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I. INTRODUCTION

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “ICTY” or “Tribunal”, respectively)
is seised of appeals from the judgement rendered by Trial Chamber II of the Tribunal (“Trial
Chamber”) on 10 June 2010 in the case of Prosecutor v. Vujadin Popovic, Ljubisa Beara, Drago
Nikolic, Ljubomir Borovcanin, Radivoje Miletic, Milan Gvero, and Vinko Pandurevic¢, Case No.

IT-05-88-T (“Trial Judgement”)."

A. Background

2. The events giving rise to this case took place in July 1995, in and around Srebrenica and
Zepa in the Podrinje region, in the eastern part of Bosnia and Herzegovina (“BiH”).? The Trial
Chamber found that these events followed an intense military assault by the Bosnian Serb Forces
(“BSF”) on the United Nations-protected areas of Srebrenica and Zepa in July 1995.° Bosnian
Muslims fled Srebrenica to the nearby town of Potocari, where the women, children, and the elderly
were loaded onto packed buses and transported away from their homes in Eastern BiH.* Thousands
of males were detained in horrific conditions and subsequently summarily executed.” In Zepa, a
series of military attacks also led to the removal of the entire Bosnian Muslim population by

transport or flight.6

3. The Trial Chamber found that there was a joint criminal enterprise (“JCE”) to murder the
able-bodied Bosnian Muslim men from Srebrenica in July 1995 (“JCE to Murder”).” The Trial
Chamber determined that Vujadin Popovié, LjubiSa Beara, and Drago Nikoli¢ were participants in
the JCE to Murder (“Popovi¢”, “Beara”, and “Nikoli¢”, respectively).8 The Trial Chamber further
found that there was a JCE to forcibly remove the Bosnian Muslim populations from Srebrenica and
Zepa (“JCE to Forcibly Remove™),” and that Radivoje Mileti¢ (“Mileti¢”’) participated in the JCE to

Forcibly Remove."”

The Trial Judgement was issued confidentially with a public redacted version issued on the same day.
Trial Judgement, paras 1, 86.

Trial Judgement, para. 1. The Appeals Chamber notes that the term BSF includes VRS forces, MUP forces,
and paramilitary forces associated with the VRS and/or MUP.

4 Trial Judgement, para. 1.

Trial Judgement, para. 1.

Trial Judgement, para. 1.

Trial Judgement, para. 1072. See also Trial Judgement, paras 1047-1071.

Trial Judgement, paras 1168, 1302, 1392.

Trial Judgement, para. 1087. See also Trial Judgement, paras 1084-1086.

Trial Judgement, para. 1718.

2
3
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4. According to the Indictment, Popovi¢ was born on 14 March 1957 in Popoviéi, Sekoviéi
Municipality, BiH."" In 1995, Popovi¢ was Chief of Security of the Army of the Republika Srpska
(“VRS™) Drina Corps, holding the rank of Lieutenant Colonel.'* Beara was born on 14 July 1939 in
Sarajevo, BiH." In 1995, Beara was the Chief of the VRS Main Staff’s Administration for

1." The Trial Chamber found Popovi¢ and Beara guilty of

Security, holding the rank of Colone
genocide, conspiracy to commit genocide, murder as a violation of the laws or customs of war and
as a crime against humanity, extermination as a crime against humanity, and persecution as a crime
against humanity through murder and cruel and inhumane treatment; it acquitted them of inhumane
acts (forcible transfer) as a crime against humanity.15 However, on the basis of the principles
relating to cumulative convictions, the Trial Chamber did not convict them of conspiracy to commit
genocide and murder as a crime against humani‘[y.16 Popovi¢ and Beara were sentenced to life

. . 17
imprisonment.

5. Nikoli¢ was born on 9 November 1957 in Brana Bacié, Bratunac Municipality, BiH."* In
July 1995, Nikoli¢ was the Chief of Security in the 1* Light Infantry Zvornik Brigade (“Zvornik
Brigade”) of the VRS Drina Corps, and held the rank of Second Licutenant."” Nikoli¢ was found
guilty of murder as a violation of the laws or customs of war and as a crime against humanity,
extermination as a crime against humanity, and persecution as a crime against humanity through
murder and cruel and inhumane treatment. The Trial Chamber also found Nikoli¢ guilty of aiding
and abetting genocide.”’ He was acquitted of inhumane acts (forcible transfer) as a crime against
humanity and conspiracy to commit genocide.22 Based on the principles relating to cumulative
convictions, the Trial Chamber did not convict him of murder as a crime against humanity.” The

Trial Chamber sentenced Nikoli¢ to 35 years of imprisonment.**

6. According to the Indictment, Mileti€ was born on 6 December 1947 in Stovi¢, Foca
Municipality, BiH.*> Mileti¢ was the Chief of the VRS Main Staff’s Administration for Operations

and Training during the relevant Indictment period.26 In June 1995, he was promoted to the rank of

Indictment, para. 6. See also Pre-Trial Brief of the Defence of Vujadin Popovic [sic], 12 July 2006, para. 26(a).
Trial Judgement, paras 3, 1090.

Trial Judgement, para. 1200.

Trial Judgement, paras 3, 1202.

Trial Judgement, paras 2104-2105, Disposition, Popovi¢ and Beara sections.
Trial Judgement, Disposition, Popovi¢ and Beara sections.

Trial Judgement, Disposition, Popovi¢ and Beara sections.

See Indictment, para. 7; Nikoli¢’s Final Brief, para. 346.

Trial Judgement, paras 3, 1337.

Trial Judgement, para. 2106, Disposition, Nikoli¢ section.

Trial Judgement, para. 2106, Disposition, Nikoli¢ section.

Trial Judgement, para. 2106, Disposition, Nikoli¢ section.

Trial Judgement, Disposition, Nikoli¢ section.

Trial Judgement, Disposition, Nikoli¢ section.

Indictment, para. 2.

Trial Judgement, paras 4, 1622.
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General.”’ The Trial Chamber found Mileti¢ guilty of murder as a crime against humanity,
inhumane acts (forcible transfer) as a crime against humanity, and persecution as a crime against
humanity through forcible transfer, cruel and inhumane treatment, terrorising civilians, and murder;
it acquitted him of murder as a violation of the laws or customs of war.”® The Trial Chamber

sentenced Mileti€ to 19 years of imprisonment.”

7. Vinko Pandurevi¢ (“Pandurevi¢’) was born on 25 June 1959 in Jasik, Sokolac
Municipality, BiH.” During the relevant Indictment period, Pandurevi¢ held the rank of Lieutenant
Colonel and was the Commander of the Zvornik Brigade of the VRS Drina Corps.”’ The Trial
Chamber found him guilty of aiding and abetting the murder of ten wounded Bosnian Muslim
prisoners from Mili¢i Hospital (“Milici Prisoners”) as a violation of the laws or customs of war and
as a crime against humanity.”> The Trial Chamber also found Pandurevi¢ guilty of aiding and
abetting inhumane acts (forcible transfer) as a crime against humanity and aiding and abetting
persecution as a crime against humanity through aiding and abetting forcible transfer.”> The Trial
Chamber further found him guilty under Article 7(3) of the Statute of murder as a violation of the
laws or customs of war and as a crime against humanity.” The Trial Chamber acquitted him of
genocide, conspiracy to commit genocide, and extermination as a crime against humanity.”

Pandurevic was sentenced to 13 years of implrisonment.36

8. All Appellants were acquitted of the crime of deportation charged under Count 8 of the
Indictment.”’” Ljubomir Borov&anin (“Borov&anin™) did not appeal his trial convictions or sentence,
and the Office of the Prosecutor (“Prosecution”) filed no grounds of appeal against him. Milan

Gvero’s (“Gvero”) participation in the appellate proceedings was terminated upon his death.*®

27
28
29
30

Trial Judgement, para. 1622. See also Trial Judgement, para. 4.
Trial Judgement, para. 2108, Disposition, Mileti¢ section.
Trial Judgement, Disposition, Mileti¢ section.

Trial Judgement, para. 1839.

o Trial Judgement, paras 3, 1839, 1841.

32 Trial Judgement, para. 2110, Disposition, Pandurevic section.
33 Trial Judgement, para. 2110, Disposition, Pandurevic section.
34 Trial Judgement, para. 2110, Disposition, Pandurevic section.
35 Trial Judgement, para. 2110, Disposition, Pandurevic section.
36 Trial Judgement, Disposition, Pandurevi¢ section.

37 Trial Judgement, paras 962, 1198, 1335, 1430, 1723, 2102, Disposition.
38 See infra, Annex I, Procedural History, paras 19-24.
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B. The Appeals

1. Popovic’s appeal

9. Popovic’s appeal brief does not follow the order of the grounds of appeal set out in his
notice of appeal but rather raises contentions under ten titles.”” Popovi¢ requests that the Appeals
Chamber reverse the convictions entered by the Trial Chamber and acquit him on all counts.*
Alternatively, Popovié¢ requests that the Appeals Chamber quash all convictions and order a new
trial, or reduce his sentence.*' The Prosecution submits that the Appeals Chamber should dismiss

Popovié’s appeal in its entirety.42

2. Beara’s appeal

10. Beara presents 40 grounds of appeal.43 He argues that the Trial Chamber committed:
(1) procedural errors during the course of the trial proceedings;** (2) errors in respect of his criminal
responsibility;*> and (3) errors in sentencing.*® Beara requests that the Appeals Chamber grant him
a new trial, dismiss the charges, or substantially reduce the sentence imposed on him.*” In response,

the Prosecution submits that Beara’s appeal should be dismissed in its entirety.48

3. Nikoli¢’s appeal

11. Nikoli¢ advances 22 grounds of appeal.49

He requests that the Appeals Chamber quash his
convictions and impose a new sentence of no more than 15 years of imprisonment should grounds
of appeal 2 through 25 be granted.”® Alternatively, Nikoli¢ requests that his convictions be quashed
and a new sentence of not more than 20 years of imprisonment be imposed should ground of appeal
7 on the JCE to Murder be rejected but grounds of appeal 2 through 25, in whole or in part, be

granted.”' Also in the alternative, he requests that his sentence be revised and a new sentence of no

3 “Introduction”, Popovié’s Appeal Brief, paras 1-16; “Errors of law and/or facts related to genocide”, Popovic’s

Appeal Brief, paras 17-33; “Plan to murder”, Popovi¢’s Appeal Brief, paras 34-168; “Expansion of the plan to [murder]
the captured men from the column”, Popovi¢’s Appeal Brief, paras 169-308; “Rocevici”, Popovi¢’s Appeal Brief, paras
309-335; “Pilica”, Popovi¢’s Appeal Brief, paras 336-351; “Wounded prisoners from the Standard Barracks”, Popovic’s
Appeal Brief, paras 352-386; “Bisina”, Popovi¢’s Appeal Brief, paras 387-411; “Number of deceased”, Popovic’s
Appeal Brief, paras 412-481; “Sentencing”, Popovic¢’s Appeal Brief, paras 482-484.

Popovi¢’s Notice of Appeal, para. 442.1; Popovic’s Appeal Brief, para. 485(A).

Popovi¢’s Notice of Appeal, paras 442.2-442.3; Popovi¢’s Appeal Brief, paras 485(B)-(C).

Prosecution’s Response Brief (Popovic), paras 7, 319.

Beara has withdrawn ground of appeal 20. See Beara’s Appeal Brief, p. 78.

Beara’s Notice of Appeal, pp. 2-10; Beara’s Appeal Brief, paras 3-58.

Beara’s Notice of Appeal, pp. 10-35; Beara’s Appeal Brief, paras 59-309.

Beara’s Notice of Appeal, pp. 35-42; Beara’s Appeal Brief, paras 310-347.

Beara’s Appeal Brief, para. 347.

Prosecution’s Response Brief (Beara), paras 6, 340.

Nikoli€ originally advanced 26 grounds of appeal, but has withdrawn his grounds of appeal 11, 12, 17, and 26.
See Nikoli¢’s Appeal Brief, paras 170-171, 271, 399.

30 Nikoli¢’s Appeal Brief, paras 4, 400(A).

3! Nikoli¢’s Appeal Brief, paras 4, 400(B).

41
42
43
44
45
46
47
48
49
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more than 25 years of imprisonment be imposed should ground of appeal 1 on his sentence be

glranted.5 ? The Prosecution responds that Nikoli¢’s appeal should be dismissed in its entirety.5 3

4. Mileti¢’s appeal

12. Mileti¢ presents 28 grounds of appeal. He challenges his convictions and the determination
of his sentence.”* Mileti¢ requests that either the Trial Judgement be quashed and his case be
remanded to the Trial Chamber for a trial de novo or that his sentence be reduced.” The
Prosecution responds that Mileti¢’s grounds of appeal should be dismissed with the exception of

ground of appeal 6.7

5. Pandurevié’s appeal

13. Pandurevic advances four grounds of appeal. He requests that the Appeals Chamber quash
all his convictions and, either in addition or in the alternative, reduce his sentence.’’ In response, the

Prosecution requests that the Appeals Chamber dismiss Pandurevi¢’s appeal in its entirety.58

6. The Prosecution’s appeal

14. The Prosecution presents seven grounds of appeal. First, the Prosecution requests that the
Appeals Chamber: (1) convict Pandurevi¢ of committing extermination as a crime against
humanity, murder as a violation of the laws or customs of war, and persecution as a crime against
humanity through his membership in the JCE to Murder or, alternatively, for aiding and abetting
these crimes, and to increase his sentence;’’ (2) convict Pandurevi¢ for having failed to prevent
and to punish his subordinates for their criminal acts and to increase his sentence accordingly;® and
(3) revise Pandurevic¢’s manifestly inadequate sentence.®’ Second, the Prosecution requests that the
Appeals Chamber convict Popovi¢ and Beara for conspiracy to commit genocide.62 Third, the
Prosecution submits that Nikoli¢ should be convicted for committing genocide and for conspiracy

to commit genocide, and that a life sentence should be imposed.63 Finally, the Prosecution requests

3 Nikoli¢’s Appeal Brief, paras 4, 400(C).

33 Prosecution’s Response Brief (Nikolic), paras 7, 344.

>4 Mileti¢’s Notice of Appeal, paras 198-203; Mileti¢’s Appeal Brief, paras 453-458.
3 Mileti¢’s Notice of Appeal, paras 201-202; Mileti¢’s Appeal Brief, paras 456-457.

36 Prosecution’s Response Brief (Miletic), paras 4, 368. See Prosecution’s Response Brief (Miletic),

paras 126-129.

! Pandurevié’s Notice of Appeal, paras 6-7; Pandurevi¢’s Appeal Brief, paras 271-272.
Prosecution’s Response Brief (Pandurevic), para. 174.

Prosecution’s Notice of Appeal, paras 3-12; Prosecution’s Appeal Brief, paras 10-103.
Prosecution’s Notice of Appeal, paras 13-27; Prosecution’s Appeal Brief, paras 104-186.
Prosecution’s Notice of Appeal, paras 28-29; Prosecution’s Appeal Brief, paras 187-224.
Prosecution’s Notice of Appeal, paras 35-37; Prosecution’s Appeal Brief, paras 227-235.
Prosecution’s Notice of Appeal, paras 38-42; Prosecution’s Appeal Brief, paras 236-320.

58
59
60
61
62
63
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that Mileti¢ be convicted of murder as a violation of the laws or customs of war.’* In their
responses, Pandurevié,”” Popovi¢,*® Nikoli¢,*” and Mileti¢®® oppose the Prosecution’s appeal as far

as they are individually concerned. Beara did not respond to the Prosecution’s appeal.

C. Appeal Hearing

15. The Appeals Chamber heard the oral submissions of the Parties regarding their appeals from
2 to 6 December 2013. Having considered their written and oral arguments, the Appeals Chamber

hereby renders its Judgement.

64
65
66
67
68

Prosecution’s Notice of Appeal, paras 43-45; Prosecution’s Appeal Brief, paras 321-331.
Pandurevi¢’s Response Brief, para. 6.

Popovic¢’s Response Brief, para. 21.

Nikoli¢’s Response Brief, para. 262.

Mileti¢’s Response Brief, paras 9-10.
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II. STANDARD OF APPELLATE REVIEW

16. Article 25 of the Statute states that the Appeals Chamber may affirm, reverse, or revise the
decisions taken by the trial chamber. On appeal, parties must limit their arguments to errors of law
that invalidate the decision of the trial chamber and to factual errors that result in a miscarriage of
justice.”” These criteria are set forth in Article 25 of the Statute and are well established in the
jurisprudence of both the Tribunal and the International Criminal Tribunal for Rwanda (“ICTR”).”°
In exceptional circumstances, the Appeals Chamber will also hear appeals in which a party has
raised a legal issue that would not lead to the invalidation of the Trial Judgement, but is

nevertheless of general significance to the Tribunal’s jurisprudence.”’

17. A party alleging an error of law must identify the alleged error, present arguments in
support of its claim, and explain how the error invalidates the decision.”” An allegation of an error
of law that has no chance of changing the outcome of a decision may be rejected on that ground.73
However, even if the party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may find, for other reasons, that there is an error of law.”* It is necessary for any
appellant claiming an error of law on the basis of the lack of a reasoned opinion to identify the
specific issues, factual findings, or arguments that the appellant submits the trial chamber omitted to

address and to explain why this omission invalidates the decision.”

18. The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or
not they are correct.”® Where the Appeals Chamber finds an error of law in the trial judgement
arising from the application of the wrong legal standard, the Appeals Chamber will articulate the
correct legal standard and review the relevant factual findings of the trial chamber accordingly.”’ In
so doing, the Appeals Chamber not only corrects the error of law, but when necessary applies the

correct legal standard to the evidence contained in the trial record and determines whether it is itself

o Pordevi¢ Appeal Judgement, para. 13; Sainovi¢ et al. Appeal Judgement, para. 19; FurundZija Appeal

Judgement paras 35-37.

Pordevi¢ Appeal Judgement, para. 13; Sainovi¢ et al. Appeal Judgement, para. 19; Vasiljevic Appeal
Judgement para. 5. See Bizimungu Appeal Judgement, para. 8; Ndindiliyimana et al. Appeal Judgement, para. 8.

Pordevi¢ Appeal Judgement, para. 13; Sainovic et al. Appeal Judgement, para. 19; Kupreskic et al. Appeal
Judgement para. 22 (referring to Tadi¢ Appeal Judgement, para. 247).

Pordevi¢ Appeal Judgement, para. 14; Sainovic¢ et al. Appeal Judgement, para. 20; Krnojelac Appeal
Judgement para. 10.

Pordevi¢ Appeal Judgement, para. 14; Sainovic et al. Appeal Judgement, para. 20; Krnojelac Appeal
Judgement para. 10.

Pordevi¢ Appeal Judgement, para. 14; Sainovic et al. Appeal Judgement, para. 20; FurundZija Appeal
Judgement para. 35.

Pordevi¢ Appeal Judgement, para. 14; Sainovic et al. Appeal Judgement, para. 20; Kvocka et al. Appeal
Judgement, para. 25 (referring to Kordic and Cerkez Appeal Judgement, para. 21).
7 Pordevi¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Krnojelac Appeal
Judgement para. 10.

Pordevic¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Kordic and Cerkez Appeal
Judgement, paras 384-386; Blaskic Appeal Judgement, para. 15. See Kalimanzira Appeal Judgement, paras 99, 199.
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convinced beyond reasonable doubt as to the factual finding challenged by an appellant before the
finding is confirmed on appeal.”® The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the judgement or in a related footnote, evidence contained in the trial record and

referred to by the parties, and, where applicable, additional evidence admitted on appeal.79

19. When considering alleged errors of fact, the Appeals Chamber will determine whether no
reasonable trier of fact could have reached the verdict of guilt beyond reasonable doubt.*

reviewing the findings of the trial chamber, the Appeals Chamber will only substitute its own
finding for that of the trial chamber when no reasonable trier of fact could have reached the original
decision.®' The Appeals Chamber applies the same reasonableness standard to alleged errors of fact
regardless of whether the finding of fact was based on direct or circumstantial evidence.*” It is not
any error of fact that will cause the Appeals Chamber to overturn a decision by a trial chamber, but

. . . . . 33
only one that has occasioned a miscarriage of justice.

20. In determining whether or not a trial chamber’s finding was reasonable, the Appeals
Chamber will not lightly disturb findings of fact by a trial chamber.*® The Appeals Chamber recalls,
as a general principle, the approach adopted by the Appeals Chamber in Kupreskic et al., wherein it
was stated that:

Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing and weighing the

evidence presented at trial is left primarily to the Trial Chamber. Thus, the Appeals Chamber must

give a margin of deference to a finding of fact reached by a Trial Chamber. Only where the

evidence relied on by the Trial Chamber could not have been accepted by any reasonable tribunal

of fact or where the evaluation of the evidence is “wholly erroneous” may the Appeals Chamber
substitute its own finding for that of the Trial Chamber.®

21. The same standard of reasonableness and the same deference to factual findings applies

when the Prosecution appeals against an acquittal.86 Thus, when considering an appeal by the

8 Dordevic¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Blaski¢ Appeal Judgement,

ara. 15.
o Pordevic¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Kordic and Cerkez Appeal
Judgement para. 21 & fn. 12.

Pordevic¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; Boskoski and Tarculovski
Appeal Judgement, para. 13; Marti¢ Appeal Judgement, para. 11. See FurundZija Appeal Judgement, para. 37;
Aleksovski Appeal Judgement, para. 63; Tadic Appeal Judgement, para. 64.
8l Pordevi¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; Aleksovski Appeal
Judgement para. 63; Tadic¢ Appeal Judgement, para. 64.

Dordevi¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; Gali¢ Appeal Judgement,
ara. 9 & fn. 21.
} Pordevi¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; FurundZija Appeal
Judgement para. 37.

Pordevi¢ Appeal Judgement, para. 17; Sainovic et al. Appeal Judgement, para. 23. See FurundZija Appeal
Judgement para. 37.

Kupreskic et al. Appeal Judgement, para. 30. See Pordevic¢ Appeal Judgement, para. 17; Sainovic et al. Appeal
Judgement para. 23. See also Aleksovski Appeal Judgement, para. 63; Tadic Appeal Judgement, para. 64.

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement, para. 13.
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Prosecution, the Appeals Chamber will only hold that an error of fact was committed when it
determines that no reasonable trier of fact could have made the impugned finding.®” Considering it
is the Prosecution that bears the burden at trial of proving the guilt of an accused beyond reasonable
doubt, the significance of an error of fact occasioning a miscarriage of justice is somewhat different
for a Prosecution appeal against acquittal from that of a defence appeal against conviction.*®® An
accused must show that the trial chamber’s factual errors create reasonable doubt as to his guilt.”
The Prosecution must show that, when account is taken of the errors of fact committed by the trial

chamber, all reasonable doubt of the accused’s guilt has been eliminated.”

22. The Appeals Chamber recalls that it has inherent discretion to determine which of the
parties’ submissions merit a reasoned opinion in writing and that it may dismiss arguments which
are evidently unfounded without providing detailed reasoning.”’ Indeed, the Appeals Chamber’s
mandate cannot be effectively and efficiently carried out without focused contributions by the
parties.”> In order for the Appeals Chamber to assess a party’s arguments on appeal, the party is
expected to present its case clearly, logically, and exhaustively.”” The appealing party is also
expected to provide precise reference to relevant transcript pages or paragraphs in the decision or
judgement to which the challenges are being made.”* Likewise, the Appeals Chamber may dismiss
submissions as unfounded without providing detailed reasoning if a party’s submissions are

. . . .. . 3
obscure, contradictory, vague, or suffer from other formal and obvious insufficiencies.’

23. When applying these basic principles, the Appeals Chamber recalls that it has identified the
types of deficient submissions on appeal which need not be considered on the merits.”® In particular,
the Appeals Chamber will dismiss without detailed analysis: (i) arguments that fail to identify the
challenged factual findings, that misrepresent the factual findings or the evidence, or that ignore

other relevant factual findings; (ii) mere assertions that the trial chamber must have failed to

8 Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24. See Bagilishema Appeal

Judgement paras 13-14.

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement para. 13 (referring to, inter alia, Bagilishema Appeal Judgement, para. 14).

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement para. 13. See Bagilishema Appeal Judgement, para. 14.

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement, para. 13 (referring to, inter alia, Bagilishema Appeal Judgement, para. 14).
o Pordevic Appeal Judgement, para. 19 (citing D. MiloSevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, paras 47-48.

Pordevic¢ Appeal Judgement, para. 19 (citing D. Milosevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, para. 43.

Dordevic¢ Appeal Judgement, para. 19 (citing D. Milosevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, para. 43.

Practice Direction on Formal Requirements, paras 1(c)(iii)-(iv), 4(b)(ii); Sainovi¢ et al. Appeal Judgement,
ara. 26; Perisic Appeal Judgement, para. 12; Kunarac et al. Appeal Judgement, para. 44.
> Pordevic¢ Appeal Judgement, para. 19 (citing D. Milosevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, para. 43 & fn. 21.

Pordevic¢ Appeal Judgement, para. 20; Sainovic et al. Appeal Judgement, para. 27; Strugar Appeal Judgement,
paras 17-24 (referring to, inter alia, Brdanin Appeal Judgement, paras 17-31).
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consider relevant evidence, without showing that no reasonable trier of fact, based on the evidence,
could have reached the same conclusion as the trial chamber did; (iii) challenges to factual findings
on which a conviction does not rely, and arguments that are clearly irrelevant, that lend support to,
or that are not inconsistent with the challenged finding; (iv) arguments that challenge a trial
chamber’s reliance or failure to rely on one piece of evidence, without explaining why the
conviction should not stand on the basis of the remaining evidence; (v) arguments contrary to
common sense; (vi) challenges to factual findings where the relevance of the factual finding is
unclear and has not been explained by the appealing party; (vii) mere repetition of arguments that
were unsuccessful at trial without any demonstration that their rejection by the trial chamber
constituted an error warranting the intervention of the Appeals Chamber; (viii) allegations based on
material not on record; (ix) mere assertions unsupported by any evidence, undeveloped assertions,
or failure to articulate error; and (x) mere assertions that the trial chamber failed to give sufficient

weight to evidence or failed to interpret evidence in a particular manner.”’

24. Finally, where the Appeals Chamber finds that a ground of appeal, presented as relating to
an alleged error of law, does not pose a clear legal challenge but essentially disputes the trial
chamber’s factual findings in terms of its assessment of evidence, it will either analyse these
allegations to determine the reasonableness of the impugned conclusions or refer to the relevant

analysis under other grounds of appeal.”®

o Pordevi¢ Appeal Judgement, para. 20; Sainovic et al. Appeal Judgement, para. 27; Luki¢ and Luki¢ Appeal

Judgement, para. 15. See also Krajisnik Appeal Judgement, paras 17-27; Martic Appeal Judgement, paras 14-21;
Strugar Appeal Judgement, paras 18-24; Brdanin Appeal Judgement, paras 17-31; Galic¢ Appeal Judgement, paras 256-
313.
% Dordevic Appeal Judgement, para. 21; D. Milosevi¢c Appeal Judgement, para. 18. Cf Strugar Appeal

Judgement, paras 252, 269.
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III. THE INDICTMENT

A. Introduction

25. Popovié, Mileti¢, and Pandurevi¢ advance arguments contending that the Trial Chamber
erred in law by convicting them either on the basis of crimes not charged in the Indictment or on the
basis of allegations not clearly pleaded in the Indictment. They submit that the alleged errors of law

invalidate the Trial Judgement under one or more counts.

B. Popovié’s Appeal

1. Alleged errors based on victims at Orahovac and Kozluk not pleaded in the Indictment

26. Popovi¢ submits that the Trial Chamber erred when it found that between 800 and 2,500
men were executed at Orahovac on 14 July 1995 as he was only indicted for the death of
approximately 1,000 men at that location.”” Similarly, Popovi¢ submits that the Trial Chamber
erred in finding that over 1,000 males were executed at Kozluk on 15 July 1995 while recognising
that the Indictment only charged him with the killing of about 500 men at that location.'” He
submits, in relation to both locations, that the Trial Chamber violated his fair trial rights by

convicting him for more than what he was charged with in the Indictment.'"!

27. The Prosecution responds that: (1) the Indictment provided Popovié¢ with fair notice of the
scale of the allegations he faced; (2) the scale of the murder operation made it impractical to require
a higher degree of specificity in the Indictment; and (3) Popovi¢ was not convicted for killings in

excess of the charges in the Indictment.'”

28. With regard to Orahovac, the Indictment alleges that approximately 1,000 Bosnian Muslim
males were executed in a nearby field during the afternoon and evening of 14 July 1995.'" The
Trial Chamber found that between 800 and 2,500 Bosnian Muslim males were executed at
Orahovac on 14 July 1995.'%

% Popovi¢’s Appeal Brief, paras 432, 436; Popovi¢’s Reply Brief, para. 128; Appeal Hearing, AT. 98-99

(2 Dec 2013).

100 Popovi¢’s Appeal Brief, paras 438, 442-443; Popovi¢'s Reply Brief, para. 132; Appeal Hearing, AT. 93-94,
98, 156-157 (2 Dec 2013).

101 Popovi¢’s Appeal Brief, paras 436, 442; Popovi¢’s Reply Brief, paras 128, 132; Appeal Hearing, AT. 94-95
(2 Dec 2013). Popovi¢ further argues that it would set a “dangerous precedent” to dismiss an increase in the number of
victims as an instance of providing a “higher degree” of specificity and that the Prosecution could have filed a motion to
amend the Indictment. Popovi¢’s Reply Brief, para. 128; Appeal Hearing, AT. 157 (2 Dec 2013).

12 Prosecution’s Response Brief (Popovic), paras 292, 296; Appeal Hearing, AT. 144-146 (2 Dec 2013).

103 Indictment, para. 30.6.

104 Trial Judgement, para. 492.
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29. Regarding Kozluk, paragraph 30.8.1 of the Indictment alleges that on “14/15 July 19957,
the majority of approximately 500 Muslim males were removed from the Rocevi¢ School and
executed at a site on the bank of the Drina River near Kozluk.'?® Paragraph 30.10 of the Indictment
alleges that on 15 July 1995, VRS and/or Ministry of the Interior of Republika Srpska (“MUP” and
“RS”, respectively) personnel transported about 500 Bosnian Muslim males to an isolated place
near Kozluk and executed them.'® The Trial Chamber found that over 1,000 males were executed
at Kozluk on 15 July 1995 (“Kozluk Killings”)."”” The Trial Chamber further found, based on
paragraphs 30.8.1 and 30.10 of the Indictment, that “[t]he Indictment alleges that approximately
500 Bosnian Muslim males were detained in the Rocevi¢ School and then transported to a site near
Kozluk and executed”.'”® The Trial Chamber proceeded to note “that the victims detained at
Ro&evi¢ School are the same killed near Kozluk™.'” The Trial Chamber thus interpreted the
Indictment to allege the murder of 500 rather than 1,000 Muslim males near Kozluk on
15 July 1995.

30. With regard to both Orahovac and Kozluk, the Appeals Chamber notes the discrepancy

between the number of executed persons alleged in the Indictment,'"°

and the number of persons
that the Trial Chamber found had been executed. However, Popovi€ has provided no support for his
argument that the Trial Chamber convicted him for any number of murder victims in excess of the
charges against him in the Indictment. In addition, the Appeals Chamber observes that the relevant
charges against Popovi¢ concern mass killings, that the number of victims pleaded in the
Indictment was approximate,''' and that Popovi€’s ability to challenge the charge was not affected.

The Appeals Chamber therefore dismisses his arguments.

2. Alleged errors based on execution/grave sites not pleaded in the Indictment

31. Popovi¢ argues that he was convicted, in part, on the basis of execution/grave sites
encompassed in the Janc Report that were not pleaded in the Indictment.'? According to Popovic,
158 victims of killings that were not pleaded in the Indictment should not have been included in the

Trial Chamber’s calculation of the total number of persons executed following the fall of

105
106
107
108
109
110

Indictment, para. 30.8.1.

Indictment, para. 30.10.

Trial Judgement, para. 524.

Trial Judgement, fn. 1839.

Trial Judgement, fn. 1839.

As interpreted by the Trial Chamber, in the case of Kozluk. See supra, para. 29.

t See Indictment, paras 30.6, 30.8.1, 30.10.

12 Popovi¢’s Appeal Brief, paras 462-463, referring to Ex. P04490, “Update to the Summary of Forensic
Evidence — Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009 (“Janc
Report”). See also Appeal Hearing, AT. 92 (2 Dec 2013).
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Srebrenica.'" The Prosecution responds that the Trial Chamber did not convict Popovi¢ for any

uncharged killings.114

32. The Appeals Chamber finds Popovi¢’s arguments difficult to follow. In particular, Popovié
appears to confuse grave sites and execution sites. In this regard, the Appeals Chamber notes that
the Janc Report covers grave sites, not execution sites. ' By contrast, in order to support the
allegation that 7,000 Bosnian Muslim males were murdered by VRS and MUP forces following the
fall of Srebrenica, the Indictment details the circumstances surrounding the execution of Bosnian
Muslim males at specific execution sites."'® The Appeals Chamber therefore dismisses Popovic’s

arguments as obscure and deficient.

C. Miletié’s Appeal

1. Alleged errors concerning facts and conduct not pleaded in the Indictment (Ground 1)

(a) Whether the column leaving Srebrenica was pleaded as part of the forcible transfer (Sub-

ground 1.1)

33. Mileti¢ submits that the Indictment does not allege that the men in the column of Bosnian
Muslims who were not captured or did not surrender were part of the forcible transfer.''’ He
contends that the Trial Chamber, by including the column per se in the forcible transfer, exceeded
the scope of the charges in the Indictment, thereby committing an error of law invalidating the Trial
Judgement.'"® Mileti¢ submits that the defect in the Indictment was not cured in a timely manner
and that he suffered prejudice since he had no reason throughout the trial to present a defence
regarding the men in the column.'"” Moreover, in his view, as the column was not included in the

charges against him, any of his acts that may be related to the column cannot be taken into account

13 Popovi¢’s Appeal Brief, paras 455-456, 464. Popovi€ specifies that these persons include 39 individuals

identified at the BiSina grave site. The Appeals Chamber considers the inclusion of the word “not” to have been a
tyfographical error. See also Appeal Hearing, AT. 85, 90 (2 Dec 2013).

H Prosecution’s Response Brief (Popovic), para. 309 & fn. 1113. See also Prosecution’s Response Brief
(Popovic), paras 262-263.

s See Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of the Graves Related to
Srebrenica — March 2009, by Dusan Janc, 13 March 2009”, pp. 2-5.

116 See Indictment, paras 25, 30-31. In addition, the Indictment mentions grave sites in the context of the reburial
olperation. See Indictment, para. 32.

H Mileti¢’s Appeal Brief, paras 13-15, 25; Mileti¢’s Reply Brief, para. 3. When discussing the group of persons

9

whom he submits were not part of the forcible transfer allegations, Mileti€ also refers to “the column”, “the column per
se”, “men in the column”, “civilian men from the column”, and “civilians from the column”. See, e.g., Mileti¢’s Appeal
Brief, paras 14-15, 22-23, 26-27; Mileti¢’s Reply Brief, paras 3-5.

18 Mileti¢’s Appeal Brief, paras 11-15, 25-26; Mileti¢’s Reply Brief, para. 6.

19 Mileti¢’s Appeal Brief, paras 14-26; Mileti€’s Reply Brief, paras 4-5; Appeal Hearing, AT. 447-449

(5 Dec 2013). See also Mileti¢’s Appeal Brief, para. 27.
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in assessing his contribution to the JCE to Forcibly Remove.'” Mileti¢ therefore asks to be

acquitted under Count 7 (forcible transfer as a crime against humanity).121

34. Specifically, Mileti¢ contends that by including the column in the forcible transfer, the Trial
Chamber erroneously relied upon paragraph 56 of the Indictment.'* In his view, this paragraph
describes the events happening around Srebrenica on 10-11 July 1995 and in no way indicates that
the men in the column could be considered victims of the forcible transfer.'*> Moreover, he submits
that the Prosecution never referred to paragraph 56 of the Indictment when identifying the victims

of forcible transfer.!**

35. Mileti¢ also argues that paragraph 48(e) of the Indictment states that “forcible transfer was
committed by forcing women and children to board buses, and also the men, who were separated
from their loved ones in Poto[¢]ari, or who had been captured or had surrendered while in the
column”,'® thus excluding the men in the column who did not surrender or were not captured.126
Mileti¢ argues that had the Prosecution intended to allege that all the men in the column were part
of the forcible transfer, paragraph 48(e) of the Indictment would not have specified that the forcible

127
transfer concerned the men who had surrendered or were captured.

36. The Prosecution responds that the Indictment was clear that the forcible transfer allegations
against Mileti¢ included the civilian component of the column and those among the column who

were later executed.'”®

37. With regard to the column, the Appeals Chamber notes that the section of the Indictment
under the sub-heading “The Forcible Removal of the Muslim Population from Srebrenica” could,
when read in isolation, be understood to pertain only to the men from the column who were
captured or who surrendered to MUP or VRS forces.'” However, the Appeals Chamber recalls that
when considering whether an accused received clear and timely notice, the indictment must be

130

considered as a whole.”™ To this end, the Appeals Chamber observes that under Count 7, the

Indictment alleges that the purpose of the JCE to Forcibly Remove was “to force the Muslim

120
121

Mileti¢’s Appeal Brief, paras 27-28.

Mileti¢’s Appeal Brief, para. 38; Mileti¢’s Reply Brief, para. 6; Indictment, Count 7, p. 27. Mileti¢ also bases

this request on his sub-ground of appeal 1.2. See infra, para. 775.

122 Mileti¢’s Appeal Brief, paras 13-15, 23.

Mileti¢’s Appeal Brief, para. 14.

Mileti¢’s Appeal Brief, para. 23.

Mileti¢’s Appeal Brief, para. 14.

Mileti¢’s Appeal Brief, paras 14-15, 23; Mileti¢’s Reply Brief, paras 3, 5.

127 Mileti¢’s Appeal Brief, para. 15 & fn. 20.

128 Prosecution’s Response Brief (Mileti¢), paras 5-9, 16. See also Prosecution’s Response Brief (Miletic),
aras 10-15.

» Indictment, paras 63-64. See also Indictment, paras 61-62.

130 Karemera and Ngirumpatse Appeal Judgement, paras 370, 399; Bizimungu Appeal Judgement, para. 99;

Pordevic Appeal Judgement, para. 588; Mrksic and Sljivancanin Appeal Judgement, para. 138.

123
124
125
126
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population out of the Srebrenica and Zepa enclaves”."*! Under the sub-heading “The Joint Criminal
Enterprise to Forcibly Remove the Muslim Population from Srebrenica and Zepa”, it further alleges
that one purpose of the 2 July 1995 VRS attack on the Srebrenica enclave was to force the Muslim
population into the small town of Srebrenica “thereby creat[ing] conditions where it would be
impossible for the entire Muslim population to sustain itself, and that would require its
departure”.'** Thus, the Indictment is clear that the target of the JCE to Forcibly Remove extended
to the entire Bosnian Muslim population of Srebrenica. It necessarily follows that the target of the
JCE included those Bosnian Muslims who would eventually flee Srebrenica in the column.
Paragraph 56 under the same sub-heading of the Indictment reinforces such an understanding in that
the description of the JCE includes “approximately 15,000 Bosnian Muslim men from the enclave,
with some women and children, [...] [including approximately 5,000] armed Bosnian Muslim

military personnel” amassed in a column and headed towards Tuzla.'*

38. In view of these allegations, the Appeals Chamber considers that Mileti¢’s submission that

the Prosecution did not refer to paragraph 56 of the Indictment is of no consequence.

39. Finally, and notably, the Appeals Chamber is not convinced by Mileti¢’s contention
regarding paragraph 48(e) of the Indictment. This paragraph, under Count 6, directs the reader to all
of the allegations contained under the two previously mentioned sub-headings under Count 7"** for
the detailed description of the means through which persecution was carried out.'>> The Appeals
Chamber observes in this regard that it is Count 7, and not Count 6, which is relevant to Mileti¢’s

impugned conviction for inhumane acts (forcible transfer) as a crime against humanity.

40. In light of the above, the Appeals Chamber finds that Mileti¢ has failed to demonstrate that
the Trial Chamber exceeded the scope of the charges in the Indictment. The Appeals Chamber
therefore declines to consider the remainder of his arguments under sub-ground 1.1 of his appeal.136

Accordingly, the Appeals Chamber dismisses this sub-ground of appeal.

131
132
133
134
135
136

Indictment, para. 49, heading following para. 49.

Indictment, para. 53.

Indictment, para. 56.

See supra, para. 37.

See Indictment, paras 48, 50-64.

This concerns Mileti¢’s arguments regarding whether the alleged defect in the Indictment was cured at a later
stage, whether it would have required a formal amendment, whether he bears the burden of proof that his ability to
prepare his defence was materially impaired, and whether he suffered prejudice from the alleged defect. See Miletic¢’s
Appeal Brief, paras 14-27; Mileti¢’s Reply Brief, paras 4-5; Appeal Hearing, AT. 447-449 (5 Dec 2013).
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(b) Whether certain acts of persecution fell within the scope of the JCE to Forcibly Remove (Sub-

ground 1.3)

41. Mileti¢ contends that the Trial Chamber erred in law when it found that the terrorising and
cruel and inhumane treatment of the Bosnian Muslim population in Srebrenica were part of the
common purpose of the JCE to Forcibly Remove."”” He submits that, by contrast, the Indictment
defined the common purpose of the JCE as “to force the Muslim population out of the Srebrenica
and [Z]epa enclaves”.'3® Thus, in his view, terrorising and cruel and inhumane treatment were not
pleaded in the Indictment as part of the common purpose of the JCE to Forcibly Remove."*” On the
contrary, Mileti¢ submits that these persecutory acts were pleaded as part of the allegations relating
to JCE II1.'*° He iterates that at no time did the Prosecution indicate that these persecutory acts were
part of the common purpose of the JCE to Forcibly Remove, which resulted in prejudice to him.""'
Mileti¢ requests to be acquitted under Count 6 for persecution as a crime against humanity on the

. . . . 142
basis of terrorisation and cruel and inhumane treatment.

42. The Prosecution responds that the Indictment notified Mileti¢ that persecution based on the
terrorising and cruel and inhumane treatment of the Bosnian Muslim population of Srebrenica and
Zepa formed part of the JCE to Forcibly Remove.'* It further responds that it was only in the

alternative that these acts of persecution were charged pursuant to JCE IIL.'**

43. The Trial Chamber found that “the terrorising and cruel and inhumane treatment of the
Bosnian Muslim population in Srebrenica were inherent components of the implementation of the
plan to forcibly remove the Bosnian Muslim population and thus part of the common purpose of the
JCE”."* This wording might indicate that the Trial Chamber considered the terrorising and cruel
and inhumane treatment both as a means to achieve the common purpose of the JCE and as a part of
that purpose. However, the Appeals Chamber notes that the Trial Chamber prefaced its finding with
the words “[a]s found above”, indicating that it was restating a previous finding. The Appeals
Chamber understands the Trial Chamber to have referred to the immediately preceding paragraph of
the Trial Judgement, which reads as follows:

The Trial Chamber recalls that the plan as laid out in Directive 7 and the 20 March Drina Corps
Order was to create “an unbearable situation of total insecurity with no hope of further survival or

137
138
139
140

Mileti¢’s Appeal Brief, paras 12, 39, 45; Mileti¢’s Reply Brief, para. 11.

Mileti¢’s Appeal Brief, para. 41, citing Indictment, para. 49.

Mileti¢’s Appeal Brief, paras 11, 41; Mileti¢’s Reply Brief, para. 9; Appeal Hearing, AT. 449 (5 Dec 2013).
Miletic’s Appeal Brief, para. 43; Mileti¢’s Reply Brief, paras 9-10; Appeal Hearing, AT. 449-450
(5 Dec 2013).

141 Mileti¢’s Appeal Brief, paras 42, 44; Mileti¢’s Reply Brief, para. 9.

Mileti¢’s Appeal Brief, para. 45; Mileti¢’s Reply Brief, para. 11.

Prosecution’s Response Brief (Miletic), paras 18-21.

Prosecution’s Response Brief (Miletic), para. 22.

Trial Judgement, para. 1087.

142
143
144
145
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life for the inhabitants of Srebrenica and Zepa”. This plan was first pursued by limiting the aid to
the enclaves and the subsequent military attacks. Eventually, the implementation of the plan
culminated in the terrorising of the people in Srebrenica town, as well as the terrorising and cruel
and inhumane treatment of the people gathered at Potocari. The Trial Chamber is satisfied that all
these acts were intrinsic steps to the ultimate aim to force the Bosnian Muslim populations out of
the enclaves. This common purpose was finally achieved through the actual busing of the people
out of the enclaves and amounted to forcible transfer of the Bosnian Muslim civilian population
from Srebrenica and the Bosnian Muslim population from Z@pa.146

In the view of the Appeals Chamber, this paragraph clearly indicates that the Trial Chamber
considered the terrorising and cruel and inhumane treatment as intrinsic steps toward implementing
the common purpose of the JCE to Forcibly Remove. This conclusion is buttressed by the Trial
Chamber’s finding, in the same paragraph as the impugned finding, that there was “a joint criminal
enterprise of the Bosnian Serb political and military leadership to forcibly remove the Bosnian
Muslim populations from Srebrenica and Zepa”.147 Consequently, the Appeals Chamber is not
convinced that the Trial Chamber expanded the scope of the JCE to Forcibly Remove alleged in the

Indictment.

44. The Appeals Chamber further observes that the Trial Chamber did not exceed the scope of
the charges in the Indictment by analysing acts of terrorising and cruel and inhumane treatment as
intrinsic steps toward achieving the common purpose of the JCE to Forcibly Remove. Count 7
contains, under the sub-heading “The Joint Criminal Enterprise to Forcibly Remove the Muslim
Population from Srebrenica and Zepa”, factual allegations that are clearly relevant in this regard,
such as that VRS and MUP forces terrorised the Bosnian Muslim refugee population in and around

148 - . . ot 149
and that prisoners were mistreated in Potocari and Bratunac. ™ Cross-references to

Potocari,
these allegations are found in paragraph 48 under Count 6,"°° which lists “the cruel and inhumane
treatment of Bosnian Muslim civilians” and “the terrorising of Bosnian Muslim civilians in
Srebrenica and at Potocari” among the alleged underlying acts of persecution.15 " Acts of terrorising
and cruel and inhumane treatment were thus pleaded as part of the factual narrative underpinning
the JCE to Forcibly Remove. It is irrelevant in this regard that the persecutory acts alleged in

paragraph 48 of the Indictment were also charged pursuant to JCE III liability."*>

45. In view of the above, the Appeals Chamber finds that Mileti¢ has failed to demonstrate that

the Trial Chamber erred. The Appeals Chamber dismisses sub-ground 1.3 of Mileti¢’s appeal.

146
147
148
149
150
151
152

Trial Judgement, para. 1086 (internal references omitted).

Trial Judgement, para. 1087.

Indictment, para. 60.

Indictment, para. 64.

Indictment, para. 48, referring to Indictment, paras 31, 50-71.
Indictment, paras 48(b)-(c).

Indictment, para. 83, referring to, inter alia, Indictment, para. 48.
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(c) Whether the Indictment should have pleaded that the drafting of Directive 7/1 was part of

Mileti¢’s contribution to the JCE to Forcibly Remove (Sub-ground 1.4)

46. Mileti¢ contends that the Trial Chamber erred in law when it found that his contribution to

the JCE to Forcibly Remove included the drafting of Directive 7/ 1.3

This directive, he submits,
was never pleaded in the Indictment, even though it was known to the Prosecution at the time of the
drafting of the Indictment, and it was not disclosed to the Defence in support of the Indictment.'**
Mileti¢ further contends that at no time did the Prosecution allege that his participation in the
drafting of Directive 7/1 might constitute a contribution to the JCE to Forcibly Remove, which
resulted in prejudice to him.'> The Prosecution responds that Directive 7/1 merely continued the

policy and goals of Directive 7, which was more significant and explicitly pleaded." 6

47. The Appeals Chamber recalls that when the Prosecution alleges JCE liability in an
indictment, it must plead, among other material facts, the nature of the accused’s participation in the
JCE."" The question whether an indictment is pleaded with sufficient particularity is dependent
upon whether it sets out the material facts of the Prosecution case with enough detail to inform an
accused clearly of the charges against him so that he may prepare his defence."”® Finally, the
Appeals Chamber recalls the distinction between those material facts upon which the Prosecution
relies, which must be pleaded in an indictment, and the evidence by which those material facts will

be proved, which need not be pleaded.'”

48. Turning to the relevant material facts pleaded in the Indictment, the Appeals Chamber
observes that under the heading “Role and Actions of the Accused [...] in Furtherance of the Joint
Criminal Enterprise to Forcibly Transfer and Deport the Srebrenica and Zepa Muslim Population”,
the Indictment alleges that Mileti¢ contributed to the JCE by making life unbearable for the
inhabitants of the enclave.'® Specifically, it alleges that Mileti¢ drafted Directive 7 and took part in

and helped implement the policy set out in Directive 7 to restrict humanitarian aid to the Muslim

153 Mileti¢’s Appeal Brief, paras 12, 46 (referring to Trial Judgement, para. 1706), 51, 53-54. See also Mileti¢’s

Reply Brief, para. 13.

134 Mileti¢’s Appeal Brief, paras 11, 48, 50-51; Mileti¢’s Reply Brief, para. 12.

133 Mileti¢’s Appeal Brief, paras 48-49, 52-53.

156 Prosecution’s Response Brief (Miletic), paras 23 (referring to Indictment, para. 75(a)(i)), 24-25.

157 Karemera and Ngirumpatse Appeal Judgement, para. 105; Sainovic et al. Appeal Judgement, para. 214; Simic
Ag)peal Judgement, para. 22. See also Mugenzi and Mugiraneza Appeal Judgement, para. 116.

13 Karemera and Ngirumpatse Appeal Judgement, para. 105; DPordevi¢ Appeal Judgement, para. 331; Blaskic
A&)peal Judgement, para. 209. See also Mugenzi and Mugiranzea Appeal Judgement, para. 116.

15 Blaski¢ Appeal Judgement, para. 210. See Nzabonimana Appeal Judgement, para. 29; Dordevic Appeal
Judgement, para. 331; Sainovic et al. Appeal Judgement, para. 213.

160 Indictment, para. 75(a).
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populations of Srebrenica and Zepa.'®' The Indictment does not explicitly refer to any role Mileti¢

played in relation to Directive 7/1.

49. In assessing Mileti¢’s participation in the JCE to Forcibly Remove, the Trial Chamber
found, inter alia, the following:
Main Staff Directive 7/1 was a continuation of the policy and goals set out in Directive 7,
regardless of whether it repeated the criminal language of Directive 7. Directive 7/1, referring to
Directive 7, elaborated on and specified the operations regarding the Srebrenica and Zepa
enclaves, which operations were to include, to Mileti¢’s knowledge, the unlawful removal of its

Bosnian Muslim inhabitants. Therefore, by drafting this Directive, Mileti¢ made a further
contribution to the plan to remove the Bosnian Muslims from the enclaves.'®

50. The Appeals Chamber considers that, in the context of the Indictment, Directive 7/1 was a
matter of evidence to prove the allegation that Mileti¢ took part in and helped implement the policy
set out in Directive 7. The Appeals Chamber therefore considers that it was not a requirement that
Directive 7/1 be pleaded in the Indictment. The Appeals Chamber concludes that Mileti¢ has failed

to demonstrate that the Trial Chamber erred and dismisses his sub-ground of appeal 1.4.

2. Alleged errors concerning acts not sufficiently pleaded in the Indictment (Ground 2)

(a) Alleged ambiguities regarding Mileti¢’s advisory and co-ordinating functions (Sub-ground 2.1

in part)

51. Mileti¢ submits that paragraph 11 of the Indictment was ambiguous regarding his
responsibilities under the positions of “Chief of Operations and Training and [...] standing in for
the Chief of Staff of the Main Staff of the VRS”, and his advisory responsibilities vis-a-vis
Miladi¢.'®® He contends that the imprecisions in paragraph 11 prevented him from mounting an

164

effective defence. " The Prosecution responds that a less restrictive reading of paragraph 11 of the

Indictment as well as paragraphs 75(b)-(c) shows that Mileti¢ was alleged to have in effect played a

co-ordinating and advisory role to Miladi¢.'®

52. Mileti¢ does not identify the supposed ambiguities in paragraph 11 of the Indictment that
would be relevant to his argument. The Appeals Chamber considers that this paragraph clearly
alleges that, during the Indictment period, Mileti¢ was “Chief of Operations and Training” and was
“Standing in for the Chief of Staff of the Main Staff of the VRS”. It is furthermore clear that the

s,

allegations that Mileti¢ “acted as principal adviser to the Commander” and was “the primary

161

o Indictment, paras 75(a)(i)-(ii).

Trial Judgement, para. 1706 (internal references omitted).

163 Mileti¢’s Appeal Brief, para. 57. See Mileti¢’s Appeal Brief, paras 11-12, 56, 58, 62-63. See also Mileti¢’s
Appeal Brief, para. 59. Mileti¢ concedes that paragraph 11 of the Indictment does not imply a formal appointment as
Stand-in Chief of Staff. Mileti¢’s Reply Brief, para. 14.

o4 Mileti¢’s Appeal Brief, para. 56.
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facilitator through which the Commander’s intent, orders and directives were organised and

processed for execution” are limited to when Mileti¢ was Stand-in Chief of Staff.

53. For the foregoing reasons, the Appeals Chamber finds that Mileti¢ has failed to demonstrate
that the Trial Chamber erred. Accordingly, the relevant parts of Mileti¢’s sub-ground of appeal 2.1

are dismissed.

(b) Alleged errors pertaining to the term “to monitor” in different language versions of the
Indictment (Sub-ground 2.2)

54. Mileti¢ submits that the Trial Chamber erred by not recognising and correcting an
inconsistency in the charges in the different language versions of the Indictment concerning his
alleged contribution to the JCE to Forcibly Remove and by subsequently not considering the
Bosnian/Croatian/Serbian (“BCS”) version of the Indictment.' Specifically, Mileti¢ argues that
the Trial Chamber erred by adopting a broad notion of “monitoring” when the BCS translation of
that term did not have the same broad meaning.167 The Prosecution responds that Mileti¢ was on
notice of the meaning of the term “monitoring”, that the Trial Chamber was correct in interpreting

this term broadly, and that Mileti¢ fails to show an error. '8

55. The Appeals Chamber considers that Mileti¢ has failed to identify any finding by the Trial
Chamber concerning his participation in the JCE to Forcibly Remove that hinged on a broad notion
of the term “monitoring”.169 As such, he has failed to demonstrate how the alleged error would
invalidate the Trial Chamber’s decision. Accordingly, the Appeals Chamber dismisses sub-ground

2.2 of Miletic’s appeal.

(c) Allegedly erroneous inclusion of acts related to the approval of UNPROFOR convoys in

Mileti¢’s contribution to the JCE to Forcibly Remove (Sub-ground 2.3)

56. Mileti¢ submits that the Trial Chamber erred in law when it included acts related to the

approval of United Nations Protection Force (“UNPROFOR”) convoys in its finding concerning his

170

contribution to the JCE to Forcibly Remove.” First, he argues that the Trial Chamber

misinterpreted paragraph 75(a)(i) of the Indictment to allege that he ordered the relevant State and

163 Prosecution’s Response Brief (Miletic), paras 26-28.

166 Mileti¢’s Appeal Brief, paras 11, 64 (referring to Indictment, paras 75(b)(i)-(iii), 75(c)(i)-(ii)), 65-69, 72;
Mileti¢’s Reply Brief, paras 17-19. See also Mileti¢’s Appeal Brief, paras 70-71. Mileti¢ contends that the Trial
Chamber thereby committed errors of law violating Articles 20(1) and 21(4)(a) of the Statute, which invalidate the Trial
Judgement under all counts. Mileti¢’s Appeal Brief, paras 12, 55, 68-69; Mileti¢’s Reply Brief, para. 19.

o7 Mileti¢’s Appeal Brief, para. 66; Mileti¢’s Reply Brief, para. 17.

108 Prosecution’s Response Brief (Miletic¢), paras 29-30. See also Prosecution’s Response Brief (Mileti€), para. 31.
169 Cf. Mileti¢’s Appeal Brief, para. 72, referring to Trial Judgement, paras 1711-1716.

170 Mileti¢’s Appeal Brief, paras 12, 55, 77-78 (referring to Trial Judgement, para. 1716); Mileti¢’s Reply Brief,
para. 24.
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military organs to reduce and limit the logistic support of UNPROFOR, when that paragraph only
dealt with his role in drafting Directive 7."”" Second, he argues that the Trial Chamber erroneously
based its findings on his role in the approval of humanitarian convoys solely on evidence pertaining
to UNPROFOR convoys, the material facts of which were not properly pleaded in the
Indictment.'’? Mileti¢ submits that had the Trial Chamber not erred, its finding regarding his
contribution to the common purpose of the JCE to Forcibly Remove would undoubtedly have been
different.'”® The Prosecution responds that the Indictment charged Mileti¢ with participation in a
general effort to restrict aid and relief to the enclaves, including UNPROFOR convoys, and that the
Trial Chamber found that Mileti€ participated in the approval of all types of convoys.'”*

57. The Appeals Chamber considers that Mileti¢ has failed to argue, let alone demonstrate, that
the Trial Chamber relied on its allegedly erroneous interpretation of paragraph 75(a)(i) of the
Indictment to reach its finding on his contribution to the JCE to Forcibly Remove. Accordingly, the

argument is dismissed.

58. Regarding Mileti¢’s second argument, the Appeals Chamber recalls that when the
Prosecution alleges JCE liability in an indictment, it must plead, among other material facts, the
nature of the accused’s participation in the J CE."” The Appeals Chamber considers that in setting
out Mileti¢’s alleged acts in furtherance of the JCE to Forcibly Remove, paragraph 75(a)(i) of the
Indictment links UNPROFOR logistics support with the provision of humanitarian aid. Moreover,
paragraph 75(a)(ii) of the Indictment alleges that Mileti¢ “took part in and helped implement the
policy set out in Directive 7 to restrict humanitarian aid to the Muslim populations of Srebrenica
and Zepa”.176 The Appeals Chamber furthermore observes that paragraph 75 refers the reader to
paragraphs 50-54 under Count 7, under the sub-heading “The Joint Criminal Enterprise to Forcibly
Remove the Muslim Population from Srebrenica and Zepa”. These paragraphs contain facts
additional to those in paragraph 75 concerning Mileti¢’s commission of acts in furtherance of the

13

JCE to Forcibly Remove.'”” In particular, paragraph 51 alleges that Mileti¢ “played a central role in
organising and facilitating the effort to restrict aid and supplies to [...] Srebrenica and Zepa™.'” The

Appeals Chamber therefore dismisses Mileti¢’s argument.

171
172
173
174
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Mileti¢’s Appeal Brief, paras 73-75.

Mileti¢’s Appeal Brief, paras 75-77; Mileti¢’s Reply Brief, paras 20-23.

Mileti¢’s Appeal Brief, para. 78, referring to Trial Judgement, para. 1716.

Prosecution’s Response Brief (Miletic), paras 32-36.

Karemera and Ngirumpatse Appeal Judgement, para. 105; Sainovic et al. Appeal Judgement, para. 214; Simic
A{Ppeal Judgement, para. 22. See also Mugenzi and Mugiranzea Appeal Judgement, para. 116.

17 Indictment, para. 75(a)(ii).

Indictment, para. 75, referring to Indictment, paras 50-54.

Indictment, para. 51.
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59. In view of the above, the Appeals Chamber finds that Mileti¢ has failed to demonstrate that
the Trial Chamber committed an error of law invalidating any decision of the Trial Chamber.

Accordingly, the Appeals Chamber dismisses sub-ground 2.3 of Miletié’s appeal.

D. Pandurevi¢’s Appeal (Sub-ground 1.3)

1. Arguments of the Parties

60. Pandurevi¢ submits that in convicting him for aiding and abetting by omission the murder
of the Miliéi Prisoners on the basis of a failure to discharge a legal duty, the Trial Chamber
committed an error of law invalidating his conviction.'” Pandurevi¢ asserts that the Prosecution
neither pleaded nor gave any indication during trial that he was charged with having aided and

abetted the murder of the Milici Prisoners by omission through a failure to discharge a legal duty.'®

61. Pandurevi¢ advances four main lines of argumentation in support of these submissions.
First, he argues that the omission for which he was alleged to be responsible — the failure to prevent
harm to prisoners to whom he owed a duty of protection — appeared in the Indictment to be relevant
to the charges of JCE, conspiracy to commit genocide, and superior responsibility.'®' Second, he
contends that between 2006 and 2007, during which most of the Prosecution’s case was heard, the
jurisprudence indicated that his alleged failure was relevant to other forms of liability rather than
the one for which he was convicted.'s? Third, Pandurevi¢ argues that the contrast between the
pleadings against himself and his co-accused, Borov€anin, demonstrates that the Prosecution knew
how to unambiguously plead omission through a failure to discharge a legal duty under Article 7(1)
of the Statute, but chose not to do so in his case.'® Fourth, he submits that the Indictment is not as
clear and specific as the culpable omission allegations in the Mrksic et al. indictment — that Veselin

Sljivan¢anin “permitted JNA soldiers under his command to deliver custody of this group of

179
180
181

Pandurevié’s Appeal Brief, paras 2, 11, 13, 96. See Trial Judgement, para. 1991.

Pandurevi¢’s Appeal Brief, paras 2, 16, 94, 99; Pandurevi¢’s Reply Brief, paras 16, 22.

Pandurevi¢’s Appeal Brief, paras 94, 99-104, 116, 118-121. See also Pandurevi¢’s Appeal Brief, para. 113;
Pandurevié’s Reply Brief, para. 22.

182 Pandurevi¢’s Appeal Brief, paras 108, 116-117, 122-133; Pandurevi¢’s Reply Brief, paras 23-27. Pandurevi¢
concedes that the Prosecution was not prevented from pleading aiding and abetting through a failure to discharge a legal
duty, although he claims it was a novel form of aiding and abetting liability, so long as the pleading was sufficiently
explicit to provide him with notice of the allegation against him. Pandurevi¢’s Appeal Brief, para. 133. See also
Pandurevi¢’s Appeal Brief, paras 98, 114-115.

183 Pandurevi¢’s Appeal Brief, paras 16, 94, 107-108, 114-115, 133; Pandurevi¢’s Reply Brief, paras 17-22, 27.
The same contrast is apparent, in Pandurevi¢’s view, in the Prosecution’s Pre-Trial Brief and its Opening Statement.
Pandurevié’s Appeal Brief, para. 109.
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detainees to other Serb forces who physically committed the crimes charged”'® — and that it

nowhere alleges that Pandurevic “permitted” prisoners to be “delivered” into anyone’s custody.185

62. Pandurevi¢ concludes that the Prosecution’s failure to unambiguously plead the form of
liability through which he was convicted is inherently prejudicial, and as such, he should not be
required to show prejudice.186 Nonetheless, he submits that the Trial Chamber’s error prejudiced
him in that he was deprived of the opportunity to make legal submissions and to adduce evidence

uniquely relevant to aiding and abetting by omission.'®’

63. The Prosecution responds that Pandurevi€ ignores relevant paragraphs of the Indictment,
which, when read as a whole, sufficiently informed him that, in addition to JCE, he was being
charged with aiding and abetting through acts and omissions, including breaching his duty by
failing to protect the Milici Prisoners.'®® The Prosecution further argues that the jurisprudence on
which Pandurevi€ relies does not support his position regarding the state of the law between 2006
and 2007." The Prosecution also argues that the fact that the Indictment gave Borov&anin more
detailed notice does not change the fact that Pandurevi¢ had sufficient notice.'” Finally, the
Prosecution argues that the words “permitted” and “delivered” were not necessary for the

Indictment to meaningfully inform Pandurevi€ of the allegations against him."”'

64. On the topic of prejudice, the Prosecution submits that Pandurevi¢ raised the alleged defect
in the Indictment for the first time on appeal and, as such, bears the burden of showing that his
ability to prepare his defence was materially impaired.192 The Prosecution argues that Pandurevié
provided little detail and few relevant arguments in this regard, prepared his case in accordance

with the charge of aiding and abetting by omission, and therefore has failed to meet his burden.'*?

184 Pandurevi¢’s Appeal Brief, para. 110, citing Mrksic et al. Third Consolidated Amended Indictment, para. 11(g)

(emphasis removed).

183 Pandurevi¢’s Appeal Brief, paras 2, 16, 105-106, 110-111. See also Pandurevi¢’s Reply Brief, para. 20.
Pandurevic also argues that the Indictment does not allege liability based on custody. Pandurevi¢’s Appeal Brief, para.
111.
186 Pandurevi¢’s Appeal Brief, paras 95-96, 135-136. See also Pandurevi¢’s Appeal Brief, para. 16; Pandurevic’s
Reply Brief, para. 28. Pandurevi€ also argues that the failure to plead the mode of liability for which he was convicted
ought not to be curable. Pandurevi¢’s Appeal Brief, para. 135.

187 Pandurevi¢’s Appeal Brief, paras 16, 95, 137-138; Pandurevic’s Reply Brief, para. 28. See also Pandurevic’s
Ag)peal Brief, paras 13, 17.

18 Prosecution’s Response Brief (Pandurevic), paras 40-45, 47-52, 64. See also Prosecution’s Response Brief
(Pandurevic), paras 39, 46, 53-54.

189 Prosecution’s Response Brief (Pandurevic), paras 40, 55-59.

Prosecution’s Response Brief (Pandurevic), para. 54.

Prosecution’s Response Brief (Pandurevic), para. 53.

Prosecution’s Response Brief (Pandurevic), para. 60.

Prosecution’s Response Brief (Pandurevic), paras 40, 60-64.
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2. Applicable law

65. The Appeals Chamber recalls that the charges against an accused and the material facts
supporting those charges must be pleaded with sufficient precision in an indictment so as to provide
notice to the accused.” An indictment which fails to set forth the specific material facts
underpinning the charges against the accused is defective.'” Whether a fact is “material” cannot be
determined in the abstract and depends on the nature of the Prosecution’s case.'”® A decisive factor
in determining the degree of specificity with which the Prosecution is required to particularise the

facts of its case in the indictment is the nature of the alleged criminal conduct of the accused.'®’

66. When the Prosecution intends to rely on all modes of liability encompassed by Article 7(1)
of the Statute, the material facts relevant to each of those modes of liability must be pleaded in the
indictment.'”® The omission of a material fact underpinning a charge in the indictment can, in
certain cases, be cured by the provision of timely, clear and consistent information detailing the
factual basis underpinning the charges.'” A defective indictment which has not been cured causes
prejudice to the accused.”” The defect may only be deemed harmless through a demonstration that

the accused’s ability to prepare his or her defence was not materially impaired.*"!

3. Analysis

67. The Trial Chamber found that Pandurevi¢’s failure to discharge his duty to protect the
Mili¢i Prisoners “assisted in and substantially contributed to the murder of the ten men”,*** and,
therefore, that he was responsible for their murder through aiding and abetting by omission.””” The
Trial Chamber did not discuss whether there was any defect in the Indictment in this regard.204 The

Appeals Chamber will consider whether the Indictment charged Pandurevi¢ with aiding and

194 Karemera and Ngirumpatse Appeal Judgement, para. 594; Bizimungu Appeal Judgement, para. 46; Dordevic

APpeal Judgement, para. 574; Sainovic et al. Appeal Judgement, paras 213, 225, 262.

19 Karemera and Ngirumpatse Appeal Judgement, para. 371; Bizimungu Appeal Judgement, para. 46; Dordevic
Ag)peal Judgement, para. 576; Bagosora and Nsengiyumva Appeal Judgement, para. 96.

19 Dordevic Appeal Judgement, paras 331, 575; Stakic¢ Appeal Judgement, para. 117; Krnojelac Appeal
Judgement, para. 132.

19 Bagosora and Nsengiyumva Appeal Judgement, para. 132; Krnojelac Appeal Judgement, para. 132. See
Bizimungu Appeal Judgement, para. 79; Dordevic Appeal Judgement, para. 575.

198 Simic¢ Appeal Judgement, para. 21.

Karemera and Ngirumpatse Appeal Judgement, para. 371; Bizimungu Appeal Judgement, para. 46;
Ndindiliyimana et al. Appeal Judgement, paras 172, 176; Sainovic et al. Appeal Judgement, para. 262. See Pordevic¢
A&)peal Judgement, para. 576.

20 Sainovic et al. Appeal Judgement, para. 262; Renzaho Appeal Judgement, para. 125. See Pordevic Appeal
Judgement, para. 576.

201 Sainovic et al. Appeal Judgement, para. 262; Renzaho Appeal Judgement, para. 125. See Pordevic Appeal
Judgement, para. 576.

202 Trial Judgement, para. 1988.

203 Trial Judgement, para. 1991. See Trial Judgement, paras 1984-1990.

204 See Trial Judgement, paras 1980-1981, referring to Indictment, paras 30.15, 39(c)(vi), 88-90.
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abetting by omission the murder of the Mili¢i Prisoners and pleaded the material facts in support of

that charge.””

68. The Appeals Chamber recalls that, in considering whether an appellant received clear and
timely notice, the indictment must be considered as a whole.?*® The Appeals Chamber notes that the
Indictment explicitly alleges, inter alia, that Pandurevic€ is responsible under Article 7(1) of the
Statute for having “otherwise ‘aided and abetted” **’ murder, through his “acts and omissions
described in the preceding paragraphs”.**® Among them, paragraph 39(c)(vii) of the Indictment
alleges that Pandurevi¢ “had responsibility for all the Bosnian Muslim prisoners detained in the
Zvornik Brigade zone of responsibility [...] and to ensure their safety and welfare. He failed to do
50.7%% The Appeals Chamber also notes that paragraph 39(c)(vi) of the Indictment alleges that
Pandurevi¢ “remained in command and control [...] in the Zvornik Brigade zone of responsibility
[...] and had knowledge of and assisted in [the summary execution of the Milici Prisoners]”.
Moreover, paragraph 30.15 of the Indictment alleges that the “removal of [the Milici Prisoners from
the Zvornik Brigade Headquarters] and summary executions were done with the knowledge and
under the authority of [Pandurevic¢]”. The Appeals Chamber, Judge Niang dissenting, considers
that these allegations provided notice to Pandurevi¢ of the material facts underlying the charge that
he aided and abetted the murder of the Milici Prisoners by omission. This conclusion is not affected
by any additional relevance that the material facts may have had to the charges of JCE, conspiracy

to commit genocide, and superior responsibility.

69. Regarding Pandurevi¢’s arguments related to the comparison of allegations against accused
in other cases”'’ and those against his co-accused, Borov&anin, the Appeals Chamber recalls that
whether a fact is material cannot be determined in the abstract but depends on the nature of the
Prosecution’s case.”!' The Appeals Chamber, Judge Niang dissenting, therefore does not consider
these comparisons to the Prosecution’s case against other accused to be helpful in determining
whether Pandurevi¢ was put on notice of the material facts underlying the charges against him.

Accordingly, the Appeals Chamber, Judge Niang dissenting, dismisses these arguments.

205 The Appeals Chamber recalls in this regard that the mens rea and actus reus requirements for aiding and

abetting by omission are the same as for aiding and abetting by a positive act. Mrksi¢ and Sljivancanin Appeal
Judgement, para. 146. See Sainovic et al. Appeal Judgement, para. 1677, fn. 5510; Mrksi¢ and Sljivancanin Appeal
Judgement, para. 49.

206 Karemera and Ngirumpatse Appeal Judgement, paras 370, 399; Bizimungu Appeal Judgement, para. 99;
Pordevic Appeal Judgement, para. 588; Mrksic and Sljivancanin Appeal Judgement, para. 138.

207 Indictment, paras 88, 90.

Indictment, paras 46-47, p. 25.

Indictment, para. 39(c)(vii) (emphasis added).

See Mrksic and Sljivancanin Appeal Judgement, paras 139-141, where the Appeals Chamber determined that
the allegations put Sljivan¢anin on notice that he was charged with aiding and abetting by omission.

2 See supra, para. 65.
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70. As the Appeals Chamber, Judge Niang dissenting, considers that the Indictment provided
Pandurevi¢ with notice, it need not address his arguments regarding prejudice. Similarly, as
Pandurevic¢ has conceded that the Prosecution was not prevented from pleading aiding and abetting
by omission through the failure to discharge a legal duty so long as the pleading was sufficient to
put him on notice of these charges,212 it is not necessary for the Appeals Chamber to address his

arguments related to the state of the jurisprudence in 2006-2007.
4. Conclusion

71. For the above reasons, the Appeals Chamber, Judge Niang dissenting, finds that
Pandurevi¢ has failed to show that he lacked adequate notice that he was charged with having
aided and abetted by omission the murder of the Mili¢i Prisoners. The Appeals Chamber, Judge

Niang dissenting, therefore dismisses Pandurevi¢’s sub-ground of appeal 1.3.
E. Conclusion

72. The Appeals Chamber has dismissed all challenges relating to the Indictment.

212 See supra, note 182.
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IV. ADMISSIBILITY AND WEIGHT OF THE EVIDENCE

A. Introduction

73. Beara, Nikoli¢, and Mileti¢ present several challenges to the admission of evidence
(documentary and testimonial) by the Trial Chamber, some of which are combined with challenges

to the Trial Chamber’s assessment or weighing of that evidence.*"

74. Trial chambers exercise broad discretion in determining the admissibility of evidence. The
Appeals Chamber must thus accord due deference to a trial chamber’s decision in this respect.”'
The Appeals Chamber’s examination is consequently limited to establishing whether the Trial
Chamber abused its discretion by committing a discernible error. The Appeals Chamber will only
overturn a trial chamber’s discretionary decision where it is found to be: (1) based on an incorrect
interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or (3) so unfair

. . . 215
or unreasonable as to constitute an abuse of discretion.

B. Impugned Decisions Not to Admit Evidence

1. Beara’s appeal (Ground 1)

75. Beara submits that the Trial Chamber erred in law and abused its discretion by not
admitting into evidence three statements pertaining to his driver Milo§ Tomovié, which he tendered
during cross-examination of Pandurevi¢ and which were relevant to his whereabouts.”'® Beara
argues that the Prosecution questioned Tomovi¢ on his whereabouts and stated that it knew that
Beara was in Belgrade on “the 13th through the 15th”, the importance of which the Trial Chamber
failed to recognise.”’’ Beara further argues that the statements were crucial for a proper assessment
of Pandurevi¢’s credibility and that the Trial Chamber contravened his right to impeach

., . . . . .. 218
Pandurevic¢ on cross-examination by denying their admission.

76. The Prosecution responds that the Trial Chamber acted within its discretion when declining

to admit these statements into evidence and that Beara fails to show otherwise.”"® It further argues

213 The Appeals Chamber furthermore addresses challenges to the admission of evidence, infra, paras 294, 297,

308-309, 317-318, 1314.

2 Sainovic et al. Appeal Judgement, paras 152, 161.

i Sainovic et al. Appeal Judgement, para. 29; Luki¢ and Luki¢ Appeal Judgement, para. 17; Krajisnik Appeal
Judgement, para. 81.

216 Beara’s Appeal Brief, intro before para. 3, paras 3, 5, 8; Appeal Hearing, AT. 163-164 (2 Dec 2013). See also
Beara’s Reply Brief, para. 8. As a result, according to Beara, his right to a fair trial was violated, leading to a
miscarriage of justice. Beara’s Appeal Brief, intro before para. 3, paras 3, 5, 16.

7 Appeal Hearing, AT. 164 (2 Dec 2013).

28 Beara’s Appeal Brief, paras 5-8. See also Beara’s Reply Brief, para. 7; Appeal Hearing, AT. 163-164
(2 Dec 2013).

29 Prosecution’s Response Brief (Beara), paras 7-8. See Appeal Hearing, AT. 214 (3 Dec 2013).
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that Beara fails to identify an adverse finding that would have been affected by the statements or to

explain how they contradicted Pandurevi¢’s testimony.**

77. The Appeals Chamber considers that Beara’s arguments lack specificity as to why the
admission of the statements into evidence was crucial to assessing the credibility of Pandurevic¢
with respect to Beara’s actions and whereabouts. Beara indicates that the issue is his alleged
presence in Belgrade from 13 to 15 July 1995, but does not demonstrate how that is relevant to
Pandurevic’s credibility or how it might show an error in the Trial Chamber’s decision not to
admit these statements into evidence. The Appeals Chamber therefore finds that Beara has failed to
substantiate his claim that the Trial Chamber abused its discretion in denying admission of the
statements and has not shown an error of law. The Appeals Chamber accordingly dismisses Beara’s

ground of appeal 1.

2. Nikoli¢’s appeal

(a) The Trial Chamber’s refusal to allow Defence expert witness and report (Ground 2)

78. Nikoli¢ submits that the Trial Chamber erred in law by not allowing him to call Professor
William Schabas as an expert witness and by not admitting the Schabas Report into evidence.*!
According to Nikoli¢, the Trial Chamber misconstrued the subject matter of the Schabas Report and
wrongly held, without providing reasons, that Schabas’s expertise fell directly within its
competence.222 Nikoli¢ further argues that the Trial Chamber erred by dismissing Schabas’s views
in the Trial Judgement without proper consideration.”® The Prosecution responds that the Trial

4

Chamber correctly denied Nikoli¢ permission to call Schabas as an expert witness,”* and that

Nikoli¢ suffered no prejudice.225

79. The Trial Chamber denied Nikoli¢ permission to call Schabas as an expert witness or tender
the Schabas Report as an expert report, reasoning that Schabas’s legal expertise fell within its

competence and that Nikoli¢ was free to incorporate into his submissions the legal analysis

220
221

Prosecution’s Response Brief (Beara), para. 9.
Nikoli¢’s Appeal Brief, para. 46, referring to a report provided by Professor William Schabas on “State Policy
as an Element of the Crime of Genocide” contained in Nikoli¢’s Final Brief (corrigendum filed on 15 September 2009)
(public), Annex D (“Schabas Report”). Nikoli¢ argues that this decision by the Trial Chamber violated his right under
Article 21(4)(e) of the Statute to obtain the attendance and examination of witnesses on his behalf. Nikoli¢’s Appeal
Brief, para. 46.
22 Nikoli¢’s Appeal Brief, paras 47-48, 50-51; Nikoli¢’s Reply Brief, paras 25-26. See also Nikoli¢’s Reply Brief,
para. 27.
= Nikoli¢’s Appeal Brief, para. 53; Nikoli¢’s Reply Brief, para. 28. Nikoli¢ submits that the errors can only be
remedied by calling Schabas to testify at the Appeal Hearing. Nikoli¢’s Appeal Brief, para. 54; Nikoli¢’s Reply Brief,
ara. 28.
2 Prosecution’s Response Brief (Nikoli¢), paras 40-41. See also Prosecution’s Response Brief (Nikolic),
ara. 42.
5)25 Prosecution’s Response Brief (Nikolic), paras 40, 43.
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contained in the Schabas Report.226 The Appeals Chamber recalls that trial chambers have the
discretion to bar the testimony of an expert witness called to give evidence on legal matters.””’
Nikoli¢ describes Schabas as an expert on the historical-legal evolution of genocide at the
intersection of the law of state responsibility and individual criminal responsibility.”*® This topic
falls squarely within the field of customary international law, which the Tribunal constantly
applies.229 Furthermore, Nikoli¢ incorporated the opinions contained in the Schabas Report into his
final brief and closing arguments,”® and the Trial Chamber considered these submissions.>' The

Appeals Chamber therefore dismisses Nikoli¢’s ground of appeal 2.

(b) The Trial Chamber’s refusal to grant protective measures to 3DW5 (Ground 15)

80. Nikoli¢ submits that the Trial Chamber erred in law and in fact by not granting protective
measures to Defence Witness 3DW5.2% According to Nikoli¢, the testimony would have further
exposed Prosecution Witness Srecko Aéimovic as unreliable and constituted a crucial factor in the
assessment of his credlblhty ? Nikoli¢ argues that no reasonable trial chamber could have found
that there were insufficient grounds for granting protective measures,”" and that the Trial Chamber
failed to provide a reasoned opinion for its refusal to grant protective measures.”> According to
Nikoli¢, the Trial Chamber further erred by denying, without a reasoned opinion, certification to
appeal the decision, which also prevented him from seeking a subpoena compelling the
testimony.236 Nikoli¢ argues that the Trial Chamber wrongly determined that the Defence withdrew
3DWS5, whereas it was 3DWS5 who refused to testify.23 7 Nikoli€¢ concludes that the Trial Chamber’s
refusal to grant protective measures to 3DW5 violated his rights under Article 21(4)(e) of the

Statute, thereby occasioning a miscarriage of justice and/or invalidating the Trial Judgement.”®

26 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Decision on the Admissibility of the Expert Report

and Proposed Expert Testimony of Professor Schabas, 1 July 2008, paras 8-9. See also Prosecutor v. Vujadin Popovic
et al., Case No. IT-05-88-T, Decision on the Request for Reconsideration of the Decision on the Admissibility of the
Expert Report and Proposed Expert Testimony of Professor Schabas, 30 July 2008, p. 2.
Nahimana et al. Appeal Judgement, paras 292-294. See also Sainovic et al. Appeal Judgement, para. 1295;

Renzaho Appeal Judgement, para. 289.
Nikoli¢’s Appeal Brief, paras 48, 50.
See, e.g., Kordi¢ and Cerkez Appeal Judgement, para. 66; Tadic Appeal Judgement, paras 194 et seq.
See Trial Judgement, paras 826-827. Cf. Nahimana et al. Appeal Judgement, para. 294.
Trial Judgement, paras §28-830.
2 Nikoli¢’s Appeal Brief, para. 252; Nikoli¢’s Reply Brief, para. 105. Though mindful that 3DW5 neither
testified nor was granted protective measures, the Appeals Chamber will use the pseudonym as it sees no reason to
reveal to the public that that person may have consented to testifying if he or she had been granted protective measures.
Cf. Léonidas Nshogoza v. The Prosecutor, Case No. ICTR-2007-91-A, Judgement, 15 March 2010, para. 67.
=3 Nikoli¢’s Appeal Brief, paras 252, 254, 260; Nikoli¢’s Reply Brief, para. 103.
2 Nikoli¢’s Appeal Brief, paras 253-255; Nikoli¢’s Reply Brief, para. 105. See also Nikoli¢’s Appeal Brief,
ara. 256; Nikoli¢’s Reply Brief, para. 102.

3 Nikoli¢’s Appeal Brief, paras 257-258; Nikoli¢’s Reply Brief, para. 104.
236 Nikoli¢’s Appeal Brief, paras 259, 262.
27 Nikoli¢’s Appeal Brief, para. 259; Nikoli¢’s Reply Brief, para. 103.
28 Nikoli¢’s Appeal Brief, paras 252, 260. The only sufficient remedy, according to Nikoli¢, would be to allow
3DWS5 to testify on appeal with protective measures. Nikoli¢’s Appeal Brief, para. 261. Nikoli¢ adds that if the Appeals

229
230
231
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81. The Prosecution responds that Nikoli¢ fails to demonstrate that the Trial Chamber erred.”*
The Prosecution submits that the proposed testimony would not have added any new evidence to
the record,”® that 3DW5 failed to meet the threshold requirements for obtaining protective

measures,”*' and that Nikoli¢ could have requested a subpoena to secure 3DW5’s testimony.242

82. The Appeals Chamber notes that Nikoli¢ premises his arguments on the Trial Chamber’s
alleged violation of his rights under Article 21(4)(e) of the Statute, which provides the accused with
the right “to examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him”. The
Appeals Chamber considers that the Trial Chamber’s denial of protective measures and denial of
certification to appeal did not exhaust Nikoli¢’s avenues to obtain the attendance of 3DW5 before
the Trial Chamber. In particular, Nikoli¢ has failed to show that he did not have legal recourse to a
subpoena to compel 3DWS5 to testify.243 The record indicates that counsel for Nikoli¢ told 3DW5
that he would not force 3DWS5 to testify publicly and this in turn motivated counsel to withdraw
3DWS5 instead of seeking a subpoena.*** This was a choice made by Nikoli¢, not an error of the
Trial Chamber. The Appeals Chamber therefore considers that Nikoli¢’s argument is without merit

and dismisses his ground of appeal 15.

3. Mileti¢’s appeal (Ground 22)

83. Mileti¢ submits that the “Mladi¢ Diary”, which the Trial Chamber declined to admit into
evidence, had “the capacity to have a pivotal impact upon the assessment of [his] 1resp0nsibility”.245
Mileti¢ argues that the Mladic¢ Diary is relevant because, by not referring to him, it shows that he
did not have the supposed position of advisor or co-ordinator.**® He also submits that the Trial
Chamber erroneously treated as a bar table motion an application by Mileti€¢ to re-open his case,
and denied admission of documents that would have shed new light on his role and had an impact

on the Trial Judgement.**’ Mileti¢ argues that in both these instances the Trial Chamber misapplied

Rules 89(B) and (C) of the Rules of Procedure and Evidence of the ICTY (“Rules”), in violation of

Chamber does not grant him this remedy, he would seek a subpoena compelling 3DW5 to testify. Nikoli¢’s Appeal
Brief, para. 262.

29 Prosecution’s Response Brief (Nikolic), paras 228-237.

Prosecution’s Response Brief (Nikolic), paras 228, 232.

Prosecution’s Response Brief (Nikoli€), para. 233. See also Prosecution’s Response Brief (Nikoli€), para. 234.

Prosecution’s Response Brief (Nikolic), paras 232, 236.

See Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-A, Decision on Application for Subpoenas, 1 July 2003,

240
241
242
243

ara. 15.
“ T. 25817-25819 (16 Sept 2008).
245 Mileti¢’s Appeal Brief, para. 422. See Mileti¢’s Appeal Brief, paras 421, 426. See also Appeal Hearing, AT.
434-435 (private session) (5 Dec 2013).
246 Mileti¢’s Reply Brief, para. 141. See also Miletic’s Appeal Brief, para. 422.
il Mileti¢’s Appeal Brief, paras 423, 426.
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its duty under the Statute to ensure a fair trial.”*® Mileti¢ concludes that the Trial Chamber’s refusal
to admit these exhibits into evidence has rendered the trial unfair and invalidates the verdict against

him on all counts.?*’

84. The Prosecution responds that Mileti¢ fails to show that the Trial Chamber abused its
discretion or that the admission into evidence of any of the documents would have had any impact

on the Trial Judgement.250

85. Regarding the documents other than the Mladi¢ Diary, Mileti¢’s argument lacks specificity
as to why they would have shed new light on his role and how they would have had an impact on
the Trial Judgement. As for the Mladi¢ Diary, Mileti¢ makes a general claim as to its relevance, but
does not show how its admission into evidence would have affected any relevant factual finding of
the Trial Chamber. The Appeals Chamber therefore finds that Mileti¢ has failed to present
sufficient arguments in support of his claims and thus has not shown an error of law. The Appeals

Chamber accordingly dismisses Mileti¢’s ground of appeal 22.

C. Admission of Statements (Beara’s Appeal)

1. Admission of Rule 92 guater statements of Miloslav Deronji¢ and Nada Stojanovié (Ground 2)

(a) Arguments of the Parties

86. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting

into evidence, pursuant to Rule 92 quater of the Rules,>'

statements by Witnesses Miloslav
Deronji¢ and Nada Stojanovic’.252 Beara further contends that their admission into evidence violated

his right to a fair trial, prejudicing him and invalidating the Trial J udgement.253

8 Mileti¢’s Appeal Brief, paras 424-426; Mileti¢’s Reply Brief, para. 140.

249 Mileti¢’s Appeal Brief, para. 427.

250 Prosecution’s Response Brief (Miletic), paras 330-332; Appeal Hearing, AT. 472 (5 Dec 2013).
»l Rule 92 quater of the Rules provides as follows:

(A)  The evidence of a person in the form of a written statement or transcript who has subsequently
died, or who can no longer with reasonable diligence be traced, or who is by reason of bodily or mental
condition unable to testify orally may be admitted, whether or not the written statement is in the form
prescribed by Rule 92 bis, if the Trial Chamber:

(1) is satisfied of the person’s unavailability as set out above; and
(ii) finds from the circumstances in which the statement was made and recorded that it is reliable.

(B)  If the evidence goes to proof of acts and conduct of an accused as charged in the indictment, this
may be a factor against the admission of such evidence, or that part of it.

2 Beara’s Appeal Brief, intro before para. 9, paras 9, 14-16; Appeal Hearing, AT. 159 (2 Dec 2013); AT. 190-
191 (3 Dec 2013).
233 Beara’s Appeal Brief, intro before para. 9, paras 11, 14, 16.
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87. With regard to Deronji¢’s statement, Beara submits that the Appeals Chamber should
reconsider its decision affirming its admission into evidence due to a clear error of reasoning and
the necessity to prevent injustice.”* He maintains that Deronji¢’s statement pertains to his acts and
conduct, contains internal inconsistencies, is uncorroborated, and was not subject to
cross-examination by the Beara Defence.”> Beara claims that a decision issued by the KaradZic
Trial Chamber denied admission of the Deronji¢ statement into evidence for similar reasons.”®
According to Beara, both the Appeals Chamber and the Trial Chamber erred in failing to take the
approach adopted in the KaradZi¢ case and in failing to review all relevant factors associated with

the statement.>>’

He further argues that the Trial Chamber relied heavily on the Deronji¢ statement
in making several findings that led to his conviction, which justifies a reconsideration of the

Appeals Chamber’s interlocutory decision.”®

88. As for the Stojanovi¢ statement, Beara submits that it pertains to his acts and conduct as an
accused, was neither given under oath nor subject to cross-examination, lacks credibility due to
Stojanovic’s status as a suspect, was not corroborated by other credible and reliable evidence, and
was contradicted by other evidence. Beara also submits that the Stojanovic statement had an impact
on his verdict, as the Trial Chamber relied on Stojanovi¢’s evidence pertaining to Beara’s acts and
conduct for its finding that he was present at a site of mass execution on 14 July 1995 and

participated in the JCE to Murder.>

89. The Prosecution responds that Beara repeats trial arguments on the admission into evidence
of the statements but fails to show any error.”® It argues that the KaradZi¢ decision does not show a
clear error of reasoning or an injustice.261 The Prosecution further argues that Beara fails to show

an error in the Trial Chamber’s cautious reliance upon Deronji¢’s and Stojanovié’s evidence.”®

(b) Analysis

90. Beara requests that the Appeals Chamber reconsider its prior decision affirming the Trial

Chamber’s decision to admit Deronji¢’s statement into evidence.”® Thus, Beara attempts to

24 Beara’s Appeal Brief, para. 9; Beara’s Reply Brief, para. 9.

23 Beara’s Appeal Brief, paras 10-13; Beara’s Reply Brief, para. 10; Appeal Hearing, AT. 159 (2 Dec 2013); AT.
186, 191, 193 (3 Dec 2013).

256 Beara’s Appeal Brief, paras 12-14; Beara’s Reply Brief, para. 11; Appeal Hearing, AT. 191-192 (3 Dec 2013).
7 Beara’s Appeal Brief, paras 10-13; Appeal Hearing, AT. 192 (3 Dec 2013).

28 Beara’s Appeal Brief, para. 13; Beara’s Reply Brief, paras 10, 12; Appeal Hearing, AT. 192-193 (3 Dec 2013).
29 Beara’s Appeal Brief, para. 15; Beara’s Reply Brief, para. 13.

260 Prosecution’s Response Brief (Beara), paras 11-12, 14-16. See also Prosecution’s Response Brief (Beara),

ara. 19.
61

262
263

Prosecution’s Response Brief (Beara), para. 12.

Prosecution’s Response Brief (Beara), paras 11, 14-18.

Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-AR73.4, Decision on Beara’s and Nikoli¢’s
Interlocutory Appeals Against Trial Chamber’s Decision of 21 April 2008 Admitting 92 quater Evidence,
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relitigate an issue that the Appeals Chamber has already settled. The Appeals Chamber recalls that
it may reconsider a previous interlocutory decision if a clear error of reasoning has been
demonstrated or if it is necessary to prevent an injustice.264 Beara has failed to establish a clear
error of reasoning in the interlocutory decision. In particular, it is patently insufficient to refer to a
decision denying admission into evidence of the same statement issued by a trial chamber in
another case against another defendant. Indeed, “the probative value of a document may be assessed
differently in different cases, depending on the circumstances”.*®® Beara’s further argument
regarding how the Trial Chamber relied on the Deronji¢ statement in the Trial Judgement confuses
the separate issues of admission into evidence, which occurs during the trial, and the weight
ultimately given to the evidence in the Trial Judgement.266 The latter issue cannot justify a
reconsideration of the Appeals Chamber’s interlocutory decision on the former issue. Beara does
not advance any further arguments in support of his request for reconsideration. The Appeals

Chamber therefore concludes that Beara has failed to show that reconsideration 1s warranted.

91. The Stojanovic¢ statement is the transcript of a tape-recorded interview with Stojanovic¢
conducted by members of the Prosecution.”®” The Appeals Chamber has previously analysed the

reliability of a recorded interview, as follows:

A recorded questioning includes, by definition, all questions, all answers, every pause and request
for clarifications by all attendees. The parties and the Judges also have the possibility to listen to
the audio recording itself, which might provide additional guidance in the understanding of the
overall demeanor of the questioned person as well as of those questioning him. The danger that the
Prosecution uses this type of questioning to “craft” evidence against the (other) accused persons at
trial [...] is, in such instances, reduced to a minimum. In this sense, a recorded questioning may be
considered more reliable than a [Rule 92 bis] statement.”®®

In its decision to admit the statement into evidence, the Trial Chamber took into consideration that

269

it included evidence going to the acts and conduct of Beara,”” that Stojanovi¢ had been informed

270

that she was a suspect,””" that she was not cross-examined, and that her interview related to events

about which there was other evidence.””! This evidence included corroborating evidence that had

18 August 2008 (confidential). See also Miloslav Deronji¢, Ex. P03139a, “92 quater transcript” (19 Jan 2004)
(confidential).

264 The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73(c), Decision on Motions for
Reconsideration, 1 December 2006, para. 6; Prosecutor v. Vojislav Sesvelj, Case No. IT-03-67-AR72.1, Decision on
Motion for Reconsideration of the “Decision on the Interlocutory Appeal Concerning Jurisdiction” Dated
31 August 2004, 15 June 2006, para. 9; Kajelijeli Appeal Judgement, para. 203.

Simba Appeal Judgement, para. 132. See Bizimungu Appeal Judgement, para. 210.

The Appeals Chamber considers Beara’s arguments regarding the Trial Chamber’s reliance on the Deronji¢
statement, infra, paras 1220 et seq.

267 Nada Stojanovi¢, Ex. 3D00511, “92 quater statement” (1 July 2002), p. 1; Popovic et al. Decision of
19 February 2009, paras 43-45.

Prlic et al. November 2007 Appeal Decision, para. 44.

Popovic et al. Decision of 19 February 2009, paras 42, 49.

Popovic et al. Decision of 19 February 2009, para. 44.

Popovic et al. Decision of 19 February 2009, para. 46.

266

269
270
271
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been subject to cross-examination.”’? In light of these considerations, the Appeals Chamber finds
that Beara has not shown that the Trial Chamber erred in law and abused its discretion by admitting

the Stojanovic statement into evidence pursuant to Rule 92 guater of the Rules.
92. The Appeals Chamber accordingly dismisses Beara’s ground of appeal 2 in its entirety.

2. Admission of statements of Borov¢anin and PW-116 (Ground 3 in part)

93. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting
into evidence statements by Borov&anin and Prosecution Witness PW-116, respectively.””> With
regard to Borovcanin’s statement (“Borovcanin Interview”), Beara submits that it should not have
been admitted, as it asserts acts and conduct relating to him.”’* The Prosecution responds that Beara

fails to show any error regarding the admission of the statements.*’

94. With regard to the Borovcanin Interview, the Appeals Chamber recalls that it dismissed
Beara’s interlocutory appeal on the admission into evidence of this statement and notes that Beara
proffers no reason for reconsideration of that decision.’”® As for the statement of PW-116, the
Appeals Chamber considers that Beara has failed to articulate an error with respect to the

admission into evidence of this statement. Beara’s arguments are therefore dismissed.

D. Use of Untested and Uncorroborated Evidence

95. Popovi¢ and Beara present several challenges relating to the Trial Chamber’s use of

evidence that allegedly was neither tested in cross-examination nor corroborated by other evidence.

96. The Appeals Chamber recalls that a conviction may not rest solely, or in a decisive manner,
on the evidence of a witness whom the accused has had no opportunity to examine or to have
examined either during the investigation or at trial.””” This principle applies “to any fact which is

indispensable for a conviction”, meaning “the findings that a trier of fact has to reach beyond

2 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Decision on Motion on Behalf of Drago Nikoli¢

Seeking Admission of Evidence Pursuant to Rule 92 guater, 18 December 2008 (confidential), para. 47.
o Beara’s Appeal Brief, intro before para. 17, paras 17-20, 23.
2 Beara’s Appeal Brief, para. 18.
275 Prosecution’s Response Brief (Beara), paras 20-21, 30. See also Prosecution’s Response Brief (Beara),
ara. 31.
76 Popovic et al. Decision of 14 December 2007, paras 27-29, 47-52, p. 19 (Disposition).
7 Dordevic Appeal Judgement, para. 807; Haragija and Morina Contempt Appeal Judgement, para. 61; Popovic
et al. Decision of 14 December 2007, para. 48; Prli¢ et al. November 2007 Appeal Decision, para. 53. See also
Rukundo Appeal Judgement, paras 134-135.
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9 278

reasonable doubt”.”" It is considered to “run counter to the principles of fairness [...] to allow a

279
conviction based on evidence of this kind without sufficient corroboration”.

1. The evidence of PW-116

(a) Arguments of the Parties

(i) Beara’s Ground 3 in part

97. Beara submits that the Trial Chamber gave undue weight to PW-116’s transcript, which
was the only evidence of the Kravica Supermarket beatings and killings.*** Beara contends that the
Trial Chamber erred in relying on PW-116’s transcript to prove the Kravica Supermarket killings,
arguing that untested and uncorroborated evidence cannot be used to prove a charge against an
accused.”®! Beara concludes that the Trial Chamber’s errors violated his right to a fair trial,

invalidating the Trial Judgement.***

98. The Prosecution responds that Beara fails to show that the Trial Chamber erred.”®® The
Prosecution argues that Beara’s convictions are based on many killings other than the Kravica
Supermarket killings. Indeed, according to the Prosecution, PW-116’s evidence was not the sole or

284 The Prosecution

decisive basis for Beara’s conviction under any count of the Indictment.
submits that the Trial Chamber was not required to seek corroboration of untested evidence for each
separate charged event within a count.”® The Prosecution adds that requiring corroboration for
evidence admitted under Rules 92 bis and 92 quater of the Rules would undermine their purpose of
enhancing the efficiency and expedition of trials, particularly with regard to crime-base evidence.”*
In the alternative, the Prosecution argues that PW-116’s account of the Kravica Supermarket
killings was in fact corroborated by other circumstantial evidence, demonstrating a pattern of

conduct that may be used as corroboration.”’

278

o Prlic et al. November 2007 Appeal Decision, para. 59. See also Haradinaj et al. Appeal Judgement, fn. 252.
;

Haragija and Morina Contempt Appeal Judgement, para. 61, citing Prlic¢ et al. November 2007 Appeal
Decision, para. 59. See also Martic Decision of 14 September 2006, para. 20; Prosecutor v. Stanislav Galic, Case No.
IT 98-29-AR73.2, Decision on Interlocutory Appeal Concerning Rule 92bis(C), 7 June 2002, fn. 34.

Beara’s Appeal Brief, intro before para. 17, paras 20-21, 23.

Beara’s Appeal Brief, paras 20-22. See also Beara’s Reply Brief, para. 16.

Beara’s Appeal Brief, intro before para. 17.

Prosecution’s Response Brief (Beara), para. 23. See also Prosecution’s Response Brief (Beara), paras 24, 31.
Prosecution’s Response Brief (Beara), para. 24.

Prosecution’s Response Brief (Beara), para. 25.

Prosecution’s Response Brief (Beara), para. 26.

Prosecution’s Response Brief (Beara), paras 27-29.

281
282
283
284
285
286
287
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(i1)) Popovi¢’s appeal

99. Popovi¢ submits that the Trial Chamber erred in law and fact by finding that the Kravica
Supermarket killings occurred.”®® First, he argues that the evidence of PW-116, who was the only
witness to give evidence on the Kravica Supermarket killings, was uncorroborated and admitted
through Rule 92 bis(D) of the Rules thereby depriving him of an opportunity to challenge his
evidence by cross-examination.”® Second, Popovi¢ asserts that PW-116 did not witness any
killings, but only saw beatings and mistreatment.**® Third, he argues that the Trial Chamber erred in
proving one incident by using proof of other incidents.”®' Popovi¢ contends that successful proof of
other underlying acts cannot be viewed as corroborative evidence of a specific separate charge in

the Indictment.?*

100. The Prosecution responds that Popovi¢’s convictions are based on other analogous
“opportunistic” killings and that PW-116’s evidence regarding the Kravica Supermarket killings
does not form the sole or even a decisive basis for the conviction of any accused. The Prosecution

argues that this approach accords with relevant jurisprudence.””

(b) Analysis

101.  The evidence of PW-116 is in the form of a transcript of his trial testimony in the Krstic
case.”* PW-116 was not cross-examined on the part of his evidence in relation to the Kravica
Supermarket killings during the Krstic trial proceedings. The transcript of PW-116 was admitted
into evidence in the Popovic et al. case under former Rule 92 bis(D) of the Rules without cross-
examination by the Accused.”” In the present case, this transcript is the only evidence of crimes
committed near the Kravica Supermarket in the night between 13 and 14 July 1995, as charged in

paragraph 31.3 of the Indictment.**®

102. The Trial Chamber noted with regard to the Kravica Supermarket allegations “that the
circumstances described by PW-116 are analogous to those in other locations where ‘opportunistic’

killings have been found to have occurred”.*®” It then analysed the structure of the Indictment and

288
289
290
291
292

Popovi¢’s Appeal Brief, para. 426.

Popovic¢’s Appeal Brief, para. 427.

Popovic¢’s Appeal Brief, para. 427.

Popovi¢’s Appeal Brief, para. 428.

Popovi¢’s Appeal Brief, para. 428, referring to Trial Judgement, Dissenting and Separate Opinions of
Judge Kwon (“Judge Kwon Dissent”).

293 Prosecution’s Response Brief (Popovic), para. 286.

294 PW-116, Ex. P02205, “92bis transcript” (14 Apr 2000).

e Popovic et al. Decision of 12 September 2006, para. 81, p. 37 (Disposition); Prosecution 12 May 2006 Motion,
Annex A, p. 10.

296 Trial Judgement, para. 448.

27 Trial Judgement, para. 448. The term “opportunistic” was used by the Prosecution “to describe killings [...] by
individual soldiers, acting on their own, likely without orders from superior officers”. Indictment, para. 83. However, in
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concluded that since each count was underpinned by numerous factual allegations, “PW-116’s
uncorroborated evidence, in the context of the facts of this case, cannot be classified as evidence
which could form the sole or even a decisive basis for the conviction of any of the Accused”.”® The
Trial Chamber found that parts of the allegations in paragraph 31.3 of the Indictment were proven
on the basis of the untested and uncorroborated evidence of PW-116.>° The Kravica Supermarket
killings™ were included in the crimes underlying Popovi¢’s and Beara’s convictions under Counts

1, 3,5, and 6.

103. The Appeals Chamber must examine whether Popovi¢’s and Beara’s convictions rest
solely, or in a decisive manner, on the untested and uncorroborated evidence of PW-116. The Trial
Chamber found that other “opportunistic” killings had been proven and were foreseeable
consequences of the JCE to Murder.*”* No conviction for “opportunistic” killings was based on the
Kravica Supermarket events alone. The allegations contained in paragraph 31.3 of the Indictment
were therefore not indispensable for any of Popovi¢’s or Beara’s convictions. The Appeals
Chamber consequently finds that these convictions would stand even without the finding that the

Kravica Supermarket killings took place.

104.  Furthermore, the Appeals Chamber notes that the Trial Chamber’s approach is consistent
with the reasoning in Stakic, where the conviction on the charge of killing 77 Croats was upheld,
despite highlighting that the only evidence supporting the relevant finding was admitted under Rule
92 bis of the Rules and was untested.’® As in this case, the killing of the 77 Croats was one of
many Kkillings underlying the convictions for the counts of extermination, murder, and persecution
as crimes against humanity. The Appeals Chamber concludes that Popovi¢ has failed to show an
error in the Trial Chamber’s finding that the Kravica Supermarket killings were analogous to the

other “opportunistic” killings.*** The Appeals Chamber further observes that evidence that

the context of the JCE to Murder, the Appeals Chamber considers the term “opportunistic” killings to be inappropriate.
The word “opportunistic” implies a motive behind the killings, whereas the Trial Chamber found that there was a plan
“to murder the able-bodied Bosnian Muslim males from Srebrenica, and that [the plurality of persons in the JCE to
Murder] participated in the common purpose and shared the intent to murder”. (Trial Judgement, para. 1072, emphasis
added). It is therefore inappropriate to classify killings of able-bodied Bosnian Muslim men as “opportunistic” when
such killings were in fact the aim of the common purpose of the JCE to Murder. Although the Appeals Chamber
considers the term “opportunistic killings” to be imprecise in the context of the JCE to Murder, in light of the numerous
references to it throughout the Trial Judgement, including with respect to the JCE to Forcibly Remove, and the
submissions of the Parties, the Appeals Chamber will continue to refer to these killings as “opportunistic” killings, in
qguotation marks, throughout this Appeal Judgement. See also infra, fn. 4040.
8 Trial Judgement, para. 448.
Trial Judgement, paras 448-449. See also Trial Judgement, fn. 1614. The Trial Chamber made no finding on
the last sentence of paragraph 31.3 of the Indictment, which alleges that the detention of the prisoners at the Kravica
Supermarket on 13 and 14 July 1995 was supervised and co-ordinated by Popovi¢ and Beara. See Trial Judgement,
ara. 449.
300 Trial Judgement, paras 1169, 1187, 1192, 1196, 1303-1304, 1327, 1330, 1332.
Trial Judgement, paras 2104-2105, Disposition, Popovi¢ and Beara sections.
302 Trial Judgement, paras 354-361, 452-457, 460-463, 497, 1081-1082.
303 Staki¢ Appeal Judgement, para. 201(8).
30 Trial Judgement, para. 448.
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demonstrates a pattern of conduct may be used as corroborative evidence.’” The Appeals Chamber
recalls that this conclusion finds support in Rule 93(A) of the Rules, which allows for the admission
of evidence of a consistent pattern of conduct relevant to serious violations of international
humanitarian law in the interests of justice.3 06 Accordingly, the Appeals Chamber finds that
Popovi¢ and Beara have failed to identify an error by the Trial Chamber in relation to the admitted

evidence of PW-116.

2. The evidence of Borovéanin (Beara’s Ground 3 in part)

105. Beara submits that the Trial Chamber gave undue weight to the BorovCanin Interview,
considering that he had no opportunity to cross-examine Borov&anin.”’ According to Beara, the
Trial Chamber relied on the Borov€anin Interview to make various findings regarding him
including his involvement in a plan to murder.’®® Beara further submits that the evidence in the
Borovcanin Interview regarding his own acts and conduct was only corroborated in part, by
inconsistent and mutually contradictory evidence, and was contradicted by other evidence.”” The
Prosecution responds that Beara singles out the BorovCanin Interview, despite corroborative

evidence and other relevant factual findings showing his role in the murder operation.*'’

106.  The Trial Chamber admitted into evidence the BorovC€anin Interview, given by Borovcanin

311

to the Prosecution in 2002 when he was a suspect.” ~ At trial, BorovC€anin exercised his right not to

312 which resulted in his co-accused having no opportunity to cross-examine him. The

testify
Appeals Chamber has carefully reviewed the relevant parts of the Trial Judgement to which the
Parties referred’'® and considers that Beara’s convictions based on his participation in the JCE to
Murder rest on numerous different sources of evidence and that the Borov¢anin Interview was not
decisive in this regard. The Appeals Chamber therefore finds that Beara has failed to identify an
error by the Trial Chamber that could invalidate the Trial Judgement or result in a miscarriage of

justice.
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See Kupreskic et al. Appeal Judgement, para. 321.

Kupreskic et al. Appeal Judgement, para. 321.

Beara’s Appeal Brief, intro before para. 17, paras 18-19.

Beara’s Appeal Brief, para. 19.

Beara’s Appeal Brief, para. 19; Beara’s Reply Brief, para. 14.

Prosecution’s Response Brief (Beara), para. 22. See also Prosecution’s Response Brief (Beara), paras 20, 31.
Trial Judgement, para. 18; Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Decision on the
Admissibility of the Borov€anin Interview and the Amendment of the Rule 65 ter Exhibit List, 25 October 2007,
para. 40; Popovic et al. Decision of 14 December 2007, paras 50-52; T. 19992-19993 (18 Jan 2008); Ex. P02853,
“Transcript of OTP Interview of Borov¢anin, 11 and 12 Mar 2002”. The Appeals Chamber notes that another statement
given by Borov¢anin was also admitted into evidence (Ex. P02852, “Transcript of OTP Interview of Borovcanin,
20 Feb 2002”) and that Beara does not specify in his ground of appeal to which statement he refers. However, the
Agpeals Chamber understands from his references to the Trial Judgement that he means Exhibit P02853.

3 Article 21(4)(g) of the Statute.

See Beara’s Appeal Brief, paras 18-19; Prosecution’s Response Brief (Beara), para. 22; Beara’s Reply Brief,
para. 14 and references cited therein.
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3. The evidence of PW-120 (Popovic’s appeal)

107.  Popovic submits that the Trial Chamber erred in finding that the Cerska Valley killings took
place on 13 July 1995. First, he argues that the evidence of Prosecution Witness PW-120, who was
the only witness to give evidence on the Cerska Valley killings, was admitted through Rule 92 bis
of the Rules, thereby depriving the Defence of an opportunity to test his evidence in cross-
examination.’"* Second, Popovi¢ asserts that the Trial Chamber contravened its own standard when
using PW-120’s evidence as the basis for his genocide conviction and to support the existence of

the plan to murder Bosnian Muslims captured from the column on 13 July 1995.%"

108. The Prosecution responds that the Trial Chamber properly relied on PW-120’s evidence
regarding an incident forming one of several allegations that cumulatively supported the charges
and that the Cerska Valley killings do not form the sole or even a decisive basis for Popovi¢’s
conviction for genocide or participation in the JCE to Murder.*'® It also submits that the trial record

corroborates PW-120’s evidence as to the day and occurrence of the Cerska Valley killings.”"’

109. The Appeals Chamber notes that Popovi¢ does not contest that executions took place in

Cerska Valley, only that they occurred on 13 July 199571

an argument which the Appeals
Chamber dismisses below.’'” The evidence of PW-120 is a transcript of the witness’s testimony in
the Krstic case. The witness was not cross-examined on that part of his evidence during the Krstic¢
trial. Similar to PW-116’s transcript, it was admitted into evidence in the present case under former

Rule 92 bis(D) of the Rules without cross-examination by the Accused.*®

110. The Appeals Chamber observes that PW-120’s evidence that the Cerska Valley killings took
place on 13 July 1995 is supported by forensic evidence and various adjudicated facts upon which
the Trial Chamber relied.”' Although the forensic evidence did not speak to the date of the killings,
a reasonable trial chamber could have relied on this combined body of evidence to find that the
Cerska Valley killings took place on 13 July 1995, particularly given the fact that the Trial Chamber

found “that the location identified by PW-120 is the same as the location of the grave exhumed in
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Popovic¢’s Appeal Brief, para. 208.

Popovic¢’s Appeal Brief, para. 209. See Popovic¢’s Reply Brief, para. 66.

Prosecution’s Response Brief (Popovic), para. 119.

Prosecution’s Response Brief (Popovic), para. 117.

Popovi¢’s Appeal Brief, para. 18.

319 See infra, paras 908-910.

320 Popovic et al. Decision of 12 September 2006, para. 81 (Disposition); Prosecution 12 May 2006 Motion,
Annex A, p. 10.

2! Trial Judgement, paras 411-413 & fns 1455-1463 (referring to Popovic et al. Decision of 26 September 2006);
Ex. P00611, “Report by William Haglund — Forensic Investigation of the Cerska Grave Site, 15 June 1998”; William
Haglund, Ex. P02150, “92 ter transcript”, KT. 3734-3742 (29 May 2000); Ex. P04490, “Update to the Summary of
Forensic Evidence — Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009”.
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1996”.%** Thus, Popovi¢ has failed to identify an error by the Trial Chamber in relation to the
admitted evidence of PW-120.

E. Admission of Other Documentary Evidence (Beara’s Ground 4)

1. Arguments of the Parties

111. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting
into evidence and attaching improper weight to certain unreliable documents, namely various
intercepts, aerial images, and the Zvornik Brigade Duty Officer’s Notebook™ (“Duty Officer’s
Notebook™).** As a result, according to Beara, his right to a fair trial was violated, leading to a
miscarriage of justice.”* The Prosecution responds that the Trial Chamber properly admitted these

documents into evidence and that Beara’s ground of appeal 4 should be summarily dismissed.**®

112. Regarding the intercepts, Beara submits that the Trial Chamber erred in law by relying on
“the general procedures employed by the intercept operators” when assessing the reliability of the
intercepts.327 He also submits that the Trial Chamber failed to recognise reasonable interpretations
of the vague intercepted conversations in accordance with the principle that all reasonable
inferences should be made in favour of an accused.’”® The Prosecution responds that the Trial

Chamber properly admitted the intercepts as a contemporaneous record of VRS conversations.>>

113.  Concerning intercept PO1130, Beara argues that the Trial Chamber relied on the typed
version and disregarded Prosecution Witness PW-124’s testimony that the original handwritten

manuscript was more authoritative and that the words attributed to Beara in the typed version

should be attributed to “Ludi¢”.**"

1

The Prosecution responds that Beara repeats trial arguments

without showing an error.>

114.  With respect to intercept PO1164, Beara argues that the Trial Chamber should not have
admitted it since Prosecution Witness PW-132 testified that he never wrote Beara’s name in the

transcript, that it was revised and edited, and that someone else subsequently added the name

2 Trial Judgement, fn. 1455, para. 414. See also Trial Judgement, para. 410.

3 Ex. P00377, “Zvornik Brigade Duty Officers Notebook, 29 May—27 July 1995”.

3 Beara’s Appeal Brief, intro before para. 24, paras 24-36; Beara’s Reply Brief, paras 17-18.

3 Beara’s Appeal Brief, intro before para. 24.

326 Prosecution’s Response Brief (Beara), paras 32, 34-36, 38.

327 Beara’s Appeal Brief, para. 24.

328 Beara’s Appeal Brief, para. 25.

2 Prosecution’s Response Brief (Beara), paras 32-33.

330 Beara’s Appeal Brief, para. 26. Although Beara refers to “PW-127" in his submissions, the testimony which
he cites is that of PW-124.

31 Prosecution’s Response Brief (Beara), para. 34.
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“Beara” to the line of participants.®” Beara further argues that the Trial Chamber erred in its
assessment of the intercept by finding that the changes to it served to increase the reliability of the
identification of the participants in the conversation. The Prosecution responds that Beara repeats
trial arguments, while ignoring explanations provided by the intercept operator, and does not show

that the Trial Chamber’s analysis was unreasonable.”*

115. Regarding intercept PO1179, Beara argues that the Trial Chamber erred in admitting it into
evidence and relying on it, considering the testimony of Prosecution Witness PW-133 who
purported to identify Beara as a participant in the intercepted conversation based only on voice
recognition.3 * Beara argues, on the basis of PW-133’s evidence in a previous case and other
evidence in the present case, that PW-133 could not have recognised Beara’s voice.”*® The
Prosecution responds that Beara repeats trial arguments, while ignoring that three operators

independently and extemporaneously identified Beara as a participant in the conversation.>’

116. As for intercepts P01178 and PO1179, Beara argues that the Trial Chamber erred in
authenticating them based on the evidence of Prosecution Witness PW-157, who acknowledged not
remembering Beara’s voice characteristics. Further, Beara argues that PW-157 testified in the
Krstic trial that he was “most probably” a participant in the conversation recorded in PO1178 and
then retracted the words “most probably” in the Popovic et al. trial. According to Beara, PW-157
could not, contrary to his own assertion, have reviewed the transcript of his testimony in the Krszic
proceedings because it was not provided to him in a language he understands.**® The Prosecution
responds that PW-157 had a sound basis for recognising Beara’s voice, his correction of his
previous evidence was minor, and he was assisted by an interpreter when he reviewed his prior

evidence.*®

117. With regard to intercept PO1187, Beara argues that the Trial Chamber erred in admitting it
into evidence and in giving it any weight, as it was shown to be wholly unreliable by other
evidence, notably Prosecution Witness Nedeljko Trkulja’s denial that he had asked to see or talk to
Beara as alleged in the intercept.”*® The Prosecution responds that Beara repeats trial arguments

without showing that the Trial Chamber’s analysis was unreasonable.**!
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Beara’s Appeal Brief, para. 27; Beara’s Reply Brief, para. 17.

Beara’s Appeal Brief, para. 27.

Prosecution’s Response Brief (Beara), para. 34.

Beara’s Appeal Brief, para. 28.

Beara’s Appeal Brief, para. 28.

337 Prosecution’s Response Brief (Beara), para. 34; Appeal Hearing, AT. 220-221 (3 Dec 2013).
338 Beara’s Appeal Brief, para. 29.

339 Prosecution’s Response Brief (Beara), para. 34.

Beara’s Appeal Brief, para. 30; Beara’s Reply Brief, para. 18.

34 Prosecution’s Response Brief (Beara), para. 34.
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118. Concerning the Duty Officer’s Notebook, Beara argues that the Trial Chamber erred in
admitting it into evidence and giving it any weight, while unreasonably disregarding indications
that it was altered and contains ten pages by unknown authors as well as entries concerning Beara
that were written asynchronously.*** The Prosecution responds that Beara repeats trial arguments

and attempts to substitute his own evaluation of the evidence for that of the Trial Chamber.**

119. Finally, Beara argues that the Trial Chamber erred in admitting into evidence and relying
on certain aerial images because: (1) Prosecution expert Witness Jean René Ruez impermissibly
added and removed dates on them; (2) reliance on aerial images may be misleading and inaccurate;
and (3) such images do not exist for every relevant calendar day.3 * Beara seems to argue that the
chronological lacunae in the aerial images of grave sites prevent them from establishing with
sufficient precision the time of alleged executions.”* The Prosecution argues that Beara repeats

trial arguments without demonstrating that the Trial Chamber erred.’ 46

2. Analysis

120. The Appeals Chamber first turns to Beara’s challenges to the admission of evidence, which
are based on an alleged lack of probative value. Beara appears to challenge the admission of all the
above-mentioned exhibits, but only provides clear arguments for some of them. The Appeals
Chamber dismisses as undeveloped those of his assertions that are not linked to identified exhibits
and supported by specific arguments.”*’ Beara’s specific challenges to the admission of P01164,
PO1179, PO1187, and the Duty Officer’s Notebook cannot establish that these contemporaneous
documents are so devoid of probative value that their admission into evidence constituted an abuse

348

of discretion and a discernible error by the Trial Chamber.”” The Appeals Chamber consequently

dismisses all challenges to the admission of evidence under Beara’s ground of appeal 4.

121.  Turning to Beara’s challenges to how the Trial Chamber assessed or weighed the evidence,
the Appeals Chamber finds that Beara has failed to develop his general arguments regarding the
intercepts, namely that the Trial Chamber failed to accept other reasonable interpretations of the
intercepted conversations more favourable to him and erred in law by relying on the general
procedures employed by intercept operators. The Appeals Chamber therefore dismisses these

arguments.
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Beara’s Appeal Brief, paras 31-32; Beara’s Reply Brief, para. 19.

Prosecution’s Response Brief (Beara), para. 35.

Beara’s Appeal Brief, paras 33-36. See also Beara’s Reply Brief, para. 20.

Beara’s Reply Brief, para. 20.

Prosecution’s Response Brief (Beara), paras 36-37.

The Appeals Chamber further observes that Beara has not identified, by exhibit number, the aerial images that
he argues should not have been admitted into evidence.
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122. Regarding Beara’s arguments about P01130 and that the Trial Chamber disregarded
PW-124’s evidence, the Appeals Chamber has carefully examined intercept PO1130 and the parts of
PW-124’s testimony to which the Parties referred. Contrary to Beara’s contentions, the Trial
Chamber considered PW-124’s evidence that he identified Beara because Beara introduced
himself as such and could be heard very clearly. The Trial Chamber also considered that PW-124’s
corrections to the intercept added to its reliability because PW-124 had made the alterations upon
listening to the conversation again.’* Accordingly, the Appeals Chamber finds that Beara has not

demonstrated any error in this analysis and therefore dismisses these arguments.

123.  The Appeals Chamber has also carefully examined intercept PO1164 and the parts of the
trial record and Trial Judgement to which the Parties referred. The Trial Chamber found in
particular that the corrections made to the transcript of the intercept after PW-132 listened to the
conversation multiple times “improve[d] the reliability of the identification of the participants and

the content of the intercept”.3 % The Appeals Chamber finds that Beara has failed to show any error.

124.  The Appeals Chamber’s scrutiny of intercept PO1179 and the portions of PW-133’s
testimony to which Beara referred reveals that he misrepresents PW-133’s testimony on several
occasions. The Appeals Chamber finds that Beara has failed to show that PW-133 could not have
recognised his voice and notes that the Trial Chamber found that three different operators in three
different locations identified Beara as a participant in the conversation based on, inter alia, voice
recognition and Beara introducing himself.>>' Beara has therefore failed to show that the Trial

Chamber erred in giving weight to P01179.

125.  As for the Trial Chamber’s reliance on the testimony of PW-157 to authenticate PO1178 and
PO1179, the Appeals Chamber first notes that while PW-157 testified that he could not remember
Beara’s voice characteristics at the time of his testimony in 2007, he was able to recognise Beara’s
voice at the time of intercepting the conversation.”>> The Appeals Chamber further considers that
the difference between identifying a speaker as Beara and identifying him as “most probably”
Beara could, in the context, reasonably be qualified as minor.”>® The Appeals Chamber notes that
any contradiction in PW-157’s testimony regarding his review of his prior testimony>>* concerns a

peripheral matter unrelated to PW-157"s authentication of P01178 and P01179. It does not follow

8 See Ntagerura et al. Appeal Judgement, para. 273; Rutaganda Appeal Judgement, para. 266; Akayesu Appeal

Judgement, para. 286.

9 Trial Judgement, para. 1233.

Trial Judgement, para. 1234.

Trial Judgement, para. 1236.

32 PW-157, T. 7222 (9 Feb 2007).

393 The Appeals Chamber notes that the Prosecution did not dispute Beara’s assertion as to the difference in
PW-157’s testimony on this topic in the Krstic and Popovic et al. cases.

™ See PW-157, T. 7162, 7221 (9 Feb 2007).
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that PW-157 is a generally unreliable witness or that no reasonable trier of fact could have relied on
PW-157 to authenticate PO1178 and PO1179. The Appeals Chamber therefore finds that Beara has
failed to show that the Trial Chamber erred in relying on the evidence of PW-157.

126. Intercept PO1187 records “Cerovi¢” as saying that “Trkulja was here with me just now and
he was looking for you”.355 Beara directs the Appeals Chamber to a part of the testimony of
Witness Trkulja denying that he ever asked to see or talk to Beara.”™ Even assuming that the
“Trkulja” mentioned in PO1187 is Witness Trkulja, the mere discrepancy between the two sources
of evidence is patently insufficient to show that the Trial Chamber erred in giving weight to
P01187, particularly as there was corroborating evidence.”’ Since Trkulja’s evidence forms the

358

basis of the only discernible challenge to the Trial Chamber’s reliance on PO1187,”"" the Appeals

Chamber finds that Beara has failed to show that the Trial Chamber erred.

127. Regarding the Duty Officer’s Notebook, Beara repeats arguments rejected by the Trial
Chamber.” He questions the origin, timing, and integrity of certain parts of the notebook but does
not show that the Trial Chamber relied, let alone erred in relying, upon those specific parts. The
Appeals Chamber also notes the Trial Chamber’s findings that various entries in the Duty Officer’s
Notebook were confirmed and explained by numerous witnesses and were consistent with
documentary evidence.’® Accordingly, Beara has failed to show that no reasonable trier of fact
could have concluded that the Duty Officer’s Notebook is accurate, authentic, and reliable.*®! Thus,

the Appeals Chamber dismisses Beara’s arguments.

128.  Finally, the Appeals Chamber considers that Beara has failed to show how the alteration of
aerial images by Witness Ruez affects their probative value to the point that no reasonable trial
chamber could have relied on them. Similarly, the Appeals Chamber finds that the argument that
aerial images do not exist for every relevant calendar day or that such images lack chronological
information is too vague to succeed. Beara neither points to specific days lacking such images or
specific images lacking such information, nor does he show how the Trial Chamber’s reliance on
any aerial images was rendered unreasonable. As for the assertion that reliance on aerial images

may be misleading and inaccurate, it is far too undeveloped for the Appeals Chamber to analyse its

3% Ex. P01187a, “Intercept, 16 July 1995, 11:11 hours”.

356 Beara’s Appeal Brief, para. 30, referring to Nedeljko Trkulja, T. 15133 (10 Sept 2007).

37 Trial Judgement, para. 1286.

38 Beara makes two other arguments with regard to Exhibit PO1187, one which is a mere assertion without any
reference to the trial record, and one which concerns another exhibit. The Appeals Chamber therefore dismisses these
arguments.

359 See Trial Judgement, paras 78-79, 82.

360 Trial Judgement, para. 82.

361 Trial Judgement, para. 82.
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possible merits. The Appeals Chamber therefore dismisses Beara’s arguments with regard to the

Trial Chamber’s reliance on certain, unspecified, aerial images.
129.  The Appeals Chamber accordingly dismisses Beara’s ground of appeal 4 in its entirety.
F. Conclusion

130. The Appeals Chamber has dismissed all challenges regarding admissibility or weight of

evidence covered in the present chapter.
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V. WITNESS CREDIBILITY

A. Applicable Law

1. Discretionary decisions on assessment of credibility

131. The Appeals Chamber recalls that a trial chamber is best placed to assess the credibility of a

3 . . . .
62 and therefore has broad discretion in assessing

witness and reliability of the evidence adduced,
the appropriate weight and credibility to be accorded to the testimony of a witness.’ %3 Indeed, the
ICTR Appeals Chamber has previously noted that it “is loathe to disturb such credibility
assessments”.*** As with other discretionary decisions, the question before the Appeals Chamber is
not whether it “agrees with that decision” but “whether the trial chamber has correctly exercised its
discretion in reaching that decision”.*® The party challenging a discretionary decision by the trial
chamber must demonstrate that the trial chamber has committed a discernible error. The Appeals
Chamber will only overturn a trial chamber’s discretionary decision where it is found to be: (1)
based on an incorrect interpretation of governing law; (2) based on a patently incorrect conclusion
of fact; or (3) so unfair or unreasonable as to constitute an abuse of discretion.*® In such cases the
Appeals Chamber will deem that the witness evidence relied on by the Trial Chamber could not

have been accepted by any reasonable tribunal of fact or that the evaluation of the evidence was

“wholly erroneous”, and proceed to substitute its own finding for that of the Trial Chamber.’ 67

132. The Appeals Chamber is mindful that when exercising its broad discretion, a trial chamber
has to consider relevant factors on a case-by-case basis, including the witness’s demeanour in court;
his role in the events in question; the plausibility and clarity of his testimony; whether there are
contradictions or inconsistencies in his successive statements or between his testimony and other
evidence; any prior examples of false testimony; any motivation to lie; and the witness’s responses

during cross-examination.”® The Appeals Chamber recalls that the many potential factors relevant

362

Sainovic et al. Appeal Judgement, paras 437, 464, 1296; Lukic and Luki¢ Appeal Judgement, para. 296. See
Dordevic Appeal Judgement, para. 395.

363 Dordevic Appeal Judgement, paras 781, 797, 819; Ndahimana Appeal Judgement, paras 43, 93; Lukic and
Lukic Appeal Judgement, paras 86, 235, 363, 375.

0 Nizeyimana Appeal Judgement, para. 56; Hategekimana Appeal Judgement, para. 202; Second Muvunyi
Appeal Judgement, para. 26, citing Ntakirutimana and Ntakirutimana Appeal Judgement, para. 244. See Sainovic et al.
A;)peal Judgement, para. 1384.

36 Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-AR73.1, Decision on Miroslav Separovié’s
Interlocutory Appeal Against Trial Chamber’s Decisions on Conflict of Interest and Finding of Misconduct,
4 May 2007, para. 11; Prosecutor v. Milan Lukic¢ and Sredoje Lukic¢, Case No. 1T-98-32/1-AR65.1, Decision on
Defence Appeal Against Trial Chamber’s Decision on Sredoje Lukic¢’s Motion for Provisional Release, 16 April 2007,
para. 4; Prosecutor v. Mico Stanisic, Case No. IT-04-79-AR65.1, Decision on Prosecution’s Interlocutory Appeal of
Mico Stanisic’s Provisional Release, 17 October 2005, para. 6.

366 See supra, para. 74.

367 Kupreskic et al. Appeal Judgement, paras 30, 41, 130, 225. See also supra, para. 20.

368 Nzabonimana Appeal Judgement, para. 45; Nchamihigo Appeal Judgement, para. 47, referring to Nahimana et
al. Appeal Judgement, para. 194. See Nizeyimana Appeal Judgement, para. 92.
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36 .
° the witness’s

to the trial chamber’s assessment of a witness’s credibility include corroboration,
close personal relationship to an accused,””® and the witness’s criminal history.””' The application of
these factors, and the positive or negative impact they may have on the witness’s credibility, varies
according to the specific circumstances of each case.”’ Finally, a trial chamber can reasonably

accept certain parts of a witness’s testimony and reject others.*”

2. Reasoned opinion

133.  The Appeals Chamber recalls that a trial chamber is not required to set out in detail why it
accepted or rejected a particular testimony,”’* and that an accused’s right to a reasoned opinion does
not ordinarily demand a detailed analysis of the credibility of particular witnesses.”> However, a
trial chamber must provide reasons for accepting testimony despite alleged or material

inconsistencies when it is the principal evidence relied upon to convict an accused.®’®

3. Accomplice witnesses

134. The Appeals Chamber recalls that a trial chamber has the discretion to rely upon evidence
of accomplice witnesses. However, when weighing the probative value of such evidence, the trial
chamber is bound to carefully consider the totality of the circumstances in which it was tendered. In
particular, consideration should be given to circumstances showing that accomplice witnesses may
have motives or incentives to implicate the accused person before the Tribunal or to lie.’”” The
Appeals Chamber also recalls that evidence of witnesses who might have motives or incentives to
implicate the accused is not per se unreliable, especially where such a witness may be thoroughly
cross-examined; therefore, reliance upon this evidence does not, as such, constitute an error of

law.””® However, a trial chamber must explain the reasons for accepting the evidence of such a

369

Nchamihigo Appeal Judgement, para. 47, referring to Simba Appeal Judgement, para. 24.
370

Nizeyimana Appeal Judgement, para. 57; Kanyarukiga Appeal Judgement, para. 121, referring to Bikindi
Appeal Judgement, para. 117.

Nzabonimana Appeal Judgement, para. 93, referring to Bagosora and Nsengiyumva Appeal Judgement,
ara. 264, Kamuhanda Appeal Judgement, para. 142.
> Nchamihigo Appeal Judgement, para. 47, referring to Simba Appeal Judgement, para. 24.
n Sainovic et al. Appeal Judgement, paras 294, 336, 342, 382, 437, 564, 644; Ndahimana Appeal Judgement,
para. 183; Boskoski and Tarculovski Appeal Judgement, para. 59 and references cited therein. See Bagosora and
Nvengtyumva Appeal Judgement, para. 253.

Gatete Appeal Judgement, para. 136; Ntabakuze Appeal Judgement, para. 161; Bagosora and Nsengiyumva
A;)peal Judgement, para. 269. See Lukic and Luki¢ Appeal Judgement, para. 112.

Kajelijeli Appeal Judgement, para. 60.
Haradinaj et al. Appeal Judgement, paras 129, 134, 252; Kupreskic et al. Appeal Judgement, paras 135, 202.
See First Muvunyi Appeal Judgement, paras 144, 147. See also Bizimungu Appeal Judgement, para. 64; Kajelijeli
APpeal Judgement, para. 61.

Bizimungu Appeal Judgement, para. 63; Lukic and Lukic Appeal Judgement, para. 128 and references cited
therein. See Karemera and Ngirumpatse Appeal Judgement, para. 42.
3 Sainovic et al. Appeal Judgement, para. 1101; Krajisnik Appeal Judgement, para. 146.
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. 37 . . . ey eqe
witness.””” Particularly relevant factors for the assessment of accomplice witnesses’ credibility
include:

the extent to which discrepancies in the testimony were explained; whether the accomplice witness

has made a plea agreement with the Prosecution; whether he has already been tried and, if

applicable, sentenced for his own crimes or is still awaiting the completion of his trial; and
whether the witness may have any other reason for holding a grudge against the accused.**

135. A trial chamber’s discretion to rely on uncorroborated, but otherwise credible, witness
testimony applies equally to the evidence of witnesses who may have motive to implicate the

accused, provided that appropriate caution is exercised in the evaluation of their testimonies.™'
4. Inconsistencies

136. The Appeals Chamber recalls that it is not an error of law per se to accept and rely on
evidence that is inconsistent with a prior statement or other evidence adduced at trial.>® A trial
chamber has the discretion to accept a witness’s evidence, notwithstanding inconsistencies between
the said evidence and his previous statements.”® However, a trial chamber must take into account
any explanations offered for such inconsistencies when determining the probative value of the

evidence.®*

137.  Similarly, a trial chamber has the discretion to evaluate any inconsistencies that may arise
within or among witnesses’ testimonies and to determine whether, in the light of the overall
evidence, the witnesses were reliable and credible.*® Considering that minor inconsistencies
commonly occur in witness testimony without rendering it unreliable, it is within the discretion of a
trial chamber to evaluate discrepancies and to consider the credibility of the evidence as a whole,

without explaining its decision in every detail **°

B. Introduction

138. Popovié, Beara, Nikoli¢, and Mileti¢ present challenges concerning the credibility of
witnesses who testified in this case. In the present section, the Appeals Chamber will address the

arguments that relate to alleged errors in the Trial Chamber’s assessment of the overall credibility

3 See Lukic and Lukic¢ Appeal Judgement, para. 128; Haradinaj et al. Appeal Judgement, para. 242; Krajisnik

A&)peal Judgement, para. 146.

3 Nchamihigo Appeal Judgement, para. 47 (internal references omitted) and references cited therein.

Sainovic et al. Appeal Judgement, para. 1101, referring to Nchamihigo Appeal Judgement, paras 42-48.
Sainovic et al. Appeal Judgement, para. 424; Nchamihigo Appeal Judgement, para. 201 and references cited

381
382
therein.
383

Dordevic Appeal Judgement, para. 422; Rukundo Appeal Judgement, para. 86 and references cited therein.
384 %

Sainovic et al. Appeal Judgement, para. 424; Nchamihigo Appeal Judgement, para. 201 and references cited
therein.
3 See Karemera and Ngirumpatse Appeal Judgement, paras 179, 467-468; Dordevi¢ Appeal Judgement,
paras 395, 422; Ndahimana Appeal Judgement, para. 93; First Muvunyi Appeal Judgement, para. 144.
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of those witnesses. Matters that deal with the Trial Chamber’s reliance on specific parts of their

evidence are discussed in those sections of the Judgement to which that evidence relates.
C. PW-168

139. [REDACTED]387 [REDACTED] he testified before the Trial Chamber as Prosecution
Witness PW-168 for 18 days and his evidence was subject to cross-examination by all seven
accused.®® The Trial Chamber stated that it considered PW-168’s [REDACTED] as well as his
statements [REDACTED] for the purpose of assessing his credibility but did not rely on them for
other purposes.”® At trial, Popovi¢, Beara, Nikoli¢, and Pandurevi¢ challenged PW-168’s
credibility.” The Trial Chamber concluded that PW-168 was an overall credible witness with the
caveat that this conclusion did not mean it accepted his evidence in its entirety, and that the Trial
Chamber would remain vigilant throughout the assessment of his evidence to the possibility that
PW-168 erroneously reconstructed events in his mind based on a misinterpretation of documentary

material. !

140.  On appeal, Popovi¢, Beara, and Nikoli¢ allege that the Trial Chamber erred in finding
PW-168’s testimony credible.

1. Popovic’s appeal

141. Popovi¢ submits that the Trial Chamber erred in accepting as credible the evidence of
PW-168 who minimised his own liability while falsely incriminating others, including Popovi(f.‘q’92
Popovi¢ adds that the Trial Chamber unreasonably considered that PW-168’s credibility was not
affected by [REDACTEDY] that could incriminate him with regard to the Srebrenica events.”” The
Prosecution argues that the Trial Chamber carefully assessed the evidence and overall credibility of
PW-168 as well as Defence challenges and that Popovié¢’s arguments should be summarily

N 394
dismissed.*

142. The Appeals Chamber notes that Popovi¢ provides very few references to the trial record in
support of his submissions on PW-168’s overall credibility and that the ones he does provide are

clearly insufficient to sustain his allegations, let alone show that the Trial Chamber erred in its

386 Dordevic Appeal Judgement, para. 797; Lukic and Lukic¢ Appeal Judgement, paras 112, 135; Kvocka et al.

APpeal Judgement, para. 23. Cf. supra, note 376.

3 Trial Judgement, para. 28, referring to [REDACTED].

Trial Judgement, para. 31.

Trial Judgement, para. 29 & fn. 38, para. 30.

Trial Judgement, paras 32, 34-41, 44; Beara’s Final Brief, paras 187 et seq.

1 Trial Judgement, paras 33, 42-43, 45-47.

392 Popovic¢’s Appeal Brief, paras 215, [REDACTED]; Popovic¢’s Reply Brief, paras 113, 116; [REDACTED].

393 Popovic¢’s Appeal Brief, paras 242-243.

. Prosecution’s Response Brief (Popovic), paras 135-142; Appeal Hearing, AT. 101-102, 111-112 (2 Dec 2013).

388
389
390
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assessment of PW-168’s evidence. With regard to PW-168’s [REDACTED], Popovi¢ does not
demonstrate any error in the Trial Chamber’s finding that while PW-168 lacked candour in this
regard it was not “sufficiently material to the facts of the case so as to raise doubts about his

el 0710, 99 3 ) 1 1
credibility”.** Popovi¢’s arguments are therefore dismissed.

2. Beara’s appeal (Ground 5 in part)

(a) Arguments of the Parties

143.  Beara argues that the Trial Chamber erred in law and abused its discretion in allowing or
admitting, and giving undue weight to, the testimony of PW-168,° which “should have been
carefully scrutinized” due to the fact that [REDACTED].”” Beara asserts that no weight should
have been accorded to the evidence of PW-168, who had lied [REDACTED].**® Beara argues that
PW-168: (1) attempted to influence other witnesses, including [REDACTED] to corroborate certain
events; (2) “acknowledged that he [REDACTED] and that he previously lied about his involvement
[REDACTED]”; (3) offered to say whatever needed in relation to Exhibit [REDACTED]; and (4)
had extensive access to “documents and statements” [REDACTED] and constructed his evidence

accordingly.*®

144.  In response, the Prosecution submits that the Trial Chamber carefully and properly assessed
PW-168’s credibility and that Beara’s arguments should be dismissed as he simply repeats

arguments made at trial without showing that the Trial Chamber erred.*”

(b) Analysis

145. Beara’s assertions that PW-168 lied [REDACTED] and continued to minimise his role in
the crimes [REDACTED] are without any supporting references and therefore fail. The Trial
Chamber expressly considered that PW-168 had lied [REDACTED]. However, the Trial Chamber
found that his previous motivations to lie “no longer existed when he provided his testimony”, and
his prior lies therefore did “not raise issues as to the credibility of his testimony”.*"' Beara has

failed to show that the Trial Chamber abused its discretion in making these findings.

146. Concerning PW-168’s alleged pressure on witnesses, Beara directs the Appeals Chamber to

a section of the transcripts wherein the Prosecution confronted PW-168 with the allegation that

Trial Judgement, para. 37.

Beara’s Appeal Brief, intro before para. 37, paras 48-49, 51. See also Beara’s Reply Brief, para. 25.
Beara’s Appeal Brief, para. 48.

Beara’s Appeal Brief, paras 48-49; Beara’s Reply Brief, para. 25.

Beara’s Appeal Brief, para. 49 (internal references omitted). See also Beara’s Reply Brief, para. 25.
Prosecution’s Response Brief (Beara), paras 52-59.

Trial Judgement, para. 38.

396
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399
400
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[REDACTED] had felt pressured by him, and in which PW-168 testified that he “never put any

pressure on anybody”.402 Beara has thus failed to substantiate this allegation.

147. Beara refers to a part of PW-168’s testimony in which he acknowledges [REDACTED].
However, Beara has failed to demonstrate that, as a consequence, no reasonable trial chamber
could have found PW-168’s lack of candour insufficiently material to the facts of the case so as to

raise doubts about his credibility.*"

148. Regarding Exhibit [REDACTED], and contrary to Beara’s allegation, PW-168 merely
explained that what he had said during the proofing session reflected that he had no further

arguments to convince the Prosecution regarding the proper interpretation of the document.***

149.  With respect to PW-168’s access to “documents and statements” [REDACTED], the Trial
Chamber concluded that PW-168 did not deliberately construct false evidence on the basis of that
material and that the possibility of some occasional erroneous reconstruction of the events did not
detract from his overall credibility.*”> Beara simply disagrees with this conclusion and has failed to

show that the Trial Chamber erred.

150. For the foregoing reasons, the Appeals Chamber dismisses Beara’s arguments under his
ground of appeal 5 with regard to the overall credibility of PW-168. The Appeals Chamber further
dismisses Beara’s contention that the Trial Chamber should not have allowed or admitted
PW-168’s testimony, as Beara advances no arguments relevant to the admission of evidence or

calling of witnesses.

3. Nikoli¢’s appeal

(a) Arguments of the Parties

(i) Nikoli¢’s Ground 10

151. Nikoli¢ submits that the Trial Chamber erred in law by failing to impose sanctions for
violations committed by the Prosecution [REDACTED].**® Nikoli¢ claims that because the
Prosecution did not provide records or notes [REDACTED], he could not fully expose PW-168’s

untruths.*"’

402 Beara’s Appeal Brief, para. 49, referring to PW-168, T. 15939 (closed session) (27 Sept 2007).
403 Trial Judgement, para. 37.

404 PW-168, T. 15946-15947 (closed session) (27 Sept 2007).

405 Trial Judgement, paras 44-47.

406 Nikoli¢’s Appeal Brief, para. 158.

407 Nikoli¢’s Appeal Brief, para. 158; Nikoli¢’s Reply Brief, para. 62.
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152.  Nikoli¢ argues that the Trial Chamber erred in misapplying Rule[REDACTED] 66 of the
Rules [REDACTED].**® [REDACTED] Nikolic¢ asserts that the application of Rule 66(A)(ii) of the
Rules [REDACTED] requiring that a recording be made [REDACTED].*” [REDACTED]""
[REDACTED]*"!

153.  Nikoli¢ contends that the Trial Chamber erred in holding [REDACTED] that “recordings
and notes [REDACTED] are not subject to disclosure by virtue of Rule 70(A)” of the Rules.*!?
[REDACTED] fall outside the scope of Rule 70(A) of the Rules which deals with the investigatory
or preparatory stages of the case.*'” Moreover, according to Nikoli¢, in light of the Prosecution’s
failure to record [REDACTED], it was obliged to provide notes related thereto as the sole means to
alleviate the prejudice caused to Nikoli¢’s defence.*'* Nikoli¢ contends that while the Prosecution
asserted that the notes, later destroyed, were incorporated into [REDACTED] the latter does not
fully reflect [REDACTED] and it is impossible to verify that the former fully incorporates the
missing aspects of [REDACTED].*" Lastly, Nikoli¢ argues that the Trial Chamber erred in failing

to grant certification to appeal [REDACTED].416

154.  Nikoli¢ argues that these alleged violations and errors compromised his “right to full answer
and defence” and invalidate the Trial Judgement because he could not effectively cross-examine
PW-168 and ultimately establish that PW-168 falsely implicated him.*"” He further contends that
the Trial Chamber compounded its error by dismissing his request that it call as a witness an
interpreter [REDACTED].*"® In conjunction with his ground of appeal 14, Nikoli¢ seeks the
reversal of the Trial Chamber’s findings that are based on PW-168’s testimony and, consequently,

. .. ey eqe 419
the reassessment of his criminal responsibility and sentence.

408 Nikoli¢’s Appeal Brief, para. 159. See also Nikoli¢’s Reply Brief, para. 60.

409 Nikoli¢’s Appeal Brief, para. 160.
410 Nikoli¢’s Appeal Brief, para. 161.
4l Nikoli¢’s Appeal Brief, para. 162.
2 Nikoli¢’s Appeal Brief, para. 163, citing [REDACTED].
43 Nikoli¢’s Appeal Brief, para. 164.
44 Nikoli¢’s Appeal Brief, para. 165.
::Z Nikoli¢’s Appeal Brief, para. 166.

Nikoli¢’s Appeal Brief, para. 167; Nikoli¢’s Reply Brief, para. 61.

47 Nikoli¢’s Appeal Brief, paras 168-169.

48 Nikoli¢’s Appeal Brief, para. 168. Nikoli¢ further submits that the interpreter should be called to testify on
alppeal. Nikoli¢’s Reply Brief, para. 62.

4 Nikoli¢’s Appeal Brief, para. 169.
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(i1)) Nikoli¢’s Ground 14 in part

155. Nikoli¢ submits that the Trial Chamber erred by failing to: (1) consider several matters
going directly to the credibility of PW-168; (2) correctly interpret parts of PW-168’s evidence; and

(3) draw the appropriate inferences on the basis of PW-168’s testimony.420

156.  Specifically, Nikoli¢ argues that the Trial Chamber erred in finding that PW-168’s
[REDACTED] strengthened his overall credibility.**' In this regard, the Trial Chamber failed to
consider, according to Nikoli¢, that: [REDACTED].422

157. Nikoli¢ further submits that the Trial Chamber erred in its assessment of PW-168’s
demeanour,*” which was “of virtually no assistance in evaluating his credibility”.*** In particular,
Nikoli¢ claims that the Trial Chamber failed to consider that: (1) prior to his testimony
[REDACTED], PW-168 had [REDACTED];**® (2) his testimony was thoroughly prepared and

426 (3) he “was bound to strictly maintain the

rehearsed during an interview with the Prosecution;
narrative [REDACTED]”;427 and (4) he testified in closed session, knowing that his testimony

would remain hidden from the public.**®

158.  Nikoli¢ also argues that the Trial Chamber erroneously failed to consider PW-168’s actions
in connection with [REDACTED] that severely affect his credibility.429 Specifically, Nikoli¢
contends that the Trial Chamber failed to consider that PW-168 admitted his [REDACTED] almost
four years after [REDACTED], when confronted with the relevant evidence, and furthermore lied
under oath about the manner in which he [REDACTED].430 Nikoli¢ further argues that PW-168
tried to shape the evidence of [REDACTED], used the information they gave him to concoct his

story, and lied under oath about what he was told.*!

420 Nikoli¢’s Appeal Brief, paras 187-188, 215; Nikoli¢’s Reply Brief, paras 70, 78-79. See also Appeal Hearing,
AT. 269-274 (private session) (3 Dec 2013).

2 Nikoli¢’s Appeal Brief, para. 189.

a2 Nikoli¢’s Appeal Brief, paras 190-192; Appeal Hearing, AT. 270 (private session) (3 Dec 2013); AT. 335-336
(g)rivate session) (4 Dec 2013).

43 Nikoli¢’s Appeal Brief, paras 193-195; Nikoli¢’s Reply Brief, para. 77; Appeal Hearing, AT. 272-274 (private
session) (3 Dec 2013).

24 Nikoli¢’s Appeal Brief, para. 194.

Nikoli¢’s Appeal Brief, para. 193.

Nikoli¢’s Appeal Brief, para. 193; Nikoli¢’s Reply Brief, para. 77.

427 Nikoli¢’s Appeal Brief, para. 194; Appeal Hearing, AT. 269-270 (private session) (3 Dec 2013).

428 Nikoli¢’s Appeal Brief, para. 194.

429 Nikoli¢’s Appeal Brief, paras 196-199.

430 Nikoli¢’s Appeal Brief, para. 197; Nikoli¢’s Reply Brief, para. 72.

s Nikoli¢’s Appeal Brief, para. 199; Nikoli¢’s Reply Brief, para. 73.

425
426
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159. Nikoli¢ claims that the Trial Chamber failed to consider that the Prosecution pressured
PW-168 [REDACTED].** Nikoli¢ further argues that the Trial Chamber erred, considering all the
relevant evidence, in failing to establish that PW-168 lied about his presence at [REDACTED].**
Nikoli¢ also contends that the Trial Chamber failed to consider that PW-168 provided false
evidence incriminating others, specifically that he testified that Pandurevi¢ was at the Zvornik
Brigade Command on 12 July 1995 and incriminated Popovi¢ and Pandurevi¢ with respect to the
fuel provided by the Main Staff for the reburial operation.*** Furthermore, Nikoli¢ submits that the
Trial Chamber failed to consider the impact on PW-168’s credibility of his criminal activities and
[REDACTED].** Finally, Nikoli¢ claims that the Trial Chamber failed to consider that when
PW-168 provided incriminating evidence, often: (1) [REDACTED]; (2) he could not remember

who had been with him; (3) he claimed to have been with someone whom he knew would not

testify; and/or (4) those who did testify contradicted him on material aspects of his evidence.**®

(iii) The Prosecution’s response

160. The Prosecution responds that Nikoli¢’s challenges regarding the overall credibility of
PW-168 should be dismissed as he fails to show any error in the Trial Chamber’s careful
assessment or any impact on the verdict.”’ The Prosecution contends that Nikeli¢ challenges
PW-168’s testimony on some peripheral or non-material matters,"”® while the core of PW-168’s
evidence regarding Nikoli¢’s involvement in the crimes is consistent with other witness testimony
and corroborated by other evidence.*” It further submits that PW-168’s demeanour was but one of
the factors the Trial Chamber took into account with respect to his credibility.440 The Prosecution
adds that Nikoli¢’s argument regarding the Trial Chamber’s refusal to call the interpreter as a
witness should be summarily dismissed as vague and unsubstantiated and because Nikoli¢

1.*! The Prosecution further argues that Nikoli¢ fails to

withdrew his corresponding ground of appea
substantiate or support his arguments concerning the alleged pressure exerted on PW-168

[REDACTED].** 1t contends that the Trial Chamber reasonably found that [REDACTED] was a

2 Nikoli¢’s Appeal Brief, paras 200-201; Nikoli¢’s Reply Brief, para. 77. In this regard, Nikoli¢ reiterates his

submission that the Trial Chamber erred in refusing to call as a witness an interpreter [REDACTED]. Nikoli¢’s Appeal
Brief, para. 202. See supra, para. 154.

433 Nikoli¢’s Appeal Brief, paras 203-206; Nikoli¢’s Reply Brief, para. 71.

434 Nikoli¢’s Appeal Brief, paras 207-209; Nikoli¢’s Reply Brief, paras 72, 75-76.

43 Nikoli¢’s Appeal Brief, paras 210-213; Nikoli¢’s Reply Brief, paras 71, 73-75; Appeal Hearing, AT. 336
(Private session) (4 Dec 2013).

436 Nikoli¢’s Appeal Brief, para. 214; Appeal Hearing, AT. 271 (private session) (3 Dec 2013).

437 Prosecution’s Response Brief (Nikoli¢), paras 182-184, 187-188, 193-200, 202, 207, 216, 221. See also
Prosecution’s Response Brief (Nikolic), paras 174-181.

438 Prosecution’s Response Brief (Nikolic), paras 187-192.

9 Prosecution’s Response Brief (Nikolic), paras 176, 182, 185-187; Appeal Hearing, AT. 330-331 (4 Dec 2013).
440 Prosecution’s Response Brief (Nikolic), paras 197-198.

4l Prosecution’s Response Brief (Nikolic), para. 201.

2 Prosecution’s Response Brief (Nikolic), para. 203.
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factor in favour of PW-168’s credibility and that Nikoli¢ fails to show otherwise.** Finally, the
Prosecution argues that the Trial Chamber reasonably found that the evidence and arguments
regarding PW-168’s acts and conduct [REDACTED] were either speculative or concerned non-

material issues.***

(b) Analysis

(i) Nikoli¢’s Ground 10

161. [REDACTED]*” The Appeals Chamber dismisses Nikoli¢’s unsubstantiated arguments to

the contrary.
162. [REDACTED]

163. [REDACTED]*® [REDACTED]* [REDACTED|*® [REDACTED]. Consequently, the
Appeals Chamber dismisses Nikoli¢’s arguments with regard to recording [REDACTED]. The
Appeals Chamber therefore dismisses Nikoli¢’s arguments with regard to recording [REDACTED]
and Nikoli¢’s argument concerning [REDACTED] is therefore moot. Finally, the Appeals Chamber
dismisses as misconceived Nikoli¢’s argument with regard to Rule 66(A) of the Rules, since this
rule regulates the disclosure, not the taking, of statements. The Appeals Chamber concludes that

Nikoli¢ has failed to show any error in the Trial Chamber’s holdings [REDACTED].

164.  The Trial Chamber further held that there were no violations of disclosure obligations under
Rules 66(A)(ii) and 68 of the Rules.**® Pursuant to Rule 66(A)(ii) of the Rules, the Prosecutor has a
duty to, inter alia, make available to the Defence copies of the statements of all witnesses whom the
Prosecutor intends to call to testify at trial.*° The Appeals Chamber has noted that “[t]he usual
meaning of a witness statement in trial proceedings is an account of a person’s knowledge of a
crime, which is recorded through due procedure in the course of an investigation into the crime”.*!
It follows from the Appeals Chamber’s [REDACTED], that notes taken by the Prosecution
[REDACTED] do not qualify as witness statements within the meaning of Rule 66(A)(ii) of the

Rules. Rather, they qualify as internal documents prepared by the Prosecution in the sense of Rule

443 Prosecution’s Response Brief (Nikoli¢), paras 204-207. See also Prosecution’s Response Brief (Nikolic),

!l)aras 216, 218-219.
4 Prosecution’s Response Brief (Nikolic), paras 216, 218-221.
443 [REDACTED]
46 [REDACTED]
w7 [REDACTED]
448 [REDACTED]
449 [REDACTED]
430 [REDACTED]
451 Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-A, Decision on the Appellant’s Motions for the Production
of Material, Suspension or Extension of the Briefing Schedule, and Additional Filings, 26 September 2000, para. 15.
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70(A) of the Rules.*”* Consequently, the Appeals Chamber dismisses Nikoli¢’s disclosure-related
arguments with regard to [REDACTED]. Having done so, his argument regarding certification of
interlocutory appeal is moot. As for Nikoli¢’s arguments regarding the interpreter, the Appeals
Chamber dismisses them on the grounds that Nikoli¢ merely “invit[ed] the Trial Chamber to
consider exercising its discretionary power pursuant to Rule 98 of the Rules, to call [the interpreter]
as a witness” and added that it “should not be seen as a formal application requesting the Trial

Chamber to call him”.*>

165. In conclusion, the Appeals Chamber finds that Nikoli¢ has failed to show an error of law

under his ground of appeal 10, which is consequently dismissed.

(i1)) Nikoli¢’s Ground 14 in part

166. The Trial Chamber found that PW-168’s [REDACTED] prior to his testimony
[REDACTED], weighed in favour of his credibility and emphasised that [REDACTED] reduced the
likelihood that he would give false evidence [REDACTED].** Nikoli¢ focuses on PW-168’s
incentives to minimise his own criminal involvement [REDACTED], rather than on whether those
incentives remained [REDACTED].455 As such, he has failed to show that the Trial Chamber erred
in its consideration of [REDACTED].

167. The particular factors that Nikoli¢ claims the Trial Chamber failed to consider with regard
to PW-168’s demeanour would not necessarily, even if they were all established, render his
demeanour “of virtually no assistance in evaluating his credibili‘[y”.456 In the present case, the Trial
Chamber duly considered PW-168’s demeanour and appropriately placed its assessment in the
context of other relevant considerations.”’ Accordingly, Nikoli¢ has failed to show that the Trial
Chamber abused its discretion in considering PW-168’s demeanour as favourable to his overall
credibility.45 ® Thus, the Appeals Chamber dismisses Nikoli¢’s arguments with regard to the Trial

Chamber’s assessment of PW-168’s demeanour.*>

2 [REDACTED]

453 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Motion on Behalf of Drago Nikoli¢ Inviting the
Trial Chamber to Exercise Its Discretionary Power Pursuant to Rule 98 to Call a Witness, 11 November 2008
(confidential), para. 53.

434 Trial Judgement, paras 28-29, 1352. See supra, para. 134.

See supra, para. 156.

Nikoli¢’s Appeal Brief, para. 194.

Trial Judgement, para. 31. See Trial Judgement, paras 28-30, 32-47. See also supra, para. 134.

See Second Muvunyi Appeal Judgement, para. 26. See also Lukic and Lukic¢ Appeal Judgement, para. 296;
Limaj et al. Appeal Judgement, para. 88; Staki¢ Appeal Judgement, para. 206; Kordic and Cerkez Appeal Judgement,
fn. 12; Kupreskic et al. Appeal Judgement, para. 32.

459 See supra, para. 157.

455
456
457
458
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168. Regarding PW-168’s [REDACTED], Nikoli¢ has failed to demonstrate any error in the
Trial Chamber’s finding.460 The Appeals Chamber further rejects Nikoli¢’s argument that PW-168
tried to shape the evidence of [REDACTED)], considering that Nikoli¢ points to evidence indicating
that PW-168 contacted several persons during [REDACTED],*" while PW-168 testified before the
Trial Chamber [REDACTED].*% Finally, in support of the allegation that PW-168 concocted his
story and lied under oath, Nikoli¢ provides the evidence of only one witness, [REDACTED],*®
which the Trial Chamber weighed against other evidence and found not to be reliable.*** In sum, the
Appeals Chamber finds that Nikoli¢ has failed to demonstrate, based on this evidence, any error in

the Trial Chamber’s assessment of PW-168’s credibility. The Appeals Chamber therefore dismisses
Nikoli¢’s arguments with regard to PW-168’s actions in connection with [REDACTED].*®

169. Nikoli¢’s unsubstantiated allegations concerning pressure from the Prosecution
[REDACTED] fail to show any error in the Trial Chamber’s finding that there was “no evidence of
any such pressure having been applied”.466 As for the question of PW-168’s presence at
[REDACTED], the Trial Chamber noted contradictory evidence and found that it did not affect his
overall credibility.*®” Nikoli¢ points to evidence that indicates the possibility that PW-168 was
present,*®® but does not demonstrate that the Trial Chamber erred by not establishing that PW-168

lied in this regard.

170. The Appeals Chamber is further not convinced by the examples and references to the trial
record that Nikoli¢ offers in support of his allegation that PW-168 provided false evidence
incriminating others. First, Nikoli¢ has failed to establish that PW-168 falsely testified that
Pandurevi¢ was at the Zvornik Brigade Command on 12 July 1995. The Trial Chamber found, in
light of conflicting evidence and given the burden of proof, that the evidence was insufficient to
establish that Pandurevi¢ went to the Zvornik Brigade Headquarters (“Standard Barracks”) and
met with Obrenovic on 12 July 1995.* The Trial Chamber thus gave the Defence the benefit of the

doubt. Second, Nikoli¢ provides no convincing support for his assertion that the cross-examination

460 Trial Judgement, para. 37.

4ol See Nikoli¢’s Appeal Brief, para. 199 & fns 481-490.
462 Trial Judgement, para. 28. See also Trial Judgement, para. 30.
463 See Nikoli¢’s Appeal Brief, para. 199 & fns 491-492, referring to [REDACTED].
ot [REDACTED]
465 See supra, para. 158.
466 Trial Judgement, para. 40. Nikoli¢’s Appeal Brief, para. 201, refers to Ex. 7D00289 (confidential), pp. 2-6,
which does not support Nikoli¢’s allegation. See also Ex. P02911 (confidential), paras 19, 21.
467 Trial Judgement, para. 34.
468 See Nikoli¢’s Appeal Brief, para. 203 and references cited therein. Nikoli¢ refers to, inter alia,
[REDACTED]’s evidence. The Appeals Chamber notes the Trial Chamber’s finding “that while [REDACTED] places
[REDACTED] at [REDACTED], there were significant issues as to the consistency of his evidence regarding the
relevant dates on which events occurred”. Trial Judgement, fn. 50.

Trial Judgement, para. 1852.
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of PW-168 lead to the “sole conclusion”*°

that he falsely incriminated Popovi¢ and Pandurevi¢
with respect to the fuel provided by the Main Staff for the reburial operation. Nikoli¢ has also failed
to demonstrate how PW-168’s alleged criminal behaviour, even if established, would necessarily
affect his credibility as a witness in the present case.’’! As for PW-168’s alleged [REDACTED], the
Trial Chamber considered these allegations*’* and Nikoli¢ has failed to show that it committed an
error in this regard.*” Finally, as for PW-168’s evidence that was uncorroborated or contradicted by
other witnesses, the Appeals Chamber recalls that it is within the Trial Chamber’s discretion to rely
on such evidence and finds that Nikoli¢ has failed to demonstrate that the Trial Chamber erred in its

applroach.474

171.  Considering the above, the Appeals Chamber finds that Nikoli¢ has failed to show that the

Trial Chamber committed any error, and dismisses Nikoli¢’s ground of appeal 14 in relevant part.
4. Conclusion

172.  In light of the foregoing, the Appeals Chamber finds that none of the appellants succeeded
in challenging the Trial Chamber’s finding regarding PW-168’s overall credibility.

D. Momir Nikolié

173.  Noting certain concerns about the credibility of Chamber Witness Momir Nikoli¢, the Trial
Chamber stated that it would adopt a very cautious and careful approach when considering his
evidence.*”> The Trial Chamber also found “that his evidence ha[d] probative value and merit[ed]

476 and decided to consider his credibility, on issues of significance,

consideration where relevant
on each point individually, taking into account factors such as “the specific context and nature of
the evidence and whether there [was] any corroboration”.*”” On appeal, Popovi¢, Beara, and

Nikoli¢ allege that the Trial Chamber erred in its assessment of M. Nikoli¢’s credibility.

470

. Nikoli¢’s Appeal Brief, para. 209.
71

See Trial Judgement, para. 36.

472 Trial Judgement, paras 41, 1352-1353.

473 In this regard, Nikoli¢ argues that the Trial Chamber failed to recognise that PW-168 implicated him without
any basis in the crimes committed against the Milici Prisoners. See Nikoli¢’s Appeal Brief, para. 213; Nikoli¢’s Reply
Brief, paras 74-75. Nikoli¢ has failed to establish this allegation. In any event, the Trial Chamber found that the
evidence did not allow for a conclusion beyond reasonable doubt that Nikoli¢ was involved in their murder. See Trial
Judgement, para. 1380.

4 See supra, paras 132, 135.

Trial Judgement, paras 48-51. See also Trial Judgement, para. 53.

Trial Judgement, para. 53.

Trial Judgement, para. 53. See also Trial Judgement, para. 52.
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1. Popovié’s appeal

174. Popovi¢ argues that the Trial Chamber unreasonably found that M. Nikoli¢’s self-
incrimination weighed in favour of his credibility.*”® To the contrary, Popovi¢ argues that
M. Nikoli¢ had incentives to lie to secure a plea agreement and falsely incriminated himself and
Popovic¢.*”” In addition, Popovi¢ submits that his fair trial rights were compromised because, first,
the material regarding the plea negotiations with M. Nikoli¢, revealing that he had invented his
conversation with Popovié, was not released to him and, second, the Trial Chamber’s “last minute
decision” to call M. Nikoli¢ as a witness at the very end of the trial left Popovi¢ with no time to
prepare his case challenging M. Nikoli¢.*** Furthermore, Popovi€¢ argues that the Trial Chamber
was beguiled by M. Nikoli¢’s demeanour in court, having found that he had been untruthful on
certain points yet failing to see that his demeanour was generally the same throughout his

481 According to Popovié, M. Nikoli¢’s demeanour was not indicative of reliability but

testimony.
rather of his extensive experience as a witness in several cases. '™ Finally, Popovi¢ argues that the
Trial Chamber accepted without corroboration only M. Nikoli¢’s most incriminating evidence,

thereby deviating from the standard it had set out for assessing his evidence.*®

175. The Prosecution responds that the Trial Chamber’s assessment of M. Nikoli¢’s credibility
was reasonable and that it duly considered Popovié’s arguments regarding his candour.” The
Prosecution submits that on 15 July 2005, it disclosed to Popovi¢ the material related to M.
Nikoli¢’s plea-related interviews and information reports memorialising those interviews.*® The
Prosecution argues that Popovi¢ had adequate time to prepare for M. Nikoli¢’s testimony and to
rebut his evidence after he testified.”®® It further argues that Popovi¢ never asked at trial for
additional time to rebut M. Nikoli¢’s evidence and has waived his right to do so now.”” As for M.
Nikoli¢’s demeanour, the Prosecution argues that it was only one of several factors taken into
consideration by the Trial Chamber and that Popovi¢’s arguments in this regard should be

. . . . . . . . . 488
summarily dismissed as being merely his own assertions and interpretation of the evidence.

478 Popovi¢’s Appeal Brief, paras 89, 92, 118 (referring to Trial Judgement, paras 49, 52, 284, 287); Appeal

Hearing, AT. 156 (2 Dec 2013).
479 Popovi¢’s Appeal Brief, paras 89-93, 95, 100-107, 109, 115-117; Appeal Hearing, AT. 72-73, 156

(2 Dec 2013).
480 Popovi¢’s Appeal Brief, paras 108-114.
481 Popovi¢’s Appeal Brief, paras 119-121; Appeal Hearing, AT. 73 (2 Dec 2013).

482
483
484

Popovi¢’s Appeal Brief, para. 120.

Appeal Hearing, AT. 156 (2 Dec 2013), referring to Trial Judgement, para. 53.

Prosecution’s Response Brief (Popovic), paras 72-73; Appeal Hearing, AT. 106 (2 Dec 2013). See also Appeal
Hearing, AT. 101-102, 105, 107-108, 111 (2 Dec 2013).

4 Prosecution’s Response Brief (Popovic), paras 76-78.

486 Prosecution’s Response Brief (Popovic), paras 76, 79-82.

487 Prosecution’s Response Brief (Popovic), para. 82.

488 Prosecution’s Response Brief (Popovic), paras 74-75; Appeal Hearing, AT. 106 (2 Dec 2013).
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176. Regarding the plea negotiations material, Popovi¢ has failed to rebut or even address in his
reply brief the Prosecution’s contentions that it disclosed the material to him, that he had more than
one month to prepare for M. Nikoli¢’s testimony,"™ and that he did not ask for additional time to
rebut M. Nikoli¢’s testimony. The Appeals Chamber recalls that if a party raises no objection to a
particular issue before a trial chamber when it could have reasonably done so, in the absence of
special circumstances, the Appeals Chamber will find that the party has waived his right to raise the
issue on appeal.*” Thus, the Appeals Chamber finds no merit in Popovi¢’s arguments that the
material regarding the plea negotiations with M. Nikoli¢ was not disclosed to him and that he had
insufficient time to prepare for M. Nikoli¢’s testimony. Accordingly, the Appeals Chamber finds

that Popovic has failed to establish that his fair trial rights were compromised.

177.  Popovi¢’s arguments regarding M. Nikoli¢’s untruthfulness do not establish any error in the
Trial Chamber’s discretionary finding that the self-incriminating nature of certain parts of M.
Nikoli¢’s evidence added to the credibility of those parts.491 The Appeals Chamber further notes
that the Trial Chamber considered a number of factors relevant to M. Nikoli¢’s credibility as a
witness.*”> The Appeals Chamber finds no indication that the Trial Chamber gave excessive weight
to M. Nikoli¢’s demeanour as a witness, whether in favour of or against his credibility.493 In any
event, Popovi¢’s assertions as to the reasons behind M. Nikoli¢’s demeanour in court are not
supported by references to the trial record and are therefore dismissed. For the same reason, the
Appeals Chamber dismisses the submission that the Trial Chamber accepted without corroboration

only M. Nikoli¢’s most incriminating evidence.

178. For the foregoing reasons, the Appeals Chamber dismisses Popovi¢’s arguments with

regard to the overall credibility of M. Nikoli¢.

2. Beara’s appeal (Ground 5 in part)

179. Beara argues that the Trial Chamber erred in allowing or admitting and giving undue

weight to the testimony of M. Nikoli¢,**

which “should have been carefully scrutinized” due to the
fact that M. Nikoli¢ was accused of the same events.*”> Beara argues that minimal or no weight

should have been accorded to M. Nikoli¢’s evidence because of his history of false evidence, in

489 Prosecution’s Response Brief (Popovic), para. 79 & fn. 322; Prosecutor v. Vujadin Popovic et al., Case No.

1T-05-88-T, Order to Summon Momir Nikoli¢, 10 March 2009; Momir Nikoli¢, T. 32894-32895 (21 Apr 2009).
490 Sainovic et al. Appeal Judgement, paras 125, 134, 223, 533; Blaski¢ Appeal Judgement, para. 222.
w1 Trial Judgement, para. 52. See supra, para. 132.
492 Trial Judgement, paras 48-53.
493 See Trial Judgement, para. 53.
494 Beara’s Appeal Brief, intro before para. 37, paras 48, 50-51, 54; Beara’s Reply Brief, para. 26. See infra,
Bgras 188, 190. .
Beara’s Appeal Brief, para. 48.
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particular his lies during his plea negotiations with the Prosecution.*”® According to Beara, the

Trial Chamber ignored M. Nikoli¢’s evidence acknowledging his lies in this 1regard.497

180. The Prosecution responds that the Trial Chamber adopted a cautious and reasonable
approach to M. Nikoli¢’s evidence, and that Beara repeats trial arguments without showing an

error.498

181. The Appeals Chamber notes that the Trial Chamber took into consideration M. Nikoli¢’s
guilty plea and sentence for his involvement in the Srebrenica events as well as his provision of
false information to the Prosecution during his plea negotiations.499 The Trial Judgement further
indicates that the Trial Chamber carefully scrutinised M. Nikoli¢’s evidence’” and Beara has failed
to establish otherwise. The references to the trial record Beara provides in support of his allegations
of M. Nikoli¢’s prior untruths are insufficient to show that the Trial Chamber abused its discretion
in evaluating the credibility and reliability of M. Nikoli¢’s evidence. Consequently, the Appeals
Chamber dismisses Beara’s arguments with regard to the overall credibility of M. Nikoli¢. The
Appeals Chamber further dismisses Beara’s contention that the Trial Chamber should not have

allowed or admitted M. Nikoli¢’s testimony, as Beara advances no relevant arguments.

3. Nikoli¢’s appeal (Ground 20 in part)

182.  Nikoli¢ submits that the Trial Chamber’s assessment of M. Nikoli¢’s credibility was wholly
erroneous, occasioning a miscarriage of justice and invalidating the judgement.”®' Specifically,
Nikoli¢ argues that the Trial Chamber erred in finding that the evidence of M. Nikoli¢ on certain
points was more reliable because it was highly self-incriminatory.”®* According to Nikoli¢, the Trial
Chamber failed to consider that providing self-incriminating information is inherent to the
Tribunal’s plea agreement procedure, shields M. Nikoli¢ from prosecution, and does not add to his
credibility as a witness in a separate trial.”® The Trial Chamber’s error is compounded, according to
Nikoli¢, by not attaching sufficient weight to M. Nikoli¢’s repeated refusal to provide truthful
information during his plea negotiations and while testifying in various cases before the Tribunal
including the present case.”® Nikoli¢ further argues that the Trial Chamber erred in not considering

several matters going directly to M. Nikoli¢’s credibility in relation to the plausibility and clarity of

496 Beara’s Appeal Brief, paras 48, 50, 54; Beara’s Reply Brief, para. 26; Appeal Hearing, AT. 253 (3 Dec 2013).
97 Beara’s Appeal Brief, para. 50.

498 Prosecution’s Response Brief (Beara), paras 60-64.

499 Trial Judgement, paras 48-49.

300 Trial Judgement, paras 48-53.

ol Nikoli¢’s Appeal Brief, paras 340, 352; Nikoli¢’s Reply Brief, para. 150.

302 Nikoli¢’s Appeal Brief, para. 341.

303 Nikoli¢’s Appeal Brief, paras 341-342; Nikoli¢’s Reply Brief, para. 151.

S04 Nikoli¢’s Appeal Brief, paras 341, 343; Nikoli¢’s Reply Brief, para. 151; Appeal Hearing, AT. 336-337
(4 Dec 2013).
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his testimony concerning his visit to Nikoli¢ at the forward command post (“IKM”) of the Zvornik
Brigade (“Kitovnice IKM”) on 13 July 1995 as well as in not considering the contradictions or
inconsistencies between M. Nikoli¢’s evidence and other evidence on the topic.’” Finally, Nikoli¢
argues that the Trial Chamber erred in finding that the core of the evidence of M. Nikoli¢ and that

of PW-168 was substantially similar, having failed to consider numerous glaring inconsistencies.”

183. The Prosecution responds that the Trial Chamber adopted a cautious and reasonable
approach to M. Nikoli¢’s evidence, that Nikoli¢ repeats arguments made at trial without
demonstrating any error by the Trial Chamber, and that he fails to show how the Trial Chamber’s
alleged error has any effect on his convictions or amounts to a miscarriage of justice.”®’ Regarding
the plea agreement, the Prosecution submits that M. Nikoli¢ did not receive immunity from
prosecution, was subject to sanctions for false testimony, and had not yet been sentenced when he
first described his self-incriminating conversation with Nikoli¢ on 13 July 1995.°% The Prosecution
argues that the alleged inconsistencies or contradictions in the evidence have no effect on M.
Nikoli¢’s credibility as assessed by the Trial Chamber because they are minor, non-existent, or

come from a witness whom the Trial Chamber reasonably found lacked credibility.””

184.  Upon reviewing the evidence, the Trial Chamber found that M. Nikoli¢’s evidence was, in
some parts, as incriminatory of himself as it was of others, which added to the credibility of those
parts of his evidence.”'® The fact that self-incrimination is inherent in the Tribunal’s plea agreement
procedure does not show any error in this finding. Nikoli¢’s submissions concerning M. Nikoli¢’s
lies and the Prosecution’s and previous trial chambers’ negative assessments of his credibility do
not suffice to show that the Trial Chamber committed a discernible error in its assessment of M.
Nikoli¢’s credibility. In particular, the Appeals Chamber observes that the Trial Chamber was not
bound by the views of the Prosecution or of other trial chambers.”"" It would not be an error per se

for the Trial Chamber to accept and rely on any evidence of M. Nikolic¢ that deviated from other

305 Nikoli¢’s Appeal Brief, paras 344-345; Nikoli¢’s Reply Brief, paras 152-153. Nikoli¢ specifically contends

that the Trial Chamber failed to properly consider relevant evidence by Witnesses Janji¢, Jeremic, Kosti¢, and

Sreten MiloSevi¢ as well as the Duty Officer’s Notebook (Ex. P00377) and that the Trial Chamber also failed to

consider M. Nikoli¢’s testimonial contradictions. Nikoli¢’s Appeal Brief, paras 345-348; Nikoli¢’s Reply Brief,
aras 154-155.

06 Nikoli¢’s Appeal Brief, paras 349-352; Nikoli¢’s Reply Brief, paras 156-158. See also Nikoli¢’s Reply Brief,
ara. 150.

07 Prosecution’s Response Brief (Nikolic), paras 290-295, 299-304, 309-310, 313, 315-317. See also Appeal

Hearing, AT. 330-331 (4 Dec 2013).

508 Prosecution’s Response Brief (Nikolic), paras 296-298.

Prosecution’s Response Brief (Nikolic), paras 304-316.

Trial Judgement, paras 52, 1269.

See, e.g., Bizimungu Appeal Judgement, para. 210; Dordevic Appeal Judgement, paras 257, 701; Krnojelac

Appeal Judgement, para. 12. See also infra, para. 1677.
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evidence adduced at trial.’'* In these circumstances, the Appeals Chamber considers that it was not

unreasonable for the Trial Chamber to rely on M. Nikoli¢’s testimony.’"?

185. Concerning Nikoli¢’s arguments on the plausibility and clarity of M. Nikoli¢’s testimony
regarding his visiting Nikoli¢ at the Kitovnice IKM on 13 July 1995, the Appeals Chamber
considers that Nikoli¢ overstates the relevance of the references to the trial record he provides. The
Appeals Chamber also recalls that it is within a trial chamber’s discretion to evaluate and rely on
evidence containing inconsistencies.”* Accordingly, Nikoli¢ has failed to demonstrate an error in
the Trial Chamber’s nuanced assessment of M. Nikoli¢’s overall credibility. Regarding the alleged
inconsistencies between the testimony of M. Nikoli¢ and that of PW-168, the Appeals Chamber
considers that Nikoli¢’s selective reliance on parts of the evidence and questionable interpretations
thereof fail to show that the Trial Chamber erred in finding that the core of the evidence of M.

Nikoli¢ and PW-168 was substantially similar.’"?

186. Considering the above, the Appeals Chamber finds that Nikoli¢ has failed to show that the
Trial Chamber committed any error with regard to M. Nikoli¢’s overall credibility. The Appeals

Chamber therefore dismisses Nikoli¢’s ground of appeal 20 in relevant part.
4. Conclusion

187. In light of the foregoing, the Appeals Chamber finds that none of the appellants succeeded
in challenging the Trial Chamber’s findings regarding M. Nikoli¢’s overall credibility.

E. Miroslav Deronjié, PW-161, PW-162/Srbislav Davidovi¢, Ljubisav Simié, Zlatan

Celanovié, Bozo Moméilovié, and Ljubomir Borovéanin (Beara’s Ground 5 in part and

Ground 6 in part)

188. Beara argues that the Trial Chamber erred in law and abused its discretion by giving any
weight to the purportedly biased and prejudiced testimonies of Witnesses PW-161,
PW-162/Davidovi¢, Ljubisav Simi¢, Bozo Momcilovi¢, Zlatan Celanovig, Deronji¢, M. Nikolic,
and Borov&anin.”'® He further claims that the Trial Chamber ignored the close relationship between
these witnesses and failed to give any weight to, or draw inference from, evidence of the meetings
between them and their motives to manipulate the truth.”'” Beara further contends that the

testimonies of PW-161, PW-162/Davidovié, L. Simi¢, Celanovi¢, and Deronji¢ were co-ordinated

512
513
514
515

See supra, para. 136.

See Setako Appeal Judgement, paras 144-145, affirming Setako Trial Judgement, para. 367.

See supra, paras 136-137. See also Trial Judgement, paras 48-53, 1269.

Trial Judgement, para. 1354.

316 Beara’s Appeal Brief, intro before para. 37, paras 54, 58; Appeal Hearing, AT. 251-256 (3 Dec 2013).
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and constructed in order to shift culpability to him.”'® He also contends that the Trial Chamber
wrongly shifted the burden to establish such collusion onto him.”"* Consequently, Beara maintains
that the Trial Chamber’s reliance on their testimonies constitutes errors resulting in a miscarriage of

justice.5 20

189. The Prosecution responds that Beara fails to show any collusion among the witnesses or
error in the Trial Chamber’s analysis.”*' It also submits that the Trial Chamber did not shift the

burden of proof, but merely found that the evidence did not support his allegations.5 22

190. The Appeals Chamber has already dismissed Beara’s challenge to the overall credibility of
M. Nikoli¢.”* The Appeals Chamber notes that the Trial Chamber considered at length Beara’s
challenges to the evidence of Deronjic, PW-161, PW-162/Davidovié, L. Simié¢, and Celanovi¢ and
concluded that the evidence did not suggest that they collaborated to fabricate evidence against
Beara.’” Beara’s attack on the credibility of Mom¢ilovié, L. Simi¢, Celanovi¢, and Borov&anin is
dismissed as being unsubstantiated.’” As for Deronji¢, PW-161, and PW-162/Davidovi¢, the
Appeals Chamber has carefully considered the parts of the trial record to which Beara refers in his
arguments and finds that Beara has failed to demonstrate that the Trial Chamber erred. In support
of his argument that the Trial Chamber improperly shifted the burden of proof, Beara merely points
to the Trial Chamber’s analysis of whether the evidence supported his alrguments.526 The Trial
Chamber found “no evidence which would suggest that these witnesses collaborated to construct
their evidence to cast blame on Beara and thus no reasonable doubt as to the reliability of their
evidence arises on that basis”.”*’ Thus, the Appeals Chamber finds that Beara has failed to

demonstrate a shifting of the burden of proof in the Trial Chamber’s analysis.

7 Beara’s Appeal Brief, paras 55-56. See also Beara’s Appeal Brief, para. 118 (under Beara’s ground of

appeal 7).
3 E; Beara’s Appeal Brief, paras 73-74; Beara’s Reply Brief, para. 28. See also Beara’s Appeal Brief, paras 119-
120 (under Beara’s ground of appeal 7). In addition, Beara argues that L. Simi¢’s testimony placing him in the offices
of the President of the Bratunac SDS (“Bratunac SDS Offices”) on 13 July 1995 was contradicted by Deronji¢’s
testimony suggesting that L. Simi¢ was asleep. Appeal Hearing, AT. 195 (3 Dec 2013), referring to Trial Judgement,

fn. 4118.
519

" Beara’s Appeal Brief, para. 73; Beara’s Reply Brief, para. 35.
5

Beara’s Appeal Brief, intro before para. 59, para. 75. See also Beara’s Appeal Brief, para. 58.

> Prosecution’s Response Brief (Beara), paras 67-70, 89; Appeal Hearing, AT. 223-224 (3 Dec 2013). See also
Prosecution’s Response Brief (Beara), paras 114, 116, responding to Beara’s ground of appeal 7.

522 Prosecution’s Response Brief (Beara), para. 89.

523 See supra, para. 181.

> Trial Judgement, paras 1208-1216.

% In Beara’s written submissions, the attack on their credibility was not supported by any references to the trial
record. Regarding L. Simic, Beara referred during the appeal hearing to Trial Judgement, fn. 4118, but did not provide
any support for his contention that Deronjic¢’s testimony suggested that L. Simi¢ was asleep. See Appeal Hearing, AT.
195 (3 Dec 2013). With regard to Borov¢anin, Beara referred during the appeal hearing to Ex. P00886, “Document
from the Zvornik CJB to the RS MUP, type-signed Vasi¢, 13 July 1995”, but failed to explain how this exhibit shows
that Borovcanin colluded with others. See Appeal Hearing, AT. 251-252 (3 Dec 2013).

526 Beara’s Appeal Brief, para. 73, referring to Trial Judgement, para. 1210.

27 Trial Judgement, para. 1210.
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191. The Appeals Chamber therefore dismisses Beara’s challenges to the overall credibility of

Deronjié, PW-161, PW-162/Davidovié, Moméilovié, L. Simi¢, Celanovi¢, and Borov&anin.
F. PW-101

192. Popovi¢ and Nikoli¢ submit that the Trial Chamber erred in its assessment of the overall

credibility of Prosecution Witness PW-101.

1. Popovié’s appeal

193. Popovic argues that the Trial Chamber made erroneous findings regarding the evidence of
PW-101.*® Popovi¢ further argues that PW-101 provided false testimony, which was logically
inconsistent and contradicted by other witnesses, with the goal of securing relocation and other
benefits for himself and his family.”® The Prosecution responds that the Trial Chamber reasonably
found that it could rely on PW-101’s evidence and that Popovi¢’s speculative challenges to his

. . . . 530
evidence should be summarily dismissed.

194. The Appeals Chamber notes that although Popovi¢ purports to challenge PW-101’s
evidence by showing that it is logically inconsistent and contradicted by other evidence, his appeal
brief does not contain any references to PW-101"s evidence.”' Popovi¢ has consequently failed to
demonstrate any contradictions or logical inconsistencies and has failed to show that the Trial
Chamber erred. The Appeals Chamber therefore dismisses Popovi€¢’s challenge to the evidence of

PW-101.

2. Nikoli¢’s appeal (Ground 19)

(a) Arguments of the Parties

195.  Nikoli¢ submits that the Trial Chamber’s assessment of PW-101"s credibility was wholly
erroneous.”> Nikoli¢ argues that the contradictions in the evidence, both within PW-101"s evidence
and between his and other evidence (notably that of Defence Witness 3DPW-10), strike at the heart
of PW-101’s credibility and establish that on 14 July 1995 the witness: (1) arrived too late at the

28 Popovi¢’s Appeal Brief, para. 299, referring to Trial Judgement, para. 1111.

52 Popovic’s Appeal Brief, paras 300-304; Appeal Hearing, AT. 78-79, 155 (2 Dec 2013). See also Popovié’s
Reply Brief, paras 71, 75-81.

330 Prosecution’s Response Brief (Popovic), paras 173-190; Appeal Hearing, AT. 112 (2 Dec 2013).

The Appeals Chamber recalls in this regard that an appeal brief shall contain “the arguments in support of each
ground of appeal, including [...] factual arguments and, if applicable, arguments in support of any objections as to
whether a fact has been sufficiently proven or not, with precise reference to any relevant exhibit, transcript page,
decision or paragraph number in the judgement”. Practice Direction on Formal Requirements, para. 4(b)(ii). In his reply
brief, Popovi¢ included a reference to the evidence of PW-101 in support of only one of his many factual arguments.
See Popovié’s Reply Brief, para. 77.

532 Nikoli¢’s Appeal Brief, paras 316, 337-338; Nikoli¢’s Reply Brief, para. 126.

531
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Orahovac School to witness the loading of prisoners on trucks or the shooting of prisoners who
tried to escape; (2) never went to the Orahovac execution site to deliver food; and (3) did not drive a
wounded Muslim boy alone in his van from the execution site directly to the Zvornik hospital.533
Nikoli¢ adds that the Trial Chamber had a duty to provide a reasoned opinion on 3DPW-10’s
credibility, considering the crucial nature of his evidence.”** Nikoli¢ further argues that PW-101
had motivation to lie and falsely implicate him — in order to obtain relocation — and that the Trial
Chamber erred by failing to explain why it accepted his evidence despite that motivation.” Finally,
Nikoli¢ argues that the Trial Chamber erred in its finding regarding the consistency of PW-101"s
testimony and his steadfastness in cross-examination since PW-101 was inconsistent and evasive
and repudiated key parts of his testimony.5 3 For these reasons, Nikoli¢ submits that no reasonable
trial chamber could have accepted PW-101’s uncorroborated testimony that he saw Nikoli¢ at the
site of the Orahovac killings on 14 July 1995.*” Nikoli¢ submits that since the Trial Chamber
attached significant weight to his presence there, rectifying the error calls for a significant reduction

of his criminal liability and sentence.’®

196. The Prosecution responds that Nikoli¢ fails to show any error in the Trial Chamber’s
reasonable approach to PW-101’s evidence.™ The Prosecution concedes some inconsistencies or
contradictions in PW-101’s evidence, but argues that it was within the Trial Chamber’s discretion to
accept his evidence.”*® The Prosecution further argues that the Trial Chamber explicitly considered
the only substantive contradiction between the evidence of PW-101 and that of 3DPW-10, and
reasonably preferred the evidence of the former.”*' The Prosecution rejects Nikoli¢’s arguments
regarding PW-101’s responses in cross-examination as mere overstatements and
misrepresentations.”** Finally, the Prosecution argues that PW-101’s legitimate desire for protective

measures does not give him a motivation to lie or implicate Nikoli¢.**

3 Nikoli¢’s Appeal Brief, paras 317-329, 338; Nikoli¢’s Reply Brief, paras 125-126, 128-142, 145-146; Appeal
Hearing, AT. 310-313 (4 Dec 2013). See also Nikoli¢’s Reply Brief, para. 147; Appeal Hearing, AT. 341 (4 Dec 2013).

534 Nikoli¢’s Reply Brief, para. 127. See also Nikoli¢’s Appeal Brief, para. 321. Nikoli¢ contends that if the Trial
Chamber had carried out this duty, it would have found 3DPW-10 to be a fully credible witness. Nikoli¢’s Reply Brief,
para. 127.

>3 Nikoli¢’s Appeal Brief, paras 330-331, 338; Nikoli¢’s Reply Brief, para. 142; Appeal Hearing, AT. 340-341
(Private session) (4 Dec 2013).

236 Nikoli¢’s Appeal Brief, paras 332-338; Nikoli¢’s Reply Brief, paras 143-144.

537 Nikoli¢’s Appeal Brief, paras 316, 318, 320, 326, 338; Nikoli¢’s Reply Brief, para. 147.

538 Nikoli¢’s Appeal Brief, para. 339; Nikoli¢’s Reply Brief, para. 148.

339 Prosecution’s Response Brief (Nikoli¢), paras 267-275, 281, 286, 288-289; Appeal Hearing, AT. 329
(4 Dec 2013).

340 Prosecution’s Response Brief (Nikolic), paras 276, 278-280, 288.

Prosecution’s Response Brief (Nikolic), para. 277.

Prosecution’s Response Brief (Nikolic), paras 281-286.

Prosecution’s Response Brief (Nikolic), para. 287.
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(b) Analysis

197. With regard to the alleged inconsistencies and contradictions in the evidence, the Appeals
Chamber observes that several of Nikoli¢’s arguments rely on unsupported inferences. For instance,
PW-101 may have been present despite some witnesses’ testimony that they did not see him or his
van at the site of the Orahovac killings™** or that they noticed heavy machinery at the execution site
that he did not see.”*> Similarly, PW-101 may have delivered food to the Orahovac School despite
certain witnesses in the vicinity testifying that they had not received food.”*® Other arguments
advanced by Nikoli¢ misrepresent the evidence. For instance, Nikoli¢ asserts that Tanacko Tanié
saw two bodies before PW-101 claimed they were shot, but relies on evidence that appears to

37 Nikoli¢ also asserts that Defence Witness Sreten Milo3evid,

concern two different events.
Assistant Commander for Logistics in the Zvornik Brigade, denied having arranged for the delivery
of food, whereas he actually testified that he did not remember doing 0.7 Similarly, Nikoli¢
claims that PW-101 testified that he drove straight from the execution site to the hospital, yet refers
to a part of his testimony in which PW-101 clearly states that he drove to the school.”* Finally, the
question of whether PW-101’s sister-in-law was threatened by a nurse for taking care of a wounded
Muslim boy has little if any impact on PW-101’s credibility as none of the cited witnesses had first-
hand knowledge of the supposed event.””® Moreover, it is within a trial chamber’s discretion to
evaluate minor contradictions and inconsistencies.” For the foregoing reasons, the Appeals

Chamber finds that Nikoli¢ has failed to establish most of the alleged inconsistencies and

contradictions.

198. The Appeals Chamber considers that the notable inconsistencies and contradictions with
regard to PW-101’s testimony concern, first, who brought the wounded Muslim boy from the
execution site to the Orahovac School — PW-101 or 3DPW-10 — and, second, whether PW-101
drove the boy from the Orahovac School to the Zvornik hospital with other persons present in the
car. The Trial Chamber considered the differing accounts of the boy’s journey from the execution
site to the hospital and ultimately decided to accept the evidence of PW-101.% The Appeals

Chamber notes that more than one witness claimed to have been in the van when PW-101 drove the

o See Nikoli¢’s Appeal Brief, paras 319, 322.

4 See Nikoli¢’s Appeal Brief, para. 328.

346 See Nikoli¢’s Appeal Brief, para. 329, referring to Cvijetin Ristanovi¢, T. 13622-13623 (10 July 2007),
Dragoje Ivanovié, T. 14565 (30 Aug 2007), Stanoje Bircakovi¢, T. 10771 (1 May 2007).

7 Nikoli¢’s Appeal Brief, para. 327, referring to PW-101, T. 7677-7678 (23 Feb 2007), Tanacko Tanic,
T. 10334, 10336, 10384 (23 Apr 2007).

248 Nikoli¢’s Appeal Brief, para. 329, referring to Sreten MiloSevic, T. 33985-33987 (15 July 2009).

349 Nikoli¢’s Appeal Brief, paras 319, 323, referring to, inter alia, PW-101, T. 7583 (22 Feb 2007).

3% See Nikoli¢’s Appeal Brief, para. 324, referring to PW-101, T. 7593 (22 Feb 2007), Jugoslav Gavrié, T. 9121
(21 Mar 2007), Vela Jovi¢, T. 25720 (15 Sept 2008). See aléikoli¢’s Reply Brief, para. 145, referring to PW-101,
T. 7647-7651 (23 Feb 2007).

31 See supra, para. 137.
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boy from the school to the hospital, while PW-101 is the sole witness testifying that they were
alone. However, the Appeals Chamber finds that Nikoli¢’s speculative argument concerning
PW-101’s general motivation to lie (for the purpose of securing relocation) fails to explain why
PW-101 would have lied about these particular things.553 Similarly, Nikoli¢ has not explained why
PW-101’s purported motivation to lie would lead him to specifically implicate Nikoli¢. The
Appeals Chamber notes in this regard that PW-101"s evidence of seeing Nikoli¢ at the site of the
Orahovac killings is supported by other evidence.”™ The Appeals Chamber further notes the
testimony of PW-101 that some persons tried to convince him to say that they were in the van with

him and the boy.””

In light of the foregoing, the Appeals Chamber finds that a reasonable trier of
fact could have relied on PW-101’s evidence notwithstanding the differing accounts of other

witnesses.

199.  As for PW-101’s behaviour in cross-examination, the references to his testimony provided
by Nikoli¢ do not support his argument that PW-101 was inconsistent and evasive, and repudiated
key parts of his testimony. When asked why he had not provided — prior to December 2006 —
information about Nikoli¢’s acts at the Orahovac School, PW-101 answered “[p]erhaps I should
have told this at the time, but we didn’t go into details and this may have been the reason”.>*®
PW-101 did correct his previous evidence on his interaction with the chief of logistics,
acknowledging that it may have been the deputy chief,”” but that does not render his testimony
unreliable.”® Finally, when faced with a rendition of events about the boy that differed from his

559
d,

own story, PW-101 speculated that there might have been more than one chil which does not

constitute a retraction of his evidence.

200. As for Nikoli¢’s submission that the Trial Chamber should have provided a reasoned
opinion as to 3DPW-10’s credibility, the Appeals Chamber notes that Nikoli¢ refers to a challenge
to 3DPW-10’s credibility that the Prosecution made at trial.>®® An assessment of 3DPW-10’s
credibility is implicit in the Trial Chamber’s discussion of the contradictions between his evidence

and that of PW-101, and its ultimate acceptance of the evidence of PW-101.%" The Appeals

332 Trial Judgement, fn. 1772.

%3 See Haradinaj et al. Appeal Judgement, paras 244-248.

4 See Trial Judgement, para. 1362.

555 PW-101, T. 7663-7665, 7668-7670 (23 Feb 2007).

536 PW-101, T. 7689-7690 (23 Feb 2007).

337 PW-101, T. 7626-7628 (22 Feb 2007).

538 See supra, para. 137.

339 PW-101, T. 7697-7698 (23 Feb 2007).

360 Nikoli¢’s Appeal Brief, fn. 821, referring to Prosecution’s Final Brief, paras 2728-2729.
s61 Trial Judgement, fn. 1772.
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Chamber considers that it was not necessary for the Trial Chamber to explicitly and separately

assess the credibility of 3DPW-10.’ 62

201.  Accordingly, the Appeals Chamber finds that, based upon the references to the trial record
provided by the Parties, a reasonable trial chamber could have relied on the evidence of PW-101 to
establish Nikoli¢’s presence at the Orahovac killing site on 14 July 1995.% Nikoli¢ has further
failed to show that the Trial Chamber’s assessment of PW-101’s credibility was wholly erroneous.

The Appeals Chamber therefore dismisses Nikoli¢’s ground of appeal 19 in its entirety.

G. PW-143 (Nikoli¢’s Grounds 22 and 25)

202. Nikoli¢ submits that the Trial Chamber committed a mixed error of fact and law by making
two unreasonable factual findings that were based on a wholly erroneous assessment of Prosecution
Witness PW-143’s credibility. % Nikoli¢ challenges the findings that he was present at the Grbavci
School in Orahovac in the night of 13 July 1995,°% and that he left the Grbavci School in the
afternoon of 14 July 1995, driving in the direction of trucks transporting prisoners to an execution
field.® Nikoli¢ argues that the Trial Chamber either failed to consider or to accord sufficient
weight to contradictory evidence emanating from Prosecution Witnesses Stanoje Bircakovic,
Milorad Biréakovi¢, and Dragoje Ivanovic.”®” Nikoli¢ further argues that PW-143’s responses in
court show his uncertainty about the events that the Trial Chamber found had occurred.”® In
addition, Nikoli¢ submits that there was no corroboration for PW-143’s evidence on these topics.5 69
Finally, Nikoli¢ argues that the Trial Chamber impermissibly allowed the Prosecution to re-
examine PW-143 on matters that had been raised in examination-in-chief and ask the witness
whether he was still certain about his testimony-in—chief.5 7% Nikoli¢ concludes that since the Trial
Chamber attached significant weight to the impugned findings in assessing his responsibility and

determining his sentence, the Trial Chamber’s error occasioned a miscarriage of justice, invalidates

the Trial Judgement, and warrants a significant reduction of his liability and sentence.”’!

362 See supra, para. 133.

263 Trial Judgement, paras 486, 1111, 1362, 1364, 1390, 1409.

264 Nikoli¢’s Appeal Brief, paras 363, 371, 392, 398; Nikoli¢’s Reply Brief, para. 179. See also Appeal Hearing,
AT. 337-338 (4 Dec 2013).

365 Nikoli¢’s Appeal Brief, para. 363, referring to Trial Judgement, paras 471, 1350. See also Appeal Hearing, AT.
342-343 (4 Dec 2013).

366 Nikoli¢’s Appeal Brief, para. 392, referring to Trial Judgement, para. 1362.

%7 Nikoli¢’s Appeal Brief, paras 364-366, 393-394; Nikoli¢’s Reply Brief, paras 163, 177; Appeal Hearing, AT.
342 (4 Dec 2013).

%6 Nikoli¢’s Appeal Brief, paras 367-369, 395-397; Nikoli¢’s Reply Brief, paras 162, 178. See also Appeal
Hearing, AT. 341, 343 (4 Dec 2013).

269 Nikoli¢’s Appeal Brief, paras 366, 371, 398; Nikoli¢’s Reply Brief, para. 163.

570 Nikoli¢’s Appeal Brief, paras 363, 369-370, 392, 397; Nikoli¢’s Reply Brief, paras 164, 180; Appeal Hearing,
AT. 341-342 (4 Dec 2013).

i Nikoli¢’s Appeal Brief, paras 372, 398; Nikoli¢’s Reply Brief, para. 181.
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203. The Prosecution responds that Nikoli¢ fails to demonstrate that the Trial Chamber erred in
its assessment of the credibility of PW-143, a clear, careful, and consistent witness whose evidence
was corroborated on many of its main points.5 2 According to the Prosecution, the Trial Chamber
explicitly considered Nikoli¢’s arguments concerning the evidence of S. Biréakovié, M. Bir¢akovi¢,
and D. Ivanovi¢, whose individual perspectives and recollections do not constitute contradictory
evidence per se.”” Finally, with regard to the allegedly improper re-examination, it argues that the

Trial Chamber acted within its discretion.>”*

204. The Appeals Chamber recalls that it will decline, as a general rule, to discuss those alleged
errors which have no impact on the conviction or sentence.’”> Nikoli€ relies on specific parts of the
Trial Judgement in support of his argument that the Trial Chamber attached significant weight to
the impugned findings. However, the references he provides regarding the night of 13 July 1995
either do not refer to PW-143’s evidence’® or merely make implicit reference to it among a
multitude of other more significant findings.””” As for the afternoon of 14 July 1995, his references
do not rely on the impugned finding or not to any significant extent.’”® The Appeals Chamber notes
that PW-143’s evidence on Nikoli¢ leaving in the direction of the execution field is much less
significant in this regard than PW-101"s evidence that Nikoli¢ was present at the execution field
and gave directions there.”” Nikoli¢ has failed to establish that a reversal of the impugned findings

would have an impact on his conviction or sentence.

205. As for Nikoli¢’s argument regarding impermissible re-examination, the Appeals Chamber
notes that a trial chamber has discretion to determine the modalities of re-examination,”®” and that
the Appeals Chamber must ascertain whether the trial chamber properly exercised its discretion
and, if not, whether the accused’s defence was substantially affected.”®! Nikoli¢ shows that PW-143
was examined, cross-examined, and re-examined on the same topic.5 82 However, the re-examination
elicited explanations and qualifications to answers given by the witness in cross-examination.”
The Appeals Chamber considers that Nikoli¢ has failed to show that the Trial Chamber abused its

discretion.

572
573
574
575

Prosecution’s Response Brief (Nikolic), paras 335-338, 342.

Prosecution’s Response Brief (Nikolic), paras 339-340.

Prosecution’s Response Brief (Nikoli€), para. 341.

Karemera and Ngirumpatse Appeal Judgement, para. 737; Kanyarukiga Appeal Judgement, paras 62, 172;
Krajisnik Appeal Judgement, para. 20.

576 Nikoli¢’s Appeal Brief, fn. 1009, referring to, inter alia, Trial Judgement, paras 1364, 1409.
Nikoli¢’s Appeal Brief, fn. 1009, referring to, inter alia, Trial Judgement, para. 1390.

578 Nikoli¢’s Appeal Brief, fn. 1088, referring to Trial Judgement, paras 1364, 1390, 1409.

37 See Trial Judgement, para. 1362.

380 Nahimana et al. Appeal Judgement, para. 182. See also Rule 90(F) of the Rules.

381 Nahimana et al. Appeal Judgement, para. 182.

571
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206. The Appeals Chamber dismisses Nikoli¢’s grounds of appeal 22 and 25 in their entirety.

H. Srecko Aéimovié

207. Popovi¢ and Nikoli¢ submit that the Trial Chamber erred in its assessment of the overall

credibility of Witness A¢imovi€.

1. Popovié’s appeal

208. Popovi¢ presents a series of challenges to the credibility of Acimovié’s evidence and
alleges that he lied about a number of issues.”® The Prosecution responds that Popovi¢ fails to
show any error in the Trial Chamber’s careful and nuanced assessment of A¢imovié’s credibility.585
To the extent that Popovi¢ intended to challenge the overall credibility of Ac¢imovié, the Appeals

Chamber finds that Popovi€ has failed to articulate an error and dismisses his arguments.

2. Nikoli¢’s appeal (Ground 18 in part)

(a) Arguments of the Parties

209. Nikoli¢ submits that the Trial Chamber’s assessment of A¢imovié’s credibility was wholly
erroneous, occasioning a miscarriage of justice.586 Nikoli¢ argues that the Trial Chamber failed to
take into account A¢imovic’s inconsistent evidence and attempts to minimise his responsibility with
regard to his evidence on the telegrams/orders and his conversations with Nikoli¢.®" Nikoli¢
further argues that other evidence reveals that the extent of A¢imovic’s lies and his involvement in
the crimes were much greater than what the Trial Chamber found.”® In particular, Nikoli¢ contends
that there were no coded telegrams, that A¢imovié’s alleged conversations with Nikoli¢ never took
place, and that Acdimovi¢ never attempted to contact his superiors regarding the content of the
supposed first telegram.5 % He further submits that the Trial Chamber overlooked contradictions and
discrepancies in successive statements made by Acimovic as well as his nebulous responses during

cross-examination.” Finally, Nikoli¢ argues that A¢imovi¢ held a grudge against him.”' The

382 Regarding Nikoli¢’s presence at Grbavci School in the night of 13 July 1995, see PW-143, T. 6532-6536,
6601-6602, 6608, 6611-6612 (30 Jan 2007). Regarding Nikoli¢’s presence in the car that left Grbavci School on
14 July 1995, see PW-143, T. 6540, 6603, 6606-6607, 6612-6614 (30 Jan 2007).

o PW-143, T. 6611-6614 (30 Jan 2007).

See Popovic¢’s Appeal Brief, paras 309-335.

38 Prosecution’s Response Brief (Popovic), paras 204-206; Appeal Hearing, AT. 112 (2 Dec 2013).

386 Nikoli¢’s Appeal Brief, paras 273, 314; Nikoli¢’s Reply Brief, paras 110-111.

87 Nikoli¢’s Appeal Brief, paras 274-276, 279, 283; Nikoli¢’s Reply Brief, para. 112; Appeal Hearing, AT. 308-
309 (4 Dec 2013).

o8 Nikoli¢’s Appeal Brief, paras 277-278; Nikoli¢’s Reply Brief, paras 112-113.

589 Nikoli¢’s Appeal Brief, paras 275, 278-280; Nikoli¢’s Reply Brief, paras 112-113, 115.

3% Nikoli¢’s Appeal Brief, paras 281-283; Nikoli¢’s Reply Brief, para. 115. Nikoli¢ contends that the Trial
Chamber’s recognition of Acimovi¢’s lack of credibility should have led it to exhaustively consider all credibility
criteria. Nikoli¢’s Reply Brief, paras 111, 115.

584
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Prosecution responds that Nikoli¢ fails to demonstrate an error in the Trial Chamber’s careful and

reasonable assessment of A¢imovié’s overall credibility.5 92

(b) Analysis

210. The Trial Chamber accepted Acdimovi¢’s evidence that in the early morning on
15 July 1995, he received a telegram from the Standard Barracks requesting that a platoon of
soldiers be dispatched to execute prisoners at the Ro¢evi¢ School and that Nikoli¢ then phoned him
to stress that the order had to be carried out.”” The Trial Chamber found that prisoners at the
Rocevi¢ School were subsequently transported to Kozluk, where they were executed.”®® The
Appeals Chamber notes that the Trial Chamber took into account doubts about Acimovic’s
credibility stemming from his involvement in the events at Rocevi¢, and adopted a nuanced

assessment of his overall c1redibility.5 9

211. In support of his argument, Nikoli¢ refers to evidence of A¢imovic¢’s involvement in the
crimes,”*® and progressive revelation of new information over the course of giving statements and
testimony on various occasions.””’ The Trial Chamber took these matters into account, as reflected
in its observations that “Acimovi¢ sought to downplay his own involvement” and “was not always
truthful [...] nor fully forthcoming”.598 The Appeals Chamber finds that Nikoli¢ has failed to show
any error in this regard. In particular, the Appeals Chamber is not convinced, considering the
sensitivity of the matter, that Acimovié’s attempts to reach his superiors at the Zvornik Brigade
regarding the telegram would necessarily have been recorded in the Duty Officer’s Notebook, or
that A¢imovi¢ would necessarily have been put in touch with his superiors present at the Standard
Barracks. The Appeals Chamber furthermore considers that Nikoli¢ has failed to show that
Acdimovic’s testimony about receiving a coded telegram reveals any error in the Trial Chamber’s
assessment of his overall credibili‘[y.599 Finally, Nikoli¢ has failed to substantiate his claim that
Acimovic held a grudge against him, providing only a citation to his evidence that does not show

600

any such grudge.”" In light of the foregoing, Nikoli¢ has failed to show that the Trial Chamber

erred in its assessment of Ac¢imovié’s evidence.

1 Nikoli¢’s Appeal Brief, para. 282; Nikoli¢’s Reply Brief, para. 114.

92 Prosecution’s Response Brief (Nikoli€), paras 239-242, 265-266; Appeal Hearing, AT. 329 (4 Dec 2013). See
also Prosecution’s Response Brief (Nikolic), paras 243 et seq.

393 Trial Judgement, paras 508-510, 1367-1368.

94 Trial Judgement, paras 511-520, 1371.

% Trial Judgement, para. 506.

2% Nikoli¢’s Appeal Brief, fns 684-687 and references cited therein.

97 Nikoli¢’s Appeal Brief, fns 700-705 and references cited therein.

% Trial Judgement, para. 506.

%9 The Appeals Chamber will further consider Nikoli¢’s arguments concerning Acdimovic’s testimony on
receiving coded telegram(s). See infra, paras 1341-1354.

60 Nikoli¢’s Appeal Brief, para. 282, referring to Srecko Ac¢imovic, T. 13129 (22 June 2007).
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212. The Appeals Chamber therefore dismisses Nikoli¢’s ground of appeal 18 in relevant part.

I. Manojlo Milovanovié¢ (Miletié’s Ground 20)

1. Arguments of the Parties

213. Mileti¢ argues that the Trial Chamber erred by not carefully assessing the testimony of
Prosecution Witness Manojlo Milovanovi¢ despite: (1) his incentive to shift his own responsibility
to Mileti¢; (2) his credibility being disputed by both the Prosecution and the Defence; (3) his
testimony about facts that took place during his absence or about which he said he had no
knowledge; and (4) the existence of abundant evidence contradicting his testimony.601 Mileti¢
submits that this violated his right to a fair trial, invalidates the Trial Judgement, and calls for all of

. .. . 602
his convictions to be set aside.

214. The Prosecution responds that the Trial Chamber assessed Milovanovi¢’s evidence with
caution, as an accomplice witness, and that Mileti¢ fails to show otherwise.®® The Prosecution
submits that Milovanovié¢ emphasised the limits of Mileti¢’s powers and testified about matters that
he was well placed to know, and that the Parties’ reservations about Milovanovi¢’s credibility on
certain issues or the existence of contradictory evidence are insufficient to show that the Trial
Chamber erred.®™ The Prosecution further argues that Mileti€ fails to identify the precise findings

that he challenges and how they could not have been made on the totality of the evidence.®®

2. Analysis

215. Miletié¢ refers to sections of the Trial Judgement in which the Trial Chamber relied on
Milovanovic¢’s testimony for the following topics: (1) the rank, position, responsibilities, and
functions of various persons including Mileti¢; (2) the tasks and responsibilities that Mileti¢
assumed when Milovanovi¢ was away; (3) the reporting and decision-making process at the Main
Staff; and (4) the nature and drafting procedure of directives. In light of this, and considering that

¢ 606
C

Milovanovi¢ was Chief of Staff and the immediate superior of Mileti¢,”” the Appeals Chamber is

not convinced by the argument that Milovanovié testified about facts that took place during his

6ot Mileti¢’s Appeal Brief, paras 409-413; Appeal Hearing, AT. 435-438 (5 Dec 2013). See also Mileti¢’s Reply
Brief, para. 132.

602 Mileti¢’s Appeal Brief, para. 413. Alternatively, Mileti¢ requests that the Appeals Chamber call Milovanovié
to testify on appeal. Mileti¢’s Appeal Brief, para. 414. See also Mileti¢’s Reply Brief, para. 133; Appeal Hearing, AT.
436-437 (5 Dec 2013).

603 Prosecution’s Response Brief (Mileti¢), paras 307, 310; Appeal Hearing, AT. 473 (5 Dec 2013). See also
Prosecution’s Response Brief (Miletic), paras 308, 313.

604 Prosecution’s Response Brief (Mileti€), paras 307, 311-313.

605 Prosecution’s Response Brief (Mileti¢), paras 308, 314. In response to Mileti¢’s alternative argument, the
Prosecution argues that, if Mileti¢ wanted to recall Milovanovi¢, he should have made such a request at trial.
Prosecution’s Response Brief (Miletic), paras 309, 315-316.
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absence or about which he said he had no knowledge. The Prosecution’s caveat on the credibility of
Milovanovi¢ did not concern any of these topics.607 Mileti¢ points out that he challenged the
credibility of Milovanovi¢ on the topic of the duties and the position of Mileti¢ before the Trial
Chamber; however, that challenge contained no specific references to the evidence.®”® Furthermore,
Mileti¢ does not show how any specific findings of the Trial Chamber based on Milovanovic’s
evidence would have required the Trial Chamber to discuss an incentive to shift responsibility to
Mileti¢. The Appeals Chamber notes in this regard that the Trial Chamber also relied on
corroborative evidence from other sources.®” As for the evidence that allegedly contradicted
Milovanovic’s testimony, the Appeals Chamber examined that evidence and finds that Mileti¢ has
failed to demonstrate any clear, relevant contradictions.®'® For the foregoing reasons, the Appeals
Chamber finds that Mileti¢ has failed to establish an error in the Trial Chamber’s assessment of

Milovanovic’s evidence and, accordingly, dismisses his ground of appeal 20 in its entirety.611

J. Svetozar Kosori¢ (Popovié’s Appeal)

1. Arguments of the Parties

216. Popovi¢ submits that the Trial Chamber erred in finding unreliable the evidence of Defence
Witness Svetozar Kosori¢ on the content of a conversation that allegedly took place between
Kosorié, M. Nikoli¢, and himself on 12 July 1995 (12 July Conversation”), during which Kosori¢
denied that he discussed the killing operation.612 Popovi¢ argues that no reasonable trial chamber
would have found that Kosori¢ was evasive.’’> Popovi¢ also argues that Kosori¢ provided his
important testimony without any preparation and understandably could not recall all the details of
events that took place 14 years earlier,’™ and that forgetting such details has no bearing on the
truthfulness of his account.®’®> Popovi€ further argues that Kosori¢ had no need to lie because he had

been apprised of his right not to answer questions that could incriminate him.®'® Finally, Popovi¢

606 Trial Judgement, paras 105, 110, 1630.

607 Prosecution’s Final Brief, para. 55; Prosecution Closing Arguments, T. 34060 (2 Sept 2009).

608 Mileti¢ Closing Arguments, T. 34616 (10 Sept 2009).

609 See, e.g., Trial Judgement, para. 1634 & fn. 4993, para. 1635 & fns 4995-4996.

610 While some witnesses contradicted Milovanovi¢’s evidence on his own familiarity with Directive 7, the
Appeals Chamber notes that their evidence was based on opinions and inferences, and that Mileti¢ does not show that
the Trial Chamber relied on Milovanovi¢’s evidence on this matter. See Mileti¢’s Appeal Brief, para. 412 & fn. 852 and
references cited therein.

ol The Appeals Chamber dismisses the undeveloped allegations of erroneous conclusions in the paragraphs of the
Trial Judgement listed in Mileti¢’s Appeal Brief, fn. 858.

612 Popovi¢’s Appeal Brief, para. 127, referring to Trial Judgement, para. 288.

o13 Popovi¢’s Appeal Brief, paras 127, 140, 146, 152-154, 157.

614 Popovic’s Appeal Brief, paras 128-136, 140-144, 152-153, 157. See also Appeal Hearing, AT. 155-156
(2 Dec 2013).

ot Popovic¢’s Appeal Brief, para. 142. According to Popovi¢, Kosori¢ recalled important issues and categorically
denied that he was a party to the 12 July Conversation. Popovi¢ also contends that the Trial Chamber misrepresented
the evidence regarding the 12 July Conversation. Popovié’s Appeal Brief, paras 129, 137, 149, 157.

616 Popovic¢’s Appeal Brief, para. 138.
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takes issue with three examples of Kosori¢’s evasiveness provided by the Trial Chamber and
submits that the Trial Chamber misrepresented the evidence and disregarded other relevant

evidence.®’

217. The Prosecution responds that the Trial Chamber reasonably found that Kosori¢ was not

618 and that Popovi¢ repeatedly seeks to substitute his own evaluation of Kosoric’s

credible,
evidence for that of the Trial Chamber.®"® It further argues that the right against self-incrimination
does not protect against subsequent prosecution and being apprised of this right did not
automatically remove any incentive for Kosoric to lie, be evasive, or minimise his own

culpability.®*

2. Analysis

218. The Appeals Chamber notes that Popovi¢ focuses his arguments on addressing Kosori¢’s
evasiveness, particularly on the three specific examples that the Trial Chamber provided in a

footnote of the Trial Judgement.621

However, the impugned finding on the reliability of Kosori¢’s
evidence concerning the 12 July Conversation rests on a broader basis than Kosori¢’s evasiveness.
First, the Trial Chamber found that Kosori¢ was “a reluctant witness” whose “evidence was not
forthcoming”, and who was “evasive in his answers and [...] clearly downplaying his role in events
and denying any involvement on his part”.622 Second, the impugned finding took into account M.
Nikoli¢’s evidence on the same ‘[opic623 as well as other corroborating evidence.”** As such, the
Appeals Chamber considers that a reasonable trial chamber could have found that M. Nikoli¢’s

evidence was more reliable than that of Kosori¢.®” The Appeals Chamber further dismisses

Popovic’s speculative and unpersuasive argument that Kosori¢ had no need to lie.

219. Popovi€’s remaining submissions that the Trial Chamber misrepresented the evidence are
either wrong or pertain to details that have no bearing on the reasonableness of the impugned
finding. Popovic’s claim that the Trial Chamber wrongly relied on the evidence of Kosoric to find

that he joined the discussion between Popovi¢ and M. Nikoli¢®? misrepresents the Trial Chamber’s

617
618
619

Popovi¢’s Appeal Brief, paras 146-157.

Prosecution’s Response Brief (Popovic), paras 60-62.

Prosecution’s Response Brief (Popovic), paras 61, 67. See Prosecution’s Response Brief (Popovic),
paras 63-66.
20 Prosecution’s Response Brief (Popovic), para. 62.

See Popovi¢’s Appeal Brief, paras 146-157; Trial Judgement, fn. 938.

Trial Judgement, para. 288.

Trial Judgement, paras 280, 288.

Trial Judgement, para. 285. In this regard, the Appeals Chamber considers that a reasonable trial chamber
could have found that Prosecution Witness Pieter Boering, who was an eyewitness, corroborated M. Nikoli¢’s evidence
despite saying that he “believed” that Kosori¢ was present. See Trial Judgement, para. 285; Pieter Boering, T. 1976-
1977 (21 Sept 2006).

625 Trial Judgement, paras 287-288.

626 See Popovié’s Appeal Brief, para. 139.

621
622
623
624
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findings. The Trial Chamber relied on the evidence of Kosoric to establish his position and relied on

the evidence of M. Nikoli¢ to establish the participants in and the topic of the discussion.*?’

Popovic’s contention that the Trial Chamber wrongly relied on the evidence of M. Nikoli¢®®® is
correct only to the extent that the evidence cited by the Trial Chamber provides no explicit
indication that the discussion began before Kosori¢ joined it. However, this has no impact on the

reasonableness of the impugned finding.

220. The Appeals Chamber therefore dismisses Popovi¢’s argument that the Trial Chamber erred

in its assessment of the reliability of Kosori¢’s evidence on the 12 July Conversation.

K. Svetlana Gavrilovi¢ and Miroslava Ceki¢ (Beara’s Ground 7 in part)

221. Beara argues that the Trial Chamber erred in law and abused its discretion by applying
inconsistent credibility standards in evaluating the testimonies of Prosecution Witnesses PW-161
and PW-162/Davidovié, on one hand, and Defence Witnesses Svetlana Gavrilovi¢ and Miroslava
Cekic, on the other hand.®?° Beara submits that in both cases: (1) the witnesses had discussed with
each other the events pertaining to their testimonies; and (2) their testimonies contained
similarities.*** Moreover, Beara submits that the Trial Chamber unreasonably found that the
testimonies of Gavrilovi¢ and Cekic lacked credibility.**' Beara concludes that the Trial Chamber’s

error resulted in a miscarriage of justice.63 2

222.  The Prosecution responds that the Trial Chamber reasonably assessed the testimonies of
PW-161, PW-162/Davidovi¢, Gavrilovi¢, and Ceki¢.®® Specifically, it argues that the
circumstances surrounding their respective testimonies were quite different and that the Trial

Chamber applied the same standard to both pairs of witnesses.®*

223. The Trial Chamber found Beara’s challenge to the evidence of PW-161 and
PW-162/Davidovi¢ to be unfounded and noted that “both witnesses testified to distinct meetings
and different events such that there is little intersection in their evidence so as to allow for

construction or even ‘refreshment’ of memory”.635 The Appeals Chamber notes that Beara has

627
628
629
630
631
632
633
634
635

Trial Judgement, para. 280.

See Popovi¢’s Appeal Brief, para. 139.

Beara’s Appeal Brief, intro before para. 116, paras 116-118, 121; Beara’s Reply Brief, para. 48.
Beara’s Appeal Brief, paras 116, 118-121; Beara’s Reply Brief, para. 48.

Beara’s Appeal Brief, paras 116-117.

Beara’s Appeal Brief, intro before para. 116.

Prosecution’s Response Brief (Beara), paras 111-112, 115-116.

Prosecution’s Response Brief (Beara), paras 113-115.

Trial Judgement, para. 1211.
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failed to substantiate his submissions with regard to the similarities in their evidence.”*® As for
Gavrilovi¢ and Ceki¢, the Trial Chamber stated that:
their detailed and almost identical accounts of 14 July 1995 are so unusual—particularly in
comparison to their memory of other events—that they lack credibility individually and
cumulatively. In addition, the circumstance by which the information was conveyed to the

defence, in particular as to the date and the reasons for the clear recollection of it, further damages
the reliability of the evidence.®’

224. Based on the foregoing, the Appeals Chamber can see no indication that the Trial Chamber
applied inconsistent standards in its evaluation of the testimonies of Gavrilovi¢ and Ceki¢, on one
hand, and PW-161 and PW-162/Davidovié, on the other hand. Finally, Beara provides no
arguments or evidence in support of his submission that it was unreasonable for the Trial Chamber
to find that the testimonies of Gavrilovi¢ and Cekic lacked credibility.63 8 Consequently, the Appeals

Chamber dismisses Beara’s ground of appeal 7 in relevant part.

L. Vinko Pandurevié (Beara’s Ground 5 in part)

225. Beara argues that the Trial Chamber erred in law and abused its discretion when it
permitted and gave undue weight to the unreliable evidence of Pandurevic.**’ Beara argues that, as

a co-accused, Pandurevi¢ was motivated to shift responsibility to the security sector and to

649 He further submits that the Trial Chamber allowed Pandurevi¢ to testify at the end of the

641

Beara.

trial, such that he could tailor his evidence to the full trial record.

226. The Prosecution responds that Beara fails to show any error in the Trial Chamber’s cautious
approach to Pandurevi¢’s evidence and fails to identify any findings against himself that were

. . e s . 642
based to any significant degree on Pandurevic’s evidence.

227. The Trial Chamber noted that Pandurevi¢ gave extensive evidence over a period of 22 days
and was tested in cross-examination by the Prosecution and four of his co-accused, including
Beara.*”® The Trial Chamber found many parts of Pandurevié¢’s evidence credible and relied upon

it to establish facts or to raise reasonable doubt.***

636
637
638
639
640

See Beara’s Appeal Brief, para. 119.

Trial Judgement, para. 1246.

See Beara’s Appeal Brief, paras 116-117.

Beara’s Appeal Brief, intro before para. 37, paras 52-53.

Beara’s Appeal Brief, paras 52-53. Beara submits that Pandurevi¢’s evidence was used as crucial
corroboration regarding his conduct. Beara’s Reply Brief, para. 27.

o4l Beara’s Appeal Brief, para. 53.

642 Prosecution’s Response Brief (Beara), paras 65-66.

643 Trial Judgement, para. 22 & fn. 30.

644 Trial Judgement, para. 22.
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228. The Appeals Chamber observes that Beara provides only one reference to the trial record in
support of his arguments,645 which in fact indicates that the Trial Chamber treated Pandurevi¢’s
evidence with appropriate caution.**® The Appeals Chamber furthermore observes that pursuant to
Rule 85(C) of the Rules, Pandurevi¢ was entitled to appear as a witness in his own defence. This
rule contains no restrictions with regard to when, during the defence case, the accused can choose to
exercise this right. Beara does not demonstrate that the Trial Chamber erred in this regard. The
Appeals Chamber concludes that Beara has failed to show any error in the Trial Chamber’s

approach to the assessment of the evidence of his co-accused.

229. Consequently, the Appeals Chamber dismisses Beara’s challenge, as part of his ground of

appeal 5, regarding the overall credibility of Pandurevic.
M. Conclusion

230. The Appeals Chamber has dismissed all challenges regarding the overall credibility of

witnesses covered in the present chapter.

645 See Beara’s Appeal Brief, paras 52-53 and reference cited therein.

Trial Judgement, para. 23.
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VI. EVIDENCE REGARDING THE NUMBER OF DECEASED

A. Introduction

231.  The Trial Chamber reached its conclusions on the number of persons executed following the
fall of Srebrenica by conducting two types of calculations. First, the Trial Chamber determined the
number of persons executed at each specific execution site based on the evidence relevant to each
site Second, the Trial Chamber calculated the total number of persons executed based on
forensic and demographic evidence.®*® The Trial Chamber relied on both types of calculations when
it considered whether the legal requirements were met for: (1) murder as a crime against humanity
and as a violation of the laws or customs of war; (2) extermination as a crime against humanity; and

3) genocide.649

232.  Whereas Popovi¢ impugns the Trial Chamber’s findings based on both methods of
calculation, Beara and Nikoli¢ appeal only the findings arising from calculations based on forensic
and demographic evidence. The Appeals Chamber will address the challenges to the findings based

on both methods of calculation in turn.

B. Number of Deceased at Specific Execution Sites (Popovi¢’s appeal)

1. Introduction

233.  Popovi¢ challenges the Trial Chamber’s findings on the number of persons killed at several
specific execution sites.®° Although Popovi¢ includes in the same section of his appeal brief
arguments regarding Nova Kasaba, the Sandi¢i Meadow, and the Drina River bank near the Kozluk
grave, these arguments in fact relate to the Trial Chamber’s findings pertaining to the total number
of persons executed based on forensic and demographic evidence.”' The Appeals Chamber

accordingly will discuss them in the next section.

2. DutchBat compound killings

234.  Popovi¢ submits that the Trial Chamber erred by finding that the nine bodies exhumed from
the Rabin field were the bodies of individuals that were allegedly killed on 13 July 1995 near a

647 Trial Judgement, paras 351-361, 408-463, 475-550, 565-589, 597-599.

648 Trial Judgement, paras 607-664.

649 Trial Judgement, paras 790, 793-796, 802-806, 834, 837, 841, 856-859 and references cited therein.

650 Popovi¢’s Appeal Brief, paras 412-414, 421-425, 430-435, 437-440, 443-449, 452-454; Popovi¢’s Reply Brief,
paras 125-127, 129-130, 133-134. The Appeals Chamber has addressed the Kravica Supermarket killings in the chapter
on admission of evidence where Popovi¢’s arguments in this regard were dismissed. See supra, paras 99 et seq.
Popovic¢’s arguments regarding the identity of six alleged victims of the Trnovo killings are moot as a result of the
Appeals Chamber’s finding that a reasonable trier of fact could not have concluded that the members of the JCE to
Murder were responsible for the Trnovo killings. See infra, para. 1069.
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stream, 500 metres from the DutchBat compound in Poto¢ari.®* According to Popovi¢, the Trial
Chamber relied on aerial images that were inconclusive with regard to the content and location of
what they depicted.65 3 The Prosecution responds that Popovi¢’s arguments should be summarily

dismissed.®*

235. The Appeals Chamber notes that Popovi¢ misrepresents the Trial Chamber’s finding. The
Trial Chamber found that nine Bosnian Muslim men were killed by the BSF in a field near a stream,
about 500 metres from the DutchBat compound on 13 July 1995.°% In doing so, the Trial Chamber
relied on extensive evidence such as DutchBat officers’ testimony, exhumation sketches,
exhumation/autopsy reports, Defence expert Witness DuSan Dunjic¢’s testimony and report, and the
Janc Report.656 In neglecting to address this evidence, Popovi¢ has failed to show an error in the
Trial Chamber’s finding regarding the nine individuals. The Appeals Chamber therefore dismisses

his argument in this regard.

3. Kravica Warehouse killings

236. Popovi¢ submits that the Trial Chamber erred by finding that at least 1,000 people were
killed at the Kravica Warehouse on 13 July 1995.5%7 Popovié argues that the Trial Chamber should
not have found that victims from the Kravica Warehouse were buried in the Ravnice 1 and 2 graves
because these graves contained exclusively “surface remains” with totally skeletonised bodies
bearing no blindfolds, ligatures, or traces of blast injuries characteristic of the victims at the Kravica
Warehouse.® Popovié¢ further argues that the Trial Chamber linked the Ravnice bodies to the
killings at the warehouse based only on building materials found in the graves and the warehouse,
whereas other reasonable inferences could be drawn from the presence of the building materials.®>
Popovic also contends that the Trial Chamber erroneously included in the total number of victims

approximately 50 persons from the Bljeceva 1 secondary grave, whose deaths occurred in 1992 and

were not related to the fall of Srebrenica.’®

61 Popovic¢’s Appeal Brief, paras 415-420, 441; Popovic¢’s Reply Brief, paras 123-124, 131.
652 Popovié’s Appeal Brief, paras 412, 414, referring to killings near the Dutch Battalion (“DutchBat”) compound
of the UNPROFOR.

653 Popovi¢’s Appeal Brief, para. 413.

654 Prosecution’s Response Brief (Popovic), paras 274-275.

655 Trial Judgement, paras 359, 794(2).

636 Trial Judgement, paras 354-358 and references cited therein.

657 Popovi¢’s Appeal Brief, para. 425.

638 Popovic¢’s Appeal Brief, paras 421-423; Popovic¢’s Reply Brief, para. 125.

659 Popovic¢’s Appeal Brief, para. 423; Popovi¢’s Reply Brief, para. 126.

660 Popovic¢’s Appeal Brief, para. 424; Popovi¢’s Reply Brief, para. 127.
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237. The Prosecution responds that Popovic¢’s arguments should be summarily dismissed and

that the Trial Chamber excluded from its estimate the individuals whose deaths occurred in 1992.5%!

238. The Appeals Chamber first turns to Popovi¢’s argument regarding the Ravnice 1 and 2
graves and observes that he provides no support for his contention that the graves contained

exclusively surface remains.’® The Appeals Chamber accordingly dismisses Popovi¢’s argument.

239. The Trial Chamber relied on evidence in the Janc Report showing that the building
materials found in the Ravnice graves were indistinguishable from those found at the Kravica
Warehouse, thereby forensically linking the graves to the Kravica Warehouse killings.663 The
Appeals Chamber is not convinced by the alternate inference that Popovi¢ suggests could be drawn
from the evidence, namely that “[t]he foam, concrete and plaster could have been dispersed over the
location even before the killings occurred, for instance as a result of waste [sic] its construction” 5%
Furthermore, Popovi¢ does not address other forensic evidence, such as broken masonry, door
frames, and matching body parts, similarly linking other primary and secondary grave sites to the
killings at the warehouse.®® The Appeals Chamber thus finds that he has failed to show that the

Trial Chamber erred in its analysis of the evidence.

240. Regarding the Bljeceva 1 secondary grave, the Trial Chamber found that Prosecution

666

Witness Dusan Janc, an investigator for the Prosecution, " identified it as a mixed grave containing

remains of individuals whose death was not related to the events following the fall of Srebrenica
and that he excluded these individuals from the total number of persons buried in the Srebrenica
Related Graves.®’ Janc testified that approximately 50 individuals whose remains were found in the

668
2

Bljec¢eva 1 grave had died in 199 and were excluded from his calculations.®® The Trial

661
662
663

Prosecution’s Response Brief (Popovic), paras 280-283.

See Popovi¢’s Appeal Brief, paras 421-422; Popovic¢’s Reply Brief, para. 125.

Trial Judgement, para. 439 & fn. 1594; Ex. P04490, “Update to the Summary of Forensic Evidence —

Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 20097, p. 12.

664 See Popovié’s Appeal Brief, para. 423.

665 See Trial Judgement, paras 439-440; Ex. P04490, “Update to the Summary of Forensic Evidence —

Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009, p. 12. The Trial

Chamber described a primary grave as the first grave in which remains were buried after the death, and a secondary

grave as a grave to which remains were transferred after initially being buried in a primary grave. See Trial Judgement,
ara. 608.

66 Trial Judgement, para. 650.

667 Trial Judgement, para. 652 & fn. 2355. See also Trial Judgement, para. 608 (internal references omitted):

The Prosecution conducted exhumations in and around Srebrenica from 1996 until 2001, when
responsibility for exhuming the remaining graves was handed over to the BiH Government, in
conjunction with the International Commission on Missing Persons (“ICMP”). As of March 2009,
73 graves had been identified, and all but one exhumed: 31 primary graves, 37 secondary graves, and
five graves for which no information was available as to whether they were primary or secondary
(together, the “Srebrenica Related Graves”).

668 Dusan Janc, T. 33525-33526 (1 May 2009).
669 Dusan Janc, T. 33508-33509 (1 May 2009).
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Chamber factored this testimony into its finding on the total number of victims.®”® The Appeals

Chamber accordingly finds that Popovi¢’s argument is without merit.

241. The Appeals Chamber concludes that Popovi¢ has failed to show an error in the Trial
Chamber’s finding regarding the Kravica Warehouse killings and accordingly dismisses Popovi¢’s

arguments in this regard.

4. Killings at a hangar in Bratunac

242.  Popovi€¢ submits that the Trial Chamber erred by “exaggerating the evidence” in finding
that approximately 400 persons were detained in a hangar behind the Vuk Karadzi¢ School in
Bratunac and that between 40 and 80 Bosnian Muslim prisoners from the hangar were killed on 12
and 13 July 1995, based on the uncorroborated testimony of PW-169 who did not directly witness

671

the killings.”"" The Prosecution responds that Popovi¢ fails to show an error in the Trial Chamber’s

. . . . . 672
assessment of the evidence, warranting summary dismissal of his argument.

243. The Appeals Chamber notes that Popovi¢ refers selectively to parts of the testimony of
PW-169 and omits references to key evidence underlying the numerical findings of the Trial
Chamber.®” Notably, the Trial Chamber referred to evidence that PW-169 was informed by those
who dragged the bodies of five beaten prisoners out of the room he was in that they saw a pile of
bodies behind the hangar.674 Thus, Popovi¢ alleges an error without discussing the Trial Chamber’s
assessment of the evidence or referring to the full analysis of the Trial Chamber. The Appeals
Chamber finds that Popovi¢ has failed to show that the Trial Chamber erred in relying on the
evidence of PW-169. The Appeals Chamber recalls in this regard that a trial chamber has the
discretion to decide in the circumstances of each case whether corroboration is necessary or
whether to rely on uncorroborated, but otherwise credible, witness testimony.675 The Appeals
Chamber accordingly finds that Popovic¢ has failed to show an error in the Trial Chamber’s finding

regarding the killings at the hangar in Bratunac and dismisses his argument in this respect.

5. Orahovac killings

244. Popovi¢ submits that the Trial Chamber erred by finding that between 800 and

2,500 prisoners were executed at Orahovac on 14 July 1995.°7° Popovi€ argues that the finding was

670 Trial Judgement, fn. 2357, referring to Dusan Janc, T. 33508-33509, 33526-33527 (1 May 2009).

671 Popovic¢’s Appeal Brief, paras 430-431.

672 Prosecution’s Response Brief (Popovic), para. 288.

673 Popovi¢’s Appeal Brief, para. 431. Cf. Trial Judgement, paras 452-455.

om Trial Judgement, para. 453. See also Trial Judgement, paras 452, 454-455.

673 Nizeyimana Appeal Judgement, paras 63, 246; Gatete Appeal Judgement, para. 138; D. Milosevic Appeal
Judgement, para. 215. See also Sainovic et al. Appeal Judgement, para. 1101.

676 Popovic¢’s Appeal Brief, paras 432, 436.
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unreasonably based on indeterminate witness estimates, ranging from 500 to 2,500 prisoners at the
Grbavci School in Orahovac, rather than on precise forensic evidence which provided no support

677

for the existence of up to 2,500 victims.”'" The Prosecution responds that Popovic fails to show an

error in the Trial Chamber’s findings and misunderstands its method of calculation.””®

245.  The Trial Chamber found that between 800 and 2,500 Bosnian Muslim males were executed
at Orahovac on 14 July 1995.5 In reaching its finding, the Trial Chamber considered a large body
of forensic evidence,’® including the testimonies and assessments of witnesses who estimated the
number of detainees in the Grbavci School to be between 500 and 2,500.681 The Trial Chamber’s
finding is expressed in terms of a numerical range and not as an exact number. The sheer scale of
the crimes alleged in the Indictment makes it no less impracticable to require a high degree of
specificity in numbering the victims than it does in specifying their identities or the dates of their
deaths.®®? While the range is broadly expressed, Popovi¢ has not shown that it was unreasonably
derived, was unsupported by the evidence, or resulted in a miscarriage of justice. The Appeals
Chamber therefore dismisses Popovi¢’s arguments regarding the number of executed prisoners at

Orahovac.

6. Petkovci killings

246. Popovié¢ challenges, under the title “Petkovci”, the DNA connections “from Liplje as

683

primary and HodZi¢i Road as secondary graves” identifying 805 individuals.”™” The Prosecution

responds that Popovi¢ fails to articulate any error, warranting summary dismissal of his
argument.684 The Appeals Chamber finds that Popovi¢ does not explain on what basis he challenges
the DNA connections. He refers to arguments developed in another part of his brief®® that the

%8 but does not clarify the connection between those arguments

Appeals Chamber dismisses below,
and killings at Petkovci or the Liplje and Hodzi¢i Road graves. His argument is undeveloped, fails

to articulate any error, and is dismissed.

7. Kozluk killings

247. Popovi¢ submits that the Trial Chamber erred by finding that over 1,000 males were
executed at Kozluk on 15 July 1995, based on: (1) the connections between the Kozluk primary

677
678

Popovi¢’s Appeal Brief, paras 432-435; Popovic’s Reply Brief, paras 129-130.

Prosecution’s Response Brief (Popovic), paras 289-291.

679 Trial Judgement, paras 492, 794(8).

680 Trial Judgement, paras 491-492 and references cited therein.

681 Trial Judgement, fn. 1788.

682 Cf. Lukic and Lukic¢ Appeal Judgement, fn. 1527; Kupreskic et al. Appeal Judgement, para. 89.
683 Popovi¢’s Appeal Brief, para. 437, referring to Popovi¢’s Appeal Brief, paras 475-481.

o84 Prosecution’s Response Brief (Popovic), para. 293.

685 See infra, para. 281.
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grave and secondary graves which were contested at trial; and (2) a single eyewitness, Prosecution

Witness PW-142, who did not want to “play with figures” when he estimated the number detained

1.7 The Prosecution responds that Popovi¢’s arguments should be summarily

688

in the Rocevic¢ Schoo

dismissed as they are undeveloped.

248.  The Trial Chamber found that over 1,000 males were executed at Kozluk on 15 July 1995,
based on, inter alia, forensic evidence linking the primary Kozluk grave and six of the secondary
Cancari Road graves, the Janc Report regarding 1,040 individuals identified from those graves, and
PW-142’s estimate that approximately 1,000 persons were detained at the Rocevic¢ School.®*
Popovié’s assertion that connections between the primary grave and the secondary graves were
contested at trial is patently insufficient to show that the Trial Chamber erred. With regard to
PW-142’s testimony, Popovi¢ has failed to show that the Trial Chamber’s reliance on PW-142’s
cautious estimate was erroneous, particularly in light of the corroborating forensic evidence. The

Appeals Chamber accordingly finds that Popovi€ has failed to show an error in the Trial Chamber’s

finding regarding the Kozluk Killings and dismisses his arguments in this respect.

8. Pilica area killings

249.  Popovi¢ submits that the Trial Chamber erred by finding that: (1) there were 500 Bosnian
Muslims detained in the Pilica Cultural Centre on 16 July 1995; (2) five of the secondary Canari
Road graves were linked to the killings in the Pilica area (at the Branjevo Military Farm and the
Pilica Cultural Centre); and (3) between 1,000 and 2,000 persons were killed in the Pilica area on
16 July 1995.%° In order to support his submissions, Popovi¢ challenges Janc’s evidence on the
DNA connections between the Branjevo Military Farm grave and the Canéari Road 9, 10, 11, and

%! With regard to the Cancari Road 8 grave, Popovic argues that given the absence of a

12 graves.
proper forensic examination, five ligatures found at the grave were an insufficient basis to link them
to the similar ligatures found at the Branjevo Military Farm.®”> The Prosecution responds that
Popovid repeats his trial submissions and offers his own view of the evidence without showing that

the Trial Chamber erred, warranting summary dismissal of his arguments.693

686 See infra, paras 282-286.

687 Popovi¢’s Appeal Brief, paras 438-440, 443. Popovi¢€ posits that “no reasonable Chamber would [...] calculate
that number in the total number of individuals”, but does not even attempt to show that the Trial Chamber did so.
Popovic¢’s Appeal Brief, para. 443.

688 Prosecution’s Response Brief (Popovic), para. 294.

689 Trial Judgement, paras 523-524 & fns 1925-1926, para. 794(11).

69 Popovi¢’s Appeal Brief, paras 444, 447. See also Trial Judgement, para. 550.

691 Popovic¢’s Appeal Brief, para. 445, referring to Popovi¢’s Appeal Brief, paras 475-481.

692 Popovic¢’s Appeal Brief, para. 446.

693 Prosecution’s Response Brief (Popovic), para. 297.
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250. The Trial Chamber concluded based on a large body of evidence, including evidence
regarding the estimated number of prisoners executed and the transport of bodies from the Pilica
Cultural Centre to the Branjevo Military Farm, that between 1,000 and 2,000 persons were executed
in the Pilica area (the Branjevo Military Farm and the Pilica Cultural Centre) on 16 July 1995
(“Pilica Area Killings™).®** In reaching its conclusion, the Trial Chamber also found that 500

695
59

Bosnian Muslims were detained in the Pilica Cultural Centre on 16 July 199 and that the

Cancari Road 8, 9, 10, 11, and 12 graves were linked to the Pilica Area Killings.696

With regard to
the Cancari Road 9, 10, 11, and 12 graves, the Appeals Chamber finds that Popovi¢ has failed to
articulate how the Trial Chamber allegedly erred. He refers to arguments developed in another part
of his brief®”’ that the Appeals Chamber dismisses below,”® but does not clarify the connection
between those arguments and these graves. In linking the Cancari Road 8 grave to the Branjevo
Military Farm primary grave, the Trial Chamber referred to evidence that ligatures found during the
exhumation of the Cancari Road 8 grave were consistent with “ligatures found at Branjevo Military
Farm with regard to material (cloth and string), colour (white and blue) and make (frayed and
straight edges suggesting ripping and cutting)”.699 The Appeals Chamber finds that Popovié¢ has

failed to show an error in this regard. Accordingly, the Appeals Chamber dismisses his arguments.

9. Snagovo killings

251. Popovi¢ submits that the Trial Chamber made a series of erroneous findings regarding the
capture and killing of Bosnian Muslim men near Snagovo in late July 1995.”% Specifically,
Popovic stresses that the Trial Chamber made inconsistent findings with regard to how many of

701
them were executed.

252.  The Prosecution submits that the Trial Chamber’s inconsistency on the number of executed
men reflects an immaterial scrivener’s error.”’” It argues that Popovi¢’s remaining assertions are

undeveloped and should be summarily dismissed.””

253.  The Trial Chamber found that the BSF captured five Bosnian Muslim men near Snagovo
around 20 July 1995 and killed four of them near Snagovo on or around 22 July 1995.”%* The Trial

694 Trial Judgement, paras 550, 794(13). See also Trial Judgement, paras 525-549.

69 Trial Judgement, para. 540.

696 Trial Judgement, paras 548-550.

697 See infra, para. 281.

098 See infra, paras 282-286.

699 Trial Judgement, para. 549, referring to Ex. P04499, “ICMP Summary Report on Can&ari Road 8, created from
20 Oct to 19 Nov 2008”, p. 8. The quoted text, in paragraph 38 of Exhibit P04499, refers to figures comparing ligatures
at page 18 of Exhibit P04499.

700 Popovi¢’s Appeal Brief, para. 448.

Popovic¢’s Appeal Brief, paras 448-449.

Prosecution’s Response Brief (Popovic), para. 298.

Prosecution’s Response Brief (Popovic), para. 299.

701
702
703
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Chamber, however, recalled later in the Trial Judgement that five Bosnian Muslim men were killed
near Snagovo on or about 22 July 1995.”% In so doing, the Trial Chamber merely referred back to
its previous detailed findings from which it is clear that only four men were killed, with no
explanation of the discrepancy.’”® The Appeals Chamber therefore considers the Trial Chamber’s
reference to “five” Bosnian Muslim men to be a typographical error. The Appeals Chamber
considers that Popovi¢ suffered no prejudice as a result of this error. With regard to his remaining
arguments, the Appeals Chamber finds that Popovi¢ has failed to articulate in what way the Trial
Chamber allegedly erred and failed to support his arguments with any references to the trial record.
The Appeals Chamber accordingly finds that Popovi€ has failed to show any error in the impugned

findings and dismisses his arguments in this respect.

C. Total Number of Deceased

1. The Trial Chamber’s findings

254. The Trial Chamber was “satisfied beyond reasonable doubt that at least 5,336 identified
individuals were killed in the executions following the fall of Srebrenica”.’”” The Appeals Chamber
considers this to constitute a conclusive finding beyond reasonable doubt of the overall number of
persons executed. To reach this finding, the Trial Chamber largely relied on the Janc Report, which
was mainly based on the 2009 ICMP List of Deceased, and deducted 22 individuals, whom the
Trial Chamber could not connect to the executions, from the 5,358 individuals listed in the Janc
Report as individuals identified from the Srebrenica Related Graves.””™ The Trial Chamber
proceeded to note that “the evidence before it is not all encompassing. Graves continue to be
discovered and exhumed to this day, and the number of identified individuals will rise. The Trial
Chamber therefore considers that the number could well be as high as 7,826.”"" The Appeals
Chamber regards this as an observation on the potential highest number of persons executed which
was not meant to constitute a conclusive finding beyond reasonable doubt. The Trial Chamber
calculated this number by adding the individuals reported missing following the fall of Srebrenica
on the 2005 List of Missing (7,661) and the unique DNA profiles identified through DNA analysis

o4 Trial Judgement, para. 580 & fn. 2118, para. 583.

70 Trial Judgement, para. 794(17).

706 Trial Judgement, fn. 2886, referring to Trial Judgement, paras 578-583.

707 Trial Judgement, para. 664.

708 Trial Judgement, paras 650, 659-664 & fn. 2380; Ex. P04490, “Update to the Summary of Forensic Evidence —
Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009”, pp. 2-5. See also Trial
Judgement, para. 638, referring to, inter alia, a list compiled by the ICMP of individuals whose remains have been
exhumed in the Srebrenica Related Graves and identified (“2009 ICMP List of Deceased”).

09 Trial Judgement, para. 664 (internal reference omitted).
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which did not match persons reported missing (165).”'" As such, the total number of persons
executed was not expressed in terms of a range.”'' The Appeals Chamber will further consider this
matter below when dealing with specific challenges to the Trial Chamber’s observation on the

potential highest number of persons executed.

2. Popovié’s appeal

(a) Introduction

255. The Appeals Chamber will first consider a general challenge to Popovi¢’s arguments made
by the Prosecution. It will then address Popovic¢’s arguments on the Trial Chamber’s findings on:
(1) the total number of persons executed following the fall of Srebrenica; (2) the potential highest
number of persons executed following the fall of Srebrenica; (3) the Janc Report; and (4) the ICMP

data on deceased persons.

(b) Preliminary issue concerning the total number of persons executed

256. The Prosecution contends that Popovi¢’s arguments regarding the total number of persons
executed have no impact on his conviction or sentence.’'? Popovi€ replies that the Trial Chamber
considered the number to be relevant to certain crimes of which he was convicted and that he is
entitled to dispute the number without regard to the impact on conviction or sentence since the

crimes will ultimately be expressed through the number of victims.”"

257.  The Trial Chamber recognised that since a conclusion as to the number of persons executed
following the fall of Srebrenica did not form an element of the crimes alleged in the Indictment, a
precise number of persons executed was not necessary for a conclusion regarding those crimes.”"*
However, the Trial Chamber considered the estimated number of persons executed to be relevant
with respect to certain crimes for which Popovi¢ was convicted, particularly genocide and
extermination as a crime against humani‘[y.715 The Appeals Chamber thus finds that the alleged
errors in the Trial Chamber’s findings on the total number of persons executed, if proven, could
have an impact on its findings regarding those particular crimes. The Appeals Chamber therefore

dismisses the Prosecution’s arguments with regard to this preliminary issue.

10 Trial Judgement, paras 626, 659, 664 & fn. 2381. See also Trial Judgement, para. 625, referring to, inter alia, a

list compiled by the Prosecution of 7,661 persons who went missing in Srebrenica around the time of its fall
(Ex. P02413) (“2005 List of Missing”).

m Unlike, e.g., the findings with respect to the Orahovac killings. See supra, para. 245.

Prosecution’s Response Brief (Popovic), paras 277, 306.

13 Popovi¢’s Reply Brief, paras 123, 135-136.

i Trial Judgement, para. 607 & fn. 2214.

s Trial Judgement, para. 607, Disposition, Popovi¢ section.

712
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(¢) The Trial Chamber’s findings on the total number of persons executed

(i) Individuals identified from the Nova Kasaba graves

258.  Popovi€¢ submits that the Trial Chamber erred by including 90 individuals identified from
the Nova Kasaba graves in its estimate of the total number of persons executed following the fall of
Srebrenica.’'® Popovic argues that there is reasonable doubt as to whether the killings happened in
the Indictment period, noting that: (1) the executions on 13 July 1995 near Nova Kasaba were not
proven; (2) no blindfolds or ligatures were found in four of the Nova Kasaba 1999 graves; and (3)
there were no DNA connections between each Nova Kasaba grave and other glraves.717 Popovié
further argues that one could reasonably conclude that the individuals from the Nova Kasaba graves
were combat casualties rather than victims of executions, considering in particular that: (1) the Trial
Chamber did not establish the time of the executions; (2) there were no survivors or witnesses; and

(3) some of the Srebrenica Related Graves were mixed graves.718

259. The Prosecution responds that the Trial Chamber reasonably included the 90 individuals
identified from the Nova Kasaba graves in its estimate, and that Popovi¢’s incomplete and

undeveloped arguments should be summarily dismissed.”"’

260. The Appeals Chamber notes that the Trial Chamber was not satisfied that the executions on
13 July 1995 near Nova Kasaba for which Popovi¢ was indicted were proven beyond reasonable
doubt.”® The Trial Chamber found, however, that the DNA and forensic evidence linked the
remains found in the Nova Kasaba 1996 and 1999 graves to the mass killings following the fall of
Srebrenica’*! and included 90 individuals identified from the Nova Kasaba 1996, 1999, 2001, and
individual graves in its finding on the total number of persons executed.””* The Appeals Chamber
therefore considers that the Trial Chamber found that the 90 individuals were the victims of
Srebrenica-related executions, though not necessarily the executions alleged to have taken place on
13 July 1995 near Nova Kasaba. The Appeals Chamber accordingly finds that the fact that the latter
executions were not proven at trial does not undermine the Trial Chamber’s inclusion of the
90 individuals in its overall number of victims. For the same reason, the Appeals Chamber
dismisses Popovi¢’s arguments with regard to the absence of a finding establishing the time of the

executions and the absence of survivors or witnesses.

716

1 Popovic¢’s Appeal Brief, para. 415.
717

Popovi¢’s Appeal Brief, paras 416-418; Popovi¢’s Reply Brief, para. 123; Appeal Hearing, AT. 89-90
(2 Dec 2013). See also Indictment, para. 30.3.1.

8 Popovi¢’s Reply Brief, paras 123-124.

9 Prosecution’s Response Brief (Popovic), paras 276, 278.

720 Trial Judgement, paras 415-420, 798, 2104 & fn. 6096; Indictment, para. 30.3.1.

i Trial Judgement, para. 420. See also Trial Judgement, paras 415-419.
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261. With regard to the Nova Kasaba 1999 graves, the Trial Chamber found that none of the
exhumed bodies had blindfolds or ligatures.723 As stated above, however, the Trial Chamber found
that the DNA and forensic evidence linked the remains found in the Nova Kasaba 1999 graves to
the mass killings following the fall of Srebrenica. Given the totality of the Trial Chamber’s findings

2 the Appeals Chamber finds that Popovi¢ has not shown that a

on DNA and forensic evidence,
reasonable trial chamber could not have included the individuals identified from the Nova Kasaba

1999 graves in its overall number of victims.

262. The Appeals Chamber further dismisses Popovi¢’s submission on the absence of DNA
connections between each Nova Kasaba grave and other graves, as he has failed to explain how that
would impact the Trial Chamber’s inclusion of the individuals identified from the Nova Kasaba

graves in its overall number of victims.

263. In regard to mixed graves, the Trial Chamber found that Janc identified three mixed graves
which contained remains of individuals for whom there was evidence that the circumstances of their
death were not linked to the events following the fall of Srebrenica.””> According to the findings of
the Trial Chamber, the mixed graves did not include any of the Nova Kasaba graves.726 Popovic has
failed to show otherwise, providing only an overly broad reference to the expert report of Dunjic’.727
The Appeals Chamber considers that Popovi€ has failed to explain how the existence of the mixed
graves undermines the Trial Chamber’s inclusion of the individuals identified from the Nova

Kasaba graves in its overall number of victims.

264. In light of the foregoing, the Appeals Chamber finds that Popovi¢ has failed to show an
error in the Trial Chamber’s inclusion of the 90 individuals identified from the Nova Kasaba graves

in its overall number of victims, and accordingly dismisses Popovi¢’s arguments.

(i1) Individuals identified from the Sandidi grave

265. Popovi¢ submits that since he was held responsible for the deaths of only 10-15 men, who
were killed after being detained at the Sandi¢i Meadow, the Trial Chamber erred by calculating all

of the 17 individuals identified from the Sandici grave in its estimate of the total number of persons

2 Trial Judgement, paras 659-664; Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of

the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009, pp. 3-4.

23 Trial Judgement, para. 417.

24 Trial Judgement, paras 607-624, 638-664.

s Trial Judgement, para. 652.

726 Trial Judgement, para. 652 & fn. 2355.

> Popovic¢’s Reply Brief, para. 124 & fn. 339 (“Defence expert Dunji¢ reported he was not able to exclude that
individuals died in combat activities”, referring to “Exh. 1D1070”, without specific references to any portion of this
131 page exhibit).
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executed.”” The Prosecution responds that Popovic fails to show that the Trial Chamber erred in
including the 17 individuals in its estimate of the total number of persons killed, which he confuses

with the number of murders proved.729

266. The Trial Chamber found that 10-15 Bosnian Muslims were killed at the Sandici Meadow
on 13 July 1995.”" It further found that the remains of 17 persons exhumed from a grave near the
Sandi¢i Meadow had been identified as persons reported missing following the fall of Srebrenica.”'
The Trial Chamber, however, explicitly abstained from finding that this grave was linked to the
Sandic¢i Meadow Kkillings charged in the Indictment.”* In its total number of persons executed, the
Trial Chamber included all 17 individuals from the Sandi¢i grave.”””> The Appeals Chamber
therefore considers that the Trial Chamber found that these 17 individuals were the victims of
Srebrenica-related executions, though not necessarily the Sandi¢i Meadow killings. The Appeals
Chamber accordingly finds that Popovi¢ has failed to show an error in the Trial Chamber’s

inclusion of the 17 individuals in its overall number of victims and dismisses his arguments.

(iii) Individuals identified from the Drina River bank near the Kozluk grave

267. Popovié contends that the Trial Chamber erred by including 14 individuals, identified from
the Drina River bank several hundred metres from the Kozluk grave, in its estimate of the total
number of persons executed, given that the remains of the 14 individuals should have been
considered surface remains.”** The Prosecution responds that Popovi¢’s undeveloped argument

. . 735
warrants summary dismissal.

268. In its overall number of persons executed, the Trial Chamber included 14 individuals
identified from the Drina River bank near the Kozluk grave.n6 The Appeals Chamber finds that
Popovic has failed to show an error in this regard, considering that Janc did not classify the remains
of the 14 individuals as surface remains, noting in particular that they were found close to an

execution site and out of the route of the column.”*’ Popovi¢’s argument is dismissed.

728

Popovi¢’s Appeal Brief, paras 419-420.
729

Prosecution’s Response Brief (Popovic), para. 279.

730 Trial Judgement, paras 421, 423, 794(3).

7 Trial Judgement, para. 422.

732 Trial Judgement, para. 422, fn. 1496. See also Indictment, para. 30.4.1.

3 Trial Judgement, paras 659-664; Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of
the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 20097, pp. 4, 33-34.

734 Popovi¢’s Appeal Brief, para. 441; Popovic¢’s Reply Brief, para. 131, referring to, inter alia, the opinion of
“Manning”; Appeal Hearing, AT. 88-89 (2 Dec 2013).

3 Prosecution’s Response Brief (Popovic), para. 294 & fn. 1062.

Trial Judgement, paras 659-664; Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of
the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009, pp. 3, 10-11.

7 Dusan Janc, T. 33551 (1 May 2009). In his report, Janc classified remains collected on the ground or in
shallow unmarked graves as surface remains. See Ex. P04490, “Update to the Summary of Forensic Evidence —

736
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(iv) Other individuals

269. Popovi€ submits that the Trial Chamber erred by including the following individuals in its
total number of persons executed following the fall of Srebrenica:”*® (1) 294 individuals whose

739

DNA profiles did not match persons reported missing;” (2) 648 individuals found as surface

740

remains;  (3) 45 individuals for whom it was impossible to determine whether their remains were

exhumed or simply collected from the ground;’*' and (4) 18 individuals whose bodies were found

on the Drina River bank and who may have drowned.”*

270. The Prosecution responds that Popovi¢ fails to show an error in the Trial Chamber’s
estimate of the number of persons executed.”*’ The Prosecution submits that the Trial Chamber
correctly included the 294 individuals and explicitly excluded the 648 individuals from its
estimate.”** With regard to the 45 individuals and the 18 individuals, it argues that Popovi¢ merely

attempts to substitute his own evaluation of the evidence for that of the Trial Chamber.”*

746 but that he

271. The Trial Chamber found that Janc included the 294 individuals in his report,
excluded from the report individuals for whom information existed that their death was not related
to the events following the fall of Srebrenica.”*” The Trial Chamber included the 294 individuals in
its overall number of persons executed, based on the Janc Report.”** The Appeals Chamber notes
that their bodies were found in the Srebrenica Related Graves'* and considers that the absence of
matching donors does not necessarily mean that the Trial Chamber erred in considering the 294
individuals as Srebrenica victims. The Appeals Chamber finds that Popovi¢ has failed to show that
a reasonable trial chamber could not have included the 294 individuals in its overall number of

persons executed.

Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009”, p. 5. Popovi¢ fails to

substantiate his reference to the opinion of “Manning” in this regard.

78 Popovic’s Appeal Brief, paras 455-456. Popovi€¢ also argues that the killing of 158 individuals was not

included in the Indictment. Popovi¢’s Appeal Brief, paras 462-464; Appeal Hearing, AT. 90, 92 (2 Dec 2013). The

Agpeals Chamber has previously rejected this argument. See supra, para. 32.

» Popovi¢’s Appeal Brief, para. 458; Popovi¢’s Reply Brief, para. 137. See also Popovi¢’s Appeal Brief,
ara. 469.
40 Popovi¢’s Appeal Brief, para. 459; Appeal Hearing, AT. 89-90 (2 Dec 2013).

Popovic¢’s Appeal Brief, para. 460; Popovi¢’s Reply Brief, para. 138; Appeal Hearing, AT. 90 (2 Dec 2013).

2 Popovi¢’s Appeal Brief, paras 465-466; Appeal Hearing, AT. 91 (2 Dec 2013).

s Prosecution’s Response Brief (Popovic), para. 306.

s Prosecution’s Response Brief (Popovic), para. 308.

s Prosecution’s Response Brief (Popovic), para. 309.

746 “The ICMP Standard Operating Procedures for statistical calculations of DNA-based identification lists

anybody with a biological blood relationship to a missing individual as a potential donor.” Trial Judgement, fn. 2329.

“ Trial Judgement, para. 650 & fn. 2352.

748 Trial Judgement, paras 659-664; Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of

the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 20097, p. 2.

! Trial Judgement, para. 650 & fn. 2352.

741
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272. The Appeals Chamber notes that the Trial Chamber excluded from its overall number of
persons executed the 648 individuals,”° the 45 individuals, and the 18 individuals.””' The Appeals
Chamber therefore finds that, in regard to all these individuals, Popovi¢ misrepresents the Trial

Chamber’s factual findings.

273. The Appeals Chamber accordingly finds that Popovi¢ has failed to show an error in the
Trial Chamber’s alleged inclusion of the individuals mentioned above in the overall number of

persons executed, and dismisses Popovi¢’s arguments in this respect.

(d) The Trial Chamber’s observation on the potential highest number of persons executed

274. Popovi¢ submits that the Trial Chamber erred by finding that the total number of persons
executed following the fall of Srebrenica could be as high as 7,826.”>* Popovi€ specifically argues

753

that the Trial Chamber erroneously included certain individuals in this number.””” The Prosecution

calls for the summary dismissal of Popovi¢’s arguments.754

275. The Appeals Chamber recalls that it regards the Trial Chamber’s calculation that the
number of persons executed “could well be as high as 7,826 as an observation not meant to
constitute a conclusive finding beyond reasonable doubt.”> Popovi¢ does not show that any of his
convictions rely on this observation, and the Appeals Chamber therefore dismisses all of his

challenges in this regard.

(e) The Trial Chamber’s findings on the Janc Report

(i) ABIiH data and the reliability of the Janc Report

276. Popovi¢ submits that the Trial Chamber erred by finding that the Janc Report was reliable
despite the fact that Janc did not use data from the Army of Bosnia and Herzegovina (“ABiH”)
which was considered one of the most significant sources by the Prosecution.”® The Prosecution
argues that Popovi¢’s challenge to the reliability of the Janc Report is a mere repetition of his trial

argument without showing an error of the Trial Chamber.”’

750 Trial Judgement, paras 659-660, 664 & fn. 2380.

i Trial Judgement, paras 659-664; Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of
the Graves Related to Srebrenica — March 2009, by DuSan Janc, 13 March 20097, pp. 2-5, 39-40.

752 Popovic¢’s Appeal Brief, para. 455.

73 Popovi¢’s Appeal Brief, paras 457, 461; Popovic’s Reply Brief, para. 137; Appeal Hearing, AT. 88
(2 Dec 2013). See also Trial Judgement, paras 625-626, 659, 664 & fn. 2381.

Prosecution’s Response Brief (Popovic), paras 306-307 & fn. 1107.

See supra, para. 254.

Popovic¢’s Appeal Brief, paras 455, 460.

Prosecution’s Response Brief (Popovic), para. 307 & fn. 1107.

755
756
757

92
Case No.: IT-05-88-A 30 January 2015



277. The Trial Chamber found the Janc Report reliable.””® The Appeals Chamber notes that
Popovic¢ appears to rely on a database regarding the ABiH members who died during the conflict
between 1992 and 1995.””” Popovi¢ does not substantiate his assertion that the Prosecution
regarded the database as a significant source and has failed to show that it was essential to the
reliability of the Janc Report. The Appeals Chamber therefore finds that Popovi¢ has failed to
develop his assertion that the Trial Chamber erred regarding the reliability of the Janc Report and

dismisses his argument in this respect.

(i1)) Whether the Janc Report was an expert report

278. Popovi¢ submits that the Trial Chamber erred by finding that the Janc Report was an expert
report.”® Popovi¢ argues that Janc was only an investigator for the Prosecution whose expertise
was not established and who simply updated Dean Manning’s summary.761 According to Popovié,
he was therefore prejudiced by the factual findings based on the Janc Report.762 Finally, Popovi¢
argues that findings made by the Trial Chamber in the Tolimir case are at odds with the Janc

Report, showing that it is not reliable.”®

279. The Prosecution responds that Popovié¢ chose not to cross-examine Janc on his
qualifications or expertise and fails to show an error in the Trial Chamber’s acceptance of Janc’s
evidence.”® Regarding the Tolimir case, the Prosecution argues that it is improper to refer to

. . . 765
evidence or findings from another case.

280. The Trial Chamber characterised the Janc Report as an “expert report”.766 There is no

information before the Appeals Chamber to show that Janc’s expertise was established at trial.
However, the Trial Chamber found that the Janc Report contained a summary of the forensic
evidence related to the missing and dead following the fall of Srebrenica and that the Janc Report
presented an update of an expert report prepared by Dean Manning,767 an investigator for the
Prosecution.”®® The Appeals Chamber considers that Popovi¢ does not challenge the expertise of

Manning and has not shown that Janc required any particular expertise to update Manning’s expert

758

. Trial Judgement, para. 660.
75

Popovi¢’s Appeal Brief, para. 460 & fn. 677, referring to “P02412, last paragraph on page 5 and page 6”.

760 Popovi¢’s Appeal Brief, paras 472-474; Appeal Hearing, AT. 99 (2 Dec 2013).

7ol Popovi¢’s Appeal Brief, paras 473-474.

762 Popovié’s Appeal Brief, para. 474. Popovi€ also argues that he did not cross-examine Janc on his expertise
because he was not presented as an expert. Popovic¢’s Reply Brief, para. 139.

763 Appeal Hearing, AT. 95, 97, 99 (2 Dec 2013), referring to Tolimir Trial Judgement, paras 480-481, 581, 596,
fn. 2564.
764 Prosecution’s Response Brief (Popovic), paras 313-315.
765 Appeal Hearing, AT. 95-97 (2 Dec 2013).

766 See, e.g., Trial Judgement, Chapter I1I, Section J.6.

767 Trial Judgement, para. 650 & fn. 2350.

768 Trial Judgement, para. 622.

93
Case No.: IT-05-88-A 30 January 2015



report. Popovi¢ focuses on how the Trial Chamber described the Janc Report rather than
demonstrate that it contained any findings or conclusions that required qualifications which Janc did
not possess. Finally, the Appeals Chamber considers that the factual comparisons between the
present case and the Tolimir case are legally irrelevant.”® The Appeals Chamber therefore

concludes that Popovic has failed to demonstrate an error and dismisses his arguments.

(iii)) Connections between the primary and secondary graves

281. Popovi¢ submits that the Trial Chamber erred by rejecting Witness Dunji¢’s challenges to
the Janc Report regarding connections between primary and secondary graves.””° According to
Popovié, the Trial Chamber misinterpreted Dunji¢’s evidence with regard to: (1) DNA connections
between primary and secondary graves; and (2) whether certain bodies had been reburied.””"
Popovié further argues that the Trial Chamber unreasonably dismissed the possibility that bodies at
different stages of putrefaction contained in the same grave could have been killed and/or buried at
different times, considering the evidence of mixed graves and remains of persons killed in 1992.”"
Finally, Popovi¢ argues that, contrary to the Trial Chamber’s findings and Janc’s conclusions, the
Cancari Road 1, 6, and 8 graves were primary graves because they had no established DNA
connections. Specifically with regard to the Cancari Road 6 grave, Popovi€ further argues that the
presence of animal bones within it shows that it contained surface remains.””® The Prosecution

responds that Popovi¢’s arguments should be summarily dismissed.””*

282.  With regard to the DNA connections between the primary and secondary graves, the Trial
Chamber noted Dunji¢’s challenge that only the bodies for which a DNA connection existed could
be considered to have originated from the primary grave with which the connection had been
established. The Trial Chamber found, based on the Janc Report, that all but one of the primary
graves were linked to the secondary graves through both DNA and forensic connections. In this
context, the Trial Chamber found that Dunji¢: (1) did not have evidence before him of the forensic
connections between the graves; and (2) erroneously thought that DNA connections were Janc’s
sole basis for linking the bodies from the secondary graves to the primary graves.””> The Trial
Chamber specifically based these findings on Dunji¢’s evidence that the Janc Report connected all

the bodies in the secondary graves with the primary graves based on a limited number of

769 See, e.g., Bizimungu Appeal Judgement, para. 210; Dordevic Appeal Judgement, paras 257, 701; Krnojelac

A(g)peal Judgement, para. 12. See also infra, para. 1677.

77 Popovic¢’s Appeal Brief, paras 475-479.

Popovi¢’s Appeal Brief, paras 475-478. See also Trial Judgement, paras 655-656.
Popovi¢’s Appeal Brief, paras 478-480.

Popovic¢’s Appeal Brief, para. 481.

Prosecution’s Response Brief (Popovic), paras 316-317.

Trial Judgement, para. 655.

771
772
773
774
775
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established DNA connections and “without appropriate forensic support”.776 Popovic has failed to
show that Dunji¢ took into account evidence of the forensic connections between the graves’’’ and
that no reasonable trial chamber could have rejected Dunjic’s challenge to the Janc Report based on

the combination of DNA evidence and other forensic evidence.

283.  With respect to reburial, the Trial Chamber noted Dunji¢’s opinion that, in light of the
different stages of putrefaction and skeletonisation of corpses, many bodies found in the secondary
graves had been buried there for the first time.””® The Trial Chamber found that Dunji¢’s opinion
did not raise a reasonable doubt with regard to the reburial of the relevant remains, considering in
particular “the compelling evidence of the re-association of bodies”.”” Popovi¢ does not
specifically assert any error in the Trial Chamber’s reliance on this evidence. Instead, he points to
Dunji¢’s criticism of certain individual autopsy reports and Dunji¢’s opinion that some reports
contained insufficient and inadequate information.”®” The Appeals Chamber considers that Popovi¢

has failed to show any error in the reasoning of the Trial Chamber.

284. The Trial Chamber found that, even in the absence of specific evidence showing that the
remains of individuals unrelated to the fall of Srebrenica had been buried in a grave, there always
existed a possibility that individuals who died in circumstances unrelated to the Srebrenica events
were added to the secondary graves.”®' As examples to contradict the Trial Chamber’s finding that
this possibility was very slight, Popovi¢ points to the Candari Road 4 grave and the Bljeteva 1
grave.”*> However, Popovi¢ does not substantiate the former example. As for the latter example,
Popovié points to Janc’s evidence, showing that he had information that the Bljeceva 1 grave
included approximately 50 bodies of persons related to an incident in 1992.”% The Appeals
Chamber considers that this example constitutes specific evidence of the kind noted by the Trial

Chamber and does not show that its finding was erroneous.

285.  Finally, in regard to the Cancari Road graves, Popovic has failed to substantiate his claims.

Regarding the Cancari Road 6 grave, Popovi¢ merely refers to some evidence indicating that

76 Trial Judgement, para. 655 & fn. 2365, referring to DuSan Dunji¢, Ex. 1D01447, “92 bis statement”
(10 May 2009), paras 77-85.

m See Popovi¢’s Appeal Brief, fn. 703, referring to Ex. 1D01070 “Forensic Examination of Autopsy Reports and
Medical Documentation on Exhumation, by DuSan Dunji¢, March/April 2008”, p. 23 (“We agree that persons on whose
body ‘ligatures’ and/or blindfolds were found were victims of execution by shooting”).

s Trial Judgement, para. 656 & fn. 2367.

9 Trial Judgement, para. 656.

780 See Popovi¢’s Appeal Brief, fns 707-708, referring to Dusan Dunji¢, T.22790:8-18 (25 June 2008), T.
22856:23-25, 22873:19-22 (26 June 2008), Ex. 1D01070, “Forensic Examination of Autopsy Reports and Medical
Documentation on Exhumation, by DuSan Dunji¢, March/April 2008”, pp. 42-44.

781 Trial Judgement, para. 658.

782 Popovic¢’s Appeal Brief, para. 480.

8 Popovic¢’s Appeal Brief, fn. 710, referring to Dusan Janc, T. 33525-33526 (1 May 2009).
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animal bones were found within the grave.”® He neither refers to any finding of the Trial Chamber,
nor shows that the Trial Chamber erred in any way. His remaining arguments concerning the

Cancari Road graves are not supported by any references to the trial record.

286. In light of the above, the Appeals Chamber finds that Popovi¢ has failed to show an error in
the Trial Chamber’s findings on the connections between the primary and secondary graves in the

Janc Report, and accordingly dismisses his arguments in this regard.

(f) The Trial Chamber’s findings on the ICMP data on deceased persons

287. Popovi¢ submits that the Trial Chamber erred by accepting Prosecution expert Witness
Thomas Parsons’s calculation that the total number of persons buried in the Srebrenica Related
Graves could be approximately 8,100.7% Popovic argues that remains found on the surface and 225
DNA profiles with no family matches should have been excluded from Parsons’s estimate.’*®
Popovic also asserts that the Trial Chamber’s denial of his motions requesting access to raw DNA
data and other documents deprived him of a fair trial.”®’ Popovi€ further alleges that Defence expert
Witness Oliver Stojkovic identified a high error ratio among the 30 DNA reports he reviewed, thus
contradicting the Trial Chamber’s finding that his analysis confirmed the reliability of the DNA
evidence.” The Prosecution responds that Popovi€ fails to show that the Trial Chamber erred with
regard to Parsons’s estimate and that Popovi¢’s arguments regarding denial of access to raw DNA

data should be summarily dismissed.”®’

288. The Appeals Chamber considers that Popovié has failed to substantiate his assertion that the
Trial Chamber “accepted” Parsons’s estimate. The key part of the Trial Judgement to which he
refers provides that Parsons “used the data available to him to estimate the total number of persons
who perished following the fall of Srebrenica” and “estimated this total number to be approximately
8,100”.”° The Trial Chamber considered Parsons’s estimate in the course of its discussion about the
data on deceased persons.791 Analysing this and other evidence, the Trial Chamber was, as noted
above, “satisfied beyond reasonable doubt that at least 5,336 identified individuals were killed in
the executions following the fall of Srebrenica”.”®* The Appeals Chamber finds that Popovi¢ has

failed to show that the Trial Chamber erred in considering Parsons’s estimate.

784
785
786
787
788
789
790
791
792

Popovi¢’s Appeal Brief, fn. 711, referring to “P04498, p.8, para 37”.
Popovi¢’s Appeal Brief, para. 467.

Popovic¢’s Appeal Brief, paras 468-469.

Popovic¢’s Appeal Brief, para. 470.

Popovi¢’s Appeal Brief, para. 471.

Prosecution’s Response Brief (Popovic), paras 310-312.

Trial Judgement, para. 641.

Trial Judgement, paras 638-649.

See supra, para. 254. See also Trial Judgement, para. 664.
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289.  As for the motions denied at trial, Popovi¢ only provides a reference to a Trial Chamber
decision on one motion.”” Popovi¢ asserts that “the disclosure of the requested material would
have significantly facilitated the defense’s efforts to prove that the ICMP DNA evidence was
unreliable”, but does not substantiate any alleged error of the Trial Chamber regarding either of the

two decisions.””* Consequently, he has failed to show that he was deprived of a fair trial.

290. The Appeals Chamber finally turns to Popovi¢’s argument with regard to Stojkovié¢ and
notes that the Trial Chamber considered his evidence.””> The Trial Chamber found that Stojkovi¢’s
test of sample electropherograms served only to strengthen the reliability of the ICMP DNA
analysis.796 In challenging the Trial Chamber’s finding, Popovi¢ points to two individual cases in
which Stojkovi¢ expressed some degree of hesitation concerning the reliability of a given
identification.”” Since it is apparent from the Trial Judgement that the Trial Chamber based its

¢ 798
C

finding on a much broader analysis of the evidence provided by both Parsons and Stojkovic,”” the

Appeals Chamber considers that Popovi¢’s argument falls short of showing any error.

291. In light of the foregoing, the Appeals Chamber finds that Popovi¢ has failed to show an

error in the Trial Chamber’s analysis of the ICMP data and dismisses his arguments in this regard.
(g) Conclusion

292. In light of the above, the Appeals Chamber dismisses all of Popovi€¢’s arguments regarding

the Trial Chamber’s findings on the total number of persons executed.

3. Beara’s appeal (Grounds 5 in part, 13, 14, and 17 in part)

(a) Introduction

293. Beara alleges a number of errors in the Trial Chamber’s findings regarding the total number
of persons executed. Specifically, Beara impugns findings on the manner and cause of death, on

demographic evidence, and on ICMP data on deceased persons.””” The Prosecution responds that

793 Popovi¢’s Appeal Brief, para. 470, referring to Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T,

Decision on Motion for the Production of Documents Pursuant to Rule 54, 19 February 2009 (confidential). See also
Trial Judgement, para. 647 & fn. 2346.

794 See Popovié’s Appeal Brief, para. 470.

79 Trial Judgement, paras 645-649.

796 Trial Judgement, paras 648-649.

7 Popovi¢’s Appeal Brief, fn. 695, referring to “1D01403, paras 20,21,27”, which the Appeals Chamber
understands to be a reference to Oliver Stojkovic, Ex. 1D01448, “92 bis statement” (9 May 2009), paras 20-21, 27.

798 Trial Judgement, paras 639-649.

99 Beara’s Appeal Brief, paras 38-47, 160-174, 200.
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the Appeals Chamber should dismiss these challenges.*® The Appeals Chamber will address

Beara’s arguments pertaining to each type of finding.801

(b) The Trial Chamber’s findings on the manner and cause of death

(i) Forensic evidence

294. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting
the testimonies or reports of Prosecution forensic experts and by giving undue weight to them.**
Beara contends that the forensic reports did not establish the precise time of death and in many
cases did not determine the cause of death.*” Beara specifically argues that the Trial Chamber
erroneously disregarded the testimonies of Defence experts that the conclusions of William
Haglund, a forensic anthropologist, and Christopher Lawrence and John Clark, forensic
pathologists, could not be confirmed due to the lack of precision and detail in their descriptions of
injulries.804 Beara also stresses that Haglund’s methodology was criticised by colleagues and
rejected by other international tribunals.*® Beara further alleges that the conclusions of the
Prosecution forensic experts were based solely on circumstantial evidence. For example, according
to Beara, Haglund concluded that the manner of death for all the victims in certain graves was
homicide, although he admitted that the cause of death for some of the victims was

undetermined.®*®

295. Beara submits that the Trial Chamber erred in concluding “that all of the bodies found [in
the Cerska grave] were victims of 13 July”.807 Beara argues that the Trial Chamber disregarded
evidence provided by Janc, which proved that some of the approximately 150 men supposedly
killed at Cerska on 13 July 1995 were actually killed after 17 July 1995.5%

296. The Prosecution responds that Beara fails to show any error in the Trial Chamber’s

reasonable finding that the forensic reports were reliable in light of other corroborating evidence of

800
801

Prosecution’s Response Brief (Beara), paras 39, 164, 169, 204.

Beara further submits that the Trial Chamber did not give proper consideration to the testimonies of Dunji¢
and Stojkovic. Beara’s Appeal Brief, intro before para. 168. The Appeals Chamber dismisses the argument as Beara
fails to articulate the alleged error.

802 Beara’s Appeal Brief, intro before para. 37, paras 38, 42-43, 160-161; Beara’s Reply Brief, paras 21, 23.

803 Beara’s Appeal Brief, para. 38.

804 Beara’s Appeal Brief, para. 40. See also Trial Judgement, paras 412, 609.

805 Beara’s Appeal Brief, para. 39.

806 Beara’s Appeal Brief, para. 43.

807 Beara’s Appeal Brief, paras 41, 200; Beara’s Reply Brief, para. 21. Beara argued in his appeal brief that the
Trial Chamber erred in concluding that Cerska was a primary grave. Beara’s Appeal Brief, para. 200. However, Beara
provided no support of any evidence for his submission, which he largely retracted in his reply brief. Beara’s Reply
Brief, para. 21. His submission is therefore dismissed.

808 Beara’s Appeal Brief, para. 200. See also Beara’s Appeal Brief, para. 41; Beara’s Reply Brief, para. 21.
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mass executions.*” The Prosecution further responds that Beara fails to show how the addition of a

small number of men to the Cerska grave after 13 July 1995 contradicts the Trial Judgement.810

297. The Appeals Chamber recalls that trial chambers exercise broad discretion in determining

the admissibility of evidence.®"'

The Appeals Chamber’s examination is limited to establishing
whether the Trial Chamber abused its discretion by committing a discernible error.*'> The Appeals
Chamber finds that Beara has failed to show that the admission into evidence of the testimonies or
reports of Prosecution forensic experts constituted an abuse of discretion by the Trial Chamber. In
particular, Beara does not explain why the absence of a precise time or cause of death in forensic
reports would render the forensic evidence inadmissible. The Appeals Chamber therefore will give
no further consideration to Beara’s argument regarding the admission of the forensic evidence and

turns to the weight that the Trial Chamber accorded to the evidence.

298. The Trial Chamber found that the forensic reports presented by the Prosecution did not
generally provide a precise time of death for those buried in the Srebrenica Related Graves and that
the cause of death could not be established in a significant number of cases.®"® The Trial Chamber
also noted Dunji¢’s criticism of the work of Haglund, Lawrence, and Clark regarding the
description of injuries for individuals found in some of the Srebrenica Related Graves.*'* The Trial
Chamber further noted that Dunji¢ himself acknowledged that there were many factors to consider
other than the state of the remains when determining the cause of death, and the Trial Chamber
noted examples such as ligatures, blindfolds, bullet holes through blindfolds, body postures

815 The Trial Chamber considered the

indicating bound wrists, and shell casings found in graves.
reports together with other evidence of large-scale mass executions in the Srebrenica area in
July 1995 and found the reports and the conclusions on the cause of death in the reports to be
reliable.®'® In light of the foregoing, the Appeals Chamber finds that Beara has failed to show any
error in the Trial Chamber’s reliance on the reports despite the lack of information regarding the

time and cause of death and Dunjic’s criticism concerning the imprecise description of injuries.

299. The Trial Chamber also noted that Haglund’s methodology was criticised by a forensic
pathologist and rejected by an ICTR trial chamber. The Trial Chamber nevertheless found that
nothing raised by the Defence created a reasonable doubt as to the reliability of Haglund’s work

because, inter alia, the criticised determinations of cause of death were in fact made by another

809
810
811
812
813
814
815
816

Prosecution’s Response Brief (Beara), paras 39-41, 43-44.

Prosecution’s Response Brief (Beara), para. 202. See also Prosecution’s Response Brief (Beara), para. 42.
Sainovic et al. Appeal Judgement, paras 152, 161.

Sainovic et al. Appeal Judgement, paras 152, 161.

Trial Judgement, paras 610-612.

Trial Judgement, para. 614.

Trial Judgement, para. 616.

Trial Judgement, paras 611, 619.
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expert in the ICTR case, and an expert panel set up by the Prosecution to investigate complaints
against Haglund cleared him of any wrongdoing.817 The Appeals Chamber finds that Beara has
failed to show that no reasonable trial chamber could have concluded that the reliability of

Haglund’s work was not tarnished by the criticism of his methodology.

300. As for Haglund’s conclusions on the manner and cause of death, the Appeals Chamber is
not convinced that the determination of the manner of death necessarily hinges on the identification
of the cause of death. Thus, even when it is impossible to determine the cause of death because
body parts and soft tissue are missing,818 there may be other evidence showing, for instance,
gunshot wounds in bones, shattering of skulls and bones, projectiles in body parts, amputation of
body parts, or blindfolds. The Appeals Chamber is therefore not convinced that a reasonable trial
chamber could not have relied on Haglund’s conclusions. Beara has failed to provide any further
examples of his assertion that the conclusions of the Prosecution forensic experts were based solely

on circumstantial evidence.

301. The Trial Chamber found that, on 13 July 1995, members of the BSF killed approximately
150 Bosnian Muslim men in an area along a dirt road in the Cerska Valley.®" It also found that the
bodies of 150 males were recovered from the grave.*” The Appeals Chamber notes that the
Prosecution and Beara agree that some of the victims found in the grave were in fact killed after
13 July 1995.%%! Beara refers to Janc’s evidence indicating that ten individuals may have been
killed as late as 17 July 1995.%** While the Trial Chamber did not explicitly address this evidence in
the Trial Judgement,823 it concluded that “approximately 150” Bosnian Muslim men were killed on
13 July 1995.%** In light of this, and considering the nature of the evidence on which Beara relies,
the Appeals Chamber is not convinced that the Trial Chamber “completely disregarded”825 this
evidence or that the impugned finding is erroneous. In any event, it remains undisputed that the vast
majority of the victims — approximately 140 out of 150 — were killed on 13 July 1995. The Appeals
Chamber therefore finds that Beara has failed to show that any alleged error would cause a

miscarriage of justice.

817
818
819
820
821

Trial Judgement, para. 620.

See Trial Judgement, para. 612.

Trial Judgement, para. 414.

Trial Judgement, paras 412-413.

Beara’s Appeal Brief, para. 200; Prosecution’s Response Brief (Beara), para. 202, referring to Prosecution’s
Final Brief, para. 581.

822 Beara’s Appeal Brief, paras 41, 200, referring to Dugan Janc, T. 33528-33529 (1 May 2009), Ex. 1D01391,
“Disclosure of Information Provided to the Office of the Prosecutor, 27 April 20097, p. 2.

823 See Trial Judgement, paras 410-414.

824 Trial Judgement, para. 414 (emphasis added).

825 Kvocka et al. Appeal Judgement, para. 23.
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302. Thus, the Appeals Chamber finds that Beara has failed to show that the Trial Chamber

erred regarding the forensic evidence and therefore dismisses his appeal in this regard.

(i1)) Number of persons killed in legitimate combat operations

303. Beara submits that the Trial Chamber violated the best evidence rule by giving undue
weight to flawed, circumstantial, and unreliable Prosecution expert witness evidence and by
disregarding survivors’ testimonies and documentary evidence supporting the view that many were
killed in legitimate combat operations.826 Beara also contends that the Trial Chamber ignored the
geographical proximity and overlap between legitimate combat operations and the mass graves
which Janc depicted on a map.**’ Beara further asserts that the Trial Chamber erroneously failed to
address Defence arguments that Prosecution expert reports did not exclude the possibility that a
substantial number of identified Bosnian Muslim men were killed in combat.**® Beara argues that
the Trial Chamber also erred in failing to analyse Defence expert Witness Svetlana Radovanovi¢’s
evidence of 3,277 overlaps between the ABiH database and the 2005 List of Missing, which
supported the view that many died in combat.*® Finally, Beara submits that by failing to discuss all
available evidence regarding members of the Bosnian Muslim column dying from legitimate
combat operations,*” the Trial Chamber violated his right to a fair trial, leading to a miscarriage of
justice.®?! The Prosecution responds that Beara fails to show any error in the Trial Chamber’s

finding.®*

304. With regard to the number of deaths from legitimate combat operations, the Appeals
Chamber notes that in reaching its estimate of the number of persons executed, the Trial Chamber
excluded 648 individuals identified from surface remains based on Janc’s testimony that cases
involving death from a land mine, suicide, or legitimate combat operation were most likely to be
found among surface remains.*” The Appeals Chamber further notes that the Trial Chamber did
consider relevant testimony from all the witnesses listed by Beara.® The Trial Chamber also took
into account documentary evidence on the topic, including that on which Beara relies.*” Regarding

the geographical proximity or overlap between legitimate combat operations and the Srebrenica

826 Beara’s Appeal Brief, paras 160-162, 164; Beara’s Reply Brief, paras 62-64; Appeal Hearing, AT. 205-206
(3 Dec 2013). See also Beara’s Reply Brief, para. 67.
827 Beara’s Appeal Brief, para. 163.
Beara’s Appeal Brief, para. 164.
Beara’s Appeal Brief, para. 165; Beara’s Reply Brief, para. 64. See also Trial Judgement, para. 625.
Beara’s Appeal Brief, paras 166-167; Beara’s Reply Brief, paras 62, 64.
Beara’s Appeal Brief, intro before para. 160, para. 160.
832 Prosecution’s Response Brief (Beara), paras 156-163; Appeal Hearing, AT. 214-215 (3 Dec 2013).
833 Trial Judgement, para. 617 & fn. 2255, para. 660. The Trial Chamber observed that Janc calculated a total of
648 individuals whose remains were found on the ground or surface. Trial Judgement, fn. 2256.
Trial Judgement, paras 380-381 and references cited therein. See Beara’s Appeal Brief, para. 161; Beara’s
Reply Brief, fn. 45.

828
829
830
831
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Related Graves, the Trial Chamber found that legitimate combat operations occurred close to some
of the graves based on Janc’s testimony and the map to which Beara refers.*® The Appeals
Chamber therefore dismisses Beara’s contention that the Trial Chamber disregarded any of this

evidence.

305. As for the Defence arguments which Beara submits were ignored by the Trial Chamber, the
Appeals Chamber recalls that, although a trial chamber is obliged to set out a reasoned opinion in
writing, it is not obliged to address every argument in detail.*” The Appeals Chamber finds that

Beara has failed to explain why the alleged omissions invalidate the Trial Judgement.

306. With respect to Radovanovic¢’s evidence, the Trial Chamber considered but rejected her
critique of the methodology applied to the 2005 List of Missing.**® In doing so, the Trial Chamber
did not specifically address Radovanovi¢’s conclusion regarding overlaps of the ABiH database
with the 2005 List of Missing.* The Appeals Chamber recalls that it is to be presumed that the
Trial Chamber evaluated all the evidence presented to it as long as there is no indication that the
Trial Chamber completely disregarded any particular piece of evidence.** The Appeals Chamber
also recalls that there may be an indication of disregard when evidence which is clearly relevant to
the findings is not addressed in the Trial Chamber’s reasoning.**' Beara contends that the evidence
“supports the Defence argument that many of these soldiers actually died as a result of their
engagement with VRS forces”.** The Appeals Chamber considers that evidence purporting to
conclude that a number of soldiers contained in the ABiH database also appeared on the 2005 List
of Missing is not necessarily relevant to the Trial Chamber’s findings regarding the total number of
persons executed. Furthermore, the Appeals Chamber can see no indication that the number of
identified victims of execution was based on the 2005 List of Missing.843 Consequently, the

Appeals Chamber is not convinced that the Trial Chamber disregarded the evidence.

307. Inlight of the above, the Appeals Chamber finds that Beara has failed to show that the Trial
Chamber erred with respect to the number of persons executed following the fall of Srebrenica and

therefore dismisses this aspect of his appeal.

835 Trial Judgement, para. 617 & fn. 2256, referring to, inter alia, Ex. 1D00374, “UNPROFOR, Srebrenica-Tuzla
Ug)date, 17 July 1995”. See Beara’s Appeal Brief, fn. 209; Appeal Hearing, AT. 205-206 (3 Dec 2013).

83 Trial Judgement, para. 617 & fn. 2257. See Beara’s Appeal Brief, fn. 211.

Haradinaj et al. Appeal Judgement, para. 128.

Trial Judgement, paras 634-637.

Trial Judgement, paras 634-637. See also Beara’s Final Brief, para. 520.

Dordevic Appeal Judgement, fn. 2527; Haradinaj et al. Appeal Judgement, para. 129; Kvocka et al. Appeal
Judgement, para. 23.

s Dordevic Appeal Judgement, para. 864; Haradinaj et al. Appeal Judgement, para. 129; Kvocka et al. Appeal
Judgement, para. 23.

84 Beara’s Appeal Brief, para. 165.

See infra, para. 336.
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839
840
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(¢) The Trial Chamber’s findings on demographic evidence

308. Beara submits that the Trial Chamber erred in law and abused its discretion by failing to
properly consider and give adequate weight to the testimonies of Defence demographic expert
Witnesses Miladin Kovacevi¢ and Radovanovié.*** Beara argues that, instead, the Trial Chamber
found that Prosecution demographic experts’ conclusions were reliable and shifted the burden of
proof to the Defence to prove otherwise.*” Beara contends that, as a result, his right to a fair trial
was violated, leading to a miscarriage of jus‘[ice.846 Furthermore, he submits that the Trial Chamber
erred in law and abused its discretion by admitting the evidence of Prosecution demographic

experts and by giving undue weight to it.37

309. The Appeals Chamber finds that Beara has failed to develop any arguments in support of
his assertion that the Trial Chamber erred by admitting the evidence of Prosecution demographic

848

experts.”~ The Appeals Chamber therefore will not give further consideration to Beara’s argument

regarding admission into evidence and turns to the weight accorded to the evidence.

(i) The Trial Chamber’s rejection of the evidence of Kovacevié

310. Beara submits that the Trial Chamber erred by disregarding, without a reasoned opinion,
Kovacevi¢’s analysis that showed that the conclusion of the Prosecution experts on the number of
missing persons was inaccurate.*” Beara argues that the Trial Chamber erroneously found that
Kovacevi¢’s approach was fundamentally flawed because he did not use data from the International
Committee of the Red Cross (“ICRC”) and Physicians for Human Rights on persons reported
missing, and that this error effectively shifted the burden of proof onto the Defence.** Beara also
contends that the Trial Chamber erroneously found that Kovacevic’s evidence was speculative due
to the lack of explanation of the sources of the documents used.*”' The Prosecution responds that
Beara fails to show an error in the Trial Chamber’s findings and that the Trial Chamber did not

shift the burden of proof to the Defence.®

844
845
846
847

Beara’s Appeal Brief, intro before para. 168, paras 168-172. See also Trial Judgement, paras 630, 634.

Beara’s Appeal Brief, intro before para. 168, paras 168-171. See also Beara’s Appeal Brief, para. 44.

Beara’s Appeal Brief, intro before para. 168.

Beara’s Appeal Brief, intro before para. 37, para. 44. In support of his submission, Beara presents the same
detailed arguments as the ones he advances regarding the Trial Chamber’s alleged failure to properly consider the
testimony of Defence experts. Beara’s Appeal Brief, paras 44, 168 and references cited therein. See also Beara’s Reply
Brief, para. 65.

848 See Beara’s Appeal Brief, para. 44; Beara’s Reply Brief, para. 24.

849 Beara’s Appeal Brief, paras 44, 168 & fns 80, 223; Beara’s Reply Brief, paras 24, 66, 68.

820 Beara’s Appeal Brief, para. 169.

81 Beara’s Appeal Brief, para. 172; Beara’s Reply Brief, para. 67.

852 Prosecution’s Response Brief (Beara), paras 39, 45, 165.
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311. The Appeals Chamber notes that the Trial Chamber considered but ultimately rejected
Kovacevi¢’s challenges to Prosecution Witness Helge Brunborg’s compilation of the 2005 List of

i 853
Missing.

The Trial Chamber found Kovacevi¢’s analysis unreliable because he: (1) calculated the
number of missing persons in Srebrenica after the fall of the town using an imprecise
methodology;85 *(2) ignored certain important data sources used by Brunborg;85 > and (3) relied upon
documents that the Trial Chamber could not properly identify and whose reliability it could not
assess.®® Consequently, the Appeals Chamber rejects Beara’s initial assertion that the Trial
Chamber disregarded Kovacevi¢’s analysis without a reasoned opinion. Turning to each of the
bases supporting the Trial Chamber’s finding, the Appeals Chamber notes that Beara simply
ignores the Trial Chamber’s first basis for rejecting Kovacevic’s analysis. With regard to the second
basis, he has failed to adequately explain how it amounted to a reversal of the burden of proof. As
for the third basis, Beara merely asserts that the Trial Chamber erred without substantiating his

argument. The Appeals Chamber therefore finds that Beara has failed to show an error in the Trial

Chamber’s findings regarding Kovacevic¢’s evidence and dismisses Beara’s appeal in this respect.

(i1)) The Trial Chamber’s rejection of the evidence of Radovanovié

312. Beara submits that the Trial Chamber erred by disregarding without a reasoned opinion
Radovanovi¢’s testimony critiquing the methodology of the Prosecution demographic experts and
showing that the latter: (1) disregarded available sources that would have produced a more reliable
list of missing persons; (2) used a large number of identification keys to match persons between the
1991 Census and a list of voters made after 1995; and (3) did not define the actual territory of
Srebrenica.®’ Beara argues that the Trial Chamber shifted the burden of proof to the Defence
when: (1) comparing Brunborg’s result with Radovanovié’s on the total number of missing persons,
and rejecting Radovanovic¢’s conclusion that 1,002 individuals who did not match the 1991 Census
records should have been excluded from the number; and (2) finding, without giving a reason, that
people who may have died prior to 10 July 1995 were not wrongly included in the 2005 List of
Missing despite Defence arguments that bodies not related to the executions were buried in the
Srebrenica Related Graves.*® Finally, Beara contends that the Trial Chamber erroneously found
that Radovanovic¢’s evidence was speculative due to the lack of explanation about the sources of the

documents she used, when in fact she testified that she had received the documents from the

853 See Trial Judgement, paras 630-633, 637.

854 Trial Judgement, para. 632. See also Trial Judgement, para. 631.

855 Trial Judgement, para. 633.

836 Trial Judgement, para. 637.

857 Beara’s Appeal Brief, paras 44, 168 & fns 77-79, 220-222; Beara’s Reply Brief, paras 24, 66, 68.
858 Beara’s Appeal Brief, paras 170-171; Beara’s Reply Brief, para. 69.
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Defence as materials disclosed by the Prosecution.* The Prosecution responds that Beara fails to

show an error in the Trial Chamber’s findings and that the burden of proof was not shifted.®®

313. The Appeals Chamber observes that the Trial Chamber considered but ultimately rejected
several challenges presented by Radovanovi¢ to Brunborg’s compilation of the 2005 List of
Missing. The Appeals Chamber first notes that the Trial Chamber gave a reasoned opinion for
relying on the 2005 List of Missing despite Radovanovic¢’s testimony that Brunborg ignored many
available sources that would have produced a more reliable list.**' Second, the Appeals Chamber
considers that Beara has failed to develop the allegation that Prosecution experts used an
unreasonably large number of identification keys. Instead, he merely refers to Radovanovic’s
opinion that “if you have 71 keys for matching, you can match anything”.862 Third, regarding the
territorial definition of Srebrenica, Beara refers to Radovanovic¢’s testimony on the importance of
defining the space under consideration in statistical and demographic research and her criticism of
Prosecution expert reports in this regard.863 However, in the same reference Radovanovic¢ seemingly
stated that Brunborg considered Srebrenica to be “just the town of Srebrenica”. % Finally, Beara
asserts that the “objections and accompanying evidence are of the utmost importance for the
determination of the overall number of victims of the alleged JCE to Murder”,865 but has failed to

explain why the alleged omissions invalidated any decision of the Trial Chamber.

314. Beara’s allegations that the Trial Chamber shifted the burden of proof to the Defence are, in
the view of the Appeals Chamber, not supported by either of the examples he provides. In the first
example, the Trial Chamber explained why it accepted the work of Brunborg despite the criticism
of Radovanovic that the 2005 List of Missing wrongly included persons who could not be found on
the 1991 Census.*® In the second example, the Trial Chamber explained why it rejected
Radovanovic’s criticism that the 2005 List of Missing wrongly included persons who were not
associated with the July 1995 events in Srebrenica.®” This is properly within the Trial Chamber’s
task of weighing the evidence®™® and does not amount to a reversal of the burden of proof.869 The
Appeals Chamber therefore finds that Beara’s allegations are without merit. The Appeals Chamber

further notes with regard to the second example that Beara raises a new argument in his reply brief

859
860
861

Beara’s Appeal Brief, para. 172; Beara’s Reply Brief, para. 67.

Prosecution’s Response Brief (Beara), paras 39, 45, 165-167.

See Trial Judgement, paras 634-637.

862 Beara’s Appeal Brief, paras 44, 168, referring to Svetlana Radovanovic, T. 24339 (29 July 2008).
863 Beara’s Appeal Brief, paras 44, 168, referring to Svetlana Radovanovic, T. 24366 (30 July 2008).
864 Svetlana Radovanovi¢, T. 24366 (30 July 2008).

865 Beara’s Reply Brief, para. 24.

866 Trial Judgement, para. 635.

867 Trial Judgement, para. 636.

868 See, e.g., Lukic and Lukic¢ Appeal Judgement, paras 86, 112; Aleksovski Appeal Judgement, para. 63; Tadic
A(Ppeal Judgement, para. 64.

86 Cf. Nizeyimana Appeal Judgement, para. 136.
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that the Trial Chamber’s reasoning was erroneously based on a portion of Prosecution Witness Ewa
Tabeau’s testimony.®”® The Appeals Chamber declines to consider this new argument to which the

Prosecution did not have an opportunity to respond.871

315. Finally, the Appeals Chamber turns to Beara’s contention that the Trial Chamber
erroneously found that Radovanovic did not explain the sources of the documents she used, when in
fact she testified from whom she had received them. The Trial Chamber found that Radovanovic’s
report explained neither the source nor the content of the documents that she used in calculating the
number of displaced persons following the fall of Srebrenica. The Trial Chamber consequently
found that it had no basis to assess their reliability and qualified Radovanovi¢’s evidence as
speculative.*”> The Trial Chamber noted Radovanovi¢’s testimony that she had received the
documents from the Defence as materials disclosed by the Prosecution.®”” In the Appeals
Chamber’s view, Beara misunderstands the Trial Chamber’s reasoning that its ability to assess the
reliability of documents hinged on knowing the provenance and content of the documents and not
who may have provided them to Radovanovi¢. The Appeals Chamber therefore finds that Beara’s

argument is without merit.

316. In light of the foregoing, the Appeals Chamber finds that Beara has failed to show an error
in the Trial Chamber’s findings regarding Radovanovic’s evidence and accordingly dismisses

Beara’s appeal in this regard.

(d) The Trial Chamber’s findings on the ICMP data on deceased persons

(i) The Trial Chamber’s reliance on the evidence of Parsons

317. Regarding the number of persons buried in the Srebrenica Related Graves, Beara submits
that the Trial Chamber erred in law and abused its discretion by admitting the evidence of Witness
Parsons, Director of Forensic Science at the ICMP, and by giving undue weight to this evidence.®”*
Specifically, Beara argues that: (1) the ICMP never provided electropherograms showing the
results of the DNA analysis; (2) the Trial Chamber dismissed a Defence motion requesting the
disclosure of records establishing the identity of exhumed persons for the purpose of verifying the
records; (3) Parsons’s conclusions did not represent a list of closed cases, but rather DNA match

reports; (4) many identifications were conducted prior to the accreditation of the ICMP; and (5)

870 Beara’s Reply Brief, fn. 52, incorrectly referring to “Tabeau testimony T21502-21503”. See Trial Judgement,

fn. 2315, referring to Ewa Tabeau, T. 21052 (5 Feb 2008).

s See Mugenzi and Mugiraneza Appeal Judgement, fn. 273; Martic Appeal Judgement, para. 229.
872 Trial Judgement, para. 637.

873 Trial Judgement, fn. 2317.

874 Beara’s Appeal Brief, intro before para. 37, paras 45-47. See also Trial Judgement, para. 639.
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Parsons’s methodology was erroneous and his assumptions were speculative.®”> The Prosecution
responds that Beara fails to show an error in the Trial Chamber’s admission and evaluation of the
evidence, and that Witness Stojkovi¢ was provided with sample electropherograms and reached the

same conclusions as the [CMP.%"®

318. The Appeals Chamber finds that Beara has failed to show that the admission of Parsons’s
evidence constituted an abuse of discretion by the Trial Chamber.?”” The Appeals Chamber
therefore will not give further consideration to this argument and turns to the weight that the Trial

Chamber accorded to the evidence, addressing each of Beara’s arguments in turn.

319. The Trial Chamber found that Stojkovi¢ was provided with a sample bunch of DNA
analyses, including electropherograms, relating to one of the Srebrenica Related Graves and that
Stojkovié, through his test of the sample, came to the same conclusion as the ICMP.*"® Beara

ignores relevant factual findings and has failed to explain how the Trial Chamber erred.

320. The Trial Chamber dismissed Popovi¢’s motion asking for the disclosure of records
establishing the identity of exhumed persons due to the lateness of the request and failure to show
the Prosecution’s custody or control of the material.*” Beara stresses that the disclosure would
have made it possible to verify or dispute the Prosecution experts’ results,*™ but has failed to

articulate how the Trial Chamber erred in disposing of the motion.

321. The Trial Chamber noted Parsons’s testimony that the 2009 ICMP List of Deceased did not
represent a list of closed cases, but rather DNA match reports with high statistical certainty
ascribing an individual name to a victim sample.*®' Beara has failed to develop why this should

have prevented the Trial Chamber from relying on the list.

322. The Trial Chamber also noted Stojkovi¢’s criticism that 4,000 identifications had been
conducted by the ICMP before it received professional accreditation, but the Trial Chamber rather
viewed the accreditation as an expression of approval of the ICMP’s work.*®* Beara has failed to

articulate how the Trial Chamber erred in this regard.

323.  The Trial Chamber also found that Parsons estimated the total number of persons buried in

the Srebrenica Related Graves to be approximately 8,100, based on ICMP data and the following

875
876
871

Beara’s Appeal Brief, paras 45-46.

Prosecution’s Response Brief (Beara), paras 39, 46-51.
See supra, para. 297.

878 Trial Judgement, paras 646, 648-649.

87 Trial Judgement, para. 647 & fn. 2346.

880 Beara’s Appeal Brief, para. 45.

881 Trial Judgement, para. 644.

882 Trial Judgement, para. 645 & fn. 2340.
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two assumptions: (1) the bone samples were representative, in terms of the chance of making a
DNA match, of all persons found in the graves; and (2) the failure to make a DNA match on a given
bone sample was due to the lack of DNA profiles from living family members of the missing.883
The Appeals Chamber finds that Beara has failed to develop how Parsons’s methodology and

assumptions WeEre €rroneous.

324. In light of the above, the Appeals Chamber finds that Beara has failed to show that the Trial
Chamber erred in admitting and weighing the evidence of Parsons and therefore dismisses Beara’s

appeal in this respect.

(i1)) The Trial Chamber’s rejection of the evidence of Debra Komar

325. Beara submits that the Trial Chamber erred in law and abused its discretion by rejecting the
evidence and conclusions of Defence expert Witness Debra Komar regarding ICMP data.®®* Beara
argues that the Trial Chamber erred in not accepting Komar’s conclusion that only 3,959
individuals could be identified once duplicate matches were eliminated, although Komar
extensively explained her methodology.*® Beara also contends that the Trial Chamber completely
disregarded Komar’s evidence disputing a Prosecution expert’s inclusion of 758 purportedly unique
DNA profiles not associated with specific individuals in the total number of people associated with
Srebrenica.**® As a result, according to Beara, his right to a fair trial was violated, leading to a
miscarriage of justice.®® The Prosecution responds that Beara fails to show any error in how the

Trial Chamber dealt with Komar’s evidence.®*®

326. The Trial Chamber noted Komar’s criticism that Parsons’s estimate of approximately 8,100
persons buried in the Srebrenica Related Graves was based upon unreliable extrapolation from
available data and would be reduced to only 3,959 identified individuals once duplicate matches
were eliminated.*® The Trial Chamber found, however, that Komar did not explain how and on
what basis she arrived at that number.* Beara refers to Komar’s testimony on her reorganisation
and analysis of the ICMP data.®' The Appeals Chamber cannot find in this testimony any
explanation how and on what basis she came to the specific number of 3,959. The Appeals

Chamber therefore finds that Beara’s argument is undeveloped.
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885
886
887
888
889
890

Trial Judgement, para. 641.

Beara’s Appeal Brief, intro before para. 168, paras 173-174. See also Trial Judgement, para. 642.
Beara’s Appeal Brief, para. 173.

Beara’s Appeal Brief, para. 174.

Beara’s Appeal Brief, intro before para. 168.

Prosecution’s Response Brief (Beara), para. 168.

Trial Judgement, paras 641-642.

Trial Judgement, para. 642.

81 Beara’s Appeal Brief, fn. 232, referring to Debra Komar, T. 23949-23958 (24 July 2008).
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327. Finally, with regard to Komar’s evidence disputing the 758 DNA profiles, the Appeals
Chamber notes that although the Trial Chamber did not explicitly address this evidence,*” Beara

has failed to explain why the omission invalidates the Trial Judgement.

328. In light of the foregoing, the Appeals Chamber finds that Beara has failed to show that the

Trial Chamber erred with respect to Komar’s evidence and dismisses this aspect of Beara’s appeal.
(e) Conclusion

329. The Appeals Chamber therefore dismisses all of Beara’s arguments under grounds of

appeal 5 in relevant part, 13, 14, and 17 in relevant part.

4. Nikoli¢’s appeal (Sub-ground 4.4)

(a) Introduction

330.  Nikoli¢ submits that the Trial Chamber erred in finding that at least 5,336 individuals were
executed following the fall of Srebrenica.*? Nikoli¢ specifically impugns the Trial Chamber’s: (1)
rejection of Radovanovic’s evidence on the methodology applied to the 2005 List of Missing; and
(2) alleged failure to consider the evidence establishing that up to 3,000 persons died from suicides
or legitimate combat operations.** The Prosecution responds that Nikoli¢’s submission should be

dismissed.®

331. The Appeals Chamber will first address whether Nikoli¢’s challenge to the Trial Chamber’s
finding could have any impact on its conclusion on genocidal intent, before turning to his

arguments regarding the evidence of Radovanovi¢ and deaths that did not result from executions.

(b) The potential impact on genocidal intent of the number of persons executed

332.  Nikoli¢ submits that the number of persons executed was significantly lower than 5,336 and
therefore no reasonable trier of fact could have found that the murder operation of the BSF was
perpetrated with genocidal intent.**® Thus, according to Nikoli¢, his conviction for aiding and

abetting genocide must be quashed.*”’

333.  The Prosecution responds that the Trial Chamber did not directly attribute the total number
of persons executed (5,336) to any of the accused or to the JCE to Murder, but rather used the

892

See Trial Judgement, paras 641-644.
893

Nikoli¢’s Appeal Brief, para. 78; Nikoli¢’s Reply Brief, para. 34.

804 Nikoli¢’s Appeal Brief, paras 79-85.

895 Prosecution’s Response Brief (Nikolic), paras 68, 77.

896 Nikoli¢’s Appeal Brief, paras 85, 87-88; Nikoli¢’s Reply Brief, para. 35.
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number of persons executed at specific execution sites as the basis for adjudging convictions and
sentences in relation to genocide.*® The Prosecution further argues that the scale of the murders
was only one of many factors that the Trial Chamber considered concerning genocidal intent.
According to the Prosecution, Nikoli¢ fails to demonstrate any impact on the Trial Chamber’s

. . . . .. 8
determination of genocide or on his conviction and sentence. 9

334. As stated above, for its conclusion on genocide, the Trial Chamber relied on both its
calculations regarding the number of persons executed at each execution site and its calculations on
the total number of persons executed.”™ The Appeals Chamber notes that the Trial Chamber
regarded the scale of the murder operation as relevant for deciding that genocide was committed by

members of the BSF"!

and also counted Nikoli¢’s awareness of the scale and scope of the killing
operations as one of the elements relevant for concluding that he aided and abetted genocide.902 In
light of the above, the Appeals Chamber finds that an alleged error in the Trial Chamber’s
calculation of the number of persons executed, if proven, could have an impact on the Trial
Chamber’s findings on genocide. The Appeals Chamber is therefore not convinced by the
Prosecution’s arguments in this regard. Accordingly, the Appeals Chamber will proceed to consider
Nikoli¢’s arguments regarding the Trial Chamber’s rejection of the evidence of Radovanovic¢ and

its alleged failure to consider evidence of non-execution deaths.

(c) The Trial Chamber’s rejection of the evidence of Radovanovic

335.  Nikoli¢ submits that the Trial Chamber erred when rejecting Radovanovic’s testimony that
no more than 3,225 individuals on the 2005 List of Missing matched individuals in the 1991

Census.”” The Prosecution responds that Nikoli¢’s arguments should be summarily dismissed.”®*
905

that “at least 5,336 identified

individuals were killed in the executions following the fall of Srebrenica”,”*® was largely based on

336. The Appeals Chamber recalls that the impugned finding,

the Janc Report, which in turn was mainly based on the 2009 ICMP List of Deceased.””’ The

Appeals Chamber can see no indication that the figure of 5,336 identified execution victims was

897

o8 Nikoli¢’s Appeal Brief, para. 88.

Prosecution’s Response Brief (Nikolic), paras 68-70.
Prosecution’s Response Brief (Nikolic), para. 70.

900 See supra, para. 231.

o0l Trial Judgement, paras 823, 837, 841, 856, 863.

902 Trial Judgement, paras 1404-1405, 1407, 1415.

903 Nikoli¢’s Appeal Brief, paras 79-82, 85; Nikoli¢’s Reply Brief, para. 34.
004 Prosecution’s Response Brief (Nikolic), paras 68, 71, 73-74, 76.

905
906
907

See Nikoli¢’s Appeal Brief, para. 78.
Trial Judgement, para. 664.
See supra, para. 254.
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based on the 2005 List of Missing, to which Radovanovi¢’s evidence pertains.””® Thus, the alleged

errors are not relevant to the impugned finding. Nikoli¢’s arguments are therefore dismissed.

(d) The Trial Chamber’s failure to consider evidence of non-execution deaths

337. Nikoli¢ submits that the Trial Chamber erred by failing to consider evidence showing that
up to 3,000 persons died as a result of suicide or legitimate combat operations, referring to:
(1) Parsons’s testimony that the ICMP established neither the manner nor the time of death;
(2) several estimates of the number of combat casualties; and (3) a memorandum by Tabeau
indicating that up to 73 per cent of the persons on the 2005 List of Missing could be matched with
ABiH military records (“Tabeau Memorandum”).”® The Prosecution responds that Nikoli€ fails to

10
show any error.”

338. The Appeals Chamber notes that Parsons accepted that “the ICMP establishes neither the
year nor the manner and time of death”.”'' However, the Appeals Chamber observes that the Trial
Chamber considered other evidence of mass executions which took place in the Srebrenica area in
July 1995 in rejecting Defence challenges pertaining to the cause or precise time of death of the
individuals found in the Srebrenica Related Graves.”'> The Appeals Chamber therefore finds that

Nikoli¢ has failed to establish any error in this regard.

339. The Trial Chamber explicitly considered the evidence pertaining to the number of combat
casualties, which included estimates as high as 3,000.913 The Trial Chamber, however, did not
accept those high estimates.”’* The Appeals Chamber recalls that in reaching its estimate of the
number of persons executed, the Trial Chamber excluded 648 individuals identified from surface
remains based on Janc’s testimony that deaths from land mines, suicide, or legitimate combat
operations were most likely to be found among surface remains.”"> The Appeals Chamber finds that
Nikoli¢ has failed to explain how the Trial Chamber allegedly erred with regard to the estimates of

the number of combat casualties.

340. The Appeals Chamber notes that the Trial Chamber did not explicitly address the Tabeau

Memorandum, which reported that there were approximately 70 per cent of matches between ABiH

908 See Trial Judgement, paras 635-637.

909 Nikoli¢’s Appeal Brief, paras 83-85; Nikoli¢’s Reply Brief, paras 34-35.

910 Prosecution’s Response Brief (Nikolic), paras 71-72.

o1 Thomas Parsons, T. 20919 (1 Feb 2008).

o2 See, in particular, Trial Judgement, paras 611, 619.

o Trial Judgement, para. 617 & fn. 2256. Cf. Nikoli¢’s Appeal Brief, para. 84 and references cited therein. The
relevant part of Exhibit 2D00669 is discussed at Dusan Janc, T. 33595-33599 (4 May 2009).

ol Trial Judgement, para. 617 & fn. 2256, para. 660.

o Trial Judgement, para. 617 & fn. 2255, para. 660. See also supra, para. 304.
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military records for the Tuzla region and the 2005 List of Missing.916 The Appeals Chamber recalls
that it is to be presumed that the Trial Chamber evaluated all the evidence presented to it as long as
there is no indication that the Trial Chamber completely disregarded any particular piece of
evidence.”'” The Appeals Chamber also recalls that there may be an indication of disregard when
evidence which is clearly relevant to the findings is not addressed in the Trial Chamber’s
reasoning.918 Nikoli¢ contends that the evidence provided “further corroboration of a high number
of combat casualties”.”"® The Appeals Chamber recalls that evidence purporting to conclude that a
number of persons contained in the ABiH military records also appeared on the 2005 List of
Missing is not necessarily relevant to the Trial Chamber’s findings regarding the total number of
persons executed,920 and that it found no indication that the number of identified execution victims
was based on the 2005 List of Missing.921 Consequently, the Appeals Chamber finds that Nikoli¢

has failed to establish that the Trial Chamber erred with regard to the Tabeau Memorandum.
(e) Conclusion

341. In light of the above, the Appeals Chamber finds that Nikoli¢ has failed to show that the
Trial Chamber erred in calculating the number of persons executed. Thus, the Trial Chamber’s
findings on genocide are not impacted. Accordingly, the Appeals Chamber dismisses his sub-

ground of appeal 4.4.
5. Conclusion

342. The Appeals Chamber has dismissed all challenges regarding the total number of deceased.

916 Ex. 3D00457, “Internal memorandum from Ewa Tabeau to Peter McCloskey: ABiH Military Records

Overlapplng with 2005 OTP List of Srebrenica Missing, 24 July 2008”, pp. 1-2.
Dordevic Appeal Judgement, fn. 2527; Haradinaj et al. Appeal Judgement, para. 129; Kvocka et al. Appeal
Judgement, para. 23.
ot Dordevic Appeal Judgement, para. 864; Haradinaj et al. Appeal Judgement, para. 129; Kvocka et al. Appeal
Judgement, para. 23.
o19 Nikoli¢’s Appeal Brief, para. 84.
920 See supra, para. 306.
ol See supra, para. 336.
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VII. OTHER EVIDENTIARY MATTERS
A. Alibi Evidence

1. Applicable law

343. The Appeals Chamber recalls that an alibi does not constitute a defence in its proper
sense.””> Where an accused raises an alibi he is merely denying that he was in a position to commit
the crime with which he was charged.923 It is settled jurisprudence of both the ICTY and the ICTR
that an accused does not bear the burden of proof beyond reasonable doubt in relation to
establishing an alibi’** but only needs to produce evidence likely to raise a reasonable doubt in the
Prosecution’s case.”” If the alibi is reasonably possibly true, it must be accepted.””® Where the alibi
evidence does prima facie account for the accused’s activities at the relevant time of the
commission of the crime, the onus remains on the Prosecution to eliminate any reasonable
possibility that the alibi is true.””” The Prosecution must establish beyond reasonable doubt that,

despite the alibi, the facts alleged are nevertheless true.”®

2. Popovié’s appeal

(a) Alleged errors in relation to Popovic’s alibi for the evening of 14 July 1995

344.  The Trial Chamber found that on 14 July 1995, Popovi¢ was embroiled in several important
aspects of the murder operation in Orahovac.”* It concluded that around 8:00 a.m. on 14 July 1995,
Popovié, Beara, and Nikoli¢ met at the Standard Barracks in Zvornik to discuss the organisation
and co-ordination of the murder operation (“14 July Meeting”);”*° Popovi¢ spent that morning in
the company of Nikoli¢ transporting prisoners from Bratunac to the Grbavci School;”' and,
Popovié, together with Nikoli¢, was present in Orahovac in the afternoon of that day, directing the

executions there.”* Finally, the Trial Chamber concluded that in the evening of 14 July 1995,

o2 Zigiranyirazo Appeal Judgement, para. 17; Ndindabahizi Appeal Judgement, para. 66, citing Kamuhanda

A?peal Judgement, para. 167. See Celebici Appeal Judgement, para. 581.
92 Renzaho Appeal Judgement, para. 303; Zigiranyirazo Appeal Judgement, para. 17. See Celebic¢i Appeal
Judgement, para. 581.
’ Nizeyimana Appeal Judgement, para. 35; Ndahimana Appeal Judgement, para. 91; Setako Appeal Judgement,
ara. 224; Renzaho Appeal Judgement, para. 303.
» Ndahimana Appeal Judgement, para. 91; Lukic¢ and Lukic¢ Appeal Judgement, paras 72, 361; Setako Appeal
Judgement, para. 224.
926 Ndahimana Appeal Judgement, para. 91; Renzaho Appeal Judgement, para. 303. See Nizeyimana Appeal
Judgement, para. 38.
Nizeyimana Appeal Judgement, para. 35; Kanyarukiga Appeal Judgement, para. 167; Setako Appeal
Judgement, para. 224; Zigiranyirazo Appeal Judgement, para. 18; Limaj et al. Appeal Judgement, para. 64.
928 Ndahimana Appeal Judgement, para. 91; Kanyarukiga Appeal Judgement, para. 167.
Trial Judgement, para. 1112.
Trial Judgement, paras 1106, 1112.
931 Trial Judgement, paras 1107-1109, 1112.
932 Trial Judgement, paras 1111-1112.

929
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Witness Ac¢imovic called the Standard Barracks in Zvornik and, after being told that Popovi¢ had

just arrived, had a conversation with him.”*

345.  On the basis of the evidence of Defence Witness Gordan Bjelanovic, Popovi¢ presented an
alibi.”** The Trial Chamber found that Bjelanovi¢’s testimony did not raise a reasonable doubt that

Popovic was in the Zvornik area on 14 July 1995.7%

346. Popovi¢ submits that the Trial Chamber erred in failing to consider all the evidence on the
trial record in rejecting his alibi that he could not have participated in the Orahovac killings because
he was at the IKM in Krivace (“Krivace IKM”) on 14 July 1995.° More specifically, Popovié first
contends that the Trial Chamber erred in considering that because his alibi witness, Bjelanovic, was
uncertain about the date he saw Popovic at the Krivace IKM and the proximity of the Krivace IKM
to Zvornik, Bjelanovié’s testimony did not raise a reasonable doubt as to Popovi€¢’s presence in
Zvornik on 14 July 1995.%" Popovié argues that the Trial Chamber failed to support its erroneous
finding that the Krivace IKM was “roughly 40 kilometers” from Zvornik, and suggests that this
estimate is only half of the actual distance, which he could not have traversed in the relevant time
frame.” Second, Popovi¢ contends that the Trial Chamber misinterpreted Prosecution Witness
PW-109’s testimony in finding that Popovi¢ spoke with Radislav Krsti¢ twice during the Zepa
operation “in the second half of July” — an operation which began on 14 July 1995 — and that
Bjelanovi¢’s testimony that he saw Popovié at the Krivace IKM on 14 or 15 July 1995 makes it
reasonable to conclude that PW-109 likewise saw him in the first half of July.939 Third, Popovié
submits that his presence at the Kriva¢e IKM in the evening hours of 14 July 1995 is confirmed by:
(1) the intercept of 17 July 1995 at 12:42 p.m. (“17 July Intercept”); (2) Prosecution Witness
Dragan Todorovic’s testimony of Popovi¢’s appearance in Dragasevac close to Krivace in the

morning of 15 July 1995; and (3) the testimony of Defence expert Witness Petar Vuga.”*’

347. The Prosecution responds that the Trial Chamber reasonably considered and rejected
Popovic’s alibi.”*' The Prosecution submits that Popovi¢ fails to demonstrate any impact of the
Trial Chamber’s finding on the estimated distance between the Krivace IKM and Zvornik.*** Tt

concedes that the Trial Chamber misinterpreted PW-109’s evidence, but submits that this error has

933
934
935
936

Trial Judgement, para. 1113.

Trial Judgement, para. 1114.

Trial Judgement, para. 1115.

Popovi¢’s Appeal Brief, paras 305-308. See Trial Judgement, paras 1114-1115. See also Popovic’s Reply
Brief, paras 82-83; Appeal Hearing, AT. 79 (2 Dec 2013).

937 Popovi¢’s Appeal Brief, para. 305. See Trial Judgement, paras 1114-1115.
Popovi¢’s Appeal Brief, para. 305; Popovic¢’s Reply Brief, para. 82.
Popovi¢’s Appeal Brief, para. 306 (emphasis in original).

Popovic¢’s Appeal Brief, para. 307; Popovié¢’s Reply Brief, para. 83.
Prosecution’s Response Brief (Popovic), paras 192-197.

Prosecution’s Response Brief (Popovic), paras 193-194.

938
939
940
941
942
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no impact on the verdict.”* Finally, the Prosecution submits that the 17 July Intercept does not
advance Popovic’s alibi, and that he merely repeats his trial submissions regarding the testimony of

Vuga.944

348. The Appeals Chamber notes that in rejecting Popovi€¢’s alibi for 14 July 1995, the Trial
Chamber took into consideration the “closeness” or proximity of the Krivace IKM to Zvornik and
Bjelanovié’s uncertainty about the times and dates relevant to when he saw Popovi¢ at the Krivace
IKM.’* Both factors were considered in conjunction with one another in finding that there was no
reasonable doubt as to Popovi¢’s presence in the Zvornik area on 14 July 1995. The Appeals
Chamber finds that Popovi€ has failed to articulate any error with respect to the Trial Chamber’s
finding on Bjelanovi¢’s uncertainty about when he saw Popovi€ at the Krivace IKM. As to the
distance between the Krivace IKM and Zvornik, the Appeals Chamber observes that the Trial
Chamber found it to be “roughly 40 kilometres™.*® Popovié¢ does not substantiate his claim that the
estimate is erroneous or that it would impact the Trial Chamber’s rejection of his alibi. Further, in
light of the other factor considered, i.e. Bjelanovi¢’s uncertainty about when he saw Popovi¢, such

an error would not constitute a miscarriage of justice.

349. The Appeals Chamber finds that the Trial Chamber indeed misinterpreted the evidence of
PW-109""" who testified that Popovi¢ visited Krivade and met with Krsti¢ during the Zepa
operation but without giving specific dates.”*® While this evidence does not exclude the possibility

5,949 it lacks sufficient clarity to bolster

that Popovi¢ was seen in Krivace in the first part of July 199
Popovi¢’s claim of an alibi for 14 July 1995. Thus, Popovi¢ has failed to demonstrate that the Trial

Chamber’s error in interpreting PW-109’s evidence resulted in a miscarriage of justice.

350. In addition, the Appeals Chamber notes that while the Trial Chamber did not refer to the
17 July Intercept or the testimonies of Witnesses Todorovi¢ and Vuga in its discussion of Popovi¢’s
alibi, it does not necessarily follow that the evidence was disregarded.”® Regarding the 17 July
Intercept, the Appeals Chamber observes that the VRS officer’s communications that “Popovi¢
isn’t at the IKM Krivace” and that “he hasn’t returned yet but he’ll be back in the afternoon”™' do
not attest to Popovi¢’s presence at the Krivace IKM on 14 July 1995. The Appeals Chamber notes

the testimony of Vuga concerning Popovi¢’s duty as Chief of Security Staff of the Drina Corps to

943
944
945
946
947

Prosecution’s Response Brief (Popovic), para. 195.

Prosecution’s Response Brief (Popovic), paras 196-197.

Trial Judgement, para. 1115.

Trial Judgement, para. 1115.

Trial Judgement, para. 1157.

948 PW-109, T. 14603 (closed session) (31 Aug 2007).

949 The Appeals Chamber notes that the VRS military operation against Zepa started on 14 July 1995. See Trial
Judgement, paras 682 et seq.

950 Krajisnik Appeal Judgement, para. 19; Kvocka et al. Appeal Judgement, para. 23.
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secure the command post from which the combat operation in Zepa would be commanded.
According to Vuga, the critical moment to put the security measures in place is at “the time of
preparedness of the command post”.952 This evidence concerns what the ideal procedure would
have been under normal circumstances rather than the actual events unfolding on the ground in
July 1995 and as such sheds no light on whether there is a reasonable possibility that Popovi¢ was
there on 14 July 1995. Further, the Appeals Chamber refers to its findings on the Trial Chamber’s
purported error in not providing reasons for rejecting the evidence of Todorovi¢ regarding
Popovic’s presence in Dragasevac, near Vlasenica, in the morning of 15 July 1995.°>° However,
even on the assumption that Popovi¢ was present at the Krivace IKM on 15 July 1995, it does not
provide support for the reasonable possibility of his presence there the previous day. Indeed, the
Appeals Chamber does not find this evidence to be sufficiently relevant to the Trial Chamber’s

finding on Popovi¢’s alibi, such that no explicit mention of it would indicate disregard.

351. Inlight of the above, the Appeals Chamber finds that Popovi¢ has failed to show an error in
the Trial Chamber’s assessment of the evidence with regard to his alibi for 14 July 1995. His

arguments are therefore dismissed.

(b) Alleged errors in relation to Popovic’s alibi with respect to his presence in BiSina

352.  The Trial Chamber found that on 23 July 1995, Popovi¢ joined the convoy of vehicles
bringing prisoners to Bi§ina.”* It concluded that Popovi¢ was the most senior officer present when
the soldiers from the 10" Sabotage Detachment were shooting prisoners in the vicinity of the Bigina
Battalion Command.” The Trial Chamber also found that after the executions were completed and
a construction machine arrived to dig a hole, Popovi¢ prompted two military policemen to take part

in loading the dead bodies.”*®

353.  On the basis of the evidence of Defence Witnesses SlaviSa Vlacié¢, Milenko Koji¢, and
Dragisa Coji¢, Popovi€ presented an alibi concerning his involvement in the Bigina killings.957 The
Trial Chamber found that the alibi evidence presented by Popovi€ did not raise a reasonable doubt

as to the Prosecution evidence placing him in Bigina when the executions took place.”®

354. Popovi€¢ submits that the Trial Chamber erred in dismissing his alibi for 23 July 1995 by

disregarding the evidence that places him in a meeting with Vla¢i¢ at the time of the BiSina

931 Ex. P01218a, “Intercept of conversation between Goli¢ and Zlatar 1, 17 July 1995, 12:42 hours”.

952 Petar Vuga, T. 23234-23235 (3 July 2008).
953 See infra, paras 1134 et seq.

934 Trial Judgement, para. 1146.

9% Trial Judgement, paras 1146-1147.

936 Trial Judgement, para. 1148.

97 Trial Judgement, para. 1149.
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killings.” Specifically, he asserts that Prosecution Witness PW-172 fabricated his evidence and

that the Trial Chamber disregarded parts of Vlaci¢’s testimony,960 the intercept of 23 July 1995 at

961

9:04 am. (“9:04 a.m. Intercept”),” the vehicle log of a car assigned to Popovic’,962 as well as

evidence provided by Koji¢ and Coji¢,”® all of which show that Popovi¢ arrived at Bisina after the

d.”** At the same time, Popovi¢ argues that the Trial Chamber erred in

executions were complete
finding that the military trucks seen by Koji¢ and Coji¢ were not necessarily used to transport the
prisoners to their execution sites.”® In support of his contention, Popovi¢ refers to evidence that he

was emotionally affected after returning from where the trucks had gone.966

355. The Prosecution responds that Popovi¢ fails to demonstrate any error in the Trial
Chamber’s approach to his alibi evidence.”” It contends that the Trial Chamber specifically
considered the vehicle log as well as the evidence of Vlagi¢, Koji¢, and Coji¢, but nevertheless
relied on the account of PW-172.7% Further, it argues that none of the alibi witnesses could be clear
as to when they saw Popovi¢, and that the 9:04 a.m. Intercept only indicated that Popovi¢ would
meet Vlaci¢ without specifying a time.”® Finally, the Prosecution submits that the testimony
suggesting that Popovi¢ was emotionally affected when Koji¢ saw him has no logical connection to

the assertion that Popovi¢ must have arrived at Bisina affer the executions.””’

356. At the outset, the Appeals Chambers recalls that, in its findings on Popovi¢’s presence in

971
2,

Bisina during executions, the Trial Chamber relied on the account of PW-17 whom it found to

be a credible witness.””

357. The Appeals Chamber notes that, contrary to Popovi¢’s submission, the Trial Chamber

considered the evidence of Vlaci¢ including his claim that his meeting with Popovi¢ took place

973
3.

several days after Djordije Popovié was captured on 18 July 199 The fact that VIaci¢ also stated

958

Trial Judgement, para. 1151.
959

Popovi¢’s Appeal Brief, paras 395-396; Popovi¢’s Reply Brief, para. 121. See Appeal Hearing, AT. 85

(2 Dec 2013).

960 Popovic¢’s Appeal Brief, paras 393-395.

Popovic¢’s Appeal Brief, para. 395 referring to Ex. P01313a, “Intercept”, 23 July 1995; Popovic¢’s Reply Brief,
ara. 121.

02 Popovi¢’s Appeal Brief, para. 396; Popovi¢’s Reply Brief, paras 118-119, 121.

963 Popovic¢’s Appeal Brief, para. 398.

964 Popovi¢’s Appeal Brief, paras 394, 400-401; Popovic¢’s Reply Brief, para. 121. See Appeal Hearing, AT. 85

(2 Dec 2013).

965 Popovi¢’s Appeal Brief, paras 398-399.

966 Popovi¢’s Appeal Brief, para. 400.

%67 Prosecution’s Response Brief (Popovic), para. 266.

968 Prosecution’s Response Brief (Popovic), paras 264-265, 267, 269-270.

969 Prosecution’s Response Brief (Popovic), paras 266, 268.

970 Prosecution’s Response Brief (Popovic), para. 271 (emphasis in original).

o1 Trial Judgement, paras 1147-1149.

72 Trial Judgement, para. 1151.

o Trial Judgement, paras 1149-1151.

961
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that the meeting took place several days before the body of Djordije Popovi¢ was found,””*

although
not specifically referred to in the Trial Judgement, does not add any more clarity to Vlacic’s

account and as such does not show that the Trial Chamber disregarded it.

358.  Similarly, the Appeals Chamber observes that, contrary to Popovi¢’s assertion, the Trial
Chamber specifically considered Popovic’s vehicle log as well as the evidence of Koji¢ and Coji¢
in reaching its conclusion on his alibi.”” The Appeals Chamber finds that Popovi¢ merely disagrees
with the Trial Chamber’s interpretation of evidence, presenting his own version of events without

showing any error in this regard. This warrants dismissal.

359. At the same time, the Appeals Chamber notes that in assessing Popovi¢’s alibi for
23 July 1995, the Trial Chamber did not refer to the 9:04 a.m. Intercept statement that “Popovi¢ is
going to see V1ati¢”.”’® The Appeals Chamber reiterates that unless there is an indication that the
Trial Chamber completely disregarded a particular piece of evidence, it is presumed that the Trial
Chamber evaluated all the evidence before it.””” There may be an indication of disregard when
evidence which is clearly relevant to the findings is not addressed in the Trial Chamber’s

reasoning.”’®

360. In considering whether the Trial Chamber disregarded evidence, the Appeals Chamber notes
that the 9:04 a.m. Intercept does not unambiguously confirm that, at 9:04 a.m. on 23 July 1995,
Popovi¢ was on his way to meet Vlacic. Instead, it merely indicates that Popovi¢ was going to see
Vlaci¢ at some unspecified moment in the future. The 9:04 a.m. Intercept is too vague — even when
considered alongside other evidence emphasised by Popovi¢ — to successfully demonstrate that
PW-172 fabricated his testimony as to Popovi¢’s presence in BiSina during the killings. Given the
vagueness of the 9:04 a.m. Intercept, Popovi¢ has failed to demonstrate that the Trial Chamber

erred in not referring to it.

361. Finally, the Appeals Chamber finds that Popovi¢ has failed to show how the Trial Chamber
erred in its assessment of the evidence of Koji¢ and Coji¢. A reasonable trier of fact could have
concluded that Koji¢’s statement that Popovi€ returned appearing tired and miserable after going in
the direction two military trucks had taken’” is incapable of raising reasonable doubt as to the Trial
Chamber’s finding that Popovi¢ was involved in, and present during, the BiSina killings. The

Appeals Chamber notes in this regard that according to Koji¢ Popovié¢ seemed perturbed even

o Slavisa Vlaci¢, Ex. 1D01438, “92 ter statement” (20 Apr 2008), p. 3.

o See Trial Judgement, paras 1149-1151.

976 Ex. P01313a, “Intercept”, 23 July 1995.

o Kvocka et al. Appeal Judgement, para. 23. See Pordevi¢ Appeal Judgement, fn. 2527; Sainovic et al. Appeal
Judgement, fns 3289, 4205.

8 Kvocka et al. Appeal Judgement, para. 23.
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before he left to follow the trucks and upon coming back “still seemed tired and miserable”.”™ As a
consequence, the Appeals Chamber finds that Popovi¢ has failed to demonstrate that the Trial

Chamber erred in relying on the testimony of PW-172.

362. For the foregoing reasons, the Appeals Chamber dismisses Popovi¢’s arguments that the

Trial Chamber erred in its assessment of the evidence with regard to his alibi for 23 July 1995.

3. Beara’s appeal (Grounds 9 and 12)

363. The Trial Chamber found that on 13 and 14 July 1995, Beara was present in Bratunac and
Zvornik and was actively engaged in the organisation of the murder operation.”®' It placed Beara at
a series of meetings which took place in the Bratunac SDS offices during the evening of
13 July 1995 continuing until the early morning hours of 14 July 1995, where the logistics of the

982
d.

planned murder operation were discusse The Trial Chamber also found that Beara attended the

14 July Meeting.”®

364. Beara raised an alibi for 13 and 14 July 1995, arguing that he was present in Belgrade at
that time in order to celebrate his birthday. Beara relied on Defence Witnesses Ceki¢, Gavrilovic,
and Milan Kerkez, all of whom testified to his presence in Belgrade on those dates.”* The Trial
Chamber found that the alibi raised by Beara was not reasonably possibly true and did not raise a

reasonable doubt about his presence in Bratunac and Zvornik on 13 and 14 July 1995.7%

(a) Alleged errors concerning the assessment of evidence

365. Under his ground of appeal 9, Beara submits that the Trial Chamber erred when it refused
to properly consider the testimonies of Defence witnesses that contradicted Prosecution evidence
concerning his whereabouts on 13 and 14 July 1995.°% Beara claims that the Trial Chamber “did

"%7 or completely disregarded them.”®® He

not admit any of the defence witnesses’ testimonies
argues that the Trial Chamber chose to rely only on Prosecution witnesses and asserts that the
testimonies of Ceki¢, Gavrilovié, and Kerkez, who testified under oath, cannot be of less evidential

value than the untested, uncorroborated, and/or unreliable statements and testimonies of Witnesses

o7 See Milenko Koji¢, Ex. 1D01446, “92 ter statement” (25 Dec 2008), p. 4.
980 Milenko Koji¢, Ex. 1D01446, “92 ter statement” (25 Dec 2008), p. 4.
%81 Trial Judgement, paras 1255-1280.

982
983
984
985
986
987
988

Trial Judgement, para. 1271.

Trial Judgement, para. 1272.

Trial Judgement, para. 1238.

Trial Judgement, para. 1249.

Beara’s Appeal Brief, intro before para. 140, para. 140.
Beara’s Reply Brief, para. 53.

Beara’s Appeal Brief, para. 140; Beara’s Reply Brief, para. 53.
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Deronji¢, M. Nikolié, and BorovCanin, among others.”® Beara then posits that as a consequence a
reasonable trial chamber would not have concluded that none of the evidence he proffered raised a

reasonable doubt about his presence in Bratunac and Zvornik on 13 and 14 July 1995.°%°

366. The Prosecution responds that the Trial Chamber analysed and properly rejected Cekic’s,
Gavrilovi¢’s, and Kerkez’s testimonies, and correctly found that there was no reasonable doubt as

to Beara’s presence in Bratunac and Zvornik on 13 and 14 July 1995.%%!

367. The Appeals Chamber first observes that the Trial Chamber heard Ceki¢,”** Gavrilovi¢,”””
and Kerkez,”* whose evidence forms part of the trial record.”””> Beara’s mere assertion that the
Trial Chamber “did not admit any of the defence witnesses’ testimonies” is therefore without merit.
Similarly, the Appeals Chamber notes that Beara has failed to specify which evidence was
allegedly disregarded by the Trial Chamber. Accordingly, this undeveloped assertion warrants

dismissal.

368. Second, the Appeals Chamber recalls that the preference for live testimony, although
acknowledged in the Tribunal’s Rules and jurisprudence, is not absolute.”®® It observes that the
Trial Judgement discusses Cekic¢’s, Gavrilovi¢’s, and Kerkez’s testimonies”’ and provides detailed
reasoning why their evidence was deemed unreliable and accorded no weight.””® Beara has failed to

demonstrate that the Trial Chamber ought to have preferred their testimonies over other evidence.

369. In light of the foregoing, the Appeals Chamber finds that Beara has failed to demonstrate
that the Trial Chamber erred in assessing the evidence concerning his whereabouts on 13 and
14 July 1995. As a consequence, his challenge to the Trial Chamber’s finding that the testimonies
of Defence witnesses did not raise a reasonable doubt about his presence in Bratunac and Zvornik at

the relevant time also fails. Beara’s ground of appeal 9 is therefore dismissed.

989

200 Beara’s Appeal Brief, para. 141. See Beara’s Reply Brief, para. 54.

Beara’s Appeal Brief, paras 140-141.

1 Prosecution’s Response Brief (Beara), paras 136-138. See also Appeal Hearing, AT. 217-222, 230
3 Dec 2013).

2 Miroslava Ceki¢, T. 24824-24860 (28 Aug 2008); 24873-24903 (29 Aug 2008).

993 Svetlana Gavrilovié, T. 24755-24784 (27 Aug 2008); 24785-24791 (28 Aug 2008).

994 Milan Kerkez, T. 24906-24958 (29 Aug 2008).

995 See Prosecutor v. Tihomir Blaski¢, Case No. IT-95-14-A, Decision on Prosecution’s Motion for Clarification

of the Appeals Chamber’s Decision Dated 4 December 2002 on Pasko Ljubici¢’s Motion for Access to Confidential

Material, Transcripts and Exhibits in the Blaski¢ Case, 8 March 2004, para. 34, stating that once a testimony is given in

court it becomes part of the trial record.

9% Rules 89(F), 92 bis(A), 94 bis(C) of the Rules; Simba Appeal Judgement, para. 103; Prosecutor v.

Sefer Halilovic, Case No. IT-01-48-AR73.2, Decision on Interlocutory Appeal Concerning Admission of Record of

Interview of the Accused from the Bar Table, 19 August 2005, paras 16-17.

997 Trial Judgement, paras 1238-1241, 1244-1247.

9% Trial Judgement, paras 1246-1247. See also supra, paras 221-224.
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(b) Alleged errors concerning the legal standard

370. Under his ground of appeal 12, Beara submits that the Trial Chamber erred as a matter of
law and abused its discretion in finding that his alibi evidence was not reasonably possibly true and
did not raise a reasonable doubt as to his presence in Bratunac and Zvornik on 13 and
14 July 1995.°° Beara argues that the Trial Chamber inappropriately shifted the burden of proof to
the Defence by requiring it to prove his alibi beyond reasonable doubt and that this constituted a
miscarriage of justice.'”” In this regard, Beara argues that the Trial Chamber’s finding that the
testimonies of Ceki¢ and Gavrilovi¢ lacked credibility did not mean they were not reasonably

possibly truthful in their testimonies.'*"'

371. In response, the Prosecution argues that the Trial Chamber applied the correct standard to
the alibi evidence.'®* It emphasises that the Trial Chamber’s finding on Beara’s presence in

Bratunac and Zvornik on 13 and 14 July 1995 was based on abundant evidence and that Beara’s

wholly unreliable alibi evidence was properly dismissed by the Trial Chamber.'*"

372. The Appeals Chamber observes that the Trial Chamber correctly recalled the law and

burden of proof to be applied in the assessment of alibi evidence.'” The sole instance Beara

1005 whose recollections the Trial Chamber

s 1006

contests concerns the testimonies of two alibi witnesses

considered to be “simply unreliable” and to which it attributed “no weight”. In light of the

1997 and “convincing evidence” placing Beara

totality of the evidence, including other alibi evidence
in the Bratunac and Zvornik areas on 13 and 14 July 1995,'%% the Trial Chamber found the alibi
raised by Beara to be not reasonably true and insufficient to raise a reasonable doubt as to Beara’s
presence in Bratunac and Zvornik at the relevant time.'”” Beara misunderstands the Trial

Chamber’s finding that the alibi “does not raise a reasonable doubt™'"?

as being somehow
equivalent to the Trial Chamber requiring Beara to prove his alibi beyond reasonable doubt. By

finding that the alibi did not raise a reasonable doubt, the Trial Chamber was saying no more than

999

1000
1001
1002
1003
1004

Beara’s Appeal Brief, intro before para. 156, paras 156, 159.

Beara’s Appeal Brief, intro before para. 156, paras 156-159; Beara’s Reply Brief, para. 60.

Beara’s Reply Brief, para. 61.

Prosecution’s Response Brief (Beara), paras 153-154.

Prosecution’s Response Brief (Beara), para. 154.

Trial Judgement, paras 57 (recalling that “[t]he Prosecution must establish beyond reasonable doubt that,
despite the alibi evidence, the facts alleged in the Indictment are nevertheless true”), 1243 (recalling that “where alibi
evidence has been raised by an accused, the burden remains on the Prosecution to eliminate any reasonable possibility
that the alibi is true”). See Nizeyimana Appeal Judgement, para. 35; Ndahimana Appeal Judgement, para. 91; Lukic and
Lukzc Appeal Judgement, paras 72, 361; Kanyarukiga Appeal Judgement, para. 167.

Beara’s Appeal Brief, fn. 208; Beara’s Reply Brief, para. 61.

Trial Judgement, para. 1246.

1007 Trial Judgement, paras 1247-1248.

1008 Trial Judgement, paras 1249, 1255-1280.

1009 Trial Judgement, para. 1249.

1010 Trial Judgement, para. 1249.

1006
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despite the alibi evidence, the facts alleged in the Indictment (that Beara was in the Bratunac and
Zvornik areas on 13 and 14 July 1995) are nevertheless true. The basis for this finding is that the
Prosecution established this fact beyond reasonable doubt. Thus, the Appeals Chamber finds that
Beara has failed to show that the Trial Chamber improperly shifted the burden of proof to the

Defence.

373. The Appeals Chamber thus considers that Beara has failed to demonstrate that the Trial
Chamber erred in finding that his alibi evidence was not reasonably possibly true and did not raise a
reasonable doubt as to his presence in Bratunac and Zvornik on 13 and 14 July 1995.'"°!! Beara’s

ground of appeal 12 is dismissed.

B. Expert Evidence Not Regarding the Number of Deceased

1. Nikolié¢’s appeal (Ground 13)

374.  Nikoli¢ submits that the Trial Chamber erred in law and fact by failing to consider or attach
probative value to Defence expert Witness Rémi Landry’s evidence, which showed from a military
perspective that PW-168 was not a credible witness.''? Nikoli¢ argues that the Trial Chamber’s
insufficient analysis of part of Landry’s evidence led it to make findings that were unreasonable and
wholly erroneous, in contravention of its obligation to provide a reasoned opinion.'®"? In this regard,
Nikoli¢ also argues that the Trial Chamber erroneously referred to Prosecution expert Witness
Richard Butler’s evidence in the context of discussing Landry’s evidence.'’* Nikoli¢ further argues
that the Trial Chamber entirely failed to consider other parts of Landry’s evidence.'”" Nikoli¢
concludes that the Trial Chamber’s error caused a miscarriage of justice, as its finding on the
credibility of PW-168 was a prerequisite for reaching three factual findings against Nikoli¢.'”'® The
Prosecution responds that the Trial Chamber reasonably rejected Landry’s evidence and that

Nikoli¢ fails to demonstrate any error.'”"’

375. The Appeals Chamber recalls that a trial chamber does not have to refer to the testimony of

1018
d;

every witness or every piece of evidence on the trial recor it is to be presumed that the Trial

Chamber evaluated all the evidence before it.'”'” In the present case, the Trial Chamber explicitly

101 See supra, para. 343.

1012 Nikoli¢’s Appeal Brief, paras 172, 178, 181, 185; Nikoli¢’s Reply Brief, para. 65. See also Appeal Hearing,
AT. 294-295 (private session) (4 Dec 2013).

1ons Nikoli¢’s Appeal Brief, paras 173-180; Nikoli¢’s Reply Brief, para. 67.

1014 Nikoli¢’s Appeal Brief, para. 181. See also Trial Judgement, para. 1355.

1013 Nikoli¢’s Appeal Brief, paras 182-184.

tore Nikoli¢’s Appeal Brief, paras 172, 185; Nikoli¢’s Reply Brief, para. 68.

1017 Prosecution’s Response Brief (Nikolic), paras 209-211, 227.

1018 Sainovic et al. Appeal Judgement, para. 658.

1019 Pordevi¢ Appeal Judgement, fn. 2527; Sainovic et al. Appeal Judgement, fns 3289, 4205; Krajisnik Appeal
Judgement, para. 141; Kvocka et al. Appeal Judgement, para. 23.
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addressed one aspect of Landry’s evidence. Its analysis of Landry’s evidence on this point is telling
of the Trial Chamber’s assessment of his evidence in general, notably that he “strayed well beyond
the purview of an expert witness” and that his “testimony was premised on a hypothesis as to how a
military person should react [...]. As such Landry’s comments can only be viewed as purely
speculative and not founded on any military expertise.”'**’ The Appeals Chamber recalls that the
purpose of expert testimony is to supply specialised knowledge that might assist the trier of fact in
understanding the evidence before it, and that in the ordinary case an expert witness offers a view
based on specialised knowledge regarding a technical, scientific or otherwise discrete set of ideas or
concepts that is expected to fall outside the lay person’s ken.'%%! Landry’s evidence purported to
analyse whether it was plausible from a military viewpoint that Major Dragan Obrenovic¢ acted in
the way described by PW-168.""% The Appeals Chamber considers that a reasonable trial chamber
could have dismissed such evidence as straying beyond the purview of an expert witness and into
the trial chamber’s firmly established role of making factual findings, including assessments of the
credibility of witnesses.'’> Thus, the Appeals Chamber is not convinced that the Trial Chamber

. . . . .. 1024
contravened its obligation to provide a reasoned opinion.

376. The Appeals Chamber recalls that it has already dismissed Nikoli¢’s claim that the Trial
Chamber’s assessment of PW-168’s credibility was “wholly erroneous”.'”® The Appeals Chamber
further recalls that it is within the discretion of the Trial Chamber to evaluate any inconsistencies, to
consider whether the evidence taken as a whole is reliable and credible, and to accept or reject the

I . 1026
“fundamental features” of the evidence.

The Appeals Chamber considers that it was within the
discretion of the Trial Chamber to prefer the evidence of a credible witness of fact over the
evidence of an expert witness regarding what that expert witness considered plausible from a
military point of view. Finally, the Appeals Chamber cannot see the relevance of the Trial
Chamber’s discussion of Butler’s evidence to the impugned findings on Landry’s evidence.'"’ The
Appeals Chamber is therefore not convinced that Nikoli¢ has shown that the Trial Chamber’s

assessment of Landry’s evidence contains any error resulting in a miscarriage of justice.

377. Having examined Nikoli¢’s arguments, the Appeals Chamber considers that they amount to
a mere assertion that the Trial Chamber failed to give sufficient weight to Landry’s evidence. The

Appeals Chamber therefore dismisses Nikoli¢’s ground of appeal 13.

1020
1021
1022
1023

Trial Judgement, para. 1355.

Nahimana et al. Appeal Judgement, para. 198, citing Semanza Appeal Judgement, para. 303.

Ex. 3D00409, “Military Expert Report by Rémi Landry” (confidential), para. 71.

Ntakirutimana and Ntakirutimana Appeal Judgement, para. 132; Musema Appeal Judgement, para. 18.

1024 See Article 23(2) of the Statute; Rule 98 ter(C) of the Rules.

1025 See supra, para. 171.

1026 Dordevic Appeal Judgement, para. 395; Naletilic and Martinovic¢ Appeal Judgement, para. 517; Kupreskic et
al. Appeal Judgement, para. 31. See supra, paras 136-137.

1027 See Trial Judgement, para. 1355.
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2. Beara’s appeal (Grounds 10 and 11)

(a) Identification evidence (Beara’s Ground 10)

378. Beara challenges the Trial Chamber’s general approach towards identification evidence, as
well as its findings with regard to specific identifications. The Prosecution responds that Beara fails
to demonstrate an error in the Trial Chamber’s approach to identification evidence which
invalidates its judgement and that his arguments should be dismissed. The Appeals Chamber will

examine each of Beara’s challenges in turn.

(i) The Trial Chamber’s general approach towards identification evidence

a. Identifications without the use of a photo line-up

379. Beara submits that the Trial Chamber erred in law and abused its discretion in finding that
the lack of a photo line-up did not reduce the probative value of identification evidence.'”*® Beara
argues that the Trial Chamber should have barred the identification evidence of five witnesses,
namely PW-162/Davidovi¢, PW-104, Slavko Peri¢, PW-165, and Vincent Egbers, because the
absence of a proper photo line-up rendered their identifications unreliable.'”® The Prosecution
submits that the Tribunal’s jurisprudence does not prohibit reliance on identification evidence in the

absence of a photo line-up and that such photo line-ups can at times be ineffective.'**

380. The Trial Chamber acknowledged that a photo line-up may “add to the strength of an
identification”, but held “that such evidence must be considered on a case-by-case basis and the
absence of a line-up does not necessarily reduce the probative value of the identification”.'®' The
Trial Chamber indicated that it “analysed all the circumstances under which the relevant
identifications were made and [...] assessed the reliability of those identifications with caution”.'**?
The Appeals Chamber considers that Beara has failed to show any error in the Trial Chamber’s

applroach.1033 Consequently, the Appeals Chamber dismisses Beara’s arguments.

1028
1029
1030
1031
1032
1033

Beara’s Appeal Brief, intro before para. 142, para. 148; Beara’s Reply Brief, para. 55.

Beara’s Appeal Brief, paras 143, 148.

Prosecution’s Response Brief (Beara), para. 141.

Trial Judgement, para. 1219.

Trial Judgement, para. 1219.

Cf. Lukic¢ and Luki¢ Appeal Judgement, para. 140; Kalimanzira Appeal Judgement, para. 96; Celebici Appeal
Judgement, para. 495.
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b. Factors for assessing the reliability of identification evidence

381. Beara contends that the Trial Chamber did not apply the correct factors for assessing
identification evidence.'™® The Prosecution argues that the Trial Chamber took a proper

1035
approach.

382. The Appeals Chamber recalls that where a finding of guilt is made on the basis of
identification evidence given by a witness under difficult circumstances, the Trial Chamber needs to
“carefully articulate the factors relied upon in support of the identification of the accused and
adequately address any significant factors impacting negatively on the reliability of the
identification evidence”.'”® The Appeals Chamber stresses that this is required only when a
witness’s identification was made under difficult circumstances, such as in the dark or as a result of
a fleeting glance.'™’ Beara does not specifically argue that any of the challenged identifications
occurred under “difficult circumstances”. The Appeals Chamber considers that Beara has failed to
show that Prosecution Witnesses PW-162/Davidovi¢, PW-104, and Vincent Egbers identified him
under such circumstances.'”® The Appeals Chamber therefore dismisses Beara’s argument with
regard to these three identifications. The situation with regard to Prosecution Witnesses Peri¢ and
PW-165 is less clear.'™® However, the Appeals Chamber notes that Beara does not put forward any
specific arguments challenging the factors on which the Trial Chamber relied when accepting the
identification made by Peri¢ and therefore dismisses this aspect of his argument. The Appeals
Chamber will further address Beara’s arguments concerning PW-165 when discussing the Trial

Chamber’s findings pertaining to the specific identification evidence provided by this witness.'**’

c. Distinction between identification and recognition witnesses

383. Beara asserts that the Trial Chamber failed to make a distinction between recognition and
identification witnesses.'®' The Prosecution responds that the Trial Chamber did make such a
distinction and that Beara fails to show that the Trial Chamber ignored the basis on which

o . <1042
recognition witnesses knew him.

1034 Beara’s Appeal Brief, paras 142, 148.

1033 Prosecution’s Response Brief (Beara), para. 141; Appeal Hearing, AT. 222-223 (3 Dec 2013).

1036 Luki¢ and Luki¢ Appeal Judgement, para. 136 (emphasis omitted); Haradinaj et al. Appeal Judgement,
ara. 152; Kupreskic et al. Appeal Judgement, para. 39.

037 Renzaho Appeal Judgement, para. 531, referring to Kupreskic et al. Appeal Judgement, paras 34, 39-40.

See also Lukic and Lukic Appeal Judgement, para. 137; Gatete Appeal Judgement, para. 193.

1038 See Trial Judgement, paras 1220, 1224-1225, 1274, 1278.

1039 See Trial Judgement, fn. 3674, para. 1228.

1040 See infra, paras 391-392.

1041 Beara’s Appeal Brief, paras 142, 148.

1042 Prosecution’s Response Brief (Beara), para. 141.
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384. The Appeals Chamber recalls that a witness who has acquired sufficient knowledge of an
accused may be considered a “recognition” witness, whereas someone to whom the accused was

1043
However, the

previously unknown by sight may be considered an “identification” witness.
Appeals Chamber considers that Beara has failed to explain why it was incumbent on the Trial
Chamber to distinguish between recognition and identification witnesses in the present case. In
particular, Beara has not shown that the Trial Chamber’s alleged failure to make such a distinction
would have any effect on, let alone invalidate, its decision regarding the reliability of identification
evidence. The Appeals Chamber therefore considers that it is not necessary to assess whether the
Trial Chamber made a distinction between identification and recognition evidence and dismisses

Beara’s arguments in this regard.

d. Witnesses who did not mention that Beara wore glasses

385. Beara argues that the Trial Chamber should have dismissed the identifications made by
three of the witnesses because they failed to indicate that the person identified as Beara wore
glasses, even though he always wore glasses.1044 The Prosecution argues that Beara’s contentions

are unsupported or have no impact.lo45

386. The Appeals Chamber notes that Beara provides only one reference to the trial record in
support of his argument, which is to the testimony of Defence expert Witness Willem Wagenaar.'*°
Wagenaar testified that four witnesses said that the person they saw did not wear glasses or did not
continually wear glasses, which Wagenaar thought would be quite surprising if Beara always wore
glasses. Wagenaar also testified that he was not an expert on Beara’s habit of wearing glasses.'*’
The Appeals Chamber considers that Beara’s reliance on an expert witness to establish facts related
to his habit of wearing glasses, when the role of an expert is to provide specialised knowledge — be
it a skill or knowledge acquired through training — that may assist the fact finder to understand the
evidence presented, is plainly unhelpful to his case. As such, Beara has failed to show any error.

The Appeals Chamber therefore dismisses Beara’s argument.
e. Conclusion

387. In light of the foregoing, the Appeals Chamber finds that Beara has failed to show that the

Trial Chamber erred in its general evaluation of the identification evidence.

1043
1044
1045

Lukic¢ and Lukic¢ Appeal Judgement, paras 118-119.

Beara’s Appeal Brief, para. 147.

Prosecution’s Response Brief (Beara), para. 145.

1046 Beara’s Appeal Brief, para. 147, referring to Willem Wagenaar, T. 25354 (8 Sept 2008).
1047 Willem Wagenaar, T. 25354 (8 Sept 2008).
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(i1)) The Trial Chamber’s findings with regard to specific identifications

388. Beara submits that the Trial Chamber erred in relying on the identification evidence

provided by PW-162/Davidovi¢, PW-104, PW-165, and Vincent Egbers.1048

a. Identifications by PW-104 and PW-162/Davidovié

389. Beara alleges that the Trial Chamber erred in relying, for the purpose of identification, on
PW-104’s and PW-162/Davidovi¢’s evidence that the man they saw introduced himself as “Beara”.
He argues that PW-104 stated that Beara did not and does not resemble the person that PW-104
supposedly met in July 1995 and that PW-162/Davidovi¢ stated that he would not be able to
recognise Beara today. Beara alleges that the Trial Chamber “glossed over” these statements and
erroneously dismissed more reasonable inferences other than that these witnesses correctly
identified him.'** Finally, Beara contends that the Trial Chamber erroneously relied on other non-
credible evidence to corroborate the identifications made by PW-104 and PW-162/Davidovi¢.'*°
The Prosecution argues that Beara attempts to substitute the Trial Chamber’s reasonable evaluation

of the evidence with his own.'%!

390. The Appeals Chamber notes that the Trial Chamber acknowledged Beara’s submission
regarding PW-162/Davidovié’s inability to recognise Beara if he would see him today in the

1052
street

and considered PW-104’s statement that when he saw Beara on television on his way to
The Hague, he did not look like the person he met in 1995.'"° With regard to PW-104, the Trial
Chamber relied on his identification evidence because: (1) the person whom PW-104 met
introduced himself as “Colonel Beara” and physically resembled Beara at the time; (2) a
considerable amount of time passed before the witness saw Beara again; and (3) other evidence
placed Beara in similar meetings at the time.'”* As for PW-162/Davidovi¢, the Trial Chamber
relied on the witness’s evidence that the person introduced himself as “Beara” as well as other
evidence concerning Beara’s presence at the location where the witness met him.'” The testimony

of PW-162/Davidovi¢ to which the Trial Chamber referred can reasonably be interpreted as a

remark that Beara had substantially aged since the witness last saw him.'® 6 Finally, the Appeals

1048
1049
1050
1051

Beara’s Appeal Brief, paras 144-146.

Beara’s Appeal Brief, para. 144.

Beara’s Reply Brief, para. 56.

Prosecution’s Response Brief (Beara), para. 142.

1052 Trial Judgement, para. 1222, referring to, inter alia, PW-162/Srbislav Davidovi¢, T. 9267 (22 Mar 2007).

1053 Trial Judgement, para. 1225, referring to PW-104, T. 8015 (1 Mar 2007).

1034 Trial Judgement, para. 1225.

1053 Trial Judgement, para. 1224.

1056 PW-162/Srbislav Davidovié¢, T. 9267 (22 Mar 2007) (“Q. I would also like to ask you if you remember the
person that you spoke with and who introduced himself as Colonel Ljubi[$]a Beara? A.Yes, I do remember that person.
Q. Can you describe that person? A. I see that person here now. And the face has changed a lot. At the time he looked
very different, more vigorous, younger, in a better mood. I don’t know. Had I not known that it was Colonel Beara,
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Chamber notes that Beara does not substantiate his contention that the Trial Chamber erred in
relying on other non-credible evidence in order to corroborate the identifications made by PW-104
and PW-162/Davidovié.'®” In these circumstances, the Appeals Chamber is not convinced that
Beara has shown that the Trial Chamber erred or abused its discretion when relying on the

identification evidence of PW-104 and PW-162/Davidovié.

b. Identification by PW-165

391. Beara submits that he was not identified by PW-165 and that the Trial Chamber
unreasonably inferred that the person PW-165 saw from the back was Beara.' According to the

Prosecution, Beara’s challenge to PW-165’s identification repeats his ground of appeal 6 and

should be dismissed.'*”

392. The Trial Chamber found that someone told PW-165 that two of the men PW-165 saw from
the back at the Standard Barracks at 6:30 p.m. on 15 July 1995 were Popovi¢ and Beara.'" The
Trial Chamber indicated that since PW-165 only saw the back of Beara and was not able to
subsequently identify him, he did not “directly” identify Beara.'*! Accordingly, the Trial Chamber
took into account the unusual nature of the identification by PW-165, which was based on hearsay.
The Appeals Chamber recalls that identification hearsay evidence may, depending on the
circumstances of the case, require other credible or reliable evidence in order to support a finding of
fact beyond reasonable doubt.'%* In the present case, the Trial Chamber further based its finding
regarding Beara’s presence on the partial confirmation of the hearsay evidence through the
subsequent identification of Popovi¢ as well as other evidence on Beara’s presence in the area at
the time.'%®* Thus, the issue is not an identification made in difficult circumstances, but rather an
identification based on circumstantial evidence. In light of the foregoing, the Appeals Chamber is
not convinced that Beara has shown that the Trial Chamber erred or abused its discretion when

relying on, inter alia, the evidence of PW-165 to identify Beara.

c. Identification by Vincent Egbers

393. Beara contends that the Trial Chamber erred in accepting Egbers’s identification, which

was mistaken, uncorroborated, and only made after repeated viewings of a video in which the only

I would not have recognised him if I saw him in the street. I still have - or I still remember him as what - what he looked
like then.”).

1057 See Beara’s Reply Brief, para. 56.

1058 Beara’s Appeal Brief, para. 145; Appeal Hearing, AT. 198-200 (3 Dec 2013).

1059 Prosecution’s Response Brief (Beara), para. 143.

1060 Trial Judgement, paras 1227-1228.

1os1 Trial Judgement, para. 1228.

1062 See Renzaho Appeal Judgement, para. 534. See also Lukic and Lukic¢ Appeal Judgement, paras 387, 577.

1063 Trial Judgement, para. 1228, referring to Trial Judgement, para. 1123.
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person on the video who remotely resembled Beara was Beara himself.'%* Beara further contends
that the Trial Chamber erred by not requiring the Prosecution to corroborate Egbers’s

identification, 1065

and by not inferring from the absence of corroborating evidence that he was not
present at Nova Kasaba on 14 July 1995.'%° Beara invites the Appeals Chamber to follow judicial
opinions in other cases that questioned Egbers’s testimony.1067 Beara concludes that the Trial
Chamber’s errors invalidate the Trial Judgement insofar as his physical presence was considered to

be important.1068

394. The Prosecution responds that the law does not require corroboration of Egbers’s
identification and that Beara ignores relevant evidence and fails to establish that it was

unreasonable for the Trial Chamber to rely on Egbers’s evidence.'*®”

395. The Appeals Chamber dismisses Beara’s arguments regarding Egbers’s identification as
they are not supported by any references to the trial record. The Appeals Chamber further observes
that there was no legal requirement that Egbers’s evidence be corroborated.'’” Finally, Beara’s
allusions to judicial opinions in other cases are not supported by any precise references and fail to
explain why the findings of the Trial Chamber were allegedly unreasonable.'””" Thus, Beara has

not shown that the Trial Chamber erred when relying on the evidence of Egbers to identify Beara.
d. Conclusion

396. The Appeals Chamber finds that Beara has failed to show that the Trial Chamber erred in
relying on the identification evidence provided by PW-162/Davidovié, PW-104, PW-165, and
Egbers.

(iii) Overall conclusion

397. The Appeals Chamber dismisses Beara’s ground of appeal 10 in its entirety.

(b) Linguistic expert evidence (Beara’s Ground 11)

398. Beara submits that the Trial Chamber erred in law and abused its discretion in not relying

on the evidence of Defence linguistic expert Witness Slobodan Remetié¢, which cast doubt on the

1064 Beara’s Appeal Brief, para. 146.

1065 Appeal Hearing, AT. 160-163, 167-168 (2 Dec 2013); AT. 195-198 (3 Dec 2013).

10ee Appeal Hearing, AT. 168 (2 Dec 2013); AT. 198 (3 Dec 2013).

1067 Appeal Hearing, AT. 198 (3 Dec 2013).

1068 Appeal Hearing, AT. 197-198 (3 Dec 2013).

1069 Prosecution’s Response Brief (Beara), para. 144; Appeal Hearing, AT. 213-214 (3 Dec 2013).

1070 See Pordevi¢ Appeal Judgement, paras 819, 858; Aleksovski Appeal Judgement, para. 62; Tadic Appeal
Judgement, para. 65.

1071 See also infra, para. 1677.
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attribution of certain intercept evidence to him.'”” Beara argues that the Trial Chamber
erroneously rejected Remetic’s conclusions because they were formed on the basis of limited
contact with Beara and without hearing the audio recordings of the relevant intercepts.'’”® Beara
contends in this regard that Remeti¢’s conclusions were in fact based on all of the available
intercept evidence as well as audio recordings of Beara’s interview with the Prosecution and
Remetic¢’s personal meetings with him.'"”* Beara further submits that the Trial Chamber
disregarded the corroborating evidence of various witnesses regarding “Beara’s linguistic patterns
of speech” and his distinct accent.'””> Beara also submits that the Trial Chamber erred in rejecting
Remetic’s findings on the basis of a lack of audio recordings of the relevant intercepts, when it had
previously rejected the Defence’s objection to their admissibility on the same grounds.1076 Finally,
Beara states that the evidence of the intercept operators does not affect Remeti¢’s conclusions,
based on linguistic expertise, that Beara did not participate in specific intercepted conversations.'’”’
The Prosecution argues that the Trial Chamber reasonably rejected Remeti¢’s conclusions, a matter
that is unrelated to the admission of the intercept evidence, and specifically addressed the evidence

relating to Beara’s accent.'”’®

399. According to the Trial Chamber, Remeti¢ analysed 18 transcripts of intercepted
conversations allegedly involving Beara and concluded that only one of those 18 intercepts was

consistent with Beara’s speech patterns at the time of Remetic’s observations.'””” The Trial

Chamber considered Remeti¢’s evidence in relation to specific intercepts challenged by Beara.'®*

The intercept operators identified Beara as a participant in the particular intercepted conversations

081

on the basis of, inter alia, Beara identifying himself in the conversation,'®' another participant in

1082 1083

the conversation identifying Beara, and the operators recognising Beara’s voice. In
assessing the intercept evidence, the Trial Chamber considered the accuracy of the intercept process
to be a factor weighing in favour of the credibility of the intercept evidence.'™ In particular, the
Trial Chamber considered that corrections to the transcripts made by the intercept operators after re-

listening to the conversations, sometimes several times, as well as the intercept operators’ joint

1072 Beara’s Appeal Brief, intro before para. 149, paras 149, 153-154; Beara’s Reply Brief, para. 57. See also

Beara’s Reply Brief, para. 58.

1073 Beara’s Appeal Brief, para. 149 & fn. 202.

Beara’s Appeal Brief, para. 149 & fn. 202, para. 150; Beara’s Reply Brief, para. 58. See also Beara’s Appeal
Brief, paras 152-154.

1073 Beara’s Appeal Brief, para. 150. See also Beara’s Appeal Brief, para. 154.
Beara’s Appeal Brief, paras 149, 151; Beara’s Reply Brief, para. 58.
Beara’s Reply Brief, para. 59.

Prosecution’s Response Brief (Beara), paras 147-152.

Trial Judgement, para. 1231.

1080 Trial Judgement, paras 1231, 1233-1237.

1081 Trial Judgement, paras 1233, 1236.

1082 Trial Judgement, paras 1234, 1237.

1083 Trial Judgement, paras 1235-1236.

1084 Trial Judgement, para. 1232.

1074

1076
1077
1078
1079
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efforts to ensure the accuracy of these transcripts, improved the reliability of the intercept
evidence.'™ By contrast, the Trial Chamber notably considered that Remetic’s evidence was
formed on the basis of two meetings with Beara and that his analysis of the intercepts was carried
out without having heard audio recordings of them, where Beara’s linguistic patterns of speech

would be most apparent.1086

400. Beara has failed to show that a reasonable trial chamber could not have placed more weight
on the intercept evidence than on evidence of Beara’s linguistic speech patterns. This is especially
so as the intercept evidence relied on included the intercepts themselves and the evidence of the
intercept operators, who personally heard and/or transcribed the conversations and who identified
Beara as a participant in them.'”’ Beara has further failed to substantiate how the evidence of his
accent would have been relevant to the Trial Chamber’s findings regarding his involvement in these
intercepted conversations, particularly considering that several intercept operators recognised his
voice. Beara has also failed to develop his assertion that the Trial Chamber rejected the Defence’s
objection to the admissibility of the intercepted conversations on the grounds of a lack of audio
recordings. In any event, the lack of audio recordings of the intercepted conversations was only one
of many elements that the Trial Chamber weighed in its analysis.'® The Appeals Chamber
therefore considers that Beara has failed to show that the Trial Chamber erred in its assessment of

Remetic’s evidence.
401. For the foregoing reasons, Beara’s ground of appeal 11 is dismissed.

C. Intercept Evidence (Miletié’s Ground 21)

402. Mileti¢ submits that by failing to properly analyse certain intercepted conversations, and by
neglecting to address relevant factors in its assessment, the Trial Chamber reached erroneous
conclusions.'”™ He submits further that the Trial Chamber erred in law as the evidence did not
allow the Trial Chamber to reach its conclusions beyond reasonable doubt.'”® Mileti¢ concludes
that the magnitude of these errors invalidates all his convictions.'®" The Prosecution responds that

the Trial Chamber reasonably assessed the intercepts and that Miletic fails to show otherwise.'*?

1083 Trial Judgement, paras 1232-1236.

1086 Trial Judgement, para. 1231.

1087 Trial Judgement, paras 1231-1237.

1088 Trial Judgement, para. 1231. See also Trial Judgement, paras 1232-1237.

1089 Mileti¢’s Appeal Brief, paras 415, 418.

1090 Mileti¢’s Appeal Brief, para. 419. In this regard, Mileti€ alleges a violation of Article 21(3) of the Statute and
Rule 87(A) of the Rules. Mileti¢’s Appeal Brief, para. 419.

1091 Mileti¢’s Appeal Brief, para. 420. See also Mileti¢’s Appeal Brief, paras 418-419.

1092 Prosecution’s Response Brief (Miletic), paras 317-318.
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403. The Appeals Chamber first turns to Mileti¢’s submission that the credibility of each

. 3
conversation ought to have been assessed sepalrately.109

1094

The Trial Chamber assessed the credibility

of the entire body of intercept evidence before it,
1095

explained that it assessed the weight to be
attributed to each individual intercept, "~ and individually addressed specific challenges to certain
intercepts.1096 The Trial Chamber was satisfied that the intercepts constituted a contemporaneous

1097 . . . )
7 and relied on them to, inter alia, reach conclusions

record of intercepted VRS communications
about Mileti¢’s authority, role, and actions.'®™® Mileti¢ points to evidence indicating that the
transcription, numbering, and dating of the intercepted conversations were not flawless,'”” but does
not, in this context, point to any evidence indicating that the Trial Chamber erred in its reliance on
any specific intercept evidence. Mileti¢ further points to the evidence of one witness who testified
that events as described in intercepted conversations would not always correspond to what
happened in 1rea1ity.1100 Mileti¢ refers to no evidence of any specific instance of such a discrepancy.
The Appeals Chamber further observes that for the specific intercepts addressed in the present
ground of appeal, the Trial Chamber generally assessed the events described in the intercepted
conversations in light of other evidence relating to the same events, before reaching any

findings."'”" The Appeals Chamber sees no error in the Trial Chamber’s approach and therefore

dismisses Mileti¢’s submission.

404. Mileti¢ challenges the Trial Chamber’s finding that one of the interlocutors in an
intercepted conversation of 14 July 1995 identified as “Viloti¢” was Mileti¢ and proposes that it
could have been General Krsti¢ or General Zivanovic.''”> He contends that the Trial Chamber failed
to properly assess the evidence, referring in particular to evidence provided by Butler.''” The
Appeals Chamber has examined all of the evidence to which Mileti¢ refers and considers that he
has failed to establish an error in the Trial Chamber’s finding. While Butler accepted the
proposition put to him by counsel that the sentence “carry out my orders immediately” in the
intercepted conversation would be typical for a corps commander dealing with his subordinates,''*
Mileti¢ has failed to demonstrate that the same sentence would have been inconsistent with his

authority. Mileti¢’s proposition that PW-168 “appeared to connect” this conversation with a corps

1093
1094
1095
1096
1097

Mileti¢’s Appeal Brief, para. 415; Mileti¢’s Reply Brief, para. 134.

Trial Judgement, paras 64-66.

Trial Judgement, para. 1232.

Trial Judgement, para. 66.

Trial Judgement, para. 65.

1098 Trial Judgement, paras 1674, 1678, 1682, 1694, 1696.

1099 Mileti¢’s Appeal Brief, para. 415, referring to PW-129, T(F). 5676 (10 Jan 2007); PW-134, T(F). 5950, 5953
(16 Jan 2007); PW-145, T(F). 7270 (19 Feb 2007).

1100 Mileti¢’s Appeal Brief, para. 415, referring to PW-147, T(F). 6329-6330 (24 Jan 2007).

tot See Trial Judgement, paras 1674, 1682, 1694, 1696. Cf. Trial Judgement, para. 1678.

102 Mileti¢’s Appeal Brief, para. 416 (referring to Ex. PO1166a, “Intercept 14 July 1995, 22:27 hours”, Trial
Judgement, para. 1674); Mileti¢’s Reply Brief, para. 135.

1o Mileti¢’s Appeal Brief, para. 416; Mileti¢’s Reply Brief, para. 135.
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commander!'%

is without support in the cited evidence.''”® While Butler testified that “it’s an
intriguing possibility that it could be General Krsti[¢]”,''"” he specifically stated that “none of the
information [he was] aware of would lend weight to” the possibility that “Viloti¢” may have been
Corps Commander General Krstic¢.''%® Finally, Mileti¢ repeats his argument made before the Trial
Chamber that “Viloti¢” may have been General Zivanovi¢''” without identifying an error or
pointing to specific evidence the Trial Chamber failed to consider in concluding otherwise. The
Appeals Chamber therefore finds that Mileti¢ has not shown that no reasonable trier of fact could

have found that he was “Viloti¢”.

405. Mileti¢ then disputes the Trial Chamber’s finding that an intercept of 30 July 1995
established “the close cooperation between Mladi¢ and Mileti¢ and that Mileti¢ was coordinating
and relaying information between different sections of the VRS”, by submitting that the Trial
Chamber wrongly identified one of the interlocutors in this conversation — “Mico” — as Mileti¢."'"°
He contends in particular that the Trial Chamber failed to consider the fact that “Mico” called
another interlocutor, Savo, “boss” and that Mileti¢ did not have a superior named Savo.'"'! The
Appeals Chamber observes that while “Mico” greeted Savo by using the word “boss”, Mileti¢ does
not demonstrate that this conveyed that Savo was actually a superior of “Mico”."""? Moreover,
Mileti¢ ignores the fact that the Trial Chamber’s finding was based also on the content of the
intercept regarding “Mico”’s role and acts, and the context of the events taking place on and around
30 July 1995."'" The intercept shows “Mico” updating Mladi¢ on the events that were unfolding at
the time regarding Zepa.'''* Finally, Mileti¢ argues that “Mico” is a very common name among
Serbs and therefore it was not shown that this particular “Mico” was Mileti¢.''"> However, the
evidence on which he relies does not support this contention, nor does Mileti¢ show that there was
any other “Mico” who may reasonably have been the interlocutor in the intercepted conversation.
The Appeals Chamber therefore finds that Mileti¢ has failed to show that no reasonable trier of fact

could have identified “Mico” as Miletié.

1os Richard Butler, T. 20615 (29 Jan 2008).
1103 Mileti¢’s Appeal Brief, para. 416.
1106 PW-168, T. 15999 (closed session) (28 Sept 2007).
Ho7 Richard Butler, T. 20615 (29 Jan 2008). See Richard Butler, T. 20614 (29 Jan 2008).
1108 Richard Butler, T. 20615 (29 Jan 2008).
109 Mileti¢’s Appeal Brief, para. 416 & fn. 870, referring to Mileti¢’s Final Brief, para. 534.
Lo Mileti¢’s Appeal Brief, para. 417, referring to Ex. P01376d, “Intercept, 30 July 1995, 22:15 hours”, Trial
Judgement, para. 1696. See also Mileti¢’s Reply Brief, para. 136.
1 Mileti¢’s Appeal Brief, para. 417.
2 Ex. P01376d, “Intercept, 30 July 1995, 22:15 hours”, pp. 1-2.
s Trial Judgement, para. 1696.
i Trial Judgement, para. 1696. See Trial Judgement, paras 1693-1695, 1697-1699. See also Trial Judgement,
Paras 725-738.
s Mileti¢’s Reply Brief, para. 136, referring to Slobodan Remeti¢, T. 24637 (26 Aug 2008).
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406. Mileti¢ further challenges the Trial Chamber’s conclusion, based on an intercepted
conversation of 28 July 1995, that he had a position of authority.'''® The intercept is a conversation
in which Obrenovic tells the duty officer of the Drina Corps Command that Mileti¢ was looking for
him and asking “why it hasn’t started yet” to which the duty officer responds “[t]el]l him it’ll start in
half an hour because a part of the unit has not arrived”.''"” Mileti¢ argues that it is not established
how Obrenovi¢ obtained this information, how Mileti¢ phoned Obrenovi¢, and why he was looking
for the Drina Corps Command duty officer in the Zvornik Blrigade.1118 In the view of the Appeals
Chamber, Mileti¢ has failed to identify any error in the Trial Chamber’s assessment of the intercept.
Mileti¢’s argument that it is unclear how Obrenovic¢ obtained the information and how Mileti¢
phoned Obrenovi¢ has no bearing on the Trial Chamber’s conclusions. He also has failed to
demonstrate why it would be surprising for Mileti¢ to search for a Drina Corps duty officer at the
Zvornik Brigade, considering that the Zvornik Brigade was a subordinate unit of the Drina
Corps.1119 Moreover, the Appeals Chamber notes that the Trial Chamber found, based on the
evidence before it and the time and content of the intercept, that the conversation referred to the
dispatch of a unit from the Zvornik Brigade to the 2" Krajina Corps.''* This finding supports the
Trial Chamber’s conclusion that the intercept is evidence of Mileti¢’s authority and his involvement
in following up on the reassignment of units. The Appeals Chamber therefore dismisses Miletic¢’s

argument.

407. Mileti¢ also disputes the Trial Chamber’s conclusion that two intercepted conversations of
15 July 1995 were evidence of the direct contact he had with the Zvornik Brigade. He submits that
the interlocutors in these conversations are unknown and there is no evidence that they had contact
with Mileti¢ or were members of the Zvornik Brigade.''?' The Trial Chamber found that during a
conversation intercepted in the evening of 15 July 1995 between Baki and an unidentified person,
the two interlocutors discussed “equipment” and “what goes with it” which “General Mileti¢
ordered” to be sent to Pandurevic.''** A few minutes later another conversation was intercepted in
which reference was made to “Mileti¢” and that “he insisted that it must go during the night, to get

to Vinko”."'?® The Trial Chamber was satisfied on the basis of the content of these conversations

e Mileti¢’s Appeal Brief, para. 417, referring to Ex. P01370c, “Intercept, 28 July 1995, 17:30 hours”, Trial
Judgement, para. 1694.

1 Trial Judgement, para. 1694, citing Ex. P01370c, “Intercept, 28 July 1995, 17:30 hours”.

s Mileti¢’s Appeal Brief, para. 417.

1o Trial Judgement, para. 135.

1120 Trial Judgement, para. 1694.

121 Mileti¢’s Appeal Brief, para. 417, referring to Ex. P01182a, “Intercept, 15 July 1995, 22:25 hours”,
Ex. P02367c, “Intercept, 15 July 1995, 22:26 hours”, Ex. P02368c, “Intercept, 15 July 1995, 22:28 hours”, Trial
Judgement, para. 1678.

122 Trial Judgement, para. 1678, citing Ex. P02367c, “Intercept, 15 July 1995, 22:26 hours”.

123 Trial Judgement, para. 1678, citing Ex. P02368c¢, “Intercept, 15 July 1995, 22:28 hours”.
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that they referred to Mileti¢ and Vinko Pandurevi¢.''** This conclusion stands irrespective of the
fact that the identities of the interlocutors were not established. Further, the Appeals Chamber is of
the view that Mileti¢ has failed to demonstrate an error in the Trial Chamber’s finding concerning
his direct contact with the Zvornik Brigade, considering the clear evidence of such contact in the
paragraph immediately preceding that of the impugned finding, i.e. Mileti¢’s conversation with
Obrenovic¢ and his issuance of orders.''* In any event, the Appeals Chamber is not convinced that
the part of the Trial Chamber’s finding referring specifically to direct contact, if it were in error,
would lead to any miscarriage of justice as there was clearly, at the very least, indirect contact.

Mileti¢’s submission is dismissed.

408. Further, Mileti¢ challenges1126 the Trial Chamber’s finding that in the intercepted
conversation dated 2 August 1995 Popovi¢ told Krsti¢ that Beara just told him that Beara had
reported to Mileti¢ that “there are 500 to 600 Bosnian Muslims in Serbia, but that the Serb
authorities would not allow anyone to speak to them”."'"*’ This finding was based on the text of the
intercepted conversation, in which Popovi¢’s statement that Beara “said he reported to Mileti¢” is
followed by his statements “[t]here are about 500-600 of them over there” and “[t]hey don’t allow
anyone to talk to them at all”.''*® Krsti¢ then tells Popovi€ to go to Bajina Basta, which is located in
Serbia, “to bring me Turks back here”.''* In these circumstances the Appeals Chamber considers
that a reasonable trier of fact could have made this finding. Moreover, the Trial Chamber
considered this intercept together with other evidence about events on 1 and 2 August 1995 and its
conclusions are based on this context.'*® The Appeals Chamber also observes that, while Mileti¢
argues that the conversation does not allow for a conclusion that he was “fully informed”, he points
to no such finding of the Trial Chamber. He also argues that the report he received from Beara on
2 August 1995 does not indicate that he was informed in the course of July 1995, because at that
time there were other generals at the Main Staff who could receive information.'"*' However, he
has failed to show that the Trial Chamber drew from the impugned findings the conclusion that he
was informed in the course of July 1995. Finally, while Mileti¢ argues that the intercept of

2 August 1995 is tied only to the movement of an ABiH unit and does not show that he played any

1124
1125
1126

Trial Judgement, para. 1678.

See Trial Judgement, para. 1677.

Mileti¢’s Appeal Brief, para. 417, referring to Ex. P01395g, “Intercept, 2 August 1995, 13:00 hours”, Trial
Judgement, para. 735.

127 Trial Judgement, para. 735, referring to Ex. P01395g, “Intercept, 2 August 1995, 13:00 hours”.

1128 Ex. P01395g, “Intercept, 2 August 1995, 13:00 hours”.

129 Ex. P01395g, “Intercept, 2 August 1995, 13:00 hours”.

1130 Trial Judgement, para. 735.

st Mileti¢’s Appeal Brief, para. 417, referring to Ljubomir Obradovi¢, T. 28293-28294 (17 Nov 2008),
Ex. 5D01415, “VRS Main Staff report to units in the zone of operations, 31 July 19957, p. 1, Ex. P02948, “Sarajevo
Sector Memo, 31 July 1995”, pp. 2-3. See also Mileti¢’s Reply Brief, para. 138.
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role in the criminal activities,1132 he has failed to show that the Trial Chamber drew any such
conclusion from the intercept. The Appeals Chamber therefore dismisses Mileti¢’s argument

relating to the intercepted conversation of 2 August 1995.

409. Mileti¢ further disputes the Trial Chamber’s finding that an intercepted conversation of
12 August 1995 is evidence that he was directly involved in a medical evacuation by UNPROFOR,
by submitting that General Nicolai expressed his gratitude to him because he happened to be the
one speaking with him."'** The Appeals Chamber recalls that it may dismiss challenges to factual
findings on which a conviction does not rely and notes that the challenged finding appears in a
footnote as additional support for the conclusion that Mileti¢ forwarded the approvals and denials
of convoys to UNPROFOR and at times had direct contact with UNPROFOR,'"** a conclusion that
Mileti¢ does not dispute under the present ground of appeal. The Appeals Chamber therefore

dismisses this argument.

410. Finally, Mileti¢ challenges the Trial Chamber’s finding that an intercepted conversation of
17 July 1995 is indicative of his co-ordinating role.'"”® The Trial Chamber found that around
8:00 p.m. on 17 July 1995 Mladic told Krsti¢ in an intercepted conversation that he did not accept
“the Turks’ conditions”, “full steam ahead”, and to “get in touch with Mileti¢ on the secure line, full
steam ahead”.'"*® The Trial Chamber concluded that the conversation refers to Zepa and that the
“Mileti¢” referred to in the conversation is Mileti¢, considering the context of the events taking
place at the time and the participants in the conversation.'"”” It had found previously that on
12 July 1995 Miladi¢ ordered Krsti¢ to prepare for the liberation of Zepa.''*® In the view of the
Appeals Chamber, Mileti¢ has failed to show that no reasonable trier of fact could have found that
the intercepted conversation provided further proof of his vital co-ordinating role at the Main
Staff.'"* Mileti¢ submits that he had no co-ordinating authority over his superior Mladi¢ and over
Krstié, who were in direct contact.''** The Trial Chamber’s finding that the intercept again shows
his vital co-ordinating role at the Main Staff, including between Krsti¢ and Mladi¢ during the Zepa

operation, is not inconsistent with Mileti¢’s argument that Mladi¢ was his superior, as one is not

1132

Mileti¢’s Reply Brief, para. 137.
1133

Mileti¢’s Appeal Brief, para. 417, referring to Ex. 5D01281, “Intercepted conversation between Mileti¢ and
Nicolai, 12 August 1995, 11:47 hours”, Ljubomir Obradovié, T. 28294 (17 Nov 2008), Trial Judgement, para. 1642 &
fn. 5029.

1134 Trial Judgement, para. 1642 & fn. 5029.

1135 Mileti¢’s Appeal Brief, para. 417, referring to Ex. PO1231a, “Intercept, 17 July 1995, 19:50 hours”, Trial
Judgement, para. 1682, Mileti¢ Closing Arguments, T. 34671 (11 Sept 2009), Mileti¢’s Appeal Brief, para. 238. See
also Mileti¢’s Reply Brief, para. 139.

136 Trial Judgement, para. 1682, citing Ex. PO1231a, “Intercept, 17 July 1995, 19:50 hours”.

Trial Judgement, para. 1682.

Trial Judgement, para. 674. See also Trial Judgement, para. 681.

Trial Judgement, para. 1682.

Mileti¢’s Appeal Brief, para. 417, referring to Ex. PO1231a, “Intercept, 17 July 1995, 19:50 hours”, Trial
Judgement, para. 1682, Mileti¢ Closing Arguments, T. 34671 (11 Sept 2009), Mileti¢’s Appeal Brief, para. 238.

1137
1138
1139
1140
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necessarily precluded from exercising the authority to co-ordinate the activities of a superior. Nor
can the Appeals Chamber discern an error in the Trial Chamber’s finding that the intercept provides
evidence of Mileti¢’s co-ordinating role berween Krsti¢ and Mladi¢ during the Zepa operation.
While the intercept indicates that Krsti¢ and Mladi¢ were in direct contact,''*' the Trial Chamber’s
finding must be read in its context, which includes the finding that during the Zepa operation,

Mileti¢ “coordinated between the Main Staff and the field”.!'*?

411. In view of the above, the Appeals Chamber dismisses Mileti¢’s ground of appeal 21 in its

entirety.
D. Conclusion

412. The Appeals Chamber has dismissed all challenges regarding evidentiary matters addressed

in the present chapter.

141 Ex. P01231a, “Intercept, 17 July 1995, 19:50 hours”.

14z Trial Judgement, para. 1681. In any event, the Appeals Chamber is not convinced that the portion of the Trial
Chamber’s finding referring specifically to Mileti¢’s co-ordination between Krsti¢ and Mladid, if it were in error, would
lead to any miscarriage of justice.
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VIII. CRIMES

A. Genocide
1. Introduction

413.  Count 1 alleges that Popovi¢, Beara, and Nikoli¢ are responsible for genocide.'* In
considering this count, the Trial Chamber concluded that members of the BSF committed genocide

against the Muslims of Eastern Bosnia,1144

which constituted a substantial component of Bosnian
Muslims as a group.''* The Trial Chamber was satisfied beyond reasonable doubt that Popovi¢ and
Beara committed genocide through their participation in the JCE to Murder with genocidal
intent.'"*® The Trial Chamber found that Nikoli€ did not have genocidal intent but it concluded that

he aided and abetted genocide.''*’

414. Popovi¢, Beara, Nikoli¢, and the Prosecution present various challenges to the Trial
Chamber’s determinations in relation to genocide. In this section, the Appeals Chamber will address
the arguments that relate to the Trial Chamber’s alleged legal errors regarding this crime and

assessment of the facts relevant to the findings on individual criminal liability for genocide.

415. Before discussing the various arguments before it, the Appeals Chamber considers it
necessary to clarify the terminology it will adopt in its discussion of genocide. Article 4(2) of the
Statute defines genocide to mean any of the acts listed “committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such”. The Appeals Chamber will use the
terms “specific intent” and “genocidal intent” interchangeably to describe the intent to destroy in

. . . . .. 1148
whole or in part, a national, ethnical, racial, or religious group, as such.

2. Targeted group (Beara’s Ground 21)

(a) Arguments of the Parties

416. Beara argues that the Trial Chamber erred in law and abused its discretion in finding that
the targeted part of the group of Bosnian Muslims was a substantial part of the entire group, as

required for genocide.''*® He claims that the Trial Chamber ignored the numeric size of the targeted

1143

Indictment, .26, p. 17.
s ndictment, para p

Trial Judgement, para. 863. See Trial Judgement, paras 856-862.

1143 Trial Judgement, para. 865. See Trial Judgement, paras 839-840, 864, 866.

16 Trial Judgement, paras 1180-1181, 1318-1319. See Trial Judgement, paras 1175-1179, 1310-1317. See also
Trial Judgement, Disposition, Popovi¢ and Beara sections.

a7 Trial Judgement, paras 1414-1415. See Trial Judgement, paras 1397-1413. See also Trial Judgement,
Disposition, Nikoli¢ section.

1148 See Jelisic Appeal Judgement, para. 45.

1149 Beara’s Appeal Brief, intro before para. 226, paras 226, 237.
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group and based its finding on factors of secondary importance which could not compensate for the
fact that not enough members of the group were targeted to satisfy this requirement.''”’
Specifically, Beara challenges the Trial Chamber’s reliance on or application of the following three
factors in finding that the Srebrenica enclave was of immense strategic importance to the Bosnian

Serb leadership:

(1) the ethnically Serb [S]tate [that the Bosnian Serb leadership] sought to create would remain
divided and access to Serbia disrupted without Srebrenica; (2) most Muslim inhabitants of the
region had, at the relevant time, sought refuge in the Srebrenica enclave and the elimination of the
enclave would accomplish the goal of eliminating the Muslim presence in the entire region; and
(3) the enclave’s elimination despite international assurances of safety would demonstrate to the
Bosnian l1}/Slluslims their defencelessness and be “emblematic” of the fate of all Bosnian
Muslims.

Beara argues that Srebrenica’s strategic location is relevant to territorial aspirations rather than
genocidal intent and that the Trial Chamber failed to show otherwise.'>* He further argues that the
Trial Chamber’s apparent consideration of “Muslims living in the geographic region of Eastern
Bosnia”, as opposed to the “Bosnian Muslims of Eastern Bosnia” defined by the Prosecution,
infringed upon his right to know the case against him, as it diverged from the narrower population

outlined in the Indictment.'"?

Beara adds in this regard that the Trial Chamber’s impermissible
widening of the scope of the group highlights how the population of the enclave cannot be
considered as even a “distinct part of the group”.1154 Finally, Beara claims that the Trial Chamber’s
conclusion that the destruction of the Srebrenica and Zepa Muslims would threaten the viability of
Bosnian Muslims as a whole was not supported by the evidence.''> These errors, he submits,

invalidate a significant portion of the Trial Judgement and constitute a miscarriage of justice.115 6

417. In addition, Beara argues that the Trial Chamber failed to consider and address arguments
and supporting evidence presented in his final brief.'"’ Specifically, he argues that the Trial
Chamber relied exclusively on the Krsti¢ case in order to determine that the substantiality

requirement was met, in spite of the introduction of new evidence and arguments.''*®

418. The Prosecution responds that the Trial Chamber correctly applied the substantiality

requirement and correctly evaluated the size of the targeted group together with the factors

1150
1151

235.

1152

Beara’s Appeal Brief, paras 226, 230-232, 235, 237; Beara’s Reply Brief, para. 86.
Beara’s Appeal Brief, paras 227-228, citing Trial Judgement, para. 865. See also Beara’s Appeal Brief, 233-

Beara’s Appeal Brief, para. 233. See also Beara’s Reply Brief, para. 87; Appeal Hearing, AT. 255
(3 Dec 2013).

1153 Beara’s Appeal Brief, para. 234 & fn. 326.

Beara’s Appeal Brief, para. 234 (citing Krstic¢ Trial Judgement, para. 590); Beara’s Reply Brief, para. 88.
Beara’s Appeal Brief, para. 235.

Beara’s Appeal Brief, intro before para. 226, paras 226, 237.

Beara’s Appeal Brief, para. 226.

Beara’s Appeal Brief, para. 236; Beara’s Reply Brief, para. 86.

1154
1155
1156
1157
1158
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pertaining to the strategic importance of Srebrenica.''® Furthermore, it submits that Beara’s

allegations that the Trial Chamber disregarded evidence are unsupported and undeveloped.1160

(b) Analysis

419. The Appeals Chamber notes that, in enunciating the applicable law on genocide, the Trial
Chamber referred to the Krstic Appeal Judgement and held that “[i]f a group is targeted in part, the
portion targeted must be a substantial part of the group because it must be significant enough to
have an impact on the group as a whole”.""®! The Trial Chamber proceeded to restate the law on the
meaning of “substantial”."'®* Neither party disputes that the Trial Chamber correctly enunciated the
applicable law on the substantiality requirement for genocide. Notably, Beara does not dispute that
the Trial Chamber was entitled to rely on factors other than numeric size in determining whether the
substantiality requirement was met. The task before the Appeals Chamber is therefore limited to

determining whether that law was applied correctly to the facts.

420. Beara’s assertion that the Trial Chamber ignored the numeric size of the targeted part of the
group is unfounded. The Trial Chamber stated that the numeric size of the targeted part of the group
is the necessary and important starting point for any inquiry into whether the substantiality
requirement for genocide is met."'® It went on to recognise that “the size of the Bosnian Muslim
population in Srebrenica before its capture by the VRS was a small percentage of the overall
Muslim population of BiH at the time”."'** Beara supports his contention that not enough group
members were targeted by reference to this quote, which is itself drawn directly from the Krstic¢
Appeal Judgement.1165 This contention, however, disregards the fact that the Appeals Chamber held
in that case that secondary factors may be considered “[i]n addition to the numeric size of the
targeted portion”.1166 The Trial Chamber found “that the Muslims of Eastern Bosnia constitute a
substantial component of the entire group, Bosnian Muslims” and then observed with regard to
Srebrenica that “the import of the community is not appreciated solely by its size”.!'?” Beara has

failed to identify any error in the approach taken by the Trial Chamber.

421. As for Beara’s claim that the Trial Chamber relied exclusively on the Krstic case in finding

that the substantiality requirement was met, the Appeals Chamber notes that the Trial Chamber did

139 Prosecution’s Response Brief (Beara), paras 233-242; Appeal Hearing, AT. 235-238 (3 Dec 2013).

1160 Prosecution’s Response Brief (Beara), para. 242.

Het Trial Judgement, para. 831 (internal quotation marks omitted), referring to Krstic Appeal Judgement, para. 8.
Hez Trial Judgement, para. 832, referring to Krstic Appeal Judgement, paras 12-14.

1163 Trial Judgement, para. 832, referring to Krstic¢ Appeal Judgement, para. 12.

s Trial Judgement, para. 865, referring to Krstic Appeal Judgement, para. 15.

1165 Beara’s Appeal Brief, para. 231, referring to Trial Judgement, para. 865.

Hee Krstic Appeal Judgement, paras 12-13.

167 Trial Judgement, para. 865. See also Trial Judgement, para. 832.
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not explicitly refer to any evidence when making this finding.1168 However, at the outset of the
section of the Trial Judgement relating to findings on genocide, the Trial Chamber recalled that

1169
d

several thousand Bosnian Muslim males were execute and noted that “[a]lthough the Trial

Chamber has considered all of the relevant evidence in its totality in order to determine whether
genocide was committed, it will only repeat the most pertinent as part of this analysis below”."'”°
The Trial Chamber then referred to the Appeals Chamber’s analysis of the substantiality

" and stated that it “agrees with this analysis and adopts the

requirement in the Krstic¢ case'"’
conclusion”.""”* The Trial Chamber committed no error by adopting the analytical legal framework
used by the Appeals Chamber. In these circumstances, the Appeals Chamber cannot infer that the
Trial Chamber’s finding on the substantiality requirement was based exclusively on the Krstic¢

Appeal Judgement without regard for the evidence admitted in the present case.

422. The Appeals Chamber now turns to the question of whether secondary factors were given
undue weight or erroneously applied by the Trial Chamber. In relation to the first factor that,
without Srebrenica, the ethnically Serb State that the Bosnian Serb leadership sought to create
would remain divided and access to Serbia disrupted, the Appeals Chamber considers that Beara’s
argument that Srebrenica’s strategic location is relevant to territorial aspirations rather than
genocidal intent proceeds from a misunderstanding of the test for substantiality. Although the
substantiality requirement is textually indicated in the provision describing the specific intent
required for genocide, i.e. the requirement that there must exist an “intent to destroy, in whole or in

5 1173
h”,

part, a national, ethnical, racial or religious group, as suc it is the objective, contextual

characteristics of the targeted part of the group, including, inter alia, its numeric size relative to the

17 that form the basis for determining whether the targeted part of the group

total size of the group,
is substantial.''”> As Beara does not articulate any further error in the Trial Chamber’s partial
reliance on the strategic importance of Srebrenica, the Appeals Chamber dismisses his arguments in

relation to the first factor.

423. In relation to the second factor that most Muslim inhabitants of the region had, at the

relevant time, sought refuge in the Srebrenica enclave and the elimination of the enclave would

1168
1169
1170

See Trial Judgement, para. 865.

Trial Judgement, para. 837.

Trial Judgement, para. 838.

17 Trial Judgement, fns 3018-3019.

172 Trial Judgement, para. 865.

17 Article 4(2) of the Statute (emphasis added). See Krsti¢ Appeal Judgement, paras 6, 8-9. See also Article II of
the Genocide Convention.

e Krstic Appeal Judgement, para. 12.

17 See Krsti¢ Appeal Judgement, paras 12-17 (where substantiality is discussed by reference to various contextual
and objective characteristics of the targeted part of the group, the Bosnian Muslims of Srebrenica); Benjamin Whitaker,
Revised and Updated Report on the Question of Prevention and Punishment of the Crime of Genocide, U.N.
Doc. E/CN.4/Sub.2/1985/6, para. 29 (“‘In part’ would seem to imply a reasonably significant number, relative to the
total of the group as a whole, or else a significant section of a group, such as its leadership.”).
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accomplish the goal of eliminating the Muslim presence in the entire region, the Appeals Chamber
finds that Beara has failed to show that the Trial Chamber took into consideration a part of the
group broader than that pleaded in the Indictment. Beara makes a purely semantic distinction
between the “Bosnian Muslims of Eastern Bosnia” and “Muslims living in the geographic region of
Eastern Bosnia” and provides no specific references to the trial record that might explain the origin
or relevance of these terms. Beara’s further contention regarding the group’s lack of “distinct”
character relies on that same unsupported semantic distinction. Beara’s arguments in relation to the

second factor are therefore dismissed.

424.  With regard to the third factor — i.e. that the enclave’s elimination despite international
assurances of safety would demonstrate to the Bosnian Muslims their “defencelessness” and be
“emblematic” of the fate of all Bosnian Muslims — Beara’s argument is not supported by any

references to the purported evidence and is therefore dismissed.

425. Finally, Beara’s argument that the Trial Chamber failed to consider and address his
arguments and supporting evidence regarding whether the substantiality requirement was met is
merely supported by a blanket reference to a section of his final brief."'’® Beara has failed to
identify the specific issues and arguments that the Trial Chamber omitted to address and explain
why this omission invalidated the decision. Furthermore, the only specific argument Beara makes
in support of his claim is that the Trial Chamber failed to consider evidence that “the enclave” was
never fully demilitarised. The Trial Chamber, however, repeatedly acknowledged that the

Srebrenica and Zepa enclaves were never fully demilitarised.''”’

426. Consequently, the Appeals Chamber finds that Beara has failed to show that the Trial

Chamber erred and, accordingly, dismisses his ground of appeal 21 in its entirety.

3. State policy (Nikoli¢’s Ground 3)

(a) Arguments of the Parties

427. Nikoli¢ contends that the Trial Chamber erred in law by failing to identify State policy as an
essential element of the crime of genocide.''”® He relies on “historical-legal” arguments made in the
Schabas Report, seeking to demonstrate that State policy must form part of the crime of genocide
under international law."'”’ Nikoli€ argues that the Trial Chamber erred in holding that he submitted

arguments that had already been considered and rejected in the case law of the Tribunal and the

176 See Beara’s Appeal Brief, fn. 316, referring to Beara’s Final Brief, paras 696-725.

7 Trial Judgement, paras 98, 197, 666, 774.
178 Nikoli¢’s Appeal Brief, paras 55, 59.
179 Nikoli¢’s Appeal Brief, para. 55. See supra, note 221.
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ICTR, citing in particular Schabas’s theory as an argument which had not been considered by the
Tribunal in the past.1180 He also claims that the Trial Chamber relied on the Krstic, Jelisi¢, and
Kayishema and Ruzindana Appeal Judgements, which do not address the question of whether State
policy is a legal element of the crime of genocide.1181 He asserts that this error of law invalidates the
Trial Judgement as the charge of genocide was adjudicated on the basis of an incorrect
definition.'"®* According to Nikoli¢, the Appeals Chamber should therefore apply the correct
definition and find that genocide was not committed during the period relevant to the

Indictment.''®?

428. Alternatively, Nikoli¢ argues that there are cogent reasons in the interests of justice for the
Appeals Chamber to depart from its previous jurisprudence and recognise State policy as an
element of the crime of genocide.'' First, Nikoli¢ argues that the Schabas Report establishes that
the Appeals Chamber’s previous rulings were rendered per incuriam insofar as they failed to
recognise State policy as an essential element of the crime of genocide."'® Second, Nikoli¢
contends that the Appeals Chamber is required to reassess its case law in order to ensure a unified
approach toward genocide in international law which reconciles the differing approaches to
assessing State responsibility and individual criminal liability, thus enabling the two distinct

118 Third, Nikoli¢ submits that unification is

regimes to operate in a complementary manner.
necessary even within international criminal law itself, where different legal standards for the crime
of genocide are applied by the Tribunal and by the International Criminal Court (“ICC”), a
dissonance which could undermine the credibility, certainty, and effectiveness of international
criminal law."" Last, Nikoli€ argues that it is necessary for the purposes of fairness to redefine the
crime of genocide in order to prevent future trials taking place under the current flawed

... 1188
definition.

429. The Prosecution responds that the Trial Chamber was correct in concluding that a plan or

policy is not an element of the crime of genocide.''™ Tt further submits that Nikoli¢ presents no

cogent reason in the interests of justice to depart from the Appeals Chamber’s jurisprudence.''*

1180 Nikoli¢’s Appeal Brief, para. 56; Nikoli¢’s Reply Brief, para. 29.

el Nikoli¢’s Appeal Brief, paras 57-58; Nikoli¢’s Reply Brief, para. 29.
1182 Nikoli¢’s Appeal Brief, para. 60.

1183 Nikoli¢’s Appeal Brief, paras 60-62.

1184 Nikoli¢’s Appeal Brief, para. 63; Nikoli¢’s Reply Brief, para. 30.
1183 Nikoli¢’s Appeal Brief, para. 59; Nikoli¢’s Reply Brief, para. 30.
1186 Nikoli¢’s Appeal Brief, para. 64; Nikoli¢’s Reply Brief, para. 30.
1187 Nikoli¢’s Appeal Brief, para. 65; Nikoli¢’s Reply Brief, para. 30.
1188 Nikoli¢’s Appeal Brief, para. 66; Nikoli¢’s Reply Brief, para. 30.
1189 Prosecution’s Response Brief (Nikolic), paras 44-50.

1190 Prosecution’s Response Brief (Nikolic), paras 44, 51-56.
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(b) Analysis

430. In holding that the crime of genocide does not require the existence of a State policy, the
Trial Chamber relied on, inter alia, the Krstic, Jelisi¢, and Kayishema and Ruzindana Appeal
Judgements.""”' The Appeals Chamber considers that it was inapposite to rely on the Krstic¢ Appeal
Judgement, in which the Appeals Chamber held that participation in a widespread and systematic

1192
? However, the

attack against a civilian population is not an element of the crime of genocide.
Appeals Chamber considers that the Trial Chamber did not err in relying on the Jelisi¢ and
Kayishema and Ruzindana Appeal Judgements. In the Jelisic Appeal Judgement, the Appeals
Chamber held that “the existence of a plan or policy is not a legal ingredient of the crime”,''** while
in Kayishema and Ruzindana the ICTR Appeals Chamber stated that “a genocidal plan is not a
constituent element of the crime of genocide”.1194 Although these judgements do not explicitly
address the issue of Stare policy, the Appeals Chamber considers that if a policy is not a legal
requirement, it follows that State policy cannot be a legal requirement. Thus, the question of
whether the existence of a State policy is required for the crime of genocide has already been

considered by the Tribunal.

431. The Appeals Chamber recalls that the Schabas Report was addressed by the Trial Chamber,
which considered the report’s argument with regard to State policy and dismissed it.'"! The
Appeals Chamber notes that the central argument of the Schabas Report is the importance of State
policy for determining whether genocide was perpetrated.1196 Considering that the jurisprudence of
the Appeals Chamber excludes State policy as a requirement for the crime of genocide, the Appeals
Chamber finds that Nikoli¢ has failed to show any error in how the Trial Chamber addressed the

Schabas Report.

432.  With regard to the alternative argument presented by Nikoli¢, the Appeals Chamber notes
that it is well-established that while it should ordinarily follow its previous decisions, it may depart

1197

from them for cogent reasons in the interests of justice. The Appeals Chamber will examine

whether Nikoli¢ has established the existence of such cogent reasons.

433. In relation to Nikoli¢’s submission that the Appeals Chamber’s previous rulings were

rendered per incuriam, the Appeals Chamber recalls that cogent reasons in the interests of justice

1191
1192
1193
1194

Trial Judgement, paras §28-830.

Trial Judgement, para. 828 & fn. 2961, referring to Krstic¢ Appeal Judgement, para. 223.

Jelisi¢ Appeal Judgement, para. 48.

Kayishema and Ruzindana Appeal Judgement, para. 138.

1193 Trial Judgement, paras 826-829 & fns 2956-2959.

1196 This is particularly clear from the Schabas Report, Executive summary, pp. 4-5, first and penultimate bullet
oints.
197 Pordevi¢ Appeal Judgement, para. 23; Celebici Appeal Judgement, para. 8; Aleksovski Appeal Judgement,

paras 107-108.
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may exist where a previous decision was given per incuriam, i.e. was “wrongly decided, usually
because the judge or judges were ill-informed about the applicable law”.'"*® The Appeals Chamber
recalls that Nikoli¢ relies in this regard on the legal arguments contained in the Schabas Report,1199

which the Appeals Chamber will examine below.

434. Nikoli¢ first suggests, by reference to the Schabas Report, that the issue of State policy as
an element of the crime of genocide may not have been addressed by the drafters of the Genocide
Convention because they believed the matter to be self-evident."”” The Appeals Chamber has
reviewed the travaux préparatoires of the Genocide Convention and is of the view that the issue of
State policy was far from self-evident to the drafters. For instance, in the Ad Hoc Committee on
Genocide, the Chairman, speaking as the United States of America representative, proposed adding
to the definition of genocide the words “with the complicity of the Government”.'**! The delegate
from Poland was of the opinion that the proposed amendment “unduly restricted the concept of
genocide”,1202 an argument echoed by the Venezuelan delegate who added that “it would prevent
the punishment of numerous crimes committed by one group against another and having all the
characteristics of genocide”.'”” At the Sixth Committee, there was substantial opposition to a
French amendment which proposed to add to the definition of genocide that “[i]t is committed,
encouraged or tolerated by the rulers of a State.”'*** The Pakistani delegate opposed the French
amendment because it would exclude “fascist or terrorist organizations” which in his submission

. . 11205
could commit genocide,

while the Egyptian delegate was opposed on the basis that it would omit
crimes committed by paramilitary groups.lzo6 The French amendment was eventually rejected by 40
votes to two, with one abstention.'*”” Even if a “State policy” requirement as such was not debated,
the Appeals Chamber considers that the reservations expressed by many delegates would have been

equally applicable to the inclusion of a State policy requirement in the definition of genocide.

435. Nikoli¢, by incorporating the Schabas Report, makes a modest claim with regard to the
support for the report’s thesis found in the Kayishema and Ruzindana Appeal Judgement, merely

noting that the author “would be inclined to treat Kayishema as supportive of the importance of a

1198

1106 Dordevic Appeal Judgement, para. 24; Aleksovski Appeal Judgement, para. 108.

See supra, para. 428. The Schabas Report generally does not argue that a State policy must be considered an
element of the crime of genocide, but the Appeals Chamber will consider the Schabas Report within the context of
Nikoli¢’s appeal.

1200 Schabas Report, p. 304.

1201 Genocide Convention: The Travaux, p. 712.

1202 Genocide Convention: The Travaux, p. 714.

1203 Genocide Convention: The Travaux, p. 715.

1204 Genocide Convention: The Travaux, p. 1451.

1205 Genocide Convention: The Travaux, p. 1455.

1206 Genocide Convention: The Travaux, p. 1457. See also Genocide Convention: The Travaux, pp. 1456-1460,
1462-1468, in which the Iranian, Venezuelan, Swedish, Uruguayan, Cuban, Philippine, Yugoslavian, and Haitian
delegates expressed opposition.

1207 Genocide Convention: The Travaux, p. 1471.
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State policy in a judicial inquiry into genocide”."”® The Appeals Chamber notes that it was stated in
the Kayishema and Ruzindana Appeal Judgement that “even though a genocidal plan is not a
constituent element of the crime of genocide, the existence of such a plan would be strong evidence
of the specific intent requirement for the crime of genocide”.m9 Moreover, the paragraph cited by
Nikoli€ in support of his claim that the Kayishema and Ruzindana Appeal Judgement underlines the
1210

importance of State policy in fact merely restates certain relevant parts of the trial proceedings.

None of this supports the claim that State policy is a requirement for the crime of genocide.

436. The Appeals Chamber recalls that reliance on the definitions of crimes provided in the ICC
Elements of Crimes is inapposite, as these definitions are “not binding rules, but only auxiliary
means of interpretation” of the ICC Statute.'*'! Nor is the ICC Statute itself, as a multilateral treaty,
binding on the Tribunal.'*'* In any event, the Appeals Chamber is not convinced by Nikoli¢’s
argument that the reference in the ICC Elements of Crimes to genocide being committed within a

#1213 provides “strong evidence that [State policy] is implicit in

“manifest pattern of similar conduct
customary international law”.'*'* The Appeals Chamber considers that a “manifest pattern of

similar conduct” does not necessarily imply the existence of a State policy.

437.  With regard to the Report of the Darfur Commission, Nikoli¢ relies, in particular, on the
following statement:
However, one crucial element appears to be missing, at least as far as the central Government
authorities are concerned: genocidal intent. Generally speaking the policy of attacking, killing and
forcibly displacing members of some tribes does not evince a specific intent to annihilate, in whole
or in part, a group distinguished on racial, ethnic, national or religious grounds. Rather, it would

seem that those who planned and organized attacks on villages pursued the intent to drive the
victims from their homes, primarily for purposes of counter-insurgency warfare.'?'?

The Appeals Chamber notes that the International Commission of Inquiry on Darfur to the United
Nations Secretary-General (“Darfur Commission™) searched for genocidal infent and considers it
unsurprising that its focus on “the central Government authorities” would lead it to search for

evidence of a State policy. The Appeals Chamber further notes that when setting out its approach to

1208 Schabas Report, p. 307.
1209 Kayishema and Ruzindana Appeal Judgement, para. 138. See Schabas Report, pp. 306-307.

1210 Kayishema and Ruzindana Appeal Judgement, para. 139. See Schabas Report, pp. 306-307.
121 Krsti¢ Appeal Judgement, para. 224 & fn. 366.
z'j See Sainovic et al. Appeal Judgement, para. 1648.

1

The relevant text of the ICC Elements of Crimes for the crime of genocide says that “[t]he conduct took place
in the context of a manifest pattern of similar conduct directed against that group or was conduct that could itself effect
such destruction.” Article 6(a)(4) of the ICC Elements of Crimes. See Articles 6(a)(1)-(3), (b)-(e) of the ICC Elements
of Crimes.

1214 Schabas Report, pp. 307-309.

1215 Report of the Darfur Commission, para. 518. See Schabas Report, p. 316.
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genocidal intent, the Report of the Darfur Commission relied extensively on the case law of the

. 1216
Tribunal.

438.  Similarly, in the Bosnia Genocide 1CJ Judgement, the International Court of Justice (“ICJ”)
relied on the jurisprudence of the Tribunal when reaching the conclusion that the acts at Srebrenica
from about 13 July 1995 were “committed with the specific intent to destroy in part the group of the
Muslims of Bosnia and Herzegovina as such”.'*'” Nikoli¢ argues that the following passage from

the Bosnia Genocide ICJ Judgement shows that “the Court analysed the issue of ‘specific intent’ in

terms of the existence of a plan”:'*'®

The issue of intent has been illuminated by the Krstic Trial Chamber. In its findings, it was
convinced of the existence of intent by the evidence placed before it. Under the heading ‘A Plan to
Execute the Bosnian Muslim Men of Srebrenica’, the Chamber ‘finds that, following the takeover
of Srebrenica in July 1995, the Bosnian Serbs devised and implemented a plan to execute as many

as possible of the military aged Bosnian Muslim men present in the enclave’.'*"

This passage is of no assistance to Nikoli¢’s argument, as it concerns the value of a plan as

evidence of genocidal intent.

439. Nikoli¢ contends that, if the Darfur Commission and the ICJ had accepted that genocide
does not require a State policy, they would have searched for evidence that an individual whose acts
were attributable to Sudan or Serbia had killed a member of a targeted group with the intent to
destroy it in whole or in part.1220 The Appeals Chamber observes that the ICJ in fact devoted
substantial discussion to an examination of whether the genocidal “acts were committed by persons
or organs whose conduct is attributable, specifically in the case of the events at Srebrenica, to [the

Republic of Serbia]”.'**' As for the Darfur Commission, the Appeals Chamber notes that in a

¢ 1222
C

passage referenced by Nikoli€¢, “~~ the Report of the Darfur Commission cautions:

One should not rule out the possibility that in some instances single individuals, including
Government officials, may entertain a genocidal intent, or in other words, attack the victims with
the specific intent of annihilating, in part, a group perceived as a hostile ethnic group. If any single
individual, including Governmental officials, has such intent, it would be for a competent court to
make such a determination on a case by case basis. Should the competent court determine that in
some instances certain individuals pursued the genocidal intent, the question would arise of
establishing any possible criminal responsibility of senior officials either for complicity in
genocide or for failure to investigate, or repress and punish such possible acts of genocide.1223

1216 See Report of the Darfur Commission, paras 491-493, 502-503, 520.

12 Bosnia Genocide 1CJ Judgement, paras 295-297.

1218 Schabas Report, p. 318.

1219 Bosnia Genocide 1CJ Judgement, para. 292 (internal reference omitted).

1220 Schabas Report, p. 317.

12 Bosnia Genocide 1CJ Judgement, para. 379. See also Bosnia Genocide ICJ Judgement, paras 386-390, 394-
395, 408-413. After detailed legal and factual consideration, the ICJ answered this question in the negative. Bosnia
Genocide ICJ Judgement, para. 415.

1222 Schabas Report, p. 317.

1223 Report of the Darfur Commission, para. 520 (emphasis in original) (internal reference omitted). It is further
stated in the report that “[a]s the ICTR Appeals Chamber rightly noted in Kayishema and Ruzindana, ‘ genocide is not a
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Furthermore, the Appeals Chamber notes that while the Darfur Commission was empowered to
conduct its inquiries “to identify the perpetrators of [, inter alia, acts of genocide] with a view to
ensuring that those responsible are held accountable”,'** it decided to keep confidential the names
of those persons suspected of international crimes and expressed a preference that those names be
forwarded to a competent prosecutor.'** Thus, the Appeals Chamber is not convinced that one can

infer that the Darfur Commission and the ICJ viewed State policy as a requirement for genocide.

440. In light of the above, the Appeals Chamber considers that Nikoli¢ has failed to demonstrate
that State policy is an element of the crime of genocide. Consequently, the Appeals Chamber rejects
his submission that the Appeals Chamber’s previous rulings on the matter were rendered per

incuriam insofar as they did not identify State policy as a requirement for the crime of genocide.

441. With regard to Nikoli¢’s second and third submissions, requesting that the Appeals
Chamber ensure a unified approach towards genocide in international law, the Appeals Chamber
observes that its task is not to act as a harmonising force in international law, but rather to decide
the matters before it in accordance with applicable law. In this regard, the Appeals Chamber notes
that it applies customary international law and that its jurisdiction ratione materiae is limited to
individual criminal responsibility as opposed to State responsibility. The Appeals Chamber

therefore dismisses these submissions.

442. Finally, the Appeals Chamber considers that Nikoli¢’s final submission that future trials
must be prevented from proceeding on the basis of an erroneous definition of genocide is dependent
on the unproven premise that the Tribunal’s definition of the crime of genocide is erroneous and is,

accordingly, rejected.

443. Having found that Nikoli¢ has demonstrated neither that the Trial Chamber erred, nor that
cogent reasons in the interests of justice demand a departure from the established jurisprudence of

this Tribunal, the Appeals Chamber dismisses Nikoli¢’s ground of appeal 3 in its entirety.

crime that can only be committed by certain categories of persons. As evidenced by history, it is a crime which has been
committed by the low-level executioner and the high-level planner or instigator alike’.” Report of the Darfur
Commission, fn. 190, citing Kayishema and Ruzindana Appeal Judgement, para. 170.

1224 UNSC Res. 1564 (18 September 2004), para. 12.

1225 Report of the Darfur Commission, p. 5, para. 525.
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4. Direct perpetrators

(a) Popovié’s appeal

444. Popovic¢ submits that the Trial Chamber erred by finding that the killing of the prisoners by
the BSF was carried out with the genocidal intent to destroy the Muslims of Eastern Bosnia.'*** He
further submits that he, being a medium ranking officer, was convicted of genocide on the basis of
an “arbitrary finding” that all members of the BSF committed genocide.'*’ The Prosecution
submits that Popovi¢’s genocide conviction does not depend on the intent of the direct perpetrators
and that, in any case, the Trial Chamber reasonably concluded that members of the BSF had

genocidal intent.'**®

445. The Appeals Chamber observes that the Trial Chamber did not find that al/l members of the
BSF committed genocide. Instead, the Trial Chamber found that “genocide was committed by
members of the Bosnian Serb Forces, including members of the VRS Main Staff [and] the VRS
Security Branch, such as Popovi¢ and Beara, against the Muslims of Eastern Bosnia, as part of the
Bosnian Muslims”.'**’ The reference to Popovi¢ in this finding, by way of example, relates to the
Trial Chamber’s separate finding as to his personal responsibility under Count 1 (genocide) of the

Indictment,1230

wherein the Trial Chamber set out explicitly the basis on which it convicted Popovi¢
for the commission of genocide, with focus on his genocidal intent.'' Popovi¢ completely
disregards these detailed findings in his effort to establish some relevance between his conviction
for genocide and the impugned finding that genocide was committed by members of the BSF.'#*?
The Appeals Chamber observes that the intent of the members of the BSF did not form part of the
“decisive factors” on which the Trial Chamber based its finding that Popovi¢ had genocidal
intent.'>? As such, Popovi¢’s arguments regarding the genocidal intent of the members of the BSF
cannot change the outcome of the Trial Chamber’s decision. Accordingly, the Appeals Chamber

dismisses these arguments.

1226 Popovi¢’s Appeal Brief, paras 17, 19-32; Popovi¢’s Reply Brief, paras 15-19, 21-29; Appeal Hearing, AT. 85-

87 (2 Dec 2013).

1227 Popovi¢’s Appeal Brief, paras 22-23; Appeal Hearing, AT. 86 (2 Dec 2013).

Prosecution’s Response Brief (Popovic), paras 8-9, 13-27; Appeal Hearing, AT. 147-153 (2 Dec 2013).
1229 Trial Judgement, para. 863 (emphasis added). See also Trial Judgement, paras 856, 864, 866, 2080.

1230 Trial Judgement, para. 863, referring to, inter alia, Trial Judgement, para. 1181.

1231 Trial Judgement, paras 1175-1181.

1232 Popovi¢’s Appeal Brief, para. 19 & fn. 33, referring to Trial Judgement, paras 856, 863-864, 866, 2080.
1233 Trial Judgement, para. 1180.

1228
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(b) Beara’s appeal (Ground 17 in part)

446. Beara asserts that the Trial Chamber erred in law in finding that the killings at Cerska,
Kravica, and the Jadar River implied that genocidal intent existed on 13 July 1995, Specifically,
he argues that the Kravica Warehouse killings were incidental, that not all victims from the Cerska
grave were killed on 13 July 1995, and that the Jadar River killings were committed by the police,
which shows that it was unreasonable to conclude that these killings indicated co-ordination.'**
Beara submits that the Trial Chamber failed to give a reasoned opinion as to why it included the
victims of the Kravica, Cerska, and Jadar River killings in the genocide count.'?*® The Prosecution
submits that Beara fails to show that the Trial Chamber erred and ignores the Trial Chamber’s

detailed consideration of the scale and scope of the murder operation.'*’

447. The Appeals Chamber notes that, within its findings on the genocidal intent of the BSF, the
Trial Chamber found that: “A staggering number of killings occurred on 13 July in particular,
indicating co-ordination rather than coincidence. On 13 July alone, Bosnian Muslim prisoners were
killed at Jadar River, at Cerska Valley, at the Kravica Warehouse, at Sandic¢i Meadow, and at Luke

School.”'?*

448.  With regard to the Kravica Warehouse and Jadar River killings, Beara provides no citations
to the trial record other than to the finding mentioned above, and as such his arguments are mere
undeveloped assertions.'** Beara also merely asserts that the Trial Chamber failed to interpret the
evidence in a particular manner. In addition, the Appeals Chamber dismisses below, in the context
of the JCE to Murder, Beara’s argument that the Kravica Warehouse killings were incidental'**
and that the Jadar River killings were not co-ordinated because they were committed by the

police.1241 Accordingly, the Appeals Chamber dismisses Beara’s arguments on the relevance of the

Kravica Warehouse and Jadar River killings to the genocidal intent of the BSF.

449. Regarding the Cerska Valley Kkillings, the Appeals Chamber recalls that, while Beara refers
to evidence indicating that ten individuals may have been killed as late as 17 July 1995, “the vast
majority of the victims — approximately 140 out of 150 — were killed on 13 July 1995”.'%*
Accordingly, the Appeals Chamber finds that, regardless of whether the total number of Bosnian

1234
1235
1236
1237

Beara’s Appeal Brief, intro before para. 199, para. 199; Beara’s Reply Brief, paras 76-77.

Beara’s Appeal Brief, paras 199-201 (referring to Trial Judgement, para. 859); Beara’s Reply Brief, para. 77.

Beara’s Reply Brief, para. 76.

Prosecution’s Response Brief (Beara), paras 202, 204. See also Prosecution’s Response Brief (Beara),
ara. 199.

238 Trial Judgement, para. 859.

1239 See Beara’s Appeal Brief, ground of appeal 17, in particular paras 199-200; Beara’s Reply Brief, paras 76-77.

1240 See infra, para. 1040.

1241 See infra, para. 1057.

1242 See supra, para. 301.
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Muslim prisoners killed at Cerska Valley on 13 July 1995 is 140 or 150, Beara has failed to
demonstrate that no reasonable trier of fact could have concluded that the staggering number of
killings that occurred on that day in various locations indicated co-ordination rather than

coincidence. Beara’s argument is therefore dismissed.

450. Finally, the Appeals Chamber notes that Beara has failed to provide any reference to the
“challenges made in relation to Kravica, Cerska and Jadar river murders” on which the Trial
Chamber allegedly failed to provide a reasoned opinion.'**’ In addition, the Appeals Chamber
considers that the Trial Chamber clearly indicated that the relevance of these murders to the
genocide count was that they were part of a large number of murders all committed on
13 July 1995.'%** The Appeals Chamber concludes that Beara has failed to demonstrate that the

Trial Chamber erred in failing to provide a reasoned opinion.

5. Genocidal intent of the BSF

(a) Nikoli¢’s appeal (Sub-grounds 4.1, 4.2 and 4.3)

(i) Arguments of the Parties

451. Nikoli¢ argues that the Trial Chamber erred in law and fact in finding that the acts of killing
and infliction of serious bodily and mental harm against the Muslims of Eastern Bosnia were

perpetrated with genocidal intent.'**

452. The first argument advanced by Nikoli¢ is that the Trial Chamber’s finding that the BSF
possessed genocidal intent was based on an erroneous assessment of the scope of the killing
operation and a failure to consider the absence of genocidal acts against the Bosnian Muslims of
Zepa.1246 Nikoli¢ argues that the protected group comprised Bosnian Muslims not only from

1247

Srebrenica, as in the Krstic case, but also from Zepa.'**’” Thus, according to Nikoli¢, the scope of

the genocidal enterprise has to be measured on that broader basis.'**® He claims that the BSF took
full control of the Zepa enclave and could have escalated the killing operation but chose not to.!?*

Given that no killing operation was mounted against the Bosnian Muslims of Zepa and that the

1243
1244
1245
1246

See Beara’s Reply Brief, para. 76.

Trial Judgement, para. 859.

Nikoli¢’s Appeal Brief, para. 67; Nikoli¢’s Reply Brief, para. 31.
Nikoli¢’s Appeal Brief, para. 68.

1247 Nikoli¢’s Appeal Brief, paras 68-69; Nikoli¢’s Reply Brief, para. 32.
1248 Nikoli¢’s Appeal Brief, para. 69.

1249 Nikoli¢’s Appeal Brief, para. 70; Nikoli¢’s Reply Brief, para. 33.
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Trial Chamber found that their forcible transfer did not constitute an underlying act of genocide,

Nikoli¢ argues that no genocidal acts were perpetrated against the Bosnian Muslims of Zepa.'*

453. The second argument advanced by Nikoli¢ is that the Trial Chamber failed to take into
account the decision to allow up to 10,000 Bosnian Muslims to pass through the defence lines of the

1251

Zvornik Brigade. ~ This decision was made, Nikoli¢ points out, even though the column could

have been attacked.'”* Nikoli¢ argues that, had the BSF truly possessed genocidal intent, the

passage of the column would not have been allowed despite the possibility of Serb casualties.'™

454. Last, Nikoli¢ argues that the Trial Chamber failed to take into account the numerous
exchanges of Bosnian Muslim males between 18 and 26 July 1995.'** He contends that these were
conducted by different VRS command levels, a fact which, when taken together with the large
number of men exchanged, indicates that the exchanges were not isolated incidents.'™” Nikoli¢
submits that had the intention of the BSF truly been to kill all Bosnian Muslim male prisoners, these

men would have been executed.'?®

455. Nikoli¢ claims that each of the arguments presented above shows that the BSF had ample
opportunity to escalate the scale of the killings but did not do so, demonstrating a lack of genocidal
intent.'”” Nikoli¢ contends that no reasonable trial chamber could have found that the killing
operation was perpetrated with genocidal intent. He argues that this error constituted a miscarriage
of justice and invalidates the Trial Judgement, with the consequence that his conviction for aiding

and abetting genocide must be quashed.'*®

456. The Prosecution responds that Nikoli¢ fails to show any error in the Trial Chamber’s
reasoning.1259 The Prosecution argues that the Trial Chamber in fact found that the Bosnian
Muslims of Zepa were targeted for genocide.1260 The Prosecution further contends that the decision
to open the corridor was one of desperation resulting from an inability to block or destroy the

column following prior heavy fighting.1261 Finally, the Prosecution argues that Nikoli¢ ignores that

1250 Nikoli¢’s Appeal Brief, para. 70.

1231 Nikoli¢’s Appeal Brief, paras 71-72.

1252 Nikoli¢’s Appeal Brief, para. 72; Nikoli¢’s Reply Brief, para. 33.

1253 Nikoli¢’s Appeal Brief, paras 72-73.

1234 Nikoli¢’s Appeal Brief, paras 70, 74-76.

1253 Nikoli¢’s Appeal Brief, para. 76.

1236 Nikoli¢’s Appeal Brief, para. 77; Nikoli¢’s Reply Brief, para. 33.

1257 Nikoli¢’s Appeal Brief, para. 86; Nikoli¢’s Reply Brief, para. 33. Nikoli¢ also suggests that concern for public
opinion cannot explain this non-escalation, as executions in these circumstances could have been more easily concealed
than the mass killings elsewhere. Nikoli¢’s Appeal Brief, para. 86.

1258 Nikoli¢’s Appeal Brief, para. 88.

1259 Prosecution’s Response Brief (Nikoli¢), paras 57-58, 60, 66-67.

1260 Prosecution’s Response Brief (Nikolic), paras 61-62.

1261 Prosecution’s Response Brief (Nikolic), para. 64. See also Prosecution’s Response Brief (Nikoli¢), para. 63.
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the mass executions had been completed before the relevant prisoner exchanges, which were rather

a means of facilitating the return of captured VRS soldiers.'**

(i) Analysis

457. With regard to Nikoli¢’s first argument, the Appeals Chamber notes that the Trial Chamber
did not explicitly address the alleged difference between the definition of the targeted part of the
protected group put forward by the Prosecution in this case and that which was articulated in the

1263

Krstic¢ Appeal Judgement. ©>” The Appeals Chamber recalls that the trial chamber in the Krstic case,

when describing the targeted part of the protected group, “used the term ‘Bosnian Muslims of
Srebrenica’ as a short-hand for the Muslims of both Srebrenica and the surrounding areas”."*** In
the present case, the Trial Chamber referred to the Prosecution’s explanation that the targeted part
of the protected group was “defined as the Muslims of Srebrenica and Zepa, and should include

Gorazde, but primarily Srebrenica and Zepa”.1265

458. Moreover, when assessing the serious bodily or mental harm to members of the group
caused by the killing operation, the Trial Chamber clarified that it was “not considering the forcible
transfer in Srebrenica or Zepa”.1266 The Trial Chamber subsequently devoted substantial discussion
to whether genocide was committed by virtue of the forcible transfer of the women and children
from Srebrenica and Zepa under Articles 4(2)(c) and 4(2)(d) of the Statute.'?®” Thus, the Bosnian
Muslims of Zepa feature at every stage of the Trial Chamber’s consideration of genocide. In light of
the above, the Appeals Chamber can only conclude that the Trial Chamber included the Bosnian
Muslims of Zepa within the targeted part of the protected group, i.e. the Bosnian Muslims of
Eastern Bosnia. As such, Nikoli¢’s submission that no genocidal acts were committed against the
Bosnian Muslims of Zepa is contradicted by the Trial Judgement when the Trial Chamber outlines
the various harms suffered by the Muslims of Eastern Bosnia. In its consideration of whether
serious bodily or mental harm was caused to members of the group, for instance, the Trial Chamber
found that “the killing operation inflicted serious bodily and mental harm on the Muslims of Eastern
Bosnia”.'?®® This harm was not limited to those who were directly subjected to it, but also included
the suffering of the family members and loved ones of those killed."*® Contrary to Nikoli¢’s

argument, the Muslims of Eastern Bosnia including the inhabitants of Zepa were found to be

victims of the genocidal enterprise. Nikoli¢’s argument, based on a flawed premise, is dismissed.

1262
1263
1264
1265

Prosecution’s Response Brief (Nikolic), para. 65. See also Prosecution’s Response Brief (Nikoli¢), para. 63.
Trial Judgement, para. 839.

Krstic Appeal Judgement, fn. 24 (emphasis added).

Trial Judgement, fn. 2978, citing Prosecution Closing Arguments, T. 34276 (4 Sept 2009).

1266 Trial Judgement, fn. 2984 (emphasis added).

1267 Trial Judgement, paras 848-855.

1268 Trial Judgement, para. 844.

1269 Trial Judgement, para. 846.
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459.  With regard to Nikoli¢’s second argument, the Appeals Chamber considers that the Trial
Chamber was cognisant of the passage of the column in its analysis of whether the BSF had
genocidal intent."”® The Trial Chamber found that the decision by Pandurevi€ to allow the passage
of the column was made contrary to Krsti¢’s orders.'””" Further, in its discussion of mitigating
circumstances in the assessment of Pandurevié’s sentence, the Trial Chamber noted that, “[a]t a
time in which other VRS members were actively hunting down, capturing, and executing Bosnian
Muslim men without mercy and pursuing a genocidal plan, Pandurevi¢’s decision to open the
corridor and enable the safe passage of thousands of Bosnian Muslim men is strikjng.”1272 On this
basis, the Appeals Chamber considers that Nikoli¢ has failed to demonstrate that the Trial Chamber
erred in considering the opening of a corridor to be a unique departure from the genocidal plan
promulgated by the VRS commanders rather than a factor showing absence of genocidal intent on
behalf of the BSF more generally. Thus, Nikoli¢’s contention that if the BSF had possessed
genocidal intent, they would not have allowed the passage of the column despite the prospect of
sustaining casualties, is misplaced since the passage of the column was not according to plan. The
Appeals Chamber recalls in this regard that “[t]he intent to destroy formed by a perpetrator of
genocide will always be limited by the opportunity presented to him”.'*”* As such, the Appeals
Chamber can discern no error in the reasoning of the Trial Chamber on genocidal intent in relation

to the opening of the corridor. Nikoli¢’s argument is therefore rejected.

460. With regard to Nikoli¢’s final argument, the Appeals Chamber is not convinced that the
Trial Chamber disregarded prisoner exchanges in its analysis of whether the BSF had genocidal
intent.'”’* Nikoli€¢ relies on prisoner exchanges and prisoner transfers to other detention facilities
that took place after 17 July 1995, at which stage the killing operation had largely been
concluded.'*” Furthermore, the Appeals Chamber notes that, based on the findings of the Trial
Chamber to which the Parties refer, the number of prisoners transferred and exchanged is but a
small fraction of the several thousands of prisoners who were executed.'?’® Consequently, the
Appeals Chamber cannot discern any error in the Trial Chamber’s reasoning on the exchanges and

transfers of prisoners. Nikoli¢’s argument is therefore rejected.

461. The Appeals Chamber therefore dismisses Nikoli¢’s sub-grounds of appeal 4.1, 4.2, and 4.3.

1270 See Trial Judgement, paras 551-561, 838 (“Although the Trial Chamber has considered all of the relevant

evidence in its totality in order to determine whether genocide was committed, it will only repeat the most pertinent part
of this analysis below.”).

1271 Trial Judgement, para. 557. See also Trial Judgement, para. 553.

Trial Judgement, para. 2219.

Krstic Appeal Judgement, para. 13.

See Trial Judgement, paras 590-596, 838. See supra, note 1270.

1272
1273
1274
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(b) Nikoli¢’s appeal (Ground 5)

462. Nikoli¢ argues that the Trial Chamber committed an error of law and fact by ignoring
significant recent precedents, which, in his view, establish that killing a group of men while forcibly
removing the remainder of a population does not evince genocidal intent.'*”” Nikoli¢ claims that the
relevant facts in the Report of the Darfur Commission and in a set of ICC decisions on the Darfur
situation are similar to the situation in Srebrenica and Zepa.1278 Nikoli¢ submits that the Trial
Chamber’s erroneous legal classification of the crimes committed in Srebrenica as genocidal
invalidated its decision and occasioned a miscarriage of justice and that, therefore, his conviction
for aiding and abetting genocide should be quashed.””” Moreover, he contends that the Appeals
Chamber must adhere to the aforementioned precedents in order to avoid fragmentation of

international law."*

463. The Prosecution responds that the Trial Chamber correctly applied the case law of the
Tribunal and that Nikoli¢ fails to show that the sources on which he relies are persuasive or binding
on this Tribunal.'"®®' The Prosecution also submits that findings made by other institutions on a
different set of facts do not demonstrate that the Trial Chamber’s findings were wrong in law or

1282
unreasonable.

464. The Appeals Chamber rejects Nikoli¢’s argument as neither the Report of the Darfur
Commission nor the ICC jurisprudence cited by Nikoli¢ is binding on this Tribunal.'*** There was
no obligation on the Trial Chamber to explicitly consider these authorities, which are at best
persuasive. The Trial Chamber concluded, on the facts of this case, that the killing operation was

conducted with genocidal intent.'***

While there may be a superficial similarity between the facts
outlined in the Darfur precedents relied on by Nikoli¢ and those of this case, this alone cannot

suffice to show an error in the Trial Chamber’s reasoning. Nikoli¢ has therefore failed to

1273 Nikoli¢’s Appeal Brief, paras 70, 75-76, referring to Trial Judgement, paras 591-594, 720 (findings on

transfers and exchanges of prisoners), 1064 (“In the days that followed, primarily between 14 and 17 July, several
thousand Bosnian Muslim men were executed.”).

1276 See Trial Judgement, para. 794.

1277 Nikoli¢’s Appeal Brief, paras 89-91, 93-96, 98, referring to Report of the Darfur Commission, Prosecutor v.
Omar Hassan Ahmad al Bashir, Case No. ICC-02/05-01/09, Decision on the Prosecution’s Application for a Warrant of
Arrest Against Omar Hassan Ahmad al Bashir, 4 March 2009 (public redacted version), Prosecutor v. Omar Hassan
Ahmad al Bashir, Case No. ICC-02/05-01/09 OA, Judgement on the Appeal of the Prosecutor Against the “Decision on
the Prosecution’s Application for a Warrant of Arrest Against Omar Hassan Ahmad al Bashir”, 3 February 2010,
Prosecutor v. Omar Hassan Ahmad al Bashir, Case No. ICC-02/05-01/09, Second Decision on the Prosecution’s
APplication for a Warrant of Arrest, 12 July 2010. See also Nikoli¢’s Reply Brief, para. 36.

1278 Nikoli¢’s Appeal Brief, paras 92, 97-98.

1279 Nikoli¢’s Appeal Brief, paras 89, 99.

1280 Nikoli¢’s Appeal Brief, para. 98.

1281 Prosecution’s Response Brief (Nikolic), para. 78. See also Prosecution’s Response Brief (Nikoli¢), para. 82.
1282 Prosecution’s Response Brief (Nikolic), para. 78. See also Prosecution’s Response Brief (Nikolic), paras 79-
81.

1283 Cf. Pordevic Appeal Judgement, para. 83, referring to Celebici Appeal Judgement, para. 24.
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demonstrate any error on the part of the Trial Chamber. Furthermore, the Appeals Chamber recalls

that its task is not to act as a harmonising force in international law, but rather to decide the matters

1285

before it in accordance with applicable law. =~ Nikoli¢’s ground of appeal 5 is dismissed.

6. Appellants’ liability for genocide

(a) Popovié’s appeal

(i) Arguments of the Parties

465. Popovi¢ submits that the Trial Chamber erred in concluding that he possessed genocidal
intent and committed genocide through his participation in the JCE to Murder.'**® He contends that
it erroneously inferred his genocidal intent from a series of other findings.'**’” Popovic¢ additionally
submits that the Trial Chamber erred by finding that he ordered and planned the commission of
genocide.'**® Popovi¢ argues that the Trial Chamber disregarded evidence which indicated that he
did not possess genocidal intent, and specifically that he supported Pandurevic¢’s decision to open
the corridor to allow the column to pass through safely.'”® Popovi¢ also argues that the Trial
Chamber erroneously found his use of the term “balija”, which it analysed out of context, to be
relevant to his genocidal intent.'**® Popovi¢ denies that he had a conversation with Nikoli¢ in which
he used the term and asserts with regard to one document containing the term that he merely
forwarded what someone else had written. Popovi¢ argues that when he did use the term “balija”,
he was referring to criminals not to all Muslims."**! Finally, Popovi¢ argues that, contrary to what
the Trial Chamber found, he did not direct the killing of the young boy because he was not present

at the execution and had no authority regarding the treatment of the prisoners.1292

1284
1285
1286
1287

Trial Judgement, para. 861.

See supra, para. 441.

Popovié’s Appeal Brief, para. 17; Popovic’s Reply Brief, para. 17.

According to Popovi€, the Trial Chamber found that he: (1) knew of the murder plan from its inception;
(2) knew of its scope; (3) participated in the discussions at Bratunac before the operation began; (4) had an overview of
the scale of the murder operation; (5) knew of the captured men from the column; (6) directly participated in the
organisation of large-scale murders at the Grbavci School, the Rocevié¢ School, and Pilica; (7) visited almost all killing
sites in the Zvornik area; (8) used the derogatory term “balija”; (9) stated that “all balijas have to be killed”; (10) knew
of the intent to kill as many Bosnian Muslims as possible with the aim of destroying the group; (11) arranged the
murder of the Milici Prisoners; and (12) aimed to spare no one amongst the Bosnian Muslims within his reach, not even
a young boy. Popovié¢’s Appeal Brief, para. 33; Popovi¢’s Reply Brief, paras 16, 20. See also Popovi¢’s Appeal Brief,
title above para. 404, para. 405.

1288 Popovié’s Appeal Brief, para. 17.

1289 Popovi¢’s Appeal Brief, para. 349.

1290 Popovic¢’s Appeal Brief, para. 402.

1291 Popovic¢’s Appeal Brief, para. 403.

1292 Popovic¢’s Appeal Brief, paras 404-411.
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466. The Prosecution responds that Popovi¢ fails to demonstrate that the Trial Chamber’s
inference of his genocidal intent was erroneous.'” The Prosecution asserts that Popovi¢ merely
repeats arguments made at trial regarding his lack of authority over the prisoners and his security
responsibilities having prevented him from participating in the murder operation.1294 Finally, the
Prosecution contends that Popovi€¢’s use of the term “balija” was not a decisive factor in the Trial

Chamber’s determination of his genocidal intent.'**

(i) Analysis

467. The Appeals Chamber first observes that Popovi¢ has failed to advance any argument to
develop his submission that the Trial Chamber erred when it found that he ordered and planned the

commission of genocide.1296 Consequently, the Appeals Chamber dismisses this submission.

468. With respect to Popovi¢’s arguments concerning the Trial Chamber’s inference of his
genocidal intent, the Appeals Chamber recalls that in the absence of direct evidence, genocidal
intent may be inferred from the factual circumstances of the crime.'®” The Appeals Chamber

further recalls that:

proof of specific intent [may] be inferred from a number of facts and circumstances, such as the
general context, the perpetration of other culpable acts systematically directed against the same
group, the scale of atrocities committed, the systematic targeting of victims on account of their
membership of a particular group, or the repetition of destructive and discriminatory acts.'*®

The Appeals Chamber observes that the Trial Chamber inferred Popovi¢’s genocidal intent from

such factors.'**” The Appeals Chamber considers that no error of law has been demonstrated.

469. Concerning Popovi¢’s argument regarding his support for opening the corridor, the Appeals
Chamber notes the Trial Chamber’s finding that Popovi¢ was referring to Pandurevi¢’s Interim
Combat Report of 16 July 1995 when stating that “[i]t’s just like he wrote it ... I was there on the
spot and saw for myself he had received some numbers”."** As found by the Trial Chamber, this
report contains information on combat operations in the Zvornik area as well as Pandurevic’s

decision to open a corridor so that the civilian population could be evacuated.””' The Appeals

1293 Prosecution’s Response Brief (Popovic), paras 8, 10-12, 19, 27, 72; Appeal Hearing, AT. 146-147

(2 Dec 2013).

1294 Prosecution’s Response Brief (Popovic), paras 164, 234-236.

1293 Prosecution’s Response Brief (Popovic), para. 12.

1296 See Popovi¢’s Appeal Brief, para. 17.

1297 Krstic Appeal Judgement, paras 20, 33-35; Jelisic Appeal Judgement, para. 47. See Munyakazi Appeal
Judgement, para. 142 and references cited therein.

1298 Jelisi¢ Appeal Judgement, para. 47.

1299 Trial Judgement, para. 1180, referring to Jelisic Appeal Judgement, para. 47.

1300 Trial Judgement, para. 1136. See Trial Judgement, paras 1137-1138.

1301 Trial Judgement, paras 1137-1138; Ex. 7DP00330, ‘“Zvornik Brigade Interim Combat report, signed by
Pandurevié, 16 July 1995”.
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Chamber finds that Popovi€ has failed to demonstrate that the Trial Chamber erred in finding that
his words reflect his agreement with how Pandurevi¢ described the combat operations rather than
his support for Pandurevi¢’s decision to open the corridor. In any event, the Trial Chamber
weighed the evidence and relied on Popovi¢’s cumulative actions and words to show his genocidal

intent.>*? Thus, this argument is dismissed.

470. Regarding Popovic¢’s use of the term “balija”, the Trial Chamber found that it was “in no
way determinative of his alleged specific intent to commit genocide, though it is relevant to it”."*"
The Appeals Chamber observes that his use of the term “balija” did not form part of the “decisive
factors” in the Trial Chamber’s finding that Popovi¢ had genocidal intent.”** The Appeals
Chamber finds that Popovi¢ challenges the Trial Chamber’s reliance on certain evidence, without
explaining why the conviction should not stand on the basis of the remaining evidence and,

therefore, dismisses his argument.

471. The Trial Chamber found that “Popovi¢ aimed to spare no one amongst the Bosnian
Muslims within his reach, not even a young boy”."** This impugned finding was based on other
findings regarding, notably, Popovi¢’s involvement in co-ordinating the Orahovac killings on
14 July 1995 and the Kozluk Killings on 15 July 1995.13% Specifically, the Trial Chamber found
that when a young boy emerged from a pile of corpses at the Orahovac execution site, calling for
his father, Popovi¢ asked the executioners what they were waiting for and said “[j]ust finish him
off”."*" In this regard, the Appeals Chamber notes that it dismisses below Popovi¢’s challenges to
the Trial Chamber’s findings that he was present at this execution site.”’*® The Trial Chamber
further found that once someone had volunteered to participate in the executions that were to take
place at Kozluk, Popovi¢ told the volunteer to go out and find other volunteers."” The Appeals
Chamber considers that Popovi¢ has failed to demonstrate that no reasonable trial chamber could
have made the impugned finding based on its previous findings on Popovi¢’s involvement in the
Orahovac killings and Kozluk Killings. The Appeals Chamber further observes that the Trial
Chamber did not rely on Popovi¢’s authority regarding the prisoners to find his genocidal intent and
instead relied on his actions and statements."”' Whether he had any specific authority over the

prisoners is therefore irrelevant to the impugned finding and, by extension, to the Trial Chamber’s

1302
1303
1304
1305
1306
1307
1308
1309
1310

Trial Judgement, paras 1178-1180.

Trial Judgement, para. 1177.

See Trial Judgement, para. 1180.

Trial Judgement, para. 1179, referring to Trial Judgement, paras 1111-1122.
Trial Judgement, paras 1111-1122.

Trial Judgement, para. 1111.

See infra, para. 1108.

Trial Judgement, para. 1120.

Trial Judgement, paras 1178-1180.
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findings on his genocidal intent. The Appeals Chamber therefore dismisses Popovi¢’s challenge to

the impugned finding.

472. Finally, the Appeals Chamber has upheld all of the other findings on which Popovi¢ alleges
the Trial Chamber based his conviction for commission of genocide.1311 The Appeals Chamber

therefore dismisses Popovi¢’s arguments.

(b) Beara’s appeal

(i) Grounds 6 in part, 8 in part, and 19

a. Arguments of the Parties

473. Beara argues, under his ground of appeal 19, that the Trial Chamber erred in law and
abused its discretion in finding that he possessed both the intent to kill members of the group and
the specific intent to destroy the group or part thereof, which resulted in a miscarriage of justice."*'?
The Trial Chamber, he submits, failed to consider the totality of the evidence, including reliable
evidence that supports an alternative, non-criminal intent and that his actions were lawful combat-
related activities.””'> Beara argues that the Trial Chamber thereby failed to respect the legal
requirement that a finding of mens rea inferred from circumstantial evidence must be the only

. . 1314
reasonable conclusion available.

474.  Specifically, Beara submits that the Trial Chamber reached the conclusion that he had
knowledge of the killing operation solely as a result of his position as the most senior officer of the
Security Branch of the VRS, despite the contradiction between its finding that the plan to murder
had been formulated by the morning of 12 July 1995 and was under the co-ordination of the
Security Branch and its finding that there was no “direct evidence” of his involvement prior to
13 July 1995."*"> He also submits that in finding that he participated in meetings in the night of
13 July 1995 at which decisions were made about the killing operation, the Trial Chamber relied on
1316

contested and inconsistent testimony that could not support a finding beyond reasonable doubt.

He further contends that the Trial Chamber disregarded exculpatory intercept evidence, in particular

B3 See infra, paras 813-815, 819, 822, 831, 845, 847, 874, 904, 910, 1077-1078, 1103-1104, 1107-1108, 1143,
1153-1154, 1196-1197.

1312 Beara’s Appeal Brief, intro before para. 209, paras 209-210, 213, 225; Beara’s Reply Brief, para. 85.

1313 Beara’s Appeal Brief, paras 209, 224.

134 Beara’s Appeal Brief, paras 211-212, 214-215, 220, 225; Beara’s Reply Brief, para. 85.

1315 Beara’s Appeal Brief, paras 214, 216.

1316 Beara’s Appeal Brief, para. 217; Appeal Hearing, AT. 200-201, 210 (3 Dec 2013).
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a communication on 13 July 1995 at 11:25 a.m. (“11:25 a.m. Intercept”), and interpreted it in a way

that defies logic, leading to erroneous inferences about his intent."*"’

475. Under his ground of appeal 6, Beara contends that the Trial Chamber erred in law when
drawing inferences from intercept Exhibits PO1177 and P01179.°"® In particular, Beara submits
that the Trial Chamber failed to acknowledge the reasonable inference from Exhibit PO1179, in
light of Exhibit P02754, that Beara’s request to Krsti¢ for additional men did not concern the
killing operation but rather reflected a request for assistance in the form of an infantry company."*"”
Beara advances the argument that because the Trial Chamber used Exhibit PO1179 to support its
conclusion on his role in the killing operation and his genocidal state of mind, its error invalidated

the Trial Judgement.'**°

476. Under his ground of appeal 8, Beara argues that the Trial Chamber concluded that he was
involved in securing equipment for murders partially based on evidence indicating that he requested
the dispatch of a flat-bed trailer, whereas a reasonable alternative inference could have been made

that it was intended for burying combat casualties.'**!

477. Finally, Beara argues, under his ground of appeal 19, that the Trial Chamber failed to take
into account the dual purpose of the military acts surrounding the Srebrenica enclave, which
included legitimate military aims, instead seemingly following previous decisions of the Tribunal in
the Krsti¢ and Blagojevic and Jokic cases.”** He alleges that, if the Trial Chamber had attributed
appropriate weight to the dual purpose, it would have reached the same conclusion as the Trial
Chamber in the Brdanin case, where a similar fact pattern led to a conclusion that did not support

genocidal intent as the only reasonable inference.'*>

478. The Prosecution responds with regard to Beara’s ground of appeal 19 that the Trial

1324

Chamber properly relied on abundant evidence to find that Beara had genocidal intent.™" Further,

the Prosecution contends that the dual purpose of the BSF’s actions does not, as a matter of law or

1325

fact, preclude a finding of genocidal intent. Finally, the Prosecution submits that Beara’s

arguments under his grounds of appeal 6 and 8 warrant summary dismissal.'**®

1317
1318
1319
1320
1321
1322
1323

Beara’s Appeal Brief, paras 218-219.

Beara’s Appeal Brief, intro before para. 59, paras 99-100. See also Beara’s Reply Brief, para. 44.

Beara’s Appeal Brief, paras 99-101.

Beara’s Appeal Brief, intro before para. 59, para. 101.

Beara’s Appeal Brief, para. 136, referring to Trial Judgement, para. 1261.

Beara’s Appeal Brief, paras 221-223.

Beara’s Appeal Brief, para. 223.

1324 Prosecution’s Response Brief (Beara), paras 219-228, 231-232; Appeal Hearing, AT. 222 (3 Dec 2013).

1323 Prosecution’s Response Brief (Beara), paras 229-231; Appeal Hearing, AT. 227, 234-235 (3 Dec 2013).

1326 Prosecution’s Response Brief (Beara), paras 102, 132. See also Prosecution’s Response Brief (Beara), fn. 426.
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b. Analysis

479. The Appeals Chamber first notes that while Beara disputes both the Trial Chamber’s
findings on the underlying act of killing members of the group and its findings on specific intent, it
will limit its present analysis to the latter topic, as the former is more properly considered under the

rubric of the JCE to Murder, examined below.

480. The Appeals Chamber also notes that the Trial Chamber did not “solely” rely on Beara’s
position in concluding that he had knowledge of the killing operation. The Trial Chamber also
referred to “his walk through Bratunac on the night of 13 July, his personal visits to the various
execution [sites] and the extensive logistical challenges he faced throughout” to support the finding
that he had detailed knowledge of the killing operation.'**” Moreover, there is no contradiction
between the Trial Chamber’s finding that the plan to murder had been formulated by the morning of
12 July 1995 and was under the co-ordination of the Security Branch and the Trial Chamber’s
statement that there was no direct evidence of Beara’s participation in the murder operation prior to
13 July 1995."%*® The Trial Chamber found as follows:

there is clear evidence before the Trial Chamber that as of the morning of 12 July, Popovic,
Beara’s subordinate in the Security Branch, was aware of the plan to murder as were Momir
Nikoli¢ and Kosori¢. In addition, the Trial Chamber has found that the orders with respect to this
operation were given by Mladic. In these circumstances, and given his responsibilities as Chief of
Security for the VRS Main Staff, the subordinate relationship of Popovi¢ to him and the role
played by members of the Security Branch from the beginning, the Trial Chamber is satisfied that
by the morning of 12 July, Beara was aware of and implicated in the plan to murder.'**’

For the purposes of the present argument, Beara simply ignores this finding and has thus failed to

demonstrate the alleged contradiction. His argument is therefore dismissed.

481. With regard to Beara’s claim that the Trial Chamber erroneously relied on contested and
inconsistent testimony to support the finding that he participated in meetings in the night of
13 July 1995, the Appeals Chamber notes that the Trial Chamber explicitly acknowledged that
while the evidence “is not consistent in every aspect and there are some discrepancies as to what
was discussed and who participated in the meetings, the subject-matter remains essentially the
same, as does the fact that Beara was present and actively involved in these discussions”."**” The
Appeals Chamber recalls that it is within the discretion of the Trial Chamber to evaluate any
inconsistencies that may arise within or among witnesses’ testimonies, to consider whether the

evidence taken as a whole is reliable and credible, and to accept or reject the fundamental features

1327
1328
1329

Trial Judgement, para. 1313.

See Trial Judgement, para. 1299.

Trial Judgement, para. 1299 (internal references omitted).
1330 Trial Judgement, fn. 4167.
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of that evidence.'**' Beara has failed to articulate with any degree of specificity the alleged error
made by the Trial Chamber in accepting the contested evidence and, therefore, has failed to show
that the evidence in question could not support the Trial Chamber’s finding on his involvement in

1332

the meetings in the night of 13 July 1995. """ Thus, the Appeals Chamber dismisses his argument.

1333

482. With regard to the 11:25 a.m. Intercept, >~ the Appeals Chamber first observes that the

Trial Chamber provided detailed reasons for finding that it was “deliberately misleading”.'***
Beara’s contention that the Trial Chamber’s interpretation defies logic is an undeveloped assertion.
Beara simply provides an alternative interpretation of the evidence, which cannot suffice to
demonstrate that no reasonable trier of fact could have reached the Trial Chamber’s conclusion.

Accordingly, his arguments on this point are dismissed.

483. With regard to Beara’s arguments concerning the Trial Chamber’s findings pertaining to
intercept Exhibits PO1177 and PO1179, the Appeals Chamber recalls the Trial Chamber’s
conclusion that the only inference it could draw from Exhibit PO1179 was “that Beara was
organising troops to assist in relation to the killing operation” in the areas of the Rocevic¢ and Kula
Schools and the Pilica Cultural Centre.'** Beara has failed to demonstrate that the Trial Chamber
could have reached a different reasonable conclusion, providing only an alternative interpretation of
the evidence without developing his arguments as to why the Trial Chamber should have adopted
that particular interpretation. With respect to Exhibit PO1177, the Appeals Chamber observes that,
contrary to his contention,'**® Beara does not provide any alternative inferences that the Trial
Chamber could have reasonably drawn from this exhibit. Beara’s arguments concerning these

intercepted communications are therefore dismissed.

484. Beara’s assertion regarding his request for a flat-bed trailer is not supported by any
references to the trial record, beyond merely identifying the impugned finding of the Trial

Chamber. It is therefore dismissed.

485. Beara’s submissions on the “dual purpose” of the military attack against the enclaves
suggest that while some of the actions of the BSF were lawful combat-related activities, others were
not. The Appeals Chamber considers that Beara has failed to demonstrate that the Trial Chamber

erred in not considering the killing of several thousand detained Bosnian Muslim males to be lawful

1331 Dordevic Appeal Judgement, paras 395, 422; Hategekimana Appeal Judgement, paras 82, 282; Kanyarukiga

A?peal Judgement, para. 136; Munyakazi Appeal Judgement, para. 71.
1332 See Trial Judgement, para. 1271.

1333 See also infra, para. 979.

1334 Trial Judgement, para. 1259. See Trial Judgement, para. 1258.
1333 Trial Judgement, para. 1282.

1336 Beara’s Reply Brief, para. 44.
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combat-related activities'>>’

and the Appeals Chamber finds that the same logic applies to the Trial
Chamber’s findings on the knowledge, words, and actions of Beara that underpin the finding on his
genocidal intent."”® Beara’s suggestion that the Trial Chamber merely followed previous decisions
in the Krstic¢ and Blagojevic and Jokic cases is dismissed as undeveloped. The Appeals Chamber
finds that Beara has not shown any error in the Trial Chamber’s reasoning. The conclusions

reached in the Brdanin case by a different trial chamber are of no relevance in this regard.

486. In light of the foregoing, the Appeals Chamber concludes that Beara has failed to show that
the Trial Chamber erred in finding that his genocidal intent had been proven beyond reasonable
doubt. Beara’s ground of appeal 19 is therefore dismissed in its entirety, as are the relevant portions

of his grounds of appeal 6 and 8.

(i1)) Argument raised in the Appeal Hearing

a. Arguments of the Parties

487. Beara submits that the Trial Chamber erred in law by convicting him of genocide after
acquitting him of the forcible transfer charge. He argues that the case law of the Tribunal, as applied
to the present circumstances, shows that genocidal intent to destroy the Bosnian Muslims of Eastern
Bosnia can only be inferred from a combined intent to murder the men and forcibly transfer the
women, children, and the elderly.1339 Beara further submits that the Trial Chamber itself recognised
that it was a combination of the killings and the forcible transfer that resulted in the finding that he
had genocidal intent."** Beara also submits that the Indictment reflects the Prosecution’s position
that his genocide conviction would have “required genocidal intent with respect to both the
execution of the men and the forcible transfer of the women and children”.'**! Finally, Beara
argues that because he was acquitted on the forcible transfer charge, the only genocidal conduct for
which he could be held accountable is the murder of an estimated 5,300 men.'*** Beara claims this
number neither meets the substantiality requirement for genocide nor constitutes a legally
significant part of the targeted group, considering that these men were only part of the

approximately 40,000 Bosnian Muslims of Eastern Bosnia targeted for destruction, who in turn only

constituted part of the relevant group of approximately 1,400,000 Bosnian Muslims."**’ Beara

1337 See, e.g., Trial Judgement, paras 774, 856, 860.

1338 See Trial Judgement, paras 1313-1318.

1339 Appeal Hearing, AT. 172, 179, 184-186 (3 Dec 2013). See Appeal Hearing, AT. 173-178 (3 Dec 2013),
referring to Krstic Appeal Judgement, Partial Dissenting Opinion of Judge Shahabuddeen. See also Appeal Hearing,
AT. 180-183, 256-262 (3 Dec 2013).

1340 Appeal Hearing, AT. 182-183 (3 Dec 2013), referring to Trial Judgement, paras 861-863.

1341 Appeal Hearing, AT. 181 (3 Dec 2013). See Appeal Hearing, AT. 179-180 (3 Dec 2013).

1342 Appeal Hearing, AT. 182 (3 Dec 2013).

1343 Appeal Hearing, AT. 181-182 (3 Dec 2013). See Appeal Hearing, AT. 185, 258 (3 Dec 2013).
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concludes that he must be acquitted of genocide since he did not have the genocidal intent to

destroy the Bosnian Muslims of Eastern Bosnia as a part of the protected group.'***

488. The Prosecution responds that Beara’s arguments should be rejected as they are not

£.13% On the merits, the Prosecution submits that the Trial Chamber’s

contained in his appeal brie
approach to inferring genocidal intent, based primarily on the killings and secondarily on the
forcible transfer, is consistent with the case law of the Tribunal.'**® The Prosecution further submits
that, in any event, the Trial Chamber found that Beara knew of the forcible transfer operation.1347
Finally, the Prosecution submits that Beara’s genocide conviction was also based on causing

. . I . 3
serious bodily and mental harm to surviving men and family members.'***

b. Analysis

1349 the

489. Although Beara submits that this argument is part of his ground of appeal 19,
Appeals Chamber fails to see its origin in Beara’s Appeal Brief. The only common element
between his oral argument and the written arguments contained in his ground of appeal 19 is that
Beara’s mens rea for genocide is at issue. The Appeals Chamber recalls that it may decline to
consider new arguments raised during an appeal hearing that were not contained in the written brief
and presented without specific authorisation from the Appeals Chamber.'* In these circumstances,
the Appeals Chamber would normally decline to consider Beara’s argument.1351 The Appeals
Chamber notes, however, that Beara was allowed to proceed with his argument during the appeal

952 and that the Prosecution had the opportunity to respond to this argument.1353 The

1354

hearing

Appeals Chamber will therefore consider the argument on its merits.

490. Beara’s interpretation of the case law of the Tribunal is contradicted, notably, by the
finding in the Krstic Appeal Judgement that “[t]he killing of the military aged men was, assuredly, a
physical destruction, and given the scope of the killings the Trial Chamber could legitimately draw
the inference that their extermination was motivated by a genocidal intent.”'?> Accordingly, the

Appeals Chamber considers that the Trial Chamber was not required to find that Beara intended

1344 Appeal Hearing, AT. 172, 186 (3 Dec 2013).

1345 Appeal Hearing, AT. 215-216 (3 Dec 2013). See Appeal Hearing, AT. 234 (3 Dec 2013)

1346 Appeal Hearing, AT. 231-233, 263-264 (3 Dec 2013), referring to Krsti¢ Appeal Judgement.
1347 Appeal Hearing, AT. 233 (3 Dec 2013), referring to Trial Judgement, para. 1307.

1348 Appeal Hearing, AT. 233-234 (3 Dec 2013), referring to Trial Judgement, paras 842-847, 1310.
1349 Appeal Hearing, AT. 175-176 (3 Dec 2013).

1330 Gotovina and Markac¢ Appeal Judgement, para. 18; Haradinaj et al. Appeal Judgement, para. 19 and reference
cited therein.

1331 See Gotovina and Markac¢ Appeal Judgement, para. 19.

1332 Appeal Hearing, AT. 175-176 (3 Dec 2013).

1353 See Appeal Hearing, AT. 215-217, 231-234, 263-264 (3 Dec 2013). See also supra, para. 488.
1334 Cf. Gotovina and Markac¢ Appeal Judgement, para. 19.

1353 Krstic Appeal Judgement, para. 27.
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both the murders and the forcible transfers before it could determine that he had genocidal intent.
Rather, the Trial Chamber was required to determine whether there was sufficient evidence to find

beyond reasonable doubt that Beara had genocidal intent.'” 6

It did so, based in particular on the
following “decisive” factors: (1) the scale and scope of the killing operation carried out with
Beara’s knowledge, pursuant to his instructions and under his supervision; (2) his extensive and
forceful participation in all components of the killing operation; (3) his demonstrated determination
to kill as many Bosnian Muslims as possible; and (4) his vital contribution in overcoming hurdles
and challenges to effective implementation.'”” The Trial Chamber also considered Beara’s

“destructive and discriminatory acts and his words” as evidence of his genocidal intent.'*>® Beara

has not shown any error in the Trial Chamber’s approach.

491. Beara alleges that the Trial Chamber recognised that it was a combination of the killings
and the forcible transfer that resulted in the finding that he had genocidal intent. The Trial Chamber
concluded “beyond all reasonable doubt” that members of the BSF perpetrated the underlying acts

of killing and inflicting serious bodily and mental harm with genocidal intent,'*

and subsequently
drew “further support” for this conclusion from the “other culpable acts systematically directed
against the same group”, notably the forcible transfer operation and its accompanying

. 1360
circumstances.

The Appeals Chamber is satisfied that the Trial Chamber did not require
participation in the forcible transfer operation to reach a finding of genocidal intent but rather
considered it as providing “further evidence that the intent was to destroy”.13 %! Beara’s argument is

therefore dismissed.

492. Beara bases his interpretation of the Indictment on two charges against him.'*** The first
charge is that Beara, while harbouring genocidal intent: (1) killed Bosnian Muslims; and (2)
inflicted upon them serious bodily or mental harm, “including but not limited to [...] the forced
movement of the population”."*** The second charge is that Beara knew that the forcible transfer of
the women and children from Srebrenica and Zepa created conditions that would contribute to the

destruction of the entire Muslim population of Eastern Bosnia."***

These charges do not indicate
that Beara’s genocide conviction would have “required genocidal intent with respect to both the

execution of the men and the forcible transfer of the women and children”.'*® Rather, the

1356
1357
1358
1359
1360
1361

Cf. Blagojevic and Jokic Appeal Judgement, para. 226; Jelisi¢ Appeal Judgement, para. 45.
Trial Judgement, paras 1317-1318. See Trial Judgement, paras 1310-1316.

Trial Judgement, para. 1318.

Trial Judgement, para. 861. See Trial Judgement, para. 863.

Trial Judgement, para. 862 (emphasis added).

Trial Judgement, para. 862 (emphasis added).

1362 Appeal Hearing, AT. 180-181 (3 Dec 2013), referring to Indictment, paras 26, 33.

1363 Indictment, para. 26.

1364 Indictment, para. 33.

1363 See supra, para. 487.
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Prosecution charged Beara, first, with carrying out acts of killing and serious bodily or mental harm
with genocidal intent and, second, with knowing that the forcible transfer created conditions that
would contribute to the genocide. The Appeals Chamber notes in this regard that the Trial Chamber
found that Beara knew of the existence of the forcible transfer operation.13 % The Appeals Chamber
therefore dismisses Beara’s argument, which is premised on his misconstrued interpretation of the

Indictment.

493. Beara’s argument that the thousands of murdered men were not a substantial or legally
significant part of the targeted group reflects a purely numerical approach, which disregards other
factors relevant to determining whether the targeted part of the group is substantial enough to meet

the requirement." 57 The Appeals Chamber recalls in this regard that:

The intent requirement of genocide under Article 4 of the Statute is [...] satisfied where evidence
shows that the alleged perpetrator intended to destroy at least a substantial part of the protected
group. The determination of when the targeted part is substantial enough to meet this requirement
may involve a number of considerations. The numeric size of the targeted part of the group is the
necessary and important starting point, though not in all cases the ending point of the inquiry. The
number of individuals targeted should be evaluated not only in absolute terms, but also in relation
to the overall size of the entire group. In addition to the numeric size of the targeted portion, its
prominence within the group can be a useful consideration. If a specific part of the group is
emblematic of the overall group, or is essential to its survival, that may support a finding that the
part qualifies as substantial within the meaning of Article 4."°%

In addition, the Appeals Chamber recalls the Trial Chamber’s findings that Beara participated in

the killings “with knowledge that they would contribute to the destruction of the group”,1369 and
that the Muslims of Eastern Bosnia constituted a substantial part of the entire group of Bosnian
Muslims, noting that “the import of the community is not appreciated solely by its size”."*”’
Considering, finally, that Beara’s numerical argument is premised on his argument regarding his

acquittal for forcible transfer which has been dismissed above,1371

the Appeals Chamber finds that
Beara has failed to demonstrate any error in the Trial Chamber’s analysis with regard to the

substantiality of the targeted part of the group.

494. The Appeals Chamber consequently dismisses Beara’s oral submissions regarding his

genocidal intent.

1366 Trial Judgement, paras 1307, 1309.

1367 Cf. supra, para. 420.

1368 Krstic Appeal Judgement, para. 12 (internal reference omitted). See also Krstic Appeal Judgement, para. 15.
1369 Trial Judgement, para. 1318.

1370 Trial Judgement, para. 865. The Appeals Chamber also notes that the Trial Chamber considered that the
Srebrenica enclave was of immense strategic importance to the Bosnian Serb leadership. Trial Judgement, para. 865.
See also Trial Judgement, para. 866.

1371 See supra, paras 490-492.
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(c) The Prosecution’s appeal concerning Nikoli¢ (Ground 7)

(i) Introduction

495. The Prosecution submits that the Trial Chamber erred in law or, alternatively, in fact in
failing to convict Nikoli¢ for committing genocide and conspiracy to commit genocide on the basis
that he lacked the requisite mens rea."”’* The Prosecution requests the Appeals Chamber to correct

these errors, convict Nikoli€¢ for both crimes, and increase his sentence to life imprisonment.1373

496.  Nikoli¢ opposes the ground of appeal."”’* He submits that it contains a number of formal
deficiencies which warrant summary dismissal."*”® Nikoli¢ further claims that the Prosecution fails

to establish that the Trial Chamber erred in concluding that he lacked genocidal intent.'*7°

(i1) Alleged failure to apply accepted factors from which to infer genocidal intent

a. Arguments of the Parties

497. The Prosecution submits that the Trial Chamber failed to apply nine accepted factors for

. . . . . . . .z . 1377
inferring genocidal intent to the evidence when assessing Nikoli¢’s mens rea for genocide.

498. Nikoli¢ responds that the Prosecution’s assertion should be summarily dismissed as it

constitutes a new ground of appeal not announced in the Prosecution’s Notice of Appeal.13 " He

1379

also argues that the Prosecution fails to identify the Trial Chamber’s precise error, '~ and that the

Trial Chamber examined all nine factors and other generally accepted factors for inferring

genocidal intent."*®

499. The Prosecution replies that its argument is covered by paragraph 39 of its notice of appeal,

which was sufficient to identify the arguments which were subsequently developed in its appeal

brief,"*®' and that it articulated a precise error in its appeal brief.'?%?

1372 Prosecution’s Notice of Appeal, paras 38-39; Prosecution’s Appeal Brief, paras 236, 238, 240, 295-297;

Prosecutlon s Reply Brief, para. 152; Appeal Hearing, AT. 492-496 (6 Dec 2013).
Prosecution’s Appeal Brief, paras 240, 296-297; Prosecution’s Reply Brief, para. 152.
1374 Nikoli¢’s Response Brief, paras 2-3, 7, 109-110.
1375 Nikoli¢’s Response Brief, paras 4, 8.
1376 Nikoli¢’s Response Brief, paras 5, 8.
1377 Prosecution’s Appeal Brief, paras 237-238, 241-243; Prosecution’s Reply Brief, paras 108, 112.
1378 Nikoli¢’s Response Brief, paras 9, 17-27, 66. See Appeal Hearing, AT. 545 (6 Dec 2013).
1379 Nikoli¢’s Response Brief, paras 9, 17-18, 24-27, 66.
1380 Nikoli¢’s Response Brief, paras 10, 18, 28-34; Appeal Hearing, AT. 548-551 (6 Dec 2013).
1381 Prosecution’s Reply Brief, paras 103-104; Appeal Hearing, AT. 490-491 (6 Dec 2013).
1382 Prosecution’s Reply Brief, paras 105-106. Alternatively, the Prosecution moves to vary its notice of appeal,
pursuant to Rule 108 of the Rules. Prosecution’s Reply Brief, para. 107; Appeal Hearing, AT. 491-492 (6 Dec 2013).
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b. Analysis

500. The Appeals Chamber will first determine whether the Prosecution’s submissions meet the
formal requirements for consideration on the merits. The Appeals Chamber recalls that under
Rule 108 of the Rules, a party seeking to appeal a judgement must set forth the grounds of appeal in
a notice of appeal, indicating “the substance of the alleged errors and the relief sought”.1383 Pursuant
to paragraphs 1(c)(i) and (ii) of the Practice Direction on Formal Requirements, a notice of appeal
shall contain, inter alia, the grounds of appeal, clearly specifying in respect of each ground of
appeal “any alleged error on a question of law invalidating the decision”, and/or “any alleged error
of fact which has occasioned a miscarriage of justice”. The only formal requirement under the
Rules is that the notice of appeal contains a list of the grounds of appeal; it does not need to detail
the arguments that the parties intend to use in support of the grounds of appeal, the place for
detailed arguments being the appellant’s brief."** The purpose of listing all the grounds of appeal in
the notice of appeal is to “focus the mind of the Respondent, right from the day the notice of appeal

is filed, on the arguments which will be developed subsequently in the Appeal brief”.!?%

501. The Appeals Chamber notes that the Prosecution’s Notice of Appeal contains two sub-
grounds of appeal in respect of Nikoli¢’s responsibility for committing genocide and conspiracy to
commit genocide: (1) the Trial Chamber erred in law generally, with specific reference to
“considering legally irrelevant matters in determining Drago Nikoli¢’s mens rea”; and (2) the Trial
Chamber “erred in fact as no reasonable trial chamber could have concluded that Drago Nikoli¢ did

not act with the mens rea”.'>*°

502. In essence, the Prosecution’s submission is that the Trial Chamber failed to fully apply the
correct legal test to the facts in order to impute Nikoli¢’s mens rea for committing genocide and
conspiracy to commit genocide.'*’ The failure of a trial chamber to apply the correct legal test to

. . 1388 138
the evidence is an error of law. o

Contrary to the Prosecution’s submission, ™ such an argument
cannot be characterised as an error of fact, the assessment of which must be based on the
reasonableness of the factual conclusion. This sub-ground of appeal is therefore not covered by
paragraph 39 of the Prosecution’s Notice of Appeal. On the other hand, the Appeals Chamber is of
the view that the Prosecution’s sub-ground of appeal articulated in paragraph 38 of its notice of

appeal covers the failure to apply accepted factors for inferring genocidal intent in this case. The

1383
1384
1385
1386
1387

Boskoski and Tarculovski Appeal Judgement, para. 246.

Boskoski and Tarculovski Appeal Judgement, para. 246.

Boskoski and Tarculovski Appeal Judgement, para. 246.

Prosecution’s Notice of Appeal, paras 38-39.

See Prosecution’s Appeal Brief, para. 242, referring to Trial Judgement, paras 823, 830, outlining the
apglicable law on genocide where these factors are mentioned.

138 Strugar Appeal Judgement, para. 304.

1389 Prosecution’s Reply Brief, paras 103, 105.

168
Case No.: IT-05-88-A 30 January 2015



first sentence of paragraph 38 provides a general argument which clearly speaks to the Trial
Chamber erring in law. Although the Prosecution proceeds to specify that the Trial Chamber
considered “legally irrelevant matters in determining Drago Nikoli¢’s mens rea to commit genocide
or conspiracy to commit genocide”,1390 the general contention made in the prior sentence is not
necessarily confined to the Trial Chamber’s consideration of “legally irrelevant matters”. Bearing in
mind that a notice of appeal need not detail the arguments the parties intend to use in support of the
grounds of appeal,1391 the Appeals Chamber finds that this submission formed a sub-ground of

appeal that was covered by the Prosecution’s Notice of Appeal.

503. The Prosecution argues that the Trial Chamber identified the nine factors as relevant but
“unreasonably neglected to consider them”."*? The first factor specified by the Prosecution is the

1393 1t is clear that the Trial Chamber was aware of the massive

scale of the atrocities committed.
scale of crimes being committed, and had recalled that this would be a relevant consideration in
determining genocidal intent."*** When specifically assessing whether Nikoli¢ had genocidal intent,
the Trial Chamber was satisfied that the killings that occurred after 13 July 1995 in which he was

3

involved “were sufficient to make Nikoli¢ aware of the scale and scope of this killing
operation”."*” It also found that soon after his involvement in the killing operation began, “Nikoli¢
knew that this was a massive killing operation being carried out with a genocidal intent”."**® The
Trial Chamber further found that Nikoli¢ played an important role in the JCE to Murder in terms of
planning and organising detentions and executions.'”’ The Prosecution’s general argument that the
Trial Chamber did not consider that Nikoli¢ “planned, ordered and committed the murders of up to

6,000 Bosnian Muslim prisoners™'**®

is unpersuasive. The Appeals Chamber is satisfied that the
Trial Chamber explicitly noted and considered the scale of the atrocities committed in its

assessment of Nikoli¢’s genocidal intent.

504. Likewise, contrary to the Prosecution’s submission, the Trial Chamber did consider
Nikoli¢’s participation in, and key contributions to, the killings, with the knowledge that the
killings would contribute to the destruction of a group.13 % After recalling its finding that Nikoli¢

made a significant contribution to the commission of the crimes within the scope of the JCE to

1390
1391
1392
1393

Prosecution’s Notice of Appeal, para. 38.

See supra, para. 500.

Prosecution’s Appeal Brief, para. 241. See Prosecution’s Appeal Brief, paras 237, 242.
Prosecution’s Appeal Brief, paras 237, 242(1).

1394 Trial Judgement, paras 823, 856-863.

1393 Trial Judgement, para. 1405. See Trial Judgement, paras 1403-1404.

1396 Trial Judgement, para. 1407.

1397 Trial Judgement, para. 1408.

1398 Prosecution’s Appeal Brief, para. 242(1).

1399 Prosecution’s Appeal Brief, paras 237, 242(2).
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Murder,"*® the Trial Chamber discussed whether he participated with the knowledge that the
murder operation was being carried out with genocidal intent.'*! It concluded that as of the
morning of 14 July 1995, the events that occurred were “more than sufficient for [Nikoli¢] to
conclude that the plan was not just to kill but to destroy”.1402 The Trial Chamber found that
“Nikoli¢ knew that this was a massive killing operation being carried out with a genocidal intent.
His key contributions to the JCE to Murder are made concurrent with, and after the acquisition of
this knowledge.”1403 Accordingly, the Prosecution has failed to support its contention that the Trial
Chamber did not consider Nikoli¢’s key contributions to the genocide during and after the time he

acquired knowledge of the genocidal plan.

505. The Prosecution also argues that the Trial Chamber neglected to consider the systematic
targeting of Bosnian Muslims, the repetition of destructive and discriminatory acts, and the
perpetration of other culpable acts directed against the Bosnian Muslim prisoners.'*** The Appeals
Chamber notes that the Trial Chamber first recalled that “the perpetration of other culpable acts
systematically directed against the same group [...], the systematic targeting of victims on account
of their membership in a particular group, or the repetition of destructive and discriminatory acts”
can be considered in inferring the intent to destroy.'*” The Trial Chamber, after reviewing the

charges of genocide against Nikoli¢ and others as pleaded in the Indictment,'**®

explicitly addressed
these factors in its discussion on genocidal intent."**” In the more specific discussion as to Nikoli¢’s
genocidal intent, the Trial Chamber observed the Prosecution’s arguments on the systematic and co-
ordinated nature of the murder operation and the various forms and extent of Nikoli¢’s
involvement,"**® before concluding that “Nikoli¢ observed first hand the systematic and organised
manner in which the killing operation was planned and carried out and further he took an active role
in it”.'"** While the Trial Chamber may not have entered into a specific discussion of each of the
factors identified here, the Appeals Chamber is satisfied that the Trial Chamber was aware of the
relevant factors and all the evidence before it, and took these factors into consideration, which are
intrinsically encompassed in its discussion on Nikoli¢’s genocidal intent.'*'" Thus, the Appeals
Chamber finds the Prosecution’s submission to be without merit. For the same reasons, the

Prosecution’s argument that the Trial Chamber neglected to consider the general context of the

1400 Trial Judgement, para. 1397.

1401 Trial Judgement, paras 1401-1403.

1402 Trial Judgement, para. 1404. See Trial Judgement, paras 1405-1406.
1403 Trial Judgement, para. 1407. See Trial Judgement, para. 1409.

1404 Prosecution’s Appeal Brief, paras 237, 242(3)-(5).

1405 Trial Judgement, para. 823.

1406 Trial Judgement, paras 834-836.

1407 Trial Judgement, paras 837, 856-862.

1408 Trial Judgement, para. 1400.

1409 Trial Judgement, para. 1405.

1410 Trial Judgement, paras 1397-1415.
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crimes, Nikoli¢’s mens rea for the underlying acts of genocide, and the existence of a plan or policy

to commit genocide, is dismissed."*""

506. Finally, the Prosecution contends that the Trial Chamber considered Nikoli¢’s use of
derogatory language “on its own” rather than in conjunction with other factors, and argues that the
Trial Chamber unreasonably found that this factor did not support an inference of genocidal
intent."*'? The Appeals Chamber notes that the Trial Chamber did explicitly discuss Nikoli¢’s use
of derogatory language as a relevant factor in inferring genocidal intent but concluded that “there is
nothing to suggest this was [something] other than a reflection of an unacceptable but common
practice”.1413 The Prosecution has failed to present any cogent argument why this conclusion was
one that no reasonable trier of fact could have made. Furthermore, the Trial Chamber, after
discussing Nikoli¢’s use of derogatory language, analysed other factors from which genocidal intent
could be inferred,"*'* before concluding that “[h]aving considered and weighed all of the above
factors individually and cumulatively, the Trial Chamber is not satisfied that the only reasonable
inference to be drawn from Nikoli€’s acts is that he shared the genocidal intent”.'*"” In light of this,
the Prosecution’s argument that the Trial Chamber analysed Nikoli¢’s use of derogatory language

“on its own” is without merit and fails.

507. In sum, the Prosecution has not demonstrated that the Trial Chamber erred by failing to
consider relevant factors in determining whether Nikoli¢ possessed genocidal intent. To the extent
that the Prosecution’s arguments could be interpreted as being that the Trial Chamber failed to give
sufficient weight to the relevant factors it considered or failed to interpret the evidence in a
particular manner, the Appeals Chamber recalls that such mere assertions warrant dismissal without
detailed analysis. The Appeals Chamber will therefore not address the Prosecution’s arguments in

this light.

14l See Prosecution’s Appeal Brief, paras 242(6), 242(8)-(9). See also Trial Judgement, paras 823, 837, 856-862,
1397-1415.

a1z Prosecution’s Appeal Brief, para. 242(7) & fn. 655.

1413 Trial Judgement, para. 1399.

1414 Trial Judgement, paras 1400-1413.

1413 Trial Judgement, para. 1414.
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(iii) Alleged application of irrelevant considerations to determine genocidal intent

a. Arguments of the Parties

508. The Prosecution submits that the Trial Chamber erred in law and in fact when it relied on

irrelevant factual and legal considerations in concluding that Nikoli¢ did not have genocidal

intent."*'° It argues that these errors invalidate the verdict and occasion a miscarriage of justice.'*"’

509. In terms of irrelevant legal considerations, the Prosecution argues that the Trial Chamber

erred by considering Nikoli¢’s subordinate position and motive for participating in the mass

. . [ . 1418
murders as factors negating his specific intent for genocide.

510. With respect to irrelevant factual considerations, the Prosecution argues that the Trial

Chamber erred by considering the following factors as negating Nikoli¢’s specific intent for

genocide: (1) what Nikoli¢ could have further done (instead of what he did and how he did it);'4"

(2) Nikoli¢’s lack of involvement in certain criminal acts (that were completed prior to his joining

1420

the murder operation); "~ (3) factual findings contradicted by the Trial Chamber’s prior findings

related to Nikoli¢’s involvement in the movement of prisoners from Bratunac to Zvornik and the
executions at the Branjevo Military Farm;'**' and (4) Nikoli¢’s role in the fate of the Mili¢i

Prisoners, which showed his genocidal intent.'*** The Prosecution also argues that the Appeals

Chamber may intervene if the Trial Chamber has improperly considered evidence.'**

511. Nikoli¢ responds that the Prosecution fails to establish that the Trial Chamber erred in its
consideration of the relevant factors concerning his mens rea."*** Nikoli¢ submits that: (1) the

Prosecution did not announce in its notice of appeal the claim that the Trial Chamber relied on

1425

irrelevant factual considerations; "~ (2) the Appeals Chamber should defer to the Trial Chamber on

1426

the subtle line between knowledge and sharing of intent; "~ (3) the Prosecution misunderstands the

1416
1417
1418

Prosecution’s Appeal Brief, paras 238, 272-273, 289; Prosecution’s Reply Brief, para. 114.
Prosecution’s Appeal Brief, para. 272.
Prosecution’s Appeal Brief, paras 238, 274, 285-288; Prosecution’s Reply Brief, paras 120-122; Appeal
Hearlng, AT. 493-495 (6 Dec 2013).
Prosecution’s Appeal Brief, paras 273, 275-278; Prosecution’s Reply Brief, paras 102, 109, 116-118.
Prosecution’s Appeal Brief, paras 273, 279-280.
Prosecution’s Appeal Brief, paras 273, 281-282; Prosecution’s Reply Brief, para. 119.
Prosecution’s Appeal Brief, paras 283-284; Prosecution’s Reply Brief, para. 118.
Prosecution’s Reply Brief, paras 114-115.
1424 Nikoli¢’s Response Brief, paras 14, 59-60; Appeal Hearing, AT. 551 (6 Dec 2013).
1425 Nikoli¢’s Response Brief, paras 14, 59, 61-63, 66. Nikoli¢ also argues that the Prosecution commingles the
standards of appellate review for factual and legal errors. Nikoli¢’s Response Brief, paras 14, 59, 64-65. The Appeals
Chamber is satisfied that in the specific paragraphs dealing with each alleged error of fact or error of law, the
Prosecution identifies a precise error, provides an explanation, and uses the correct legal standard. Prosecution’s Appeal
Brlef paras 238, 272, 274-288. Cf. Prosecution’s Appeal Brief, paras 273, 289.

426 Nikoli¢’s Response Brief, paras 15, 60, 67-70.

1420
1421
1422
1423
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Trial Chamber’s duty to assess the mens rea for genocide based on the totality of the evidence;'**’

and (4) the Trial Chamber accurately considered all appropriate factors and was guided by the

1428
correct law.

b. Analysis

512. The Appeals Chamber will first consider Nikoli¢’s contention that the Prosecution’s
argument on irrelevant factual considerations is not covered in the Prosecution’s Notice of Appeal.
Although the notice of appeal does not specifically mention the argument that the Trial Chamber
erred by considering irrelevant factual matters it does, however, clearly assert that the Trial
Chamber made an error of fact in concluding that Nikoli¢ did not act with genocidal intent.'**
Recalling that a notice of appeal need not detail the arguments that the parties intend to use in
support of the grounds of appeal,1430 the Appeals Chamber finds that paragraph 39 of the

Prosecution’s Notice of Appeal was sufficient to put Nikoli¢ on notice of this argument.

513.  With respect to Nikoli¢’s argument that the Appeals Chamber should not entertain this

ground of appeal on the basis that it “must not involve itself in appreciations as to the sharing of

s 1431

intent and knowledge of intent”,”™ the Appeals Chamber recalls that it has the authority to hear

appeals on any error of law invalidating the decision or any error of fact which has occasioned a

miscarriage of justice.'** This mandate necessarily includes correcting legal or factual errors by a

1433

trial chamber in assessing the mens rea for genocide. ™" The Appeals Chamber recalls that a trial

434 and for this reason it will only

chamber is best placed to weigh and assess the evidence
substitute its own finding for that of the Trial Chamber when no reasonable trier of fact could have
reached the original decision.'*> However, a margin of deference to the factual findings reached by
a trial chamber does not amount to a rule precluding the Appeals Chamber from considering the
line between sharing of genocidal intent and knowledge of intent, where a clear error has been made

by a trial chamber.'* 6

1427 Nikoli¢’s Response Brief, paras 60, 67, 71-73.
1428 Nikoli¢’s Response Brief, paras 15, 60, 74-108; Appeal Hearing, AT. 551-555 (6 Dec 2013).
1429 Prosecution’s Notice of Appeal, para. 39.
1430 See supra, para. 500.
11 Nikoli¢’s Response Brief, para. 67. See Nikoli¢’s Response Brief, para. 15.
432 Article 25(1) of the Statute.
1433 See, e.g., Krstic Appeal Judgement, para. 134 (“There was a demonstrable failure by the Trial Chamber to
supply adequate proof that Radislav Krsti¢ possessed the genocidal intent.”).
1434 Lukic¢ and Luki¢ Appeal Judgement, para. 384; Limaj et al. Appeal Judgement, para. 88; Kupreskic et al.
Agpeal Judgement, para. 32.

See supra, para. 19.
See Krstic Appeal Judgement, paras 129, 134. The Appeals Chamber notes that Nikoli€¢ relies on paragraphs
38-39 of the Partial Dissenting Opinion of Judge Shahabuddeen in the Krstic Appeal Judgement for support (Nikoli¢’s
Response Brief, para. 68). However, Judge Shahabuddeen recognised that “[a] stringent test does not empower the
Appeals Chamber to step in where otherwise it could not [...] except in cases of error - often qualified as having to be
clear”. Krsti¢ Appeal Judgement, Partial Dissenting Opinion of Judge Shahabuddeen, para. 38 (emphasis added).

1436
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514. The Appeals Chamber recalls that where the Prosecution appeals an acquittal it must show
that, when account is taken of the errors of fact committed by the Trial Chamber, all reasonable
doubt of the accused’s guilt has been eliminated."**” Thus, in requesting the Appeals Chamber to
overturn an acquittal for genocide based on alleged errors of fact underpinning a trial chamber’s
finding of a lack of the requisite mens rea, the Prosecution needs to show that, but for the Trial
Chamber’s errors, the specific intent for genocide would have been unequivocally established.

Bearing this in mind, the Appeals Chamber will consider this sub-ground of appeal on its merits.

515.  First, with regard to the averred irrelevant legal considerations, the Appeals Chamber notes
that the Trial Chamber considered Nikoli¢’s personal circumstances and position within the VRS as
relevant to assessing his personal intent to destroy a group by placing his participation in the
context in which it clearly occurred."*® In the view of the Appeals Chamber, it is clear from the
Trial Chamber’s analysis that it did not draw a simple conclusion on the lack of genocidal intent by
reason of Nikoli¢’s subordinate position within the VRS, but made a careful assessment of
Nikoli¢’s role and position at the relevant time, which formed part of the evidence in totality. In this
sense, the Trial Chamber found it relevant that Nikoli¢ was a lower ranking military officer who
was occupying a position of some importance in terms of functionality — the Chief of Security in
the Zvornik Brigade. Contrary to the Prosecution’s submission,'** the Trial Chamber did not fail to
reflect the degree of authority that Nikoli¢ practically enjoyed and exercised in this position —
indeed it specifically noted that the position was usually reserved for the rank of Major or
higher.1440 The Trial Chamber observed, however, that “in the context of an operation directed by
Beara and Popovi¢, Nikoli¢ would have little authority of his own”."**! By reason of his position,
Nikoli¢ was ordered by his superiors to make logistical arrangements for the detention and killing
of prisoners in the Zvornik area.'*** The Trial Chamber also accepted evidence that Nikoli¢ was
devoted to the Security Service.'** As noted by the Trial Chamber, such factors do not justify or
excuse the carrying out of patently illegal orders.'*** In this regard, such factors are irrelevant to
determining individual criminal responsibility.'**> However, evidence of Nikoli¢’s personal
circumstances and position in the VRS formed part of “all of the evidence, taken together” which

may be assessed to determine the existence of genocidal intent."**® The Appeals Chamber finds that

1437
1438
1439

See supra, para. 21.
Trial Judgement, para. 1412.
Prosecution’s Appeal Brief, para. 286.

1440 Trial Judgement, para. 1412.
1441 Trial Judgement, para. 1412.
142 Trial Judgement, para. 1412.
1443 Trial Judgement, para. 1413.
taad Trial Judgement, para. 1412.
mz Boskoski and Tarculovski Appeal Judgement, para. 52.

See Stakic Appeal Judgement, para. 55.
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such evidence was not legally irrelevant to the Trial Chamber’s assessment of whether Nikoli¢

personally had genocidal intent.

516. With regard to the Prosecution’s argument that the Trial Chamber erred in law by
considering that Nikoli¢’s possible motive for participating in the genocidal plan undermined his
genocidal intent, the Appeals Chamber does not construe the Trial Chamber’s assertion that
“[a]nother reasonable inference is that Nikoli¢’s blind dedication to the Security Service led him to
doggedly pursue the efficient execution of his assigned tasks in this operation, despite its murderous

147 to mean that the Trial Chamber confused intent

nature and the genocidal aim of his superiors
and motive or that it concluded that the existence of a motive would be incompatible with genocidal
intent.'**® The Appeals Chamber considers that the Trial Chamber held that the Prosecution had not

established genocidal intent beyond reasonable doubt.

517. The Appeals Chamber now turns to the submission that the Trial Chamber considered
irrelevant factual considerations. The Prosecution argues that the Trial Chamber erroneously

1449 as well as

focused on what Nikoli¢ could have done, instead of what he did and how he did it,
on Nikoli¢’s lack of involvement in criminal acts that were completed prior to his joining the
murder operation.'*® The Appeals Chamber notes that the Trial Chamber found that, although
Nikoli¢’s “acts and participation [...] provide some evidence from which a genocidal intent on his
part could be inferred”,'*! “Beara and Popovié¢ can properly be described as architects of this
genocidal operation, [while] Nikoli¢ was brought in to carry out specific tasks assigned to him, in

»!%2 The Trial Chamber did not discount

implementation of a monstrous plan, designed by others.
the significance of what Nikoli¢ did, nor unreasonably compare his contributions to those of Beara
and Popovié¢, nor require that Nikoli¢ participate in criminal acts that were completed before he
joined the genocide. Rather, the Trial Chamber specifically focused on the scope of Nikoli¢’s acts
and participation for the purpose of determining whether and to what extent genocidal intent could
be inferred. This does not mean that the Trial Chamber failed to appreciate that a genocidal plan
involves a division of tasks.'*> While the Trial Chamber may have placed undue emphasis on all of
Nikoli¢’s tasks being confined to his sphere of military role and authority as a factor relevant to

determining whether he had genocidal intent, it considered the scope of Nikoli¢’s acts and

participation together with a range of other evidence that suggested to it that there were other

1447

Trial Judgement, para. 1414.
1448

See Krnojelac Appeal Judgement, para. 103.

1449 Prosecution’s Appeal Brief, paras 273, 275-278; Prosecution’s Reply Brief, paras 102, 109, 116-118.
1430 Prosecution’s Appeal Brief, paras 273, 279-280.

1451 Trial Judgement, para. 1409.

1452 Trial Judgement, para. 1410.

1453 Cf. Prosecution’s Appeal Brief, para. 275.
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reasonable inferences that could be drawn about his mental state than that of genocidal intent.'*>*

The Appeals Chamber recalls that where proof of state of mind is based on inference, it must be the
only reasonable inference available on the evidence.'* The Trial Chamber’s consideration of the
specific tasks assigned to Nikoli¢ in the context of the genocidal operation as a whole was part of
the totality of the evidence and therefore relevant to determining whether genocidal intent was the
only reasonable inference available on the evidence. The Appeals Chamber therefore concludes that

the Prosecution misconstrues the Trial Chamber’s basic reasoning.

518. As to the Prosecution’s argument that the Trial Chamber contradicted its prior findings
related to Nikoli¢’s involvement in the movement of prisoners from Bratunac to Zvornik,1456 the
Appeals Chamber notes that when discussing Nikoli¢’s possible mens rea for committing genocide
and conspiracy to commit genocide, the Trial Chamber found that, “[w]hile he had some escort
responsibilities, he was not implicated in the arrangements for the movement of the prisoners from
Bratunac to Zvornik”.'*”” The Appeals Chamber notes that this appears to contradict the Trial
Chamber’s earlier findings that Nikoli¢ was heavily involved in organising the movement of these
prisoners to Zvornik, by: (1) calling Obrenovi¢ on the evening of 13 July 1995 to tell him that
Popovi¢ had informed him of the large number of prisoners that would be transferred from
Bratunac to Zvornik in order to be executed on Mladic’s orders and that Nikoli¢ had been asked to
assist (“Nikoli¢-Obrenovi¢ Conversation™); (2) requesting Obrenovi¢ to assign to him Miomir
JaSikovac and a military police platoon to carry out the task; and (3) supervising the operation by
personally being present when the buses of prisoners arrived and assigning the Zvornik Brigade

Military Police Company to guard the prisoners.'**®

519. The Prosecution also argues that the Trial Chamber contradicted an earlier finding when, in
the context of assessing Nikoli¢’s mens rea for genocide, it considered that “he is not directly
implicated in the killings at Branjevo Military Farm”.'*” The Appeals Chamber notes the Trial
Chamber’s earlier finding that “Nikoli¢ ordered Peri¢ of the Zvornik Brigade 1st Battalion to secure
the prisoners at the Kula School in the awareness that these prisoners were to be executed.”'*® The
Trial Chamber specified that “it is immaterial that Nikoli¢ went to a funeral on 16 July 1995 on the
day that they were killed at Branjevo Military Farm”."*®! In the view of the Appeals Chamber, in

making this remark, the Trial Chamber was indicating that Nikoli¢ was in fact implicated in the

1454

Liss Trial Judgement, para. 1414.

Kvocka et al. Appeal Judgement, para. 237; Krsti¢ Appeal Judgement, para. 41; Vasiljevi¢ Appeal Judgement,
ara. 120.

456 Prosecution’s Appeal Brief, paras 273, 281; Prosecution’s Reply Brief, para. 119.

1457 Trial Judgement, para. 1410.

1438 Trial Judgement, paras 470-471, 1345, 1350.

1439 Prosecution’s Appeal Brief, para. 282; Trial Judgement, para. 1410.

1460 Trial Judgement, para. 1360. Cf. infra, paras 1327-1328.

176
Case No.: IT-05-88-A 30 January 2015



murders of these prisoners, in spite of the fact that he was not present on the day they were killed.
The Appeals Chamber considers that this contradicts its later finding that Nikoli¢ was not directly

implicated in the killings at the Branjevo Military Farm.

520. The Appeals Chamber therefore finds that the Trial Chamber did contradict two of its earlier
findings in discussing considerations militating against finding that Nikoli¢ had the requisite
genocidal intent. However, neither of these later contradictory findings necessarily amount to an
error of fact which has occasioned a miscarriage of justice. In this regard, the Appeals Chamber
notes Nikoli¢’s involvement in the arrangements for moving the prisoners from Bratunac to
Zvornik and his role in securing the prisoners at the Kula School with the knowledge they would be
later executed. The Appeals Chamber, however, finds that the Prosecution has failed to show that
the Trial Chamber erred in its overall reasoning that genocidal intent was not the only reasonable
inference available from the evidence as it relates to Nikoli¢’s mental state in carrying out the

specific tasks assigned to him by reason of his military and security positions.

521. The Prosecution argues that the Trial Chamber also unreasonably considered as a factor
negating Nikoli¢’s possible genocidal intent the fact that the Mili¢i Prisoners remained alive in his
custody until they were handed over to Popovic."**? The Appeals Chamber observes that the Trial
Chamber was unable to make precise findings on the role, if any, that Nikoli¢ had in terms of the
custody of the Milici Prisoners or their handover to Popovic."*® Considering the lack of evidence
or findings on Nikoli¢’s role in the matter, the Appeals Chamber is of the view that no reasonable
trier of fact could have relied on the fact that the prisoners remained alive in the custody of the
Zvornik Brigade to counter the inference that Nikoli¢ had genocidal intent."*** At the same time, the
Appeals Chamber finds that the incident does not necessarily provide support for Nikoli¢’s
genocidal intent."*® However, the Appeals Chamber finds that the Trial Chamber’s erroneous
reliance on this evidence did not amount to a miscarriage of justice since the Trial Chamber based
its reasoning on a wide range of evidence in addition to this one consideration. Thus, the absence of
this consideration in the Trial Chamber’s discussion would not have altered the Trial Chamber’s

conclusion that more than one inference about Nikoli¢’s mental state was reasonable.

1461

Trial Judgement, para. 1360.
1462

Prosecution’s Appeal Brief, paras 283-284; Prosecution’s Reply Brief, para. 118. See Trial Judgement,
ara. 1411.

463 Trial Judgement, para. 1380.

1464 Trial Judgement, para. 1411.

1463 See Prosecution’s Appeal Brief, para. 283.
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1466

522. Finally, the Appeals Chamber finds that the errors discussed above ™ are insufficient to

demonstrate a miscarriage of justice even when taken cumulatively.

(iv) Alleged error of fact in finding that Nikoli¢ lacked genocidal intent

a. Arguments of the Parties

523. The Prosecution submits that the Trial Chamber erred in fact as its finding that Nikoli¢
lacked genocidal intent was one that no reasonable trial chamber would have made.'*” The
Prosecution contends that Nikoli¢’s genocidal intent is demonstrated by his: (1) awareness of the

1468 (2) contribution to the

genocidal plan to destroy the Bosnian Muslims in Eastern Bosnia;
furtherance of genocide by planning and carrying out detentions and executions across multiple
crime sites in Zvomik;1469 (3) single-minded devotion to the murder operation;1470 and (4)
ruthlessness and initiative in overcoming obstacles to the realisation of the genocide.1471 The
Prosecution also argues that the totality of the Trial Chamber’s findings on Nikoli¢’s genocidal

1472

conduct show that the finding on his lack of genocidal intent is unsustainable, "'~ and that the only

reasonable conclusion based on his criminal acts is that he intended to commit genocide and

conspiracy to commit genocide.1473

524. Nikoli¢ responds that the Prosecution’s sub-ground of appeal is an attempt to re-litigate the
case and substitute its own arguments for those of the Trial Chamber and should therefore be
summarily dismissed."*”* On the merits, Nikoli¢ contends that the Prosecution inflates the Trial
Chamber’s findings against him, ignores other relevant findings, and fails to establish any error in
the Trial Chamber’s analysis of his mens rea.'*” Nikoli€ also contends that, based on the totality of
the evidence, the Trial Chamber correctly found that he did not harbour genocidal intent,"*’® and

that such intent is not the only reasonable inference that could be drawn."*”’

1466

e See supra, paras 520-521.

Prosecution’s Appeal Brief, paras 238, 244.

1408 Prosecution’s Appeal Brief, paras 236-237, 244-246. See Appeal Hearing, AT. 492-493 (6 Dec 2013).

1469 Prosecution’s Appeal Brief, paras 247-262; Prosecution’s Reply Brief, para. 112. See Appeal Hearing, AT.
492-493 (6 Dec 2013).

1470 Prosecution’s Appeal Brief, paras 236, 244, 263-268, 288; Prosecution’s Reply Brief, para. 112. See Appeal
Hearing, AT. 493 (6 Dec 2013).

14 Prosecution’s Appeal Brief, paras 244, 269-271; Prosecution’s Reply Brief, para. 112.

1472 Prosecution’s Reply Brief, para. 111. See Appeal Hearing, AT. 584-588 (6 Dec 2013).

1473 Prosecution’s Appeal Brief, paras 238, 289, 292. See Appeal Hearing, AT. 496 (6 Dec 2013).

1474 Nikoli¢’s Response Brief, paras 11, 35-41.

1475 Nikoli¢’s Response Brief, paras 12-13, 35, 42-58.

1476 Nikoli¢’s Response Brief, paras 16, 49, 60, 107-108.

1477 Appeal Hearing, AT. 546-547, 555, 558-560 (6 Dec 2013). Nikoli¢ particularly points out his lack of
contextual knowledge which he defines as “the full spectrum of the knowledge of the accused which necessarily has a
bearing on his understanding of the situation and, accordingly, on his actions”, Appeal Hearing, AT. 556-557
(6 Dec 2013). See Nikoli¢’s Response Brief, paras 49, 110; Appeal Hearing, AT. 558-560 (6 Dec 2013).
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b. Analysis

525. The Appeals Chamber notes that the Trial Chamber made reference to all four of the
considerations enumerated by the Prosecution in assessing Nikoli¢’s mens rea for committing
genocide and conspiracy to commit genocide. In terms of Nikoli¢’s awareness of the genocidal
plan, it found that “soon after the inception of his involvement in the killing operation, and certainly
by the time of executions at Orahovac, Nikoli¢ knew that this was a massive killing operation being

carried out with a genocidal intent”."*’®

526. The Trial Chamber also found that Nikoli¢’s key contributions to the genocide were made
concurrent with, or after the acquisition of, this knowledge.1479 These key contributions consisted of
the planning and organising of detentions and executions of thousands of prisoners in multiple
locations in the Zvornik area.'*™ Furthermore, the Trial Chamber specifically considered the
persistent and determined efforts of Nikoli¢ to contribute to this plan.1481 With all of this in mind,
the Trial Chamber determined that “the central issue, however, is whether those actions, combined
with his knowledge of the genocidal intent of others, considered in the totality of the evidence, are
sufficient to satisfy the Trial Chamber beyond reasonable doubt that Nikoli¢ not only knew of the

intent but that he shared it”.'*%?

527. Ultimately, the Trial Chamber was not convinced beyond reasonable doubt that Nikolié
shared the genocidal intent of which he was aware since this was not the only reasonable inference
it could draw from the evidence, another being that “Nikoli¢’s blind dedication to the Security
Service led him to doggedly pursue the efficient execution of his assigned tasks in this operation,

. . . . . . 1483
despite its murderous nature and the genocidal aim of his superiors.”

528. The Appeals Chamber recalls the margin of deference it gives to the factual findings
reached by a trial chamber and that it will only intervene when a clear error has been made.'** The
Appeals Chamber, Judge Niang dissenting, is not convinced that the errors made by the Trial
Chamber in the course of its reasoning on Nikoli¢’s possible mens rea for genocide or conspiracy to

commit genocide undermine the conclusions reached by the Trial Chamber. '

1478

7o Trial Judgement, para. 1407.
;

Trial Judgement, para. 1407.

1480 Trial Judgement, paras 1404, 1408.
1481 Trial Judgement, paras 1408-1409.
1482 Trial Judgement, para. 1408.

1483 Trial Judgement, para. 1414.

1484 See supra, para. 513.

1483 See supra, paras 520-522.
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(v) Conclusion

529. The Appeals Chamber, Judge Niang dissenting, finds that the Prosecution has failed to show
that the Trial Chamber erred in concluding that Nikoli¢ did not possess the requisite genocidal
intent so as to hold him responsible for genocide as well as conspiracy to commit genocide. The
Appeals Chamber recalls that the crimes of genocide and conspiracy to commit genocide both

1486

require genocidal intent as a part of the mens rea element, " and in the absence of such a finding

of genocidal intent, it is unnecessary to discuss the submissions of the Parties on the actus reus of

- - . 1487
conspiracy to commit genocide.

530. In light of the foregoing, the Appeals Chamber, Judge Niang dissenting, dismisses the

Prosecution’s ground of appeal 7 in its entirety.
7. Conclusion
531. The Appeals Chamber has dismissed all challenges regarding genocide.

B. Conspiracy to Commit Genocide

1. Introduction

532. Count 2 alleges that Popovié, Beara, Nikoli¢, Borov¢anin, and Pandurevi¢ conspired to
commit genocide, i.e. entered into an agreement to kill able-bodied Muslim Men from Srebrenica
and to remove the remaining Muslim population of Srebrenica and Zepa from the RS, with the
intent to destroy those Muslims."*® In considering this count, the Trial Chamber concluded that the
only reasonable inference to be drawn from the evidence was that members of the BSF entered into

. . . 148
an agreement and thus a conspiracy to commit genocide.'**

533. The Trial Chamber then found Popovi¢ and Beara criminally responsible for conspiracy to
commit genocide.'*”® However, the Trial Chamber declined to enter convictions for conspiracy to

commit genocide against them, concluding that “the full criminality of the Accused is accounted for

1486 In order for the mens rea for conspiracy to commit genocide to be satisfied “the individuals involved in the

agreement must have the intent to destroy in whole or in part a national, ethnical, racial or religious group as such (mens
rea)’. Nahimana et al. Appeal Judgement, para. 894. Likewise, for genocide an accused must act “with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group as such”. Munyakazi Appeal Judgement,
para. 141.

1487 The Appeals Chamber also considers that Nikoli¢’s arguments on the possible violation of his fundamental
right to appeal, as resulting from the entering of a new conviction on appeal, is rendered moot. Nikoli¢’s Response
Brief, paras 111-122.

1488 Indictment, para. 34. See Trial Judgement, para. 877.

1489 Trial Judgement, para. 886.

1490 Trial Judgement, paras 1184, 1322, 2104-2105.
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by a conviction for genocide and [...] a further conviction for the inchoate crime of conspiracy

would be duplicative and unfair to the accused”.'*”!

2. Prosecution’s appeal (Ground 6)

(a) Arguments of the Parties

534. The Prosecution submits that the Trial Chamber erred in law in refusing to convict Popovi¢
and Beara for conspiracy to commit genocide in addition to the convictions for genocide, as it had
no discretion to refuse such convictions."** It argues that the entering of convictions for both
crimes was necessary to fully reflect the culpability of Popovié¢ and Beara, and is neither
duplicative nor unfair."** The Prosecution specifically submits that each crime requires proof of a

materially distinct element,1494

and that it is the legal elements of the crimes that must be compared
and not the evidence underlying the convictions."** Tt finally submits that the Trial Chamber
erroneously compared the legal elements of the crimes with the elements of the JCE mode of

1496

liability. ™" In the alternative, the Prosecution submits that the Trial Chamber erred in fact when

finding that the full criminality of Popovi¢ and Beara was encompassed by the genocide

1497

conviction. " The Prosecution requests the Appeals Chamber to enter convictions for conspiracy

. . . s 1498
to commit genocide against Popovi¢ and Beara. ’

535. Popovié responds that the Trial Chamber correctly decided not to convict him of conspiracy
to commit genocide, as cumulative convictions for both conspiracy to commit genocide and
genocide are impermissible.1499 Popovi¢ argues that the underlying acts and omissions are relevant
to determining whether dual convictions are redundant where one crime is inchoate, since the
substantive crime has not been prevented.1500 Popovic¢ also submits that the assumption that the
Trial Chamber has the flexibility to impose the punishment it deems most appropriate is inherent in
the sentencing discretion of the Trial Chamber under Rule 87 of the Rules."””! Moreover, Popovi¢

argues that, even if the Trial Chamber’s finding that he is guilty of conspiracy to commit genocide

1491
1492
1493
1494

Trial Judgement, para. 2127. See also Trial Judgement, Disposition, Popovi¢ and Beara sections.

Prosecution’s Appeal Brief, paras 227-228, 233, 235. See also Prosecution’s Reply Brief, para. 100.
Prosecution’s Appeal Brief, paras 227-230, 234; Prosecution’s Reply Brief, paras 96, 98.

Prosecution’s Appeal Brief, para. 230; Prosecution’s Reply Brief, paras 96, 100. See also Prosecution’s Reply
Brief, paras 97-99.

1493 Prosecution’s Appeal Brief, para. 231; Appeal Hearing, AT. 486-487 (6 Dec 2013), referring to Gatete Appeal
Judgement, paras 259-264.

1496 Prosecution’s Appeal Brief, paras 231-232.

Prosecution’s Appeal Brief, paras 227, 234. See also Prosecution’s Appeal Brief, para. 232.

Prosecution’s Appeal Brief, para. 235; Prosecution’s Reply Brief, para. 96.

Popovié’s Response Brief, paras 10, 15, 21.

Popovié’s Response Brief, paras 11-14. Popovié¢ further contends that the Trial Chamber appropriately
exercised its discretion in following the Musema Trial Judgement especially as the law on this issue is unsettled.
Popovic¢’s Response Brief, paras 10-11, 16-19.

1301 Popovic¢’s Response Brief, para. 18.

1497
1498
1499
1500
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were correct, this finding adequately describes his full culpability with no corresponding
conviction.”** Popovi€ also submits that entering a conviction on appeal would violate his right to

an appeal under Article 24(2) of the Statute, as well as the “elementary principle of fairness”.""

536. Beara did not file a response brief.

(b) Analysis

537. In relation to crimes under different statutory provisions, as the Trial Chamber recalled,
cumulative convictions for the same conduct are permissible if each statutory provision involved

1504

has a materially distinct element not contained in the other. ™ Further, the Appeals Chamber notes

that the Trial Chamber correctly held that conspiracy to commit genocide and genocide involve

different underlying acts or omissions and a materially distinct actus reus."”*

538. In this case, the Trial Chamber reasoned that — as Popovi¢’s and Beara’s participation in
the JCE to Murder with genocidal intent was the basis of the convictions for genocide as well as for
inferring an agreement to commit genocide — “entering a conviction for the substantive offence of
genocide renders redundant a conviction for conspiracy”." % The Trial Chamber also concluded that
“the full criminality of the Accused is accounted for by a conviction for genocide”."”"” The Appeals
Chamber, however, recalls “that a trial chamber is bound to enter convictions for all distinct crimes
which have been proven in order to fully reflect the criminality of the convicted person”.”” As
conspiracy to commit genocide and genocide are distinct crimes, it was necessary to enter
convictions against Popovi¢ and Beara for conspiracy to commit genocide in order to reflect their
full culpability."*® The Appeals Chamber, Judge Niang dissenting, finds that by failing to do so, the
Trial Chamber erred in law. As such, the Appeals Chamber need not address Popovi¢’s argument
regarding the Trial Chamber’s sentencing discretion under Rule 87 of the Rules or the Prosecution’s

alternative argument.

539. In light of the Trial Chamber’s error discussed above, the Appeals Chamber, Judge Pocar

dissenting, recalls that it is established jurisprudence that a new conviction may be entered at the

1302 Popovic’s Response Brief, paras 10, 20. Popovi€ also points to his life sentence as evidence that his criminal

conduct is reflected accurately.
1303 Appeal Hearing, AT. 535-536 (6 Dec 2013), referring to Gatete Appeal Judgement, Partially Dissenting
Ognmon of Judge Pocar.
0 Karemera and Ngirumpatse Appeal Judgement, para. 710; Gatete Appeal Judgement, para. 259 & fn. 630. See
Trial Judgement, para. 2111 & fns 6103-6104.
1303 Trial Judgement, para. 2118 & fns 6115-6116. See Karemera and Ngirumpatse Appeal Judgement, para. 710;
Gatete Appeal Judgement, para. 260 & fns 632-633.
Trial Judgement, paras 2124-2126.
Trial Judgement, para. 2127.
Gatete Appeal Judgement, para. 261. See Karemera and Ngirumpatse Appeal Judgement, para. 711.
See Gatete Appeal Judgement, para. 261.

1507
1508
1509
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appeal stage in appropriate circumstances.”'® With respect to the present circumstances, the
Appeals Chamber observes that conspiracy to commit genocide was clearly charged in the
Indictment and that the Trial Chamber made explicit findings on each element of the crime. The
Appeals Chamber, Judge Pocar dissenting, is thus able, if appropriate, to enter new convictions for
this crime based solely on the findings of the Trial Chamber."'" The Appeals Chamber will now
address the arguments of the Parties regarding the Trial Chamber’s factual findings on the

conspiracy to commit genocide before determining whether to enter new convictions.

3. Popovié’s appeal

540. Popovi¢ submits that the Trial Chamber erred in inferring that he participated in a
conspiracy to commit genocide, as this inference was based entirely on circumstantial evidence and

. . . 1512
was not the only reasonable conclusion available from the evidence.

In particular, he argues that
the 14 July Meeting is insufficient evidence of a conspiracy as no reasonable trial chamber would
have inferred that the meeting addressed the murder plan.1513 Popovi¢ also contends that the Trial
Chamber’s inference of a conspiracy from the significant co-ordination in the murder operation is

1”1514

based on evidence that is “too circumstantia and could lead a reasonable trial chamber to a

“multitude of conclusions” which are consistent with his innocence.””'> Popovi¢ argues that the

. . . . . 1516
Trial Chamber’s errors amount to a miscarriage of justice.

541. The Prosecution replies that Popovi¢’s contentions should be disregarded as they should
have been made in his appeal brief and not in response to its appeal.1517 Moreover, it submits that
the Trial Chamber properly found that the only reasonable conclusion from the concerted and co-
ordinated actions of Popovi¢ and others is that they entered into an agreement to commit

genocide. 1518

542.  As a preliminary matter, the Appeals Chamber will address the Prosecution’s submission
that Popovi¢’s arguments should be disregarded. In the present case, Popovi¢ was not convicted of
conspiracy to commit genocide and the Prosecution argued in its appeal brief that the Appeals
Chamber should enter such a conviction on appeal. The Appeals Chamber recalls that, according to

paragraph 5 of the Practice Direction on Formal Requirements, if an appellant relies on a particular

1510

Dordevic Appeal Judgement, para. 928; Gatete Appeal Judgement, para. 265.
1511

Trial Judgement, paras 1182-1184, 1320-1322. For the elements of the crime of conspiracy to commit
enocide, see Nahimana et al. Appeal Judgement, para. 894.

>12 Popovic¢’s Response Brief, paras 2-9.

1313 Popovic¢’s Response Brief, paras 2, 4.

1314 Popovi¢’s Response Brief, paras 5, 7.

1313 Popovi¢’s Response Brief, para. 8.

1516 Popovic¢’s Response Brief, para. 2.

1317 Prosecution’s Reply Brief, para. 91.

1318 Prosecution’s Reply Brief, paras 91-95.
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ground to reverse an acquittal, the respondent may support the acquittal on additional grounds in the
respondent’s brief. Accordingly, Popovi¢ has the right to present in his response brief, for the first
time, arguments disputing the Trial Chamber’s findings pertaining to the charges of conspiracy to

commit genocide. The Prosecution’s argument is therefore dismissed.

543. Regarding Popovi¢’s submissions on whether the 14 July Meeting evidences a conspiracy,
the Appeals Chamber notes that in discussing Popovi¢’s responsibility for conspiracy to commit
genocide, the Trial Chamber concluded that “at least by 13 July 1995, it is evident that Popovi¢ had
entered into an agreement to commit genocide”.”'” The Trial Chamber also referred to its previous
examination of evidence which addressed Popovi¢’s participation in the plan to murder Bosnian

Muslim men, noting that “Popovi¢ interacted and met with other participants”, 1520

including at the
14 July 1995 Meeting."*' The Appeals Chamber considers that Popovi¢ has failed to demonstrate
that the topic of this meeting had any significant bearing on the Trial Chamber’s finding that an
agreement was made to commit genocide, as evidence of the meeting primarily contributed to the
overall finding that there was organisation and co-ordination involved in the killing operation. Thus,
the Appeals Chamber is of the view that, regardless of the topic of the 14 July 1995 meeting, the
Trial Chamber’s finding on the formation of an agreement by at least 13 July 1995 would not have

been affected.

544. The Appeals Chamber recalls that “a concerted agreement to commit genocide may be

) . . . . 1522
inferred from the conduct of the conspirators” and can be based on circumstantial evidence.

Further, the concerted or co-ordinated action of a group of individuals can constitute evidence of an
agreement.””> In inferring that an agreement to commit genocide existed, the Trial Chamber

observed that: (1) “the men were not simply killed upon capture; rather a vast process was put into

99,1524 99,1525

place”; (2) the “evidence reveals a great deal of synchronization™; (3) the separations,

transportation, detentions, and killings were of such a large-scale that they were carried out by

1526

many people, and required significant resources; ~°° (4) certain aspects of the operation were often

1527

carried out in a strikingly similar manner across various locations; °~* and (5) the murder operation

was being co-ordinated at a high level.'”® The Trial Chamber then concluded as follows:

1319 Trial Judgement, para. 1184. See also Trial Judgement, paras 470, 885, 1102, 1104.

1320 Trial Judgement, para. 1166.

1521 Trial Judgement, fn. 3792.

1322 Nahimana et al. Appeal Judgement, para. 896. See Karemera and Ngirumpatse Appeal Judgement, para. 740;
Nzabommana Appeal Judgement, paras 392, 448; Seromba Appeal Judgement, para. 221.

Nahimana et al. Appeal Judgement, para. 897. See Nzabonimana Appeal Judgement, para. 391.
Trial Judgement, para. 882.

Trial Judgement, para. 883.

Trial Judgement, para. 883.

Trial Judgement, para. 884.

Trial Judgement, para. 884.

1524
1525
1526
1527
1528
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In short, the Trial Chamber finds the organised and systematic manner in which the executions
were carried out, over a number of days, and the targeting of victims, presupposes the existence of
a concerted agreement to destroy the Muslims of Eastern Bosnia. The conduct of members [of] the
Bosnian Serb Forces was not merely similar, it was concerted and coordinated. This level of
similarity of purpose and conduct could not be achieved but by prior agreement. Consequently, the
Trial Chamber finds that the only reasonable inference to be drawn from the evidence is that, at
least by 13 July 1995, members of the Bosnian Serb Forces, including members of the VRS Main
Staff and Security Organs entered into an agreement and thus a conspiracy to commit genocide.'**

545. Popovié’s contention that the Trial Chamber inferred a conspiracy from the significant co-

ordination in the murder operation is misconstrued as, in fact, the Trial Chamber relied on the

“significant coordination” for the purpose of finding genocidal intent'>*

1531

and inferred an agreement
to commit genocide from other findings. In any event, Popovi¢ bases his argument on cross-
references to other sections of his appeal brief, which the Appeals Chamber dismisses
elsewhere.'>*? Furthermore, the alternate inferences or conclusions put forward by Popovic, i.e. that
the uniformity of the operation could also apply to a plan to “merely detain and screen

591533

prisoners or “could also prove a coordinated effort to neutralize the threat that the prisoners

posed to military operation”,'”** are wholly unconvincing. Thus, the Appeals Chamber, in
reviewing the findings of the Trial Chamber, finds that Popovi¢ has failed to show that the Trial
Chamber erred in concluding that the only reasonable inference was that there was an agreement to

commit genocide.

546.  Accordingly, the Appeals Chamber, Judge Niang dissenting, considers that it is appropriate
to allow the Prosecution’s ground of appeal 6, in part, to find Popovi¢ responsible for conspiracy to
commit genocide (Count 2), and, Judge Pocar dissenting, to enter a conviction against Popovic¢ in

this regard.

4. Beara’s appeal (Ground 22)

547. Beara argues that the Trial Chamber erred in law when holding that conspiracy to commit
genocide is a continuing crime in international law.'”* Beara further argues that the Trial Chamber
erroneously relied on this holding to find him guilty of conspiracy to commit genocide, in violation
of the principle nullum crimen sine lege and in the absence of sufficient evidence.'”*® Beara

contends that acts of commission of genocide should not be additionally used to imply membership

1529
1530
1531
1532

Trial Judgement, para. 886.

Trial Judgement, para. 882.

See supra, para. 544.

See Popovi¢’s Response Brief, fn. 16, referring to Popovic’s Appeal Brief, paras 31-32, 181, 212-217, 266,
274, 279-280, 287, 312-324. See supra, para. 445; infra, paras 882, 920, 949, 952, 959-961, 1103-1108, 1114-1119,
1123-1133.

1333 Popovi¢’s Response Brief, para. 8.

1534 Popovic¢’s Response Brief, para. 8.

1333 Beara’s Appeal Brief, intro before para. 238, paras 238-243; Beara’s Reply Brief, para. 90.

1336 Beara’s Appeal Brief, intro before para. 238, paras 238, 243.
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in an agreement to commit genocide, i.e. the participants of a criminal agreement would be liable

for conspiracy while those involved in the genocidal acts would be liable for genocide.'>*’

548. The Prosecution responds that the Trial Chamber correctly held that conspiracy to commit
genocide is a continuing crime in international law.'>*® Tt further argues that the Trial Chamber
correctly concluded that an individual can join a conspiracy to commit genocide after the initial

. 153
agreement is made.'>

549. The Appeals Chamber recalls that the Trial Chamber found that “at least by 13 July 1995,
members of the Bosnian Serb Forces, including members of the VRS Main Staff and Security
Organs entered into an agreement and thus a conspiracy to commit genocide”.1540 In relation to
Beara, the Trial Chamber noted the evidence of “the coordinated actions and unified framework of
those who participated in the operation to murder the able-bodied Bosnian Muslim males from
Srebrenica in July 1995, including Beara”,"”*' found that he entered into an agreement to commit
genocide and possessed genocidal intent, and therefore was criminally responsible for conspiracy to
commit genocide.””* The Trial Chamber based this conclusion on a series of factual findings
clearly showing, albeit circumstantially, that by the morning of 12 July 1995, when the plan to
murder had been formulated, Beara was aware of and implicated in the plan to murder.”* These
findings included Popovi¢’s awareness of the plan to murder and that orders in respect of the
operation were given by Mladic¢, in conjunction with Beara’s “responsibilities as Chief of Security
for the VRS Main Staff, the subordinate relationship of Popovi¢ to him and the role played by
members of the Security Branch from the beginning” as well as Beara’s subsequent actions in
playing a key role in orchestrating the murder operation.”** Notably, in making these findings, the
Trial Chamber observed that there was no direct evidence of Beara’s participation in the murder

operation prior to 13 July 1995."%

550. Based on the foregoing, the Appeals Chamber can see no basis in the Trial Chamber’s
findings to support Beara’s assumption that the Trial Chamber based his guilt for conspiracy to
commit genocide on its holding that “conspiracy is a continuing crime and that, as such, an

individual can join a conspiracy after the initial agreement is concluded”, i.e. that he joined the

1537
1538
1539
1540
1541
1542
1543

Beara’s Reply Brief, para. 90.

Prosecution’s Response Brief (Beara), paras 243-250.

Prosecution’s Response Brief (Beara), para. 246. See Prosecution’s Response Brief (Beara), paras 247-249.
Trial Judgement, para. 886.

Trial Judgement, para. 1322.

Trial Judgement, para. 1322. See also Trial Judgement, paras 1320-1321.

Trial Judgement, para. 1299. See also Trial Judgement, para. 1322, referring to Trial Judgement, paras 1060-
1072, 1299-1302.

1344 Trial Judgement, para. 1299.

1343 Trial Judgement, para. 1299.
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genocidal agreement subsequent to its formation.'**® The Appeals Chamber therefore dismisses as
irrelevant Beara’s arguments pertaining to whether conspiracy to commit genocide is a continuing

crime in international law.

551. Beara seems to argue that, if the substantive offence of genocide is committed, any liability
for conspiracy to commit genocide would be subsumed in the genocide conviction. Beara bases this

1547
However, the

argument on the Musema Trial Judgement and the civil law doctrine of merger.
Appeals Chamber recalls that cumulative convictions for conspiracy to commit genocide and

genocide are pelrmissible.1548 Accordingly, Beara’s argument is dismissed.

552. Beara also presented oral arguments challenging the Trial Chamber’s finding that he had
genocidal intent — repeating his previous arguments on this issue.'”*” The Appeals Chamber recalls

that it has dismissed these submissions on genocidal intent.'>°

553. Finally, Beara contends that there is no direct or reliable evidence of his involvement at the
agreement stage, and that the evidence does not support the drawing of an inference that he
participated in the agreement as the only reasonable conclusion.'”"' Beara contends that the Trial
Chamber based its finding of conspiracy to commit genocide solely on his participation in the JCE
to Murder, and that evidence of his participation in the murder operation is insufficient to show that
he entered into an agreement to commit genocide.'> In this respect, the Appeals Chamber recalls
that “[w]hile [the] actus reus [of conspiracy to commit genocide] can be proved by evidence of
meetings to plan genocide, it can also be inferred from other evidence. In particular, a concerted

agreement to commit genocide may be inferred from the conduct of the conspirators”.'>>?

554. The Appeals Chamber also recalls that the Trial Chamber inferred that an agreement to
commit genocide existed based on the organised and systematic manner in which the murder plan
was carried out and observed various factors in support of this inference.'”>* The Trial Chamber
concluded that Beara entered into an agreement to commit genocide'*>® based on the evidence and
the findings that: (1) he had heated exchanges with Witness Deronji¢ on where the remaining mass

executions should be carried out demonstrating the cold and calculated nature of the plan;1556

1546
1547
1548

Trial Judgement, para. 876. See also Trial Judgement, paras 8§70-875.

Beara’s Reply Brief, para. 90.

See supra, para. 537.

1349 Appeal Hearing, AT. 536-539 (6 Dec 2013). See Appeal Hearing, AT. 172-179, 181-186 (3 Dec 2013). See
also Appeal Hearing, AT. 256-262 (3 Dec 2013).

1330 See supra, paras 487-494.

1331 Beara’s Appeal Brief, para. 243; Appeal Hearing, AT. 536, 539 (6 Dec 2013).

1332 Appeal Hearing, AT. 539 (6 Dec 2013).

1333 Nahimana et al. Appeal Judgement, para. 896. See Seromba Appeal Judgement, para. 221.
1554 See supra, para. 544; Trial Judgement, paras 882-886.

153 Trial Judgement, para. 1322.

1336 Trial Judgement, para. 1060.
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(2) key figures of the Security Branch, including Beara, met to discuss the murder operation during

the 14 July Meeting;">’

(3) Beara was at the centre of operations with Popovi¢, and together they
were responsible for overall planning and implementation — logistics, locations, personnel;'>® (4)
“[t]he meetings, acts, movements and whereabouts of Popovi¢, Beara and Nikoli¢ from the
morning of 14 July onward evince the close cooperation and communication between the officers of
the Security Branch as the plan unfolded”;'>* and (5) Beara made multiple contributions to the
common plan, guiding and directing implementation at all phases.'”® From these findings of the
Trial Chamber and the evidence it reviewed, the Appeals Chamber concludes that a reasonable trier

of fact could have inferred that the only reasonable conclusion was that Beara entered into an

agreement to commit genocide. The Appeals Chamber therefore dismisses Beara’s argument.

555. Based on the foregoing, Beara has failed to show an error on the part of the Trial Chamber,
and his ground of appeal 22 is therefore dismissed. Accordingly, the Appeals Chamber, Judge
Niang dissenting, considers that it is appropriate to allow the Prosecution’s ground of appeal 6, in
part, to find Beara responsible for conspiracy to commit genocide (Count 2), and, Judge Pocar

dissenting, to enter a conviction against Beara in this regard.
5. Conclusion

556. The Appeals Chamber recalls its dismissal of the Prosecution’s ground of appeal 7 in which
it appeals against the Trial Chamber’s acquittal of Nikoli¢ for the crime of conspiracy to commit

genocide. 1361

557. The Appeals Chamber, Judge Niang dissenting, has granted the Prosecution’s ground of
appeal 6, found Popovi¢ and Beara responsible for conspiracy to commit genocide (Count 2), and,
Judge Pocar dissenting, has entered new convictions against them in this regard. The Appeals
Chamber will determine the impact of these findings, if any, on Popovi¢’s and Beara’s sentences in

the section of this Judgement on sentencing below.

C. Crimes Against Humanity

1. Introduction

558. The Trial Chamber found beyond reasonable doubt that there was a widespread and

systematic attack directed against the Bosnian Muslim civilian populations of Srebrenica and Zepa,

1557
1558
1559
1560
1561

Trial Judgement, para. 1061.

Trial Judgement, para. 1068.

Trial Judgement, para. 1069.

Trial Judgement, para. 1300. See Trial Judgement, paras 1298-1302.
See supra, paras 529-530.
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commencing with the issuance of Directive 7. The Trial Chamber found that the attack included the
following components: the strangulation of the enclaves through restrictions on humanitarian
supplies; the gradual weakening and disabling of UNPROFOR; and a military assault on the
enclaves culminating in the removal of thousands of people from Srebrenica and Zepa.'”** In
addition, the Trial Chamber found that the military assault, on its own, constituted a widespread and
systematic attack against a civilian population.1563 The Trial Chamber also found that all crimes

alleged in the Indictment had a nexus with the widespread and systematic attack."’ 64

559. The Trial Chamber found that Beara and Nikoli¢ met the knowledge requirement for
crimes against humanity, and held them responsible for, inter alia, the crimes against humanity of
extermination and persecution through the underlying acts of murder and cruel and inhumane
treatment.'*® The Trial Chamber also found that Mileti¢ met the knowledge requirement for crimes
against humanity, and held him responsible for, inter alia, the crimes against humanity of inhumane
acts (forcible transfer) and persecution through the underlying acts of forcible transfer, cruel and

. . . R 1566
inhumane treatment, and telTOI'lSll’lg civilians.

560. Beara, Nikoli¢, and Mileti¢ present challenges to the Trial Chamber’s findings regarding
crimes against humanity under Article 5 of the Statute. The Appeals Chamber will examine in turn
the arguments pertaining to: the existence of a widespread and systematic attack on a civilian
population; the Appellants’ mens rea for crimes against humanity; extermination as a crime against

humanity; and persecution as a crime against humanity.

2. Widespread or systematic attack directed against a civilian population

(a) Beara’s appeal (Grounds 25, 26, and 27)

(i) Arguments of the Parties

561. Beara submits that the Trial Chamber erred in law and abused its discretion by finding, for
the purposes of his conviction for extermination as a crime against humanity, that actions taken
against military-aged Bosnian Muslim men in Potocari and the column of Bosnian Muslim men
fleeing towards Tuzla formed part of a widespread and systematic attack against a civilian
population.' 7 In particular, Beara argues that the actions against the men in PotocCari and those

heading towards Tuzla may have followed the legitimate military goals contained within Directive

1562
1563
1564

Trial Judgement, para. 760. See Trial Judgement, paras 761-767, 769-777. See also Trial Judgement, para. 768.
Trial Judgement, para. 775.

Trial Judgement, para. 785. See Trial Judgement, paras 778-784.

1565 Trial Judgement, paras 1324-1326, 1331-1333, 1418-1419, 1422-1428. See also Trial Judgement, Disposition,
Pog)ovié and Beara sections.

16 Trial Judgement, paras 1719-1722, 1728-1731. See also Trial Judgement, Disposition, Miletic¢ section.
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7 and that the persons involved in the actions would have understood that they were aimed at
combatants pursuant to legitimate goals stated in Directive 7.15%% Beara argues that the focus of the
Trial Chamber’s finding with respect to extermination was limited to his participation in the large-
scale murders of Bosnian Muslim males from Srebrenica as opposed to the totality of the population
of the enclave, and therefore the Trial Chamber was legally required to show that the actions taken
against these military-aged men were part of a wider attack against the civilian population of the

enclave.'>®

562. Beara further argues that the Trial Chamber gave insufficient weight to evidence of the BSF
screening the men in Potocari for combatants or war criminals, which showed a reasonable
possibility that the actions against those men were not part of an attack on the civilian population in
the enclave."”’" As for the column of men fleeing towards Tuzla, Beara first argues that it could not
have been classified as civilian, because: (1) approximately one-third of it was armed and some
persons were fully or partially dressed in military clothes, which does not necessarily mean that the
remainder were in fact civilians or persons hors de combat; and (2) it was organised and led by
formal members of an army division."”””" Beara submits in this regard that combatants and persons
hors de combat are not as a rule included as possible victims of crimes against humanity under
Article 5 of the Statute.'”’> Beara further argues that the Trial Chamber unreasonably dismissed
evidence of efforts to screen the members of the column for civilians."””> Beara submits that the
VRS’s actions towards the men in the column were taken as a “military response” to a legitimate
military target.1574 He also submits that extermination as a crime against humanity requires the
victims to be civilians or have a predominantly civilian composition.15 > Beara concludes that the

Trial Chamber’s errors constituted a miscarriage of justice invalidating the judgement.1576

563. The Prosecution responds that the Trial Chamber properly found that the crimes committed
against the men separated at Potocari and the men captured from the column were part of the
widespread and systematic attack against the Bosnian Muslim civilian populations of Srebrenica

and Zepa."”” The Prosecution argues that Directive 7 contained a plan to attack these civilian

1567 Beara’s Appeal Brief, intros before paras 268, 277, 278, paras 268-270, 274, 276-279, 281.

1368 Beara’s Appeal Brief, paras 271, 275-276, 279.

1369 Beara’s Appeal Brief, paras 268-269. Beara premises the remainder of his arguments under his ground of
appeal 25, seemingly in the alternative, on the assumption that the Trial Chamber nevertheless based its conclusions on
the existence of a nexus between the general alleged attack on the population of the enclave and the actions taken
asgainst the military-aged men. Beara’s Appeal Brief, para. 269.

1370 Beara’s Appeal Brief, paras 272-273, 276, 279; Beara’s Reply Brief, para. 96.

Beara’s Appeal Brief, paras 274, 276, 280. See Beara’s Reply Brief, para. 97.

Beara’s Appeal Brief, para. 274.

Beara’s Reply Brief, para. 97.

Beara’s Appeal Brief, para. 280.

Beara’s Appeal Brief, para. 278.

Beara’s Appeal Brief, intros before paras 268, 277, paras 276, 281.

1577 Prosecution’s Response Brief (Beara), paras 276-279, 283-288.

1571
1572
1573
1574
1575
1576
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populations and that the indiscriminate murder of the Bosnian Muslim men cannot be considered
part of a legitimate military operation.1578 The Prosecution further argues that Beara fails to show
that the Trial Chamber erred in not finding any “sincere intention on the part of the Bosnian Serb
Forces to carry out a legitimate screening operation”.1579 According to the Prosecution, it is
irrelevant whether the column itself constituted a civilian population or was a legitimate military
target.'”*® The Prosecution finally notes that non-civilians are not excluded as possible victims of
crimes against humanity under Article 5 of the Statute, and that the presence within the civilian
population of non-civilians does not automatically deprive the population of its civilian

1581
character.

(i) Analysis

564. The Trial Chamber found that the separation, transportation, detention, and execution of the
men and boys who had sought refuge in PotocCari were intrinsically linked to and formed part of the
widespread and systematic attack against the civilian population. In reaching this conclusion, the
Trial Chamber relied on a series of factors, including that: (1) the men and boys were
predominantly civilian; (2) they had sought refuge as a direct consequence of the military attack
against the enclave; (3) their separation was not based on their perceived military involvement; and
(4) there was no genuine effort to screen for or limit the separations to war criminals.'”®* Similarly,
the Trial Chamber found that the acts carried out against the men from the column constituted part
of the continuing widespread and systematic attack against the civilian population of the Srebrenica

1583
enclave.

This conclusion was based on the finding that the column formed and departed from
Srebrenica as a consequence of the catastrophic humanitarian situation due to the restrictions of
humanitarian aid and the VRS military assault on the enclave.” The Trial Chamber also
considered that the BSF vigorously pursued the column members with an ultimate aim of murder,
and that they targeted all members of the column indiscriminately despite the evident presence of a
large component of civilians amongst them.'”® The Trial Chamber further took into consideration
the immediate temporal and close geographical link between the acts carried out against the men

. . 1586
from the column and the events in Srebrenica.

565. Concerning the screening of the men in Potocari, the Trial Chamber found that the efforts

made were so sporadic and void of superior direction or supervision that one could not derive a

1578 Prosecution’s Response Brief (Beara), paras 278-279, 281-282, 286-287.

1579 Prosecution’s Response Brief (Beara), paras 280 (citing Trial Judgement, fn. 3453), 287.
1580 Prosecution’s Response Brief (Beara), paras 281, 288.

1581 Prosecution’s Response Brief (Beara), paras 281, 286-287.

1382 Trial Judgement, para. 779.

1383 Trial Judgement, paras 782-783.

1384 Trial Judgement, para. 782.

1383 Trial Judgement, para. 783. See also Trial Judgement, para. 1055.
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sincere intention on the part of the BSF to carry out a legitimate screening operation.">®’ In making
this finding, the Trial Chamber relied, in part, on the testimony of Prosecution Witness Johannes
Rutten that, on 12 July 1995, men of all ages, including boys, were checked."*® The Trial Chamber
also relied on the testimony of Witness Celanovi¢ that Beara asked him on 12 or 13 July 1995
whether he had “any information on the people who had sinned in relation to the Serbian people” by
committing crimes against them, and said that it would be good for the witness to ask for
identification from the people who were brought into custody.1589 Beyond disagreeing with the Trial
Chamber’s assessment and advancing his own alternative assessment of this evidence, Beara does
not advance any argument to show that the Trial Chamber erred in its assessment of this evidence.
Thus, Beara has failed to demonstrate any error in the Trial Chamber’s consideration of, or

conclusions regarding, the screening of the men in Potocari.

566. With regard to Beara’s argument that the Trial Chamber unreasonably dismissed evidence
of efforts to screen the members of the column, the Appeals Chamber notes the Trial Chamber’s
finding that there was no evidence that the BSF screened those who were captured or surrendered to
determine their perceived involvement in the Bosnian Muslim forces."* In support of this finding,
the Trial Chamber noted that all members of the column were targeted indiscriminately and no
effort was made to determine whether or not they were civilians."””' Beara challenges the Trial
Chamber’s finding by pointing to another finding that “some women, young girls, and about a
dozen boys who were younger than 15 years of age, were allowed to leave Sandici Meadow and get
on the buses and trucks heading to ABiH-held territory”."*> However, the Trial Chamber explained
in this regard that “[t]he evidence that in a few instances, civilians were allowed to leave from
Sandi¢i does not take away the indiscriminate nature of the attack, especially in light of the massive
numbers of victims involved”.'””® The Appeals Chamber therefore finds that Beara merely
disagrees with the Trial Chamber’s assessment of the evidence without showing that the Trial

Chamber erred.

567. In support of his argument that the VRS’s actions towards the men in the column were taken

as a “military response” to a legitimate military target, Beara refers to parts of the trial record””*

indicating that the Prosecution did not dispute that the column heading to Tuzla was a “military

1586

Trial Judgement, para. 783.
1587

Trial Judgement, fn. 3453. See also Trial Judgement, para. 779.

'8 Johannes Rutten, T. 4853-4855 (30 Nov 2006).

1389 Zlatan Celanovié, T. 6628-6631 (31 Jan 2007).

1390 Trial Judgement, para. 783.

1391 Trial Judgement, para. 783.

1592 Trial Judgement, para. 385. See Beara’s Reply Brief, para. 97 & fn. 138.
1393 Trial Judgement, fn. 2843.

1394 See Beara’s Appeal Brief, para. 280 & fns 407-412.
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column” or that some of its members had engaged in combat with the BSF,"*” and that Witness
Butler conceded that the column was a legitimate military target." % The Appeals Chamber is not
convinced by Beara’s arguments concerning the non-civilian character of the column of men
fleeing towards Tuzla. The Appeals Chamber notes that, consistent with the evidence relied on by
Beara, the Trial Chamber found that the column in question consisted partly of a military and

1597
armed component ?

and that fighting between armed members of the column and VRS members
occurred.'””® Regarding Beara’s argument that one-third of the members of the column were armed
and some persons were fully or partially dressed in military clothes, the Appeals Chamber notes
that it is well-established that “the presence within the civilian population of individuals who do not
come within the definition of civilians does not deprive the population of its civilian character”."”
The Appeals Chamber further recalls that “the civilian population need only be predominantly
civilian”."®” It also follows that even if the column was organised and led by the ABiH, this would

. . e g 1601
not necessarily alter the otherwise civilian nature of the column.

568. The Trial Chamber found that, once the men from the column were detained and in the

1602
I

custody of the VRS, it was “evident to all” that there was a large component of civilians. n

making this finding, the Trial Chamber relied on contemporaneous video footage of men and boys
from the column surrendering into VRS detention on 13 July 1995 near the Sandici Meadow.'®
All of the individuals shown in the video appeared to be unarmed and wore civilian clothing, with
the possible exception of one male person who wore a camouflage T-shirt, which the VRS asked
him to remove. The persons shown surrendering into VRS custody included a boy and elderly
men.'™ In view of this evidence, the Appeals Chamber considers that a reasonable trier of fact

could have found that “anyone who saw those men coming down from the hills or in the various

locations where they were held could have been under no misapprehension [that they were soldiers

95 PW-113, T. 3382 (1 Nov 2006).

1396 Richard Butler, T. 20244-20246 (23 Jan 2008). See Beara’s Appeal Brief, para. 280. Beara also relies on the
following evidence: Ex. P00334, “Zvornik Brigade Interim Combat Report, signed by Pandurevi¢, 18 July 19957,
para. 1; Ex. PO1212a, “Intercept”; Ex. P01248a, “Intercept”; Ex. 1D00374, “UNPROFOR, Srebrenica-Tuzla Update,
17 July 19957, para. 1.

1597 Trial Judgement, paras 270-271, 781.

1598 Trial Judgement, paras 378, 380-381. See Trial Judgement, paras 271, 781.

1399 Sainovic et al. Appeal Judgement, para. 549; Mrksic¢ and Sljivancanin Appeal Judgement, para. 31, citing
Kordic and Cerkez Appeal Judgement, para. 50. See also Blaskic Appeal Judgement, para. 113.

1600 Mrksic and Sljivancanin Appeal Judgement, para. 25, affirming Mrksic et al. Trial Judgement, para. 442.

1601 See Trial Judgement, paras 268, 270-271, 783.

1602 Trial Judgement, para. 783.

1603 Trial Judgement, fn. 2844, referring to Ex. P02011, “Video by Zoran Petrovi¢, Studio B version”, at 12:43-
14:48.

1%+ Ex. P02011, “Video by Zoran Petrovi¢, Studio B version” at 12:30-14:35, 15:06-15:10. See also Ex. P02047,
“Srebrenica Trial Video,” at 02:50:00-02:52:56.

193
Case No.: IT-05-88-A 30 January 2015



only]”.'” Thus, the Appeals Chamber dismisses Beara’s argument that the VRS’s actions towards

the men in the column were taken as a “military response” to a legitimate military target.

569. With regard to Beara’s related submission that extermination as a crime against humanity
requires the victims to be civilians or have a predominantly civilian composition, the Appeals
Chamber reiterates that “there is no requirement nor is it an element of crimes against humanity that

the victims of the underlying crimes be ‘civilians'”,'® or even be predominantly civilians,

1607
provided the acts form part of a widespread or systematic attack directed against a civilian
population (the nexus requirement). The population targeted by the attack must be predominantly
civilian,'® but there is no legal requirement that a certain proportion of the victims of the

underlying crime be civilians.'®” Beara’s submission is therefore rejected.

570. With respect to Beara’s argument concerning the nexus between the acts of extermination
and the widespread and systematic attack on a civilian population, the Appeals Chamber recalls that
the nexus requirement is fulfilled by an act which, by its nature or consequences, is objectively part
of the attack, coupled with knowledge on the part of the accused that there is an attack on the
civilian population and that his act is part thereof.'®'® As noted above, the Trial Chamber found that
it was evident to all that the column contained a large component of civilians.'®"" Furthermore, the
men detained from the column were killed in one murder operation starting on 12 July 1995 that
targeted all the able-bodied Bosnian Muslim men of Srebrenica, including those men separated
from their families at Potocari and detained at common locations in Bratunac and Zvornik.'®'? Thus,
the Appeals Chamber considers that the evidence cited by Beara'®" in no way establishes that a
reasonable trier of fact could not have found that the killing of these men constituted part of the
continuing widespread and systematic attack against the civilian population of the Srebrenica

1614

enclave. ~ " The Appeals Chamber notes in this regard that Beara advances no argument specific to

the second prong of the nexus requirement regarding his knowledge.

571. The Appeals Chambers observes that, although the Trial Chamber found that Directive 7

1615

contained both legitimate and illegitimate military goals, other factual findings belie Beara’s

1605
1606
1607
1608
1609
1610

Trial Judgement, para. 783.

Mrksic and Sljivancanin Appeal Judgement, para. 32.

See Mrksic and Sljivancanin Appeal Judgement, paras 36-37.

See supra, para. 567.

See Marti¢ Appeal Judgement, para. 307; Kunarac et al. Appeal Judgement, paras 85, 91.

Mrksic and Sljivancanin Appeal Judgement, para. 41; Kunarac et al. Appeal Judgement, para. 99; Tadic¢
Appeal Judgement, paras 248, 251, 271. For the mens rea of crimes against humanity, see Kunarac et al. Appeal
Judgement, paras 102-103.

ol Trial Judgement, para. 783.

tonz Trial Judgement, paras 1050-1051, 1055-1056, 1059, 1061, 1064.

1613 See Beara’s Appeal Brief, para. 280 & fns 407-412.

ton4 Trial Judgement, para. 783.

1613 Trial Judgement, paras 199, 762. See Beara’s Appeal Brief, paras 271, 275.
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argument that the actions against the men in Potocari and those in the column may have followed
the legitimate military goals contained therein. In this regard, the Appeals Chamber recalls the Trial
Chamber’s findings on the indiscriminate nature of the actions taken against the column members
and on the fact that the separation of men and boys, who had sought refuge in Potocari, was not
based on their perceived military involvement or a genuine effort to screen for war criminals.'®'®
The Appeals Chamber further recalls that the men and boys detained and separated in Potocari and
those from the column were about to be sent to their death.'®"’ The Appeals Chamber considers that
the execution of detained combatants and civilians cannot be in pursuit of a legitimate military

goal.1618 Accordingly, the Appeals Chamber finds that Beara has failed to demonstrate that the

Trial Chamber erred.
572. The Appeals Chamber therefore dismisses Beara’s grounds of appeal 25 through 27.

(b) Mileti¢’s appeal

(i) Alleged errors regarding Directive 7 and attacks on Srebrenica and Zepa (Ground 3 in

art

573. The Trial Chamber found that Directive 7, drafted by Mileti¢, was issued by Radovan
Karadzi¢ in March 1995 and finalised no later than 17 March 1995 when it was forwarded to the
Drina Corps.1619 Directive 7 tasked the Drina Corps with creating “an unbearable situation of total
insecurity with no hope of further survival or life for the inhabitants of Srebrenica and Zepa”.'**
The Trial Chamber found that in May and June 1995 the VRS sometimes randomly targeted the
civilian populations of Srebrenica and Zepa, incurring casualties.'®*' Further, on 3 June 1995 the
VRS took by force the DutchBat Observation Post (“OP”) Echo at Zeleni Jadar, located in the south
of the Srebrenica enclave.'®® On 2 July 1995, the VRS issued the Krivaja-95 orders, consisting of
one preparatory order and one combat order, both of which referred to Directive 7.2 The Trial
Chamber found that these orders marked the commencement of the Krivaja-95 military operation

on the enclaves, which included the VRS’s military offensive on Srebrenica starting at

approximately 3:00 a.m. on 6 July 1995."** On 9 July 1995, Karadzic issued an order extending the

1616
1617
1618

See supra, para. 564.

See supra, para. 564.

See Common Article 3 of the Geneva Conventions of 12 August 1949 (“Common Article 3”); Henckaerts and
Doswald-Beck, Customary International Humanitarian Law, Vol. I, Rule 89, pp. 311-314.

1619 Trial Judgement, paras 199-200, 1650.

1620 Trial Judgement, paras 199, 762; Ex. P00005, “RS Supreme Command Directive 7, 8 March 19957, p. 10.

1ol Trial Judgement, para. 768.

1622 Trial Judgement, paras 208, 768.

1623 Trial Judgement, paras 244-245, 769.

1624 Trial Judgement, paras 249, 769.
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offensive to include the capture of Srebrenica town (“Karadzi¢’s 9 July Order”).'*® The VRS took
Srebrenica town on 11 July 1995.'% The Trial Chamber found that the Krivaja-95 military
operation, on its own, constituted a widespread and systematic attack against a civilian population,
and further that the military operation formed part of the broader attack initiated against the civilian

populations of Srebrenica and Zepa by Directive 7.'°

574.  Under his ground of appeal 3, Mileti¢ argues that the Trial Chamber erred in law and fact in
linking Directive 7 to the attacks on the Srebrenica and Zepa enclaves. In his sub-ground of appeal
3.1, he alleges errors with regard to the timing of the widespread and systematic attack against the
civilian population of the enclaves. In sub-ground of appeal 3.3, he challenges the link between
Directive 7 and the Krivaja-95 military operation of July 1995. In sub-ground of appeal 3.4, he
challenges the link between Directive 7 and the attack against the civilian population of the
enclaves. Mileti¢ submits that these errors invalidate his sentence.'®”® The Prosecution submits that
Mileti¢’s arguments should be dismissed. The Appeals Chamber will address in turn each of these

sub-grounds of appeal.

a. Alleged error in finding that the attack upon the civilian population

commenced with Directive 7 (Sub-ground 3.1)

1. Arguments of the Parties

575. Mileti¢ submits that the Trial Chamber erred in fact by holding that Directive 7 constituted
the “launch” of an attack on the civilian population in the enclaves.'”® He argues that an attack
within the meaning of Article 5 of the Statute requires a sequence of acts of violence or

mistreatment and, since the Trial Chamber did not establish that such acts began with Directive 7, it

1630
k.

cannot be considered as constituting the launch of such an attac He also submits that the Trial

Chamber erred in law by not determining specifically and beyond reasonable doubt which actions

1631

were encompassed in the attack on the civilian population. " Finally, Mileti¢ notes that the acts of

an accused constitute a crime against humanity only if they are part of a widespread and systematic

1625
1626
1627
1628

Trial Judgement, paras 252, 769.

Trial Judgement, paras 260, 769.

Trial Judgement, para. 775.

Mileti¢’s Appeal Brief, paras 79-81 (referring to Trial Judgement, paras 1706, 1708-1715); Mileti¢’s Reply
Brief, paras 29, 39, 41, 47.

1629 Mileti¢’s Appeal Brief, paras 80, 82, 88; Mileti¢’s Reply Brief, paras 26, 29.

1630 Mileti¢’s Appeal Brief, paras 82-85, 88; Mileti¢’s Reply Brief, paras 26, 28-29. In this regard, Mileti¢ argues
that as Directive 7 was issued on 8 March 1995 it could not launch the military attack on Srebrenica in July 1995.
Mileti¢’s Appeal Brief, para. 85. He further argues that the evidence does not show any increase in violence and
mistreatment by the BSF after Directive 7 was issued. Mileti¢’s Appeal Brief, paras 86-88; Mileti¢’s Reply Brief,
Para. 27; Appeal Hearing, AT. 425-426 (5 Dec 2013).

631 Mileti¢’s Appeal Brief, paras 79, 89; Miletic’s Reply Brief, para. 29; Appeal Hearing, AT. 425-426
(5 Dec 2013).
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attack, and submits that the Trial Chamber erred in law by not establishing when the attack on the

civilian population became widespread and systematic.163 2

576. The Prosecution responds that the Trial Chamber “reasonably found [that] the attack against
the Bosnian Muslim civilian population of Srebrenica and Zepa commenced with Directive 7 and
culminated with the physical removal of thousands of Bosnian Muslims from the enclaves”,'® and
that Mileti¢ fails to show any error in the Trial Chamber’s findings.1634 The Prosecution further
argues that it is irrelevant for Mileti¢’s conviction whether the attack on the civilian population

began with the issuance of Directive 7.163

ii. Analysis

577. The Appeals Chamber recalls that in order to amount to a crime against humanity, the acts
of an accused must be part of a widespread or systematic attack directed against any civilian
population.163 ® The Trial Chamber explained the actions it considered to form part of the attack
directed against the Bosnian Muslim civilian populations of Srebrenica and Zepa (“Attack™).'®”’
The Trial Chamber also provided a detailed factual narrative of those actions.'®*® The Appeals
Chamber therefore considers that Mileti€¢ has failed to demonstrate that the Trial Chamber erred in

law by not determining specifically which actions were encompassed in the Attack.

578. Mileti¢’s factual argument regarding the “launch” of the Attack is premised on the
understanding that the Trial Chamber held that the Attack itself came into existence when Directive
7 was issued. The Appeals Chamber considers that the Trial Chamber’s findings regarding the
relationship between Directive 7 and the Attack are not entirely clear. The Trial Chamber
considered the issuance of Directive 7 to be the commencement of the Attack, characterised as
widespread and systematic, but did not list Directive 7 as a component of the Attack.'™ Later in the
Trial Judgement, when recalling previous findings, the Trial Chamber listed Directive 7 as a
constituent act of the Attack.'®*® Other findings indicate that Directive 7 contained the plan or
1641

policy of the Attack, and spelled out the means through which the Attack would be carried out.

Furthermore, the Trial Chamber did not rely on Directive 7 in its explanation of why it considered

1632

oas Mileti¢’s Reply Brief, paras 26, 29.

Prosecution’s Response Brief (Mileti¢), para. 39 (emphasis in original); Appeal Hearing, AT. 463
(5 Dec 2013).

134 Prosecution’s Response Brief (Miletic), paras 40-42.

1635 Appeal Hearing, AT. 463-464 (5 Dec 2013).

1636 Kunarac et al. Appeal Judgement, para. 85.

1037 Trial Judgement, para. 760. For the purposes of Mileti¢’s sub-ground of appeal 3.1, the Appeals Chamber will
use the term “Attack” to designate the attack directed against the Bosnian Muslim civilian populations of Srebrenica
and Zepa, excluding its qualification as “widespread and systematic”.

1038 Trial Judgement, paras 766-784, with cross-references to other sections of the Trial Judgement.

1039 Trial Judgement, para. 760.

1640 Trial Judgement, para. 1085.
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the Attack to be widespread and systematic.1642 The Appeals Chamber understands the totality of
the relevant findings to mean that the Trial Chamber considered Directive 7 to mark the
commencement of the Attack in the sense that Directive 7 contained the plan or policy that would
be implemented through other means, and that the Attack only became widespread and systematic
subsequently.1643 For the foregoing reasons, the Appeals Chamber dismisses Mileti¢’s allegations

of a factual error.

579. Concerning Mileti¢’s argument that the Trial Chamber erred by not establishing when the
Attack became widespread and systematic, the Appeals Chamber considers that it is unclear from
Mileti¢’s submissions why this would constitute an error of law. The Appeals Chamber also
observes that, while the Trial Chamber may not have identified a specific date at which point in
time the Attack became widespread and systematic, it included in its discussion of the various
components of the widespread and systematic attack the intentional shelling and sniping of the
civilian populations in the enclaves from at least 25 May 1995.'%** The Appeals Chamber therefore

dismisses Mileti¢’s argument.
580.  Accordingly, the Appeals Chamber dismisses Mileti¢’s sub-ground of appeal 3.1.

b. Alleged error in finding that the military operation resulted from Directive 7

(Sub-ground 3.3)

1. Arguments of the Parties

581. Mileti¢ submits that the Trial Chamber erred in fact by linking the Krivaja-95 military

operation to Directive 7.9 Mileti¢ argues that the Trial Chamber failed to properly examine

1646
k.

Directives 7 and 7/1 and other relevant evidence establishing that there was no such lin In this

regard, Mileti¢ first submits that the Trial Chamber linked the Krivaja-95 military operation to

Directive 7 based only on the Krivaja-95 orders.'*"

He also argues that the task assigned by
Directive 7 of destroying the Bosnian Muslim forces within the enclaves could not be executed as it

was contingent on the withdrawal of UNPROFOR, which never occurred.'®*® He contends that the

1641 Trial Judgement, paras 762, 764, 766-767.

1642 See Trial Judgement, para. 760.

1643 Mileti¢ does not present, within the present sub-ground of appeal, any discernible argument against the finding

that Directive 7 contained the plan or policy of the Attack. See Mileti¢’s Appeal Brief, para. 84.

1644 Trial Judgement, para. 768. See also Trial Judgement, paras 760-767, 769-785.

1643 Mileti¢’s Appeal Brief, paras 80, 100-101, 112; Mileti¢’s Reply Brief, para. 39; Appeal Hearing, AT. 424-425,

430 (5 Dec 2013). Mileti¢ does not indicate the precise scope of the military attack to which he refers, but the Appeals

Chamber understands it to concern the Krivaja-95 military operation as defined by the Trial Chamber. See supra,
ara. 573.

646 Mileti¢’s Appeal Brief, para. 101; Mileti¢’s Reply Brief, para. 36; Appeal Hearing, AT. 429 (5 Dec 2013).

1647 Mileti¢’s Appeal Brief, para. 101, referring to, inter alia, Trial Judgement, paras 244, 769.

1648 Mileti¢’s Appeal Brief, paras 102-103.
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task of separating the enclaves did not originate in Directive 7, as it appeared in other Drina Corps
documents both before and after Directive 7.'®*° He further submits that Directive 7 is limited to the
separation of the enclaves without envisaging their capture or disappearance.1650 He argues that the
tasks assigned to the Drina Corps in the Krivaja-95 orders of reducing the Srebrenica enclave to its
urban core and creating the conditions for its elimination exceed the scope of Directive 7. He also
argues that Directive 7 and the Krivaja-95 combat order use the expression “Krivaja-95” to

designate different military operations.165 !

He submits that if the Krivaja-95 combat order was
based on Directive 7 then it ought to have included the text of Directive 7 verbatim.'®* Finally, he
argues that the Trial Chamber neglected to consider evidence showing that the Krivaja-95 military
operation was instead the consequence of the situation on the ground.165 ? Mileti¢ submits that the

Trial Chamber thus also erred in law by failing to analyse the evidence properly.165 4

582. The Prosecution responds that the Trial Chamber reasonably found that the Krivaja-95
military operation constituted a step in Directive 7’s plan to forcibly remove the Bosnian Muslim

population.165 >

ii. Analysis

583. The Appeals Chamber recalls the Trial Chamber’s finding that Directive 7 specifically
addressed Srebrenica and Zepa and that a similar strategy was implemented against both enclaves
after the issuance of Directive 7.'°% Finally, it found that the Krivaja-95 military operation formed
part of the broader attack initiated against the civilian populations of Srebrenica and Zepa by
Directive 7.'%7 1t is clear from these findings as well as from the factual findings on which they

1658

rely that there is no foundation for Mileti¢’s assertion that the Trial Chamber linked the

Krivaja-95 military operation to Directive 7 based only on the Krivaja-95 orders. The link was
made on a much broader basis, including the plain text of Directive 7 and the similarity of the

. . 165
strategies against the enclaves. ?

1649 Mileti¢’s Appeal Brief, paras 102-103; Appeal Hearing, AT. 429 (5 Dec 2013).

1650 Mileti’s Appeal Brief, paras 104, 107; Mileti¢’s Reply Brief, para. 35; Appeal Hearing, AT. 429
(5 Dec 2013).

1651 Mileti¢’s Appeal Brief, para. 105.

1652 Mileti¢’s Appeal Brief, para. 106.

1653 Mileti¢’s Appeal Brief, paras 101, 107-111; Mileti¢’s Reply Brief, para. 38; Appeal Hearing, AT. 429-431
(5 Dec 2013).

res4 Mileti¢’s Appeal Brief, paras 79, 111-112; Mileti¢’s Reply Brief, para. 39.

1653 Prosecution’s Response Brief (Miletic), paras 37-38, 50-58; Appeal Hearing, AT. 460-463 (5 Dec 2013).

1636 Trial Judgement, para. 773, referring to Trial Judgement, para. 199, Chapter III, Sections C.5 (‘“Restrictions of
Convoys and Humanitarian Situation in the Enclaves”), D (“Military Attack on Srebrenica — Krivaja-95”), K (“Zepa”).
1657 Trial Judgement, para. 775, referring to Trial Judgement, Chapter III, Sections D.1-3 (events regarding the
military attack on Srebrenica from 28 June 1995 up until 11 July 1995), K.1-6 (events in Zepa in 1995 up until
25 July 1995).

1658 See supra, notes 1656-1657.

1659 See supra, para. 573.
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584. Regarding Mileti¢’s formalistic attempt to separate the Krivaja-95 military operation from
Directive 7’s objective of destroying the Bosnian Muslim forces within the enclaves on the basis
that UNPROFOR never withdrew as envisaged in Directive 7, the Appeals Chamber recalls the
Trial Chamber’s finding that “[d]irectives were general documents setting up objectives to be
achieved, in contrast to orders that would specify concrete tasks”.'"*® The Appeals Chamber
considers that Mileti¢ has failed to show that UNPROFOR’s withdrawal was a necessary
precondition of Directive 7 so as to prevent the realisation of the objective of destroying the
Bosnian Muslim forces within the enclaves should the opportunity have presented itself.'°" He has

therefore not shown that the Trial Chamber erred.

585. In support of his argument that the task of separating the enclaves did not originate in
Directive 7, Mileti¢ points to Drina Corps documents, dated prior to and after Directive 7, which
contain the task of isolating the Srebrenica enclave.'®* He also points to testimony of Defence
expert Witness Slobodan Kosovac indicating that the task of separating the enclaves of Srebrenica
and Zepa had been ongoing for two years prior to the Krivaja-95 combat order.'® However,
Mileti¢ does not demonstrate that the Trial Chamber erred in not relying on this evidence for the
purpose he suggests. In particular, the Appeals Chamber is not convinced that the presence in these
other Drina Corps documents of a task similar to the objective of separating the enclaves laid down

in Directive 7 means that the Krivaja-95 military operation was not linked to Directive 7.

586. The Appeals Chamber further observes that the arguments addressed in the two preceding
paragraphs focus on the objectives contained in Directive 7 to separate the enclaves and destroy the
Muslim forces within the enclaves, whereas the Trial Chamber’s analysis focused on the separate
objective in Directive 7 of creating “an unbearable situation of total insecurity with no hope of

further survival or life for the inhabitants of Srebrenica and Zepa™'®®*

and the objective in the
Krivaja-95 combat order “to create conditions for the elimination of the enclaves”.'°® The Trial
Chamber found that the latter objective referred to the former.'®® Mileti¢ asserts that the latter
exceeds the former, but in support he only refers to evidence relating to the goal of separating the

enclaves.'®” As such, the evidence is irrelevant and his assertion is unsubstantiated. It is correct that

1660

e Trial Judgement, para. 115.
1

See Trial Judgement, fn. 585, referring to, inter alia, Ex. PO4535, Footage of St. Peter’s Day on 12 July 1995,
p. 7 of the transcript containing a speech by Zivanovi¢ in which the attack on OP Echo is discussed in the context of
Preparation on the attack on Srebrenica. It was “tested what the expulsion of UNPROFOR with weapons looks like”.

062 Mileti¢’s Appeal Brief, para. 103 & fns 145-146 and references cited therein.

1663 Mileti¢’s Appeal Brief, para. 103 & fn. 144, referring to Slobodan Kosovac, T(F). 30113 (14 Jan 2009).

1664 Trial Judgement, paras 762-763.

1663 Trial Judgement, para. 769. See supra, para. 573. See also Ex. P00107, “Drina Corps Command Order 04/156-
2, Operations Order No. 1 Krivaja-95, 2 July 1995”, p. 3.

1666 Trial Judgement, paras 244-245, 769, 1306, 1994.

1667 See Mileti¢’s Appeal Brief, para. 105 & fn. 151, referring to Milomir Sav¢ic, T(F). 15319 (13 Sept 2007),
Ex. 5D00759, “Report on Functioning of the VRS, by S. Kosovac, 2008”, para. 156.
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Directive 7 and the Krivaja-95 combat order use the expression “Krivaja-95” to designate different
military operations.1668 However, this is not a convincing challenge to the Trial Chamber’s findings
linking the Krivaja-95 military operation to Directive 7, especially considering that these findings
are based on the similar content in both the Krivaja-95 combat order and Directive 7 regarding the

fate of the enclaves, as well as the combat order’s explicit reference to Directive 7.'°%

587. Mileti¢ bases his next argument — that if the Krivaja-95 combat order was based on
Directive 7 then it ought to have included the text of Directive 7 verbatim — on certain evidence,'®”
without showing that the Trial Chamber erred in not relying on that evidence for the purpose he
suggests. The Appeals Chamber observes in this regard that evidence concerning what ought to
have happened in theory is of limited value for establishing what actually happened in practice.

Mileti¢’s argument is dismissed.

588. As for Mileti¢’s submission that Directive 7 is limited to the separation of the enclaves
without envisaging their capture or disappearance, the Appeals Chamber observes that while

1671 it does include the

Directive 7 does not include the objective to capture Srebrenica or Zepa,
objectives of creating “an unbearable situation of total insecurity with no hope of further survival or
life for the inhabitants of Srebrenica and Zepa” and of “breaking up and destroying the Muslim
forces in these enclaves and definitively liberating the Drina valley region”.1672 The Appeals

Chamber therefore dismisses Miletié¢’s submission.

589. Regarding Mileti¢’s argument that the Krivaja-95 military operation was based on the
situation on the ground rather than on Directive 7, the Appeals Chamber considers that, although
Mileti¢ points to evidence strongly indicating that the situation on the ground was a factor affecting
the decision to attack the enclaves,'®” he has failed to demonstrate that this evidence excludes the
possibility that the Krivaja-95 military operation was also linked to Directive 7. In this regard, the
Appeals Chamber notes that the Trial Chamber considered that the Krivaja-95 orders explicitly

invoked Directive 7."™* For this reason, the Appeals Chamber dismisses Mileti¢’s argument that

1668 Compare Ex. P00005, “RS Supreme Command Directive 7, 8 March 19957, pp. 10-12, with Ex. P00107,
“Drina Corps Command Order 04/156-2, Operations Order No. 1 Krivaja-95, 2 July 1995”, pp. 1, 3.

1669 Trial Judgement, paras 245, 769, 1306, 1994.

1670 See Mileti¢’s Appeal Brief, para. 106 & fns 154-155, referring to Mirko Trivi¢, T(F). 11920 (22 May 2007),
Milomir Sav¢ic, T(F). 15318-15319 (13 Sept 2007), Ex. P00203, “Drina Corps Order for defence and active combat
O(Berations, Operative No. 7, signed by Milenko Zivanovi¢, 20 March 1995”, pp. 5-6, para. 2.

17t Ex. PO0005, “RS Supreme Command Directive 7, 8 March 1995”; Trial Judgement, para. 769. See also Trial
Judgement, para. 245.

1672 Ex. P00005, “RS Supreme Command Directive 7, 8 March 19957, pp. 10-11.

1673 Mileti¢’s Appeal Brief, paras 101, 107-111, referring, in particular, to Ex. 5SDP00106, “Drina Corps Order No.
01/04-156-1 Preparatory Order No. 1, type-signed Milenko Zivanovi¢, 2 July 1995”, para. 2, Ex. P00107, “Drina Corps
Command Order 04/156-2, Operations Order No. 1 Krivaja-95, 2 July 1995, para.2. See also Trial Judgement,
paras 666, 668; Ex. P00114, “Order from the Drina Corps Command regarding Zepa, signed by Krsti¢, 13 July 19957,

. L.
%)674 Trial Judgement, para. 769. See also Trial Judgement, para. 244.
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the Krivaja-95 military operation was not linked to Directive 7 but was instead the consequence of
the situation on the ground as well as his contention that the Trial Chamber erred by neglecting to

. . . . . 1675
consider certain evidence in this regard.

590. The Appeals Chamber therefore dismisses Mileti¢’s sub-ground of appeal 3.3.

c. Alleged error in linking the attack on the civilian population to Directive 7
(Sub-ground 3.4)

1. Arguments of the Parties

591.  Mileti€ submits that the Trial Chamber erred in fact by finding that the attack on the civilian
population in the Srebrenica and Zepa enclaves fell under Directive 7.'76 He further submits that
the Trial Chamber erred in law by failing to properly analyse all the relevant evidence, and in
particular Karadzi¢’s 9 July Order.'®"” Among the components of this attack listed by the Trial
Chamber, Mileti¢ submits that the restrictions on humanitarian aid and on UNPROFOR convoys
are unrelated to Directive 7, and could not be part of the attack, considering the situation in the
enclaves.'®”® Mileti¢ adds that the Trial Chamber erred in law by establishing an artificial link
between Directive 7 and the attack and by failing to identify the incidents that would have targeted

the civilian population prior to the Krivaja-95 military operation.1679

592. With regard to the VRS military operations against the enclaves prior to the Krivaja-95
military operation, Mileti¢ argues that they were not a consequence of Directive 7 but rather a
response to North Atlantic Treaty Organisation (“NATO”) or ABiH actions.'®™ Mileti¢ further
argues that these VRS operations did not amount to a widespread and systematic attack on a civilian
population, because the Trial Chamber: (1) found that they only occasionally targeted civilians and
incurred civilian casualties; (2) did not identify any such incidents prior to the Krivaja-95 military

operation; and (3) did not have enough evidence to conclude that the operations had civilian targets,

1675 Mileti€ also argues that the Trial Chamber did not take into consideration Exhibit 5D01374, “RS MUP Public
Security Centre Zvornik Report on the Condition of the Factory at Zeleni Jadar, signed by Dragomir Vasic,
12 June 1995”. Mileti¢’s Appeal Brief, para. 109. The Appeals Chamber recalls that it is to be presumed that the Trial
Chamber evaluated all the evidence presented to it as long as there is no indication that the Trial Chamber completely
disregarded any particular piece of evidence. The Appeals Chamber also recalls that there may be an indication of
disregard when evidence which is clearly relevant to the findings is not addressed in the Trial Chamber’s reasoning. See
supra, para. 306. The Appeals Chamber is not convinced that Exhibit 5D01374 is clearly relevant to the link between
the military operation on the enclaves and Directive 7.

1676 Mileti¢’s Appeal Brief, paras 80, 113-114, 127; Appeal Hearing, AT. 424-425 (5 Dec 2013).

177 Mileti¢’s Appeal Brief, paras 79, 113, 123-124, 127 (referring to, inter alia, Exs. PO0033, P00849, “VRS Main
Staff communication to the Drina Corps Command, regarding combat operations around Srebrenica, signed by Tolimir,
9 July 1995”); Mileti¢’s Reply Brief, para. 41.

1678 Mileti¢’s Appeal Brief, paras 113, 115.

1679 Mileti¢’s Reply Brief, paras 40, 47. See Mileti¢’s Reply Brief, para. 37.

1680 Mileti¢’s Appeal Brief, paras 116, 119-120; Mileti¢’s Reply Brief, para. 45; Appeal Hearing, AT. 426-427
(5 Dec 2013).
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considering that the ABiH used several buildings in Srebrenica for military purposes.1681 Mileti¢
further argues that the Trial Chamber seemingly included among the consequences of Directive 7
and in the attack on the civilian population the VRS’s operation in Zeleni Jadar, thereby

overlooking its legitimate military purpose and execution.'®*

Regarding the Krivaja-95 military
operation, Mileti¢ argues that it did not derive from Directive 7, and only began to target the

civilian population of the enclaves after Karadzi¢’s 9 July Order.'®®

593. The Prosecution submits that the Trial Chamber correctly found that the BSF conducted a
widespread and systematic attack against the Bosnian Muslim civilian population of the enclaves
under Directive 7 and that Mileti¢ fails to show that the attack only began with Karadzi¢’s 9 July
Order.'® The Prosecution further argues that the Trial Chamber reasonably found that the
restrictions on humanitarian aid and on UNPROFOR convoys, the sniping and shelling of the
enclaves, and the operation in Zeleni Jadar were part of the attack against the civilian

population.1685

ii. Analysis

594. With regard to Mileti¢’s submission that the restrictions on humanitarian aid and on
UNPROFOR convoys are unrelated to Directive 7, the Appeals Chamber addresses and dismisses
this argument below.'®*® Mileti¢’s further submission that “taking into account the situation in the

591687

enclaves these restrictions could not be part of the attack is a mere assertion unsupported by

any references to the trial record and, accordingly, is dismissed.

595. The Appeals Chamber considers Mileti¢’s argument that the VRS military operations
against the enclaves prior to the Krivaja-95 military operation were not a consequence of Directive
7 but rather a response to NATO or ABiH actions to be premised on a false alternative, as one cause

does not exclude the other. Mileti¢’s submissions in this regard are therefore dismissed.

596. With regard to Mileti¢’s detailed submissions as to why the VRS military operations prior
to the Krivaja-95 military operation would not amount to a widespread and systematic attack on a
civilian population, the Appeals Chamber observes that the Trial Chamber did not rely on the VRS

military operations prior to the Krivaja-95 military operation in isolation, but considered them in its

1081 Mileti¢’s Appeal Brief, paras 116-119; Mileti¢’s Reply Brief, paras 42-44; Appeal Hearing, AT. 427-428
(5 Dec 2013).

1682 Mileti¢’s Appeal Brief, paras 120-122; Mileti¢’s Reply Brief, para. 46.

1683 Mileti¢’s Appeal Brief, paras 123-126; Mileti¢’s Reply Brief, paras 37-38, 41; Appeal Hearing, AT. 430
(5 Dec 2013).

1684 Prosecution’s Response Brief (Miletic), paras 59-60, 71-73.

Prosecution’s Response Brief (Miletic), paras 61-70.

1686 See infra, paras 666-673.

1687 Mileti¢’s Appeal Brief, para. 115.

1685
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general analysis of the different components of the widespread and systematic attack on the civilian
populations of Srebrenica and Zepa.1688 For this reason, Mileti¢ has failed to demonstrate any error
in the Trial Chamber’s reliance on its finding that “before Krivaja-95, sometimes the civilian
populations of Srebrenica and Zepa were randomly targeted and incurred casualties”."®® The Trial
Chamber based this finding on, inter alia, the evidence of several witnesses on the ground as well
as reports that on 10 June 1995 a civilian was wounded by VRS sniper fire and that one woman was
killed by a sniper bullet on 2 July 1995.'%° Miletic is therefore incorrect in asserting that the Trial
Chamber did not identify any incident in which the civilian population in the enclaves was targeted
and suffered casualties prior to the Krivaja-95 military operation, which became a full-fledged

military offensive on Srebrenica on 6 July 1995.'%!

597. The Trial Chamber described certain military operations on the enclaves prior to the
Krivaja-95 military operation, at times concluding that the BSF targeted civilians or civilian objects

1992 1y reaching these conclusions, the Trial Chamber did

or fired indiscriminately on the enclaves.
not undertake a detailed analysis under the relevant laws of war. However, in light of the Appeals
Chamber’s observations in the preceding paragraph and its understanding of the Trial Chamber’s

1693 the

analysis as to when the attack on the civilian population became widespread and systematic,
Appeals Chamber is not convinced that the absence of such analysis — for the purpose of
determining that there was a widespread and systematic attack directed against the Bosnian Muslim
civilian populations of Srebrenica and Zepa — amounts to an error in the present case, or would

undermine the Trial Chamber’s finding regarding the existence of such an attack.

598.  With regard to the operation in Zeleni Jadar on 3 June 1995, the Appeals Chamber notes
that the Trial Chamber briefly mentioned it in a factual finding within its analysis pertaining to the
existence of a widespread and systematic attack directed against the Bosnian Muslim civilian
populations of Srebrenica and Zepa.1694 The Appeals Chamber is not persuaded that the operation in
Zeleni Jadar had any determinative weight in the Trial Chamber’s conclusion on this matter. In
particular, the Trial Chamber focused on the VRS taking the DutchBat OP Echo at Zeleni Jadar

rather than on the operation in Zeleni Jadar itself.'* The Appeals Chamber is further not persuaded

1688
1689
1690
1691
1692

Trial Judgement, para. 768. See also Trial Judgement, paras 760-785.

Trial Judgement, para. 768.

Trial Judgement, para. 768, referring to, inter alia, Trial Judgement, para. 210. See Trial Judgement, fn. 596.
See supra, para. 573.

See Trial Judgement, para. 768, referring to Trial Judgement, paras 207 (“The Srebrenica enclave was shelled
by the Bratunac Brigade on orders from the Drina Corps. Four shells were fired ‘on the town of Srebrenica’. The Trial
Chamber finds that this VRS attack constituted an indiscriminate attack on civilians.”) (internal references omitted),
208, 210 (“There is evidence that sometimes the civilian population was also randomly targeted and incurred
casualties.”), 666.

1693 See supra, para. 578.

1694 Trial Judgement, para. 768.

1693 Trial Judgement, para. 768 (‘“Furthermore, while not targeted directly at the population of the Srebrenica
enclave, the Trial Chamber notes that DutchBat, the UN force tasked to protect the civilian population of Srebrenica,

204
Case No.: IT-05-88-A 30 January 2015



that the presence of military objectives behind the operation in Zeleni Jadar precludes the Trial
Chamber from considering it as being an aspect of the widespread and systematic attack directed
against the Bosnian Muslim civilian populations of Srebrenica and Zepa.1696 The Appeals Chamber
further observes that the Trial Chamber’s finding that “the disabling of the OPs, while illegal, could
potentially be considered to have been reasonably necessary for the legitimate military aim of the
operation” was made in the context of assessing whether Pandurevi¢ intended to carry out the
common purpose of the JCE to Forcibly Remove.'®” As such, this finding does not contradict the

analysis of the Trial Chamber.

599. Finally, in light of its dismissal of Mileti¢’s other arguments under his ground of appeal
3,'%% the Appeals Chamber is not persuaded by his argument that it was only with KaradZzi¢’s 9 July
Order that the civilian population of the enclaves became the target of the Krivaja-95 military
operation. The Trial Chamber found that Karadzi¢’s 9 July Order authorised the VRS to capture
Srebrenica town.'®” Mileti¢ does not point to any evidence indicating that it made the civilian
population of the enclave the target of the Krivaja-95 military operation. Nor is it apparent on the

face of the order.'®

By contrast, Directive 7 tasked the Drina Corps with creating “an unbearable
situation of total insecurity with no hope of further survival or life for the inhabitants of Srebrenica
and Zepa”.""! It is irrelevant that the crimes later committed against the population of the enclaves
would not have been possible if the VRS had not captured the enclaves. Mileti¢ has therefore failed

to demonstrate that the Trial Chamber committed any error in this regard.

600. In light of the foregoing, the Appeals Chamber finds that Mileti¢ has failed to demonstrate
that the Trial Chamber erred in: (1) linking the attack on the civilian population in the Srebrenica
and Zepa enclaves to Directive 7; (2) failing to identify the incidents that would have targeted the
civilian population prior to the Krivaja-95 military operation; and (3) failing to properly analyse all
the relevant evidence. Consequently, the Appeals Chamber dismisses Mileti¢’s sub-ground of

appeal 3.4.
d. Conclusion

601. The Appeals Chamber dismisses these aspects of Mileti¢’s ground of appeal 3.

was attacked on 3 June 1995, when the VRS took over by force the DutchBat OP Echo at Zeleni Jadar, following orders
from Zivanovié.”).

1696 The Appeals Chamber notes the statement of Major General Milenko Zivanovic that “at the end of May, we
started to carry out preparations and then took Zeleni Jadar and tested what the expulsion of UNPROFOR with weapons
looks like”. Ex. P04535, “Footage of St. Peter’s Day on 12 July 1995”, p. 7. See Trial Judgement, para. 136, fn. 585.
1697 Trial Judgement, para. 2000.

16098 See supra, paras 573-590; infra, paras 1513-1527.

1699 Trial Judgement, paras 252, 1666.
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(i) Alleged errors in relation to distinguishing legitimate military action from an attack

on the civilian population (Ground 4)

602. Mileti¢ submits that the Trial Chamber erred in law and fact by holding that all of the VRS
military activity around the Srebrenica and Zepa enclaves in July 1995 constituted an attack on the
civilian population, without making any distinction between a legitimate military action and a
criminal attack on the civilian population.'’”* He submits that this distinction was of primary
importance because it was only with Karadzi¢’s 9 July Order that Srebrenica became the target of

the attack on the civilian population.1703

He argues that the Trial Chamber failed to establish
whether and when an initially legal military operation subsequently degenerated into an attack on a
civilian population.'” Mileti¢ submits that it was necessary for the Trial Chamber to make this
distinction in order to link him to criminal acts and to properly establish his individual criminal
liability, including his knowledge of the attack on the civilian population.'’” Mileti¢ concludes that

. . . 1706
the error invalidates his sentence.

603. The Prosecution responds that the Trial Chamber distinguished between legitimate and
unlawful actions and properly found that the former did not impact upon the unlawful nature of the
attack on the Bosnian Muslim population in the enclaves.'””’ The Prosecution further argues that the
Trial Chamber was not required to indicate when the attack became unlawful.'’® Finally, the

Prosecution argues that Mileti€ fails to show any error pertaining to his masponsibility.1709

604. The Appeals Chamber considers that Mileti¢ distorts the Trial Chamber’s holdings by
claiming that it did “not mak[e] a distinction between a legitimate military action and an attack on
the civilian population” and held “that all of the military activity around the enclaves constituted an
attack on the civilian population”.'”'” The Trial Chamber found that there was a dual purpose in the
Krivaja-95 military operation, with legitimate military aims being one of its purposes.'”
Furthermore, the Trial Chamber found that it was not necessary to speculate as to what military

action on the part of the VRS might have been justified in relation to the enclaves in fulfilment of

these legitimate military aims, considering the attack’s “full-scale, indiscriminate and

1700 Exs. P00033, P00849, “VRS Main Staff communication to the Drina Corps Command, regarding combat

operations around Srebrenica, signed by Tolimir, 9 July 1995”.

1701 Trial Judgement, paras 199, 762; Ex. P00005, “RS Supreme Command Directive 7, § March 1995”, p. 10.
1702 Mileti¢’s Appeal Brief, paras 128, 130-132; Mileti¢’s Reply Brief, para. 50; Appeal Hearing, AT. 431
(5 Dec 2013).

1703 Mileti¢’s Appeal Brief, para. 130.

Mileti¢’s Appeal Brief, paras 129-131.

Mileti¢’s Appeal Brief, paras 131-133; Mileti¢’s Reply Brief, paras 48-50.

Mileti¢’s Appeal Brief, para. 133.

Prosecution’s Response Brief (Miletic), paras 76-77.

Prosecution’s Response Brief (Miletic), paras 74-75.

Prosecution’s Response Brief (Miletic), para. 78.

Mileti¢’s Appeal Brief, para. 132.

1704
1705
1706
1707
1708
1709
1710
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disproportionate” character.'”'* The Trial Chamber based this characterisation of the attack on its
findings pertaining to the Krivaja-95 military operation.'”"? Mileti¢ does not address this factual
basis and consequently has failed to show any error in the Trial Chamber’s characterisation. He has

also failed to show any error in its reasoning.

605. With regard to the Trial Chamber’s alleged failure to establish when the legitimate attack
became illegal, the Appeals Chamber observes that the Trial Chamber did not find that an initially
lawful operation subsequently became illegal. As recalled in the preceding paragraph, the Trial
Chamber found that the Krivaja-95 military operation had a dual purpose, with legitimate military
aims being one of its purposes. The Trial Chamber traced these purposes back to Directive 7,
finding that “while the Directive contains legitimate military goals, it clearly denotes at the same
time an illegal plan for an attack directed against a civilian population taking the form of measures
aimed at forcing the populations of Srebrenica and Zepa to leave the enclaves”.'"* The Appeals
Chamber recalls that the Trial Chamber found that Directive 7 was issued in March 1995 and was
finalised no later than 17 March 1995 when it was forwarded to the Drina Corps.1715 The Trial
Chamber found that the Krivaja-95 military operation was carried out in early July 1995, following

preparations in late June 1995.'716

It is thus clear from the Trial Chamber’s findings that it
considered the illegal purpose or plan to have existed before the beginning of the Krivaja-95
military operation. The Appeals Chamber recalls in this regard that it has dismissed Mileti¢’s
argument that it was only with KaradZi¢’s 9 July Order that the civilian population of the enclaves

became the target of the attack.'”"” Miletic’s argument thus rests on a faulty premise.
606. The Appeals Chamber therefore dismisses Mileti¢’s ground of appeal 4 in its entirety.

(iii) Alleged error regarding the passage of convoys and distribution of humanitarian aid

(Ground 5)

607. Mileti€ argues that the Trial Chamber erred in fact in finding that there was a plan to restrict
humanitarian aid and supplies to the enclaves and the re-supplying of UNPROFOR, that these
restrictions constituted part of the attack against the civilian population, and that his acts were part

of this plan."’"® Mileti¢ submits that these errors invalidate his sentence.'”’® The Prosecution

i Trial Judgement, paras 774-775, 1486, 1996, 2000. See also Mileti¢’s Appeal Brief, para. 128.

1712 Trial Judgement, para. 775. See also Mileti¢’s Appeal Brief, para. 128.

173 Trial Judgement, para. 775, referring to Trial Judgement, Chapter III, Sections D.1-3 (events regarding the
military attack on Srebrenica from 28 June 1995 up until 11 July 1995), K.1-6 (events in Zepa in 1995 up until 25 July
1995). See Trial Judgement, paras 769-774. See also supra, para. 573.

1714 Trial Judgement, para. 762. See also Trial Judgement, paras 1996, 2000.

1715 See supra, para. 573.

1716 Trial Judgement, paras 242 et seq.

17 See supra, para. 599.

1718 Mileti¢’s Appeal Brief, paras 134-135, referring to Trial Judgement, paras 766-767.
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submits that Mileti¢’s argument should be dismissed.'*” The Appeals Chamber will address in turn

each sub-ground under Mileti¢’s ground of appeal 5.

a. Disregarding international humanitarian law (Sub-ground 5.1)

608. Mileti¢ challenges the Trial Chamber’s findings that the restrictions placed upon the
humanitarian convoys were in keeping with the plan established under Directive 7 and that they
constituted part of the attack on the civilian population.1721 Mileti¢ argues that the Trial Chamber
committed an error of law by not establishing whether each restriction was unjustified and illegal,
considering that the evidence established widespread abuse of the convoys in contravention of the
rules governing humanitarian aid.'’** Mileti¢ argues that, when assessing the policies of the Serb
authorities, the Trial Chamber failed to consider that a portion of the humanitarian aid was used to
supply the ABiH, that the international humanitarian organisations knew this, and that they were
intentionally involved in supplying it.'’** Mileti¢ further argues that the Trial Chamber did not take
into account the scope or the frequency of incidents in which articles that were strictly prohibited
and could be used for military purposes were transported in UNPROFOR convoys and
humanitarian convoys, and did not properly assess the distinct influence of these incidents upon the
policy of the Serb authorities concerning the convoys.'’** Finally, Mileti¢ argues that the transport
of munitions and the use of humanitarian aid for the needs of the ABiH “constituted an independent

justification for the restrictions placed upon some of the convoys”.'”*

609. The Prosecution responds that the Trial Chamber’s approach to addressing the convoys was
correct and consistent with international humanitarian law, and that the Trial Chamber reasonably

concluded that the convoy restrictions were the result of Directive 7.1726

610. The Appeals Chamber notes that the Trial Chamber found that, at least from June 1995 and
as a result of the VRS restrictions of aid convoys in accordance with the plan set out in Directive 7,
the aid supply decreased significantly, resulting in a very dire humanitarian situation in the

Srebrenica and Zepa enclaves. The Trial Chamber also found that the VRS restricted the re-supply

1719

Mileti¢’s Appeal Brief, paras 134-135; Mileti¢’s Reply Brief, para. 53.
1720

Prosecution’s Response Brief (Miletic), paras 79-125.

1721 Mileti¢’s Appeal Brief, paras 136, 143-144.

1722 Mileti¢’s Appeal Brief, paras 135-140, 142-144; Mileti¢’s Reply Brief, paras 52-53; Appeal Hearing, AT. 423-
424, 482 (5 Dec 2013).

1723 Mileti¢’s Appeal Brief, para. 140; Mileti¢’s Reply Brief, para. 51.

1724 Mileti¢’s Appeal Brief, para. 141.

1723 Mileti¢’s Appeal Brief, paras 142, 144.

1726 Prosecution’s Response Brief (Mileti¢), paras 79-88; Appeal Hearing, AT. 459-460 (5 Dec 2013). The
Prosecution also asserts that the evidence cited by Mileti¢ does not support his claim of co-operation between
international organisations and the ABiH. Prosecution’s Response Brief (Miletic), para. 86.
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of UNPROFOR in accordance with the policy set out in Directive 7 and that these restrictions on

humanitarian aid formed a component of the attack against the civilian population.'’?’

611. In reaching the conclusions noted in the preceding paragraph, the Trial Chamber took into
account a considerable body of evidence pertaining to restrictions on humanitarian aid to the
Srebrenica and Zepa enclaves.'” Notably, this included the finding that, on 7 June 1995, the VRS
stopped a United Nations High Commissioner for Refugees (‘UNHCR”) convoy on its way to Zepa
for a detailed search, after having found ammunition for infantry weapons.'’*® This is the only
specific incident occurring in 1995 to which Miletié refers in support of his allegation that the Trial
Chamber did not take into account the scope or frequency of incidents of
UNPROFOR/humanitarian convoys carrying “articles that were strictly prohibited and could be
used for military purposes”.173 % Furthermore, Mileti¢’s contention that the “incidents had a distinct

. 3
influence on the passage of the convoys”171

1733
.

is based on expert evidence that is either
speculative1732 or very genera In this regard, the Appeals Chamber observes that the restrictions
which the Trial Chamber took into account included the blocking of numerous convoys with no
indication that these convoys contained military articles.'”** Regarding the alleged influence upon
the policy of the Serb authorities, the Trial Chamber took into account that on several occasions
Karadzic expressed concern to UNPROFOR that the ABiH was being supplied with fuel and other
material through the aid convoys, and that Gvero stated on 20 April 1995 that UNPROFOR had

sufficient fuel reserves and was supplying fuel to the ABiH in Srebrenica.'’?® The Appeals Chamber

concludes that Mileti¢ mischaracterises the evidence considered by the Trial Chamber.

612. The Appeals Chamber observes that the Trial Chamber clearly took into consideration that

1736

the ABiH appropriated some humanitarian aid coming into the enclaves. '~ Specifically, the Trial

1727
1728
1729

Trial Judgement, paras 766-767.

Trial Judgement, fn. 2795, referring to Trial Judgement, Chapter I1I, Section C.5.

Trial Judgement, para. 240, referring, in particular, to Ex. 5D01259, “Rogatica Brigade Regular Combat
Re&:)ort to the Drina Corps, signed by Rajko Kusi¢, 8 June 19957, para. 3.

17 See Mileti¢’s Appeal Brief, para. 141 & fns 237-238, and evidence referenced therein. Cf. Trial Judgement,
fn. 730, and evidence referenced therein.

1731 Mileti¢’s Appeal Brief, para. 141.

1732 Mileti¢’s Appeal Brief, para. 141, referring to Richard Butler, T. 20532 (28 Jan 2008) (“[H]ad the UN
completely demilitarised the Srebrenica enclave, and by extension the [Z]epa enclave, I suspect that the VRS would
have factored that into their calculations as to the issue of humanitarian aid. If they were comfortable with the fact that
none of the aid that would have been going in could have had a potential military use, you know, it may very well have
impacted their decision to allow that aid in.”).

173 Mileti¢’s Appeal Brief, para. 141, referring to Slobodan Kosovac, T. 30194 (15 Jan 2009) (“No army in the
world, including the Army of Republika Srpska, allows humanitarian aid to be transported together with weapons,
military equipment, ammunition, and other things that can be used for military purposes.”)

1734 See Trial Judgement, paras 231 (“at least four convoys carrying food, construction materials, humanitarian aid,
and medical equipment were refused passage to Srebrenica”), 234 (“The Main Staff did not approve one truck of school
supplies”), 236 (“the refusal of the VRS to allow into the enclave more than one convoy per week on average meant
that less than 25% of the population’s needs were met”), 241 (“One truck of school supplies [was] not approved.”). See
also Trial Judgement, paras 228-230, 232-233, 235, 237-240.

1733 Trial Judgement, para. 227.

1736 See Trial Judgement, para. 227 & fn. 668. See also Trial Judgement, para. 98.
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Chamber found that in March 1995 food items, oil, and fuel were allotted from a consignment of
humanitarian aid to the ABiH through UNHCR, and that this was the only source of supply for the
ABiH in Srebrenica.!”?” The Trial Chamber further found that in May 1995, the ABiH obtained
large quantities of food from humanitarian aid which arrived in the Srebrenica area through
UNHCR and that this practice was known to the VRS Main Staff.'”?*

613. To support his contention that the international humanitarian organisations knew that
humanitarian aid was used to supply the ABiH, Mileti¢ relies on testimony from Prosecution
Witness Joseph Kingori, a United Nations Military Observer (“UNMO”),1739 that, with the
UNHCR’s knowledge, the ABiH received a small percentage of the incoming humanitarian aid.'"*
It is apparent that the Trial Chamber took this testimony into account.'”*' The Appeals Chamber
considers that Mileti¢ has failed to demonstrate that the UNHCR, much less any other international

humanitarian organisation, knew that humanitarian aid was used for the needs of the ABiH.

614. With regard to his allegation that the international humanitarian organisations were in fact
intentionally involved in supplying the ABiH with humanitarian aid, Mileti¢ relies on testimonies
from expert Witnesses Butler and Kosovac as well as Exhibit 5D01351."7** This exhibit is a work
plan of the ABiH Supreme Command Staff for October 1993 which calls for “[c]oordination and
cooperation with international humanitarian organisations to provide medicines, [medical supplies]
and medical equipment, as well as foods for the needs of the [ABiH]".""* As such, it refers to the
intentions of the ABiH in 1993, not the actions of international humanitarian organisations in 1995.
Butler’s testimony, which concerns the military implications of the ABiH siphoning humanitarian
aid, is similarly beside the point.1744 Finally, Kosovac could only surmise that “the cooperation of
various humanitarian organisations with the Army of Bosnia-Herzegovina looked very much like
5 1745

actual logistical assistance being provided to the army”. "™ For the foregoing reasons, the Appeals

Chamber dismisses Miletic¢’s allegation.

615. The Appeals Chamber observes that according to customary international law applicable

both in international and non-international armed conflicts “[t]he parties to the conflict must allow

1737

s Trial Judgement, para. 197.
;

Trial Judgement, para. 205, referring to Ex. 5D00955, “BiH Ministry of Defence document to the Tuzla

Defence Secretariat, signed by Suljo Hasanovic¢, 5 June 1995”.

1739 Trial Judgement, paras 328, 1448.

1740 Mileti¢’s Appeal Brief, para. 140 & fn. 233.

1741 Trial Judgement, fn. 570, referring to Joseph Kingori, T. 19481 (11 Jan 2008).

1742 Mileti¢’s Appeal Brief, para. 140 & fns 234-236.

1743 Ex. 5D01351, “Work Plan of the Staff of the Supreme Command of the Army of the RBH for October 1993,
p. 13-14.

%)744 Richard Butler, T. 20094 (21 Jan 2008) (“Obviously, the siphoning of humanitarian aid, or any such aid going

into the enclave that was being appropriated by the military, the ABiH 28th Division, would substantially increase or at

least maintain, you know, the ability of that unit to conduct military operations. So from a military standpoint, the VRS,

you know, would see that as detrimental to their purposes.”).

210
Case No.: IT-05-88-A 30 January 2015



and facilitate rapid and unimpeded passage of humanitarian relief for civilians in need, which is
impartial in character and conducted without any adverse distinction, subject to their right of
control”.'"* Accordingly, the Appeals Chamber is satisfied that the applicable international
humanitarian law did not oblige the VRS to allow passage of consignments of humanitarian aid for
the benefit of the ABiH, or of military equipment under the guise of humanitarian aid. Such

. . .. . 1747
consignments were deprived of their impartial character.

616. In light of this, the Appeals Chamber turns to examine whether the Trial Chamber erred in
not analysing the legality of each restriction imposed on humanitarian aid to the enclaves. The
Appeals Chamber recalls that the Trial Chamber relied on Directive 7’s call for “the planned and
unobtrusively restrictive issuing of permits” so as to “reduce and limit the logistics support of
UNPROFOR to the enclaves and the supply of material resources to the Muslim population, making
them dependent on our good will while at the same time avoiding condemnation by the
international community and international public opinion”.'”* The Trial Chamber further found
that the lapse of time between the issuing of Directive 7 and the increase of convoy restrictions
corroborated the imposition of the convoy restrictions in accordance with Directive 7.17%
Furthermore, the Appeals Chamber recalls that the restrictions which the Trial Chamber took into
account included the blocking of numerous convoys without any indication that they contained

1750

military articles, and that even school supplies were blocked.'”' Accordingly, the Appeals

Chamber dismisses Mileti¢’s arguments. The Appeals Chamber finds that Mileti¢ has failed to

show any error in the Trial Chamber’s reasoning or in the impugned findings.
617. Consequently, the Appeals Chamber dismisses Mileti¢’s sub-ground of appeal 5.1.

b. Judicial notice (Sub-ground 5.2)

618. Mileti¢ submits that the Trial Chamber erred in law by taking judicial notice of facts
essential to the case against him, thereby violating his rights under Articles 20(1) and 21(2) of the
Statute by placing the burden of production of evidence concerning those facts on the Defence.'”?

Mileti¢ argues that the Trial Chamber took judicial notice that there was a decrease in humanitarian

1745 Slobodan Kosovac, T. 30202 (16 Jan 2009) (emphasis added).

1746 Henckaerts and Doswald-Beck, Customary International Humanitarian Law, Vol. I, Rule 55, pp. 193-200. See
also Article 23 of Geneva Convention I'V; Article 70 of Additional Protocol I; Article 18 of Additional Protocol II.

1747 See supra, paras 610-612.

1748 Trial Judgement, para. 766.

1749 Trial Judgement, para. 767 & fn. 2796.

1750 See supra, note 1734 and accompanying text.

1751 See supra, note 1734.

1752 Mileti¢’s Appeal Brief, paras 145-148, 150; Mileti¢’s Reply Brief, paras 54-55; Appeal Hearing, AT. 420-421
(5 Dec 2013).
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supplies to Srebrenica, while neglecting to consider evidence to the contralry.1753 Mileti¢ further
argues that the noticed facts came out of the Krstic and Blagojevi¢ and Jokic cases, where
humanitarian aid and the passage of the convoys were not part of the charges, and therefore were
not adequately debated.'”” Mileti¢ submits that the task of the Defence became practically
impossible because the relevant documents belonged to organisations which hesitated to disclose
them.'”> Finally, Mileti¢ argues that by taking judicial notice of the fact that “[b]locking aid
convoys was a part of the plan”, the Trial Chamber assumed — contrary to Article 21(3) of the
Statute — that a plan existed, and that by categorising Mileti¢’s acts under this plan, the Trial
Chamber neglected to properly consider other reasons which led the Serb authorities to adopt

C 1756
measures related to the humanitarian access.

619. The Prosecution responds that the Trial Chamber properly took judicial notice of
adjudicated facts related to the humanitarian aid and convoys.'”’ The Prosecution argues that the
taking of judicial notice did not shift the ultimate burden of persuasion, that the adjudicated facts
did not directly concern Mileti¢’s conduct, and that there is no legal requirement that adjudicated
facts be beyond reasonable dispute.'””® The Prosecution also argues that Mileti¢ has not
substantiated his contention that it was difficult to obtain evidence from international
organisations.'”” The Prosecution finally argues that the Trial Chamber’s findings were not based

solely on the adjudicated facts.!’®

620. Regarding Mileti¢’s argument that the Trial Chamber placed the “burden of production of
evidence” on him by judicially noticing facts essential to the case against him, the Appeals
Chamber recalls that, under Rule 94(B) of the Rules,1761 “judicial notice does not shift the ultimate
burden of persuasion, which remains with the Prosecution” and that facts “established under Rule
94(B) are merely presumptions that may be rebutted by the defence with evidence at trial”.'76?
However, “judicial notice should not be taken of adjudicated facts relating to the acts, conduct, and

mental state of the accused”.'’® By contrast, “other facts bearing less directly on the accused’s

1753 Mileti¢’s Appeal Brief, para. 145.

1734 Mileti¢’s Appeal Brief, para. 149; Appeal Hearing, AT. 420 (5 Dec 2013).

1753 Mileti¢’s Appeal Brief, para. 151.

1736 Mileti¢’s Appeal Brief, paras 145, 152; Appeal Hearing, AT. 420 (5 Dec 2013).

1757 Prosecution’s Response Brief (Miletic), paras 89, 94; Appeal Hearing, AT. 457 (5 Dec 2013).

1758 Prosecution’s Response Brief (Mileti€), paras 90-92; Appeal Hearing, AT. 457 (5 Dec 2013).

1739 Prosecution’s Response Brief (Miletic), para. 93.

1760 Prosecution’s Response Brief (Mileti¢), paras 89, 94; Appeal Hearing, AT. 457-458 (5 Dec 2013).

176l Rule 94(B) of the Rules provides that “at the request of a party or proprio motu, a Trial Chamber, after hearing
the parties, may decide to take judicial notice of adjudicated facts or of the authenticity of documentary evidence from

roceedings of the Tribunal relating to matters at issue in the current proceedings.”

762 Prosecutor v. Dragomir Milosevic, Case No. IT-98-29/1-AR73.1, Decision on Interlocutory Appeals Against
Trial Chamber’s Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts and Prosecution’s
Catalogue of Agreed Facts, 26 June 2007, para. 16, citing Karemera et al. Decision on Judicial Notice, para. 42. See
also Lukic and Lukic¢ Appeal Judgement, para. 261.

1763 Karemera et al. Decision on Judicial Notice, para. 50.
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criminal responsibility are left to the Trial Chamber’s discretion”.'"* While the adjudicated facts to

1765 1766

which Mileti¢ points' ™ concern part of the charges against him, "™ they do not concern his acts,
conduct, or mental state.'’®” These adjudicated facts therefore fall within the Trial Chamber’s
discretion. Mileti¢’s arguments misconstrue the applicable law and fail to demonstrate that the Trial

Chamber abused its discretion in taking judicial notice. This argument is dismissed.

621. In support of his argument that the Trial Chamber took judicial notice that there was a
decrease in humanitarian supplies to Srebrenica without considering contrary evidence, Mileti¢
relies on a UNHCR report.1768 However, the Appeals Chamber notes that the Trial Chamber duly
considered this evidence.'”® Further, Mileti€ relies on testimony from Witness Egbers which does
not support his claim that “food supplies in the warehouses of Srebrenica were not
insubstantial”."””® Finally, Mileti¢ also refers to his sub-ground of appeal 5.5, which the Appeals
Chamber dismisses below.'””' Accordingly, Mileti¢ has failed to demonstrate that the Trial

Chamber neglected to consider any relevant evidence and his argument is dismissed.

622. Regarding Mileti¢’s argument that the adjudicated facts derived from cases where
humanitarian aid and the passage of the convoys were not adequately debated, the Appeals
Chamber recalls that there is no requirement that adjudicated facts be beyond reasonable
dispute.1772 The Appeals Chamber considers that a trial chamber may exercise its discretionary

power to determine whether to take judicial notice of an adjudicated fact,'’”

even if the fact may
have been less central to the charges in the previous proceedings of the Tribunal than in the current

plroceedings,1774 so long as the adjudicated fact has been “established by the Trial Chamber [in the

1764

Karemera et al. Decision on Judicial Notice, para. 51.
1765

Mileti¢’s Appeal Brief, fns 245, 264, referring to Popovic et al. Decision of 26 September 2006, Annex, Facts
48, 52-53, 55, 63-64.

1766 Indictment, paras 51, 75(a)(ii).

1767 “The Bosnian Serbs deliberately tried to limit access to the enclave by international aid convoys. DutchBat
personnel were prevented from returning to the enclave by Bosnian Serb forces, and equipment and ammunition were
also prevented from getting in.” (Fact 48). “By early 1995, fewer and fewer supply convoys were making it through to
the Srebrenica enclave.” (Fact 52). “The already meagre resources of the civilian population dwindled further, and even
the UN forces started running dangerously low on food, medicine, fuel, and ammunition.” (Fact 53). “Eventually, the
peacekeepers had so little fuel that they were forced to start patrolling the enclave on foot.” (Fact 55). “Blocking aid
convoys was a part of the plan.” (Fact 63). “By mid-1995, the humanitarian situation of the Bosnian Muslim civilians
and military personnel in the enclave was catastrophic.” (Fact 64). See Popovic et al. Decision of 26 September 2006,
Annex.

1768 Mileti¢’s Appeal Brief, fn. 249, referring to “P04145, p. 14”. The Appeals Chamber observe