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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

CASE NO. IT-04-74-T

PROSECUTOR v. JADRANKO PRLIC ET AL

REDACTED PUBLIC VERSION
JADRANKO PRLI €C’S FINAL BRIEF
[. INTRODUCTION

1. Dr. Jadranko Ptiis not guilty of any of the 26 counts or otheeghd acts which
the OTP claims in its 80-page, 238-paragraph Seéonended Indictment of 11
June 2008 (the “Indictment”). The evidence addub@ihg the nearly 5-year trial
does not support the OTP’s allegations againsPbic. A review of the evidence
in this case demonstrates that the Indictment hadbsitions taken by the OTP
against Dr. Prti are ill-conceived and baseless in law and facte Thial
Chamber must acquit Dr. Rali

2. There was no joint criminal enterprise (“JCE”) dkeged. Dr. Prié did not
participate in any activities, directly or indirggtto subjugate, permanently
remove, or ethnically cleanse Muslims or other @woats from areas in Bosnia
and Herzegovina (“BiH" in furtherance of the “Greater Croatia” plan adldg
Crimes were committed during the Muslim-Croat ciehfin BiH during the
period of the Indictment. Those crimes, howevenengtuational and Dr. Péli
had no connection with or responsibility for them.

3. As President of the Croatian Defence Council (“HYOdf the Croatian
Community of Herceg-Bosna (“HZ HB”) and Presidehtlee Government of the
Croatian Republic of Herceg-Bosna (“HR HB”), DrliPwas engaged in lawful
and necessary activities: using his experience knowledge to bring a
semblance of normalcy to the areas covered by #héiB and HR HB during a
period when the State institutions of the newlyabkbshed BiH had effectively

! Note that in this Final Brief, the abbreviation iFB refers to the Socialist Republic of Bosnia-
Herzegovina and the Republic of Bosnia-Herzegovifilae entity being referred to can be understooohfr
the context of the discussion. Where the contextiriclear, the abbreviations “SRBiH” and “RBiH"
respectively are used.
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ceased to function. The HZ/HR HB was not a crimeraerprise; it was born out
of necessity due to the failure of the BiH State,imstitutions, and its leadership
to provide the necessary protection and socio-aoaneervices to parts of BiH
where the majority of BiH Croats resided. With anpotent government and
political institutions, a dysfunctional and passieesidency, and a collapsing
State infrastructure (e.g. Central Bank, telecomoaiions, electrical power
plants, and roads), organization was necessaryetmunicipal and regional
levels. This sort of self-management was expectetl raquired under the All
People’s Defence doctrine, ingrained in every segnoé the Socialist Federal
Republic of Yugoslavia (“SFRY”).

4. With BiH being used as a staging ground by the idNAttack Croatia, it was
only natural that the BiH Croats would become akdrand take the protection of
their homes, villages, towns and areas into them bands. The Muslims did the
same, though their activity was initially clandasti With BiH becoming
independent, the need to ensure the constituemisrif all three nations became
pronounced, especially among the Croats who coegasly17.38% of the BiH
population. International negotiations were heldind an acceptable solution for
the internal organization of BiH. All proposals thaere advanced by the
international negotiators were accepted unreseyvegl the BiH Croats. By
contrast, Alia lzetbego¥j the SDA leader who as President of the BiH
Presidency acted as the President of BiH, pursugdwn vision for BiH: a
unitary State of “one person-one vote” and goverimedhe interests of only
Muslims with non-Muslims effectively having no caitigent rights.

5. The evidence does not support that Croatia’s irerokent in the events in and
around BiH during the period of the Indictment vpast of a JCE to re-constitute
the 1939 Croatian Banovina borders. Croatia wadtlemhtto defend its
sovereignty against the JNA/JA attacks. Thougmjerdudman, the President of
the Republic of Croatia, did involve himself in tafairs of the BiH Croats, the
evidence does not show that he was attemptingrtee cg BiH as alleged by the
OTP. The international negotiatospught Tudman’s involvement. Croatia not

only received and protected thousands of Muslimgeés, it provided training
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and weapons to the BiH army (“ABiH"). No other coyndid more to protect
BiH Muslims than Croatia.

6. In light of the complexity of the case and the stuwe of the Indictment, after
dealing with some preliminary issues on the stahdair proof, Dr. Prit’s
background, and the modes of liability, this Fimaief will first lay out the
defence case in a narrative fashion, focusing piriyn@n the most relevant
aspects of the case concerning Dr.PBased on the evidence adduced, this
section will put the facts into context: why it wascessary to set up the HZ HB
and later the HR HB, what their purpose was, hay there structured, what the
functions of the temporary executive authority.(H¥O HZ HB) were, what Dr.
Prli¢’s functions were, and what was happening during thternational
negotiations. An analysis of the relevant paragsagfithe Indictment will follow
the section on the defence case. An Annex is at»daged with the most relevant
documents placed in chronological order to askestlirial Chamber in more fully
understanding the overall events as they were dogurt will emerge that Dr.

Prli¢ is not guilty of any of the crimes charged.

Il. STANDARD OF PROOF
A. Presumption of innocence and proof of guilt beyd reasonable doubt

7. Article 21(3) of the Statute presumes the innocesfcie Accused until proven
guilty. In a joint trial, it is the duty of the Tai Chamber to consider the case
against each Accused separately and to considér @amt in the Indictment
separately.

8. Pursuant to Rule 87(A), the OTP must prove the edieged against Dr. Péli
beyond reasonable doubt. Tiki&lebii Trial Chamber cited English authority
with approval in defining the burden of “beyondseaable doubt” as follows:

It need not reach certainty but it must carry ahhilggree of probability.
Proof beyond a reasonable doubt does not mean peyohd the shadow of
a doubt. The law would fail to protect the comntyiifi it admitted fanciful
possibilities to deflect the course of justice.the evidence is so strong
against a man as to leave only a remote possilmlitys favour, which can
be dismissed with the sentence, ‘Of course it ssiide, but not in the least

2 Kupreski Trial Judgement, para. 339(b).
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probable,” the case is proved beyond reasonablbtdbut nothing short of
that will suffice®

If, at the conclusion of the proceedings, theraany doubt that the OTP has
established the case against Dr.&dind there is another reasonable conclusion
which is also reasonably open from that evidence, Mli¢ is entitled to the
benefit of the doubt and he must be acquittdthe OTP must prove each and
every element of each offense charged, as defindd respect to the relevant
mode of liability, beyond reasonable dotibAny ambiguity or doubt must be
resolved in favor of Dr. Pdipursuant to the principle @f dubio pro red

9. In this case, fifteen years after the events atleigethe Indictment, after five
years of trial, after more than 500 written motioaier more than 680 written
decisions, after requests for the admission of @8udicated facts, after the
admission of more than 5,000 exhibits from the tahie, after hearing 208va
vocewitnesses, and after admitting 9,862 exhibits ena@ence, what began as
an assumption for the OTP now hangs as an inference

10.The OTP has provided no direct evidence that Or¢ Participated in a JCE to:
a. politically and militarily subjugate, permanentlgmove and ethnically cleanse
Bosnian Muslims and other non-Croats who livedraaa on the territory of BiH
which were claimed to be part of the HZ HB andr&® HB; b. to join these
areas as part of a “Greater Croatia,” whether enghort-term or over time and
whether as part of the Republic of Croatia or wsel association with it, in order
to establish a Croatian territory with the bordefsthe Croatian Banovina, a
territorial entity that existed from 1939 to 194ndc. to engineer the political
and ethnic map of these areas so that they woulcrhoat-dominated, both

politically and demographically, by force, fear thwreat of force, persecution,

3 Celebiti Trial Judgement, para. 6@fing Miller v. Minister of Pension§l947] 1 All ER 372, 373-4.

* Celebii Trial Judgement, paras. 458, 601-6@Zanin Trial Judgement, para. 233ali¢ Appeal
Judgement, para. 218imaj Trial Judgement, para. 10.

® Staki* Appeal Judgment, para. 219.

® Blagojevi: & Joki¢ Trial Judgement, para.1Balilovi¢ Trial Judgement, para. 12.

" Seel_etter dated 1 November 2010 from the PresidethefInternational Tribunal for the Prosecution of
Persons Responsible for Serious Violations of mgonal Humanitarian Law Committed in the Temyto
of the Former Yugoslavia since 1991, addressetigdPtresident of the Security Council, S/2010/588, 1
November 2010, Annex 1, para. 22, available at
http://www.icty.org/x/file/About/Reports%20and%2ditigations/ CompletionStrategy/completion_
strategy_19n0ov2010_en.pdf (last visited 6 Janu@iyl
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imprisonment and detention, forcible transfer aegaitation, appropriation and
destruction of property and other means, which tited or involved the
commission of crimes that are punishable underckei 2, 3, and 5 of the
Tribunal Statute. Nor has the OTP provided direadence to prove that Dr. Rili
failed to take adequate steps to prevent or puamshcrimes committed by his
subordinates, or that he aided or abetted any srioreotherwise participated in
any crimes, or even knew that crimes had occurredeoe about to occur.

11.Instead, the OTP’s case rests upon whether thé Thamber willinfer guilt
from circumstantial evidence. Facing a case baspdn uassumption and
inference, the Defence had to bring a great dealvifence, in both witness and
documentary form, to demonstrate to the Trial Chemthat Dr. Pré was not
involved in the crimes alleged and did not paratgpin the alleged JCE. The
weight of attempting to demonstrate a negative ushsthat the danger of a
reversal of the burden of proof is a real one. Bhelen of proofmustremain, at
all times, on the OT#.

12.To prove guilt based upon inference, the OTP mtstgthe primary facts upon
which it relies beyond reasonable dowudnd also provethat all reasonable
inferences consistent with innocence have beemdad? This also applies when
inferring the state of mind of an Accus€dVhere the evidence before the Trial
Chamber is reasonably open to more than one irdereDr. Prl¢ must be
acquitted*

B. No adverse inference can be drawn from the silee of the Accused

13.Dr. Prli¢ did not testify in these proceedings. In tfieebii case, the Appeals
Chamber held that pursuant to Article 21(4)(g)hef Statute and Rule 85(C) there
is an absolute prohibitioagainstconsideration of the silence of the Accused in

the determination of guilt or innocentée.

8 Brdanin Trial Judgement, para. 22.

® Brdanin Trial Judgement, para. 35Btarti¢ Trial Judgement, para. 24.

19 Kvocka Appeal Judgement, para. 237.

1 Celebii Trial Judgement, paras. 458, 601-6@aanin Trial Judgement, para. 233ali¢ Appeal
Judgement, para. 218imaj Trial Judgement, para. 10.

12 Celebiii Appeal Judgement, para. 781.
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14.Dr. Prli¢ opted to make a statement pursuant to Rulas84his statement is

evidence. The Trial Chamber will decide its probatialue®

. DR.JADRANKO PRLI €’'S BACKGROUND
15.Dr. Jadranko Prdiwas born on 10 June 1959 in Bakovo, Republic olGa. He

is a citizen of BiH. It is not an exaggeration tsdribe him as a polymatfiHe
has led a life and career of atypical diversity &ad applied his expertise to an
unusually broad range of functions in both pubilie &nd the private sector. Dr.
Prli¢ has worked in municipal government as Presidenth@fExecutive Council
and in Republican governments as Minister and Vigesident in different socio-
political eras. He has been Chief Executive of aehis country’s largest
corporations. He has been widely published, bathaajournalist and an
academic?

16.Dr. Prli¢’s involvement in politics began at secondary s¢hodround 1975, he
joined the League of Communists with all the otsieidents in his school year.
Recognized as the brightest pupil in BfHhe was appointed to public
organizations at the levels of Mostar, BiH and $téRY. Dr. Prl¢ also worked as
a journalist during his student days. When heshiad university, he worked as
an editor at the radio station in Mostar. In 1986,was appointed Secretary of
the Socialist Union of Working People in Mostar, igth gave him the
opportunity to gain knowledge of the full range smfcial activities (e.g. youth,
employment, import/export, monitoring issues, deérelated issues,

agriculture, and environmental issu&s).

13 Rule 84bis (B).

14 Oxford Dictionaries defines a “polymath” as “a g@m of wide knowledge or learning.” The definitisn
available athttp://oxforddictionaries.com/view/entry/m_en_gd6690#m_en_ gb0646090 (last visited 6
January 2011).

5P09078, p. 6. Dr. Pdiis the author of several bookBolicy of Fluctuating Exchange Rat€990), The
Imperfect Peacé1998), Fuga della Storia(2000), Return to Europg2001), Unfinished gam&2002),A
Short Course of Economig2003),A Global and Local(2004), European Union and Eastern Adriatic
(2005), andnternational Economy2008). Dr. Prit has also lectured on economics and the interredtion
economy at the Faculty of Economics and the Faafitzaw of the University in Mostar. He taught
postgraduate students at the University in Mo$amnja Luka and Sarajevo. He has also lectured at a
number of overseas universities, such as La SapienRome, in Lecce, at Columbia and John Hopkins
Universities, and at the London School of Economi§9078, p. 12.

8 Dr. Prlic was awarded this accolade in 1975. He was ajguical in that he completed two years of
Gymnasium in one year. P09078, p. 7.

' Tr. 27459 (5 May 2008); P09078, p. 7.
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17.In 1987, Dr. Prk received his doctorate from the Faculty of Ecorasmin
Sarajevo, having written his PhD thesis on theqgyobf fluctuating exchange
rates. He passed through all level of professosstigfore becoming a full
professor®

18.In 1988, Dr. Pri was appointed President of the Executive Countithe
Municipal Assembly of Mostar (similar to the furani of a mayor) after a secret
ballot. Later in 1989, the Parliament of BiH apgeth him Vice-President of the
Executive Council, from a pool of 160 candidatdsp after a secret ballot, with
overall responsibility for the Republic’'s econontye was the youngest person
ever to achieve this level of responsibility, déwgt his energy to the
development of BiH's economy based on the Europeadel®

19.During and immediately after the 1990 elections, Bri¢ held the position of
Acting President of the BiH Government. Before ¢hections, he left the League
of Communists and chose not to participate, dedmiag requested by some
political parties to lead their lists. His view wésat persons in government
should not exert any influence derived from thasigion (e.g. over the media)
on the democratic process. He returned to Mosta®#1, having been appointed
Chief Executive Officer of APRE

20.Dr. Prli¢ continued in public service by contributing to BsHeconomic
development. In 1990, he participated in severaktmgs of the Federal
Executive Council. His intention was to bring Biltbger to Western European
levels of development. This period in Dr. PHicareer can be viewed as part of a
continuum demonstrating his commitment toward fenithg the economic
development of all BiH and enhancing the RepubliEstiny as an independent
State*

21.In early 1991, Dr. Préi accepted a proposal to act as governor of the lRiefsu
National Bank to introduce the country’s first @mcy. As a distinguished
professor of economics, Dr. Rrlvad been given the backing of the Government,

18p09078, p. 6.

19Ty, 27464 (5 May 2008); P09078, p. 8.

20 Tr. 27468 (5 May 2008); Tr. 38760-38764 (2 Apiii®). See alsd®09078, p. 11; 1D03136. The APRO

Corporation was the one of the largest companidgith) with fourteen subsidiary companies and sdvera
thousand employees. Companies in the APRO groupufaetured consumer goods, including wines,
juices and flowers.

41 P09078, pp. 18-19.
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including the President of the Government, for thjgpointment. However,
shortly before the Assembly voted, a telegram adivrom the Croatian
Democratic Union (“HDZ”) signed by Mate Boban sayithat the party had
withdrawn its approval to proceéd.

22.In early March 1992, Dr. Pditravelled to the United States (“US”) to study the
American approach to market economics. When heaneduon or around 10
April 1992, Mostar was under siege, subject tontss shelling by the JNA and
Bosnian Serb forces. Dr. Rfks family had fled the city. Dr. Pdj however,
returned to defend his home, his town, his munitipaand his country. On his
return, he continued working for APRO. He reporfed duty with the Mostar
Territorial Defence, but, like all other institutig, it was not functioning. When
he learned about the establishment of the localanilHVO, which by this stage
had begun to mobilize units, Dr. Rriolunteered to serve. As a member of the
Military HVO Mostar, Dr. Prl¢ was appointed to the Special Purposes Council,
which organized the supply of resources in the ety helped mount the
municipal defencé®

23.As a result of his work in the Special Purposes r€ou Dr. Prlic became
acquainted with the HVO's leaders at that timestimmer 1992, Dr. Pdimet
with Boban for the first time, at Boban’s requeAt. their meeting, Boban
explained that the purpose behind the establishofehe HZ HB was to counter
Serb aggression. He said that Croats and espebiaiyims were not prepared
for the war and the only people defending BiH waembers of the HVO. Boban
also sought Dr. Pdis advice on how best to organize the economy. Whew
met again later that summer, Boban offered Dr.¢Ralirole as coordinator of
activities relating to the civilian authorities.oBan was clear regarding the nature
of Dr. Prli¢’s duties: “Do whatever you can do in the civiliarea. You have
nothing to do with the military and the polic&.”

24.Dr. Prli¢ was appointed as Head of the Finance Departmeot po his
appointment as President of the HVO HZ HB. Thisaapimment was entirely

22T, 27488 (5 May 2008); Tr. 28901-28904 (2 Jun@g)pP09078, p. 21.

% Tr. 27489 (5 May 2008); Tr. 32136-40 (15 Septemd@®8); Tr. 32335-38 (17 September 2008);
P09078, pp. 21-22, 25.

24 Tr. 27492 (5 May 2008); P09078, pp. 25-26; Tr.B®81 (8 July 2008).

IT-04-74-T 8 29 March 2011



69927

cosmetic; Dr. Prti never actually performed this function and onlgrieed about
his appointment on the day it was made. His app@nt was intended solely as
a means to justify his impending appointment asiBeat of the HVO HZ HB?®

25.Dr. Prli¢ was appointed President of the HVO HZ HB on 14 #g1dl992. After
the establishment of the HR HB, on 20 November 18983 Prlic was appointed
President of the Government of the HR BBHis functions and responsibilities
in this position are addressed in full herein. Gives expertise and background,
and the pressing need for him to provide guidanite economic development,
Dr. Prli¢ assisted with the achievement of positive resaltdhhe HZ/HR HB. In
1995, annual data show that growth rates in thlesegdor of Croat majority areas
of BiH were quite higf’ Moreover, “the majority of Herceg Bosna legislatio
was accepted in the Federation and later at Biévsll..”

26.0n 18 May 1993, pursuant to the &lgorje Agreement between the Muslims
and Croats (also signed by representatives ofrifeenational community) on the
implementation of the Vance-Owen Peace Plan, Dr¢ Mras appointed Prime

Minister of the Interim Government of Bifi.Upon his appointment, he began to

% P09078, p. 58; Tr. 27492-93 (5 May 2008).

261D02038.

%’ E.g, the industrial production index shows annual grown Croat majority areas of 25%, official
employment grew by 69% and the average net wadeEiM of those officially employed grew by 35%.
Output of construction material grew 13-fold. Tdaerage net wage of those officially employed i94.9
was 250 DEM per month. In addition, each emplagseived a food supplement of 50 DEM per month.
SeelD03111, Analysis of the Economic Measures andelgment in the HZ/HR HB Within the Context
of the Economic Environment in Bosnia and Herzegavirom 1991-94 (“Cvikl Report”), p. 191. By
contrast, in Muslim majority areas, average netasagughly quadrupled from mid-1995 (40 DEM per
month) to May 1996 (158 DEM per month) and eacliciatfy employed person received a 40 DEM
monthly food supplement, which was raised to 80 DiEMune 1996SeeCvikl Report, pp. 190-91See
also Tr. 35296 (13 January 2009) (on the positive d¢oation made by the HZ HB in the sphere of
education); Tr. 35311 (13 January 2009) (on theotggractice” adopted in the sphere of public
procurement).

28 1D03111, pp. 191-92. In this context, Expert \Wits Milan Cvikl notes particular reforms introduded
“the currency board approach in monetary polidyeldalization of prices of all factors of productighe
reduced level of engagement of the government @ eétonomic sphere, and the clear procedures in
conducting the budget and keeping revenues andnditpees in equilibrium, which is a huge task even
now for a majority of budgets throughout the wdrldsee alsalr. 35294 (13 January 2009) where Cvikl
stated: “[lIjn 1995 ... in the Croat majority areauylbbave a bigger economic boom ... [W]hat is obvious
from that picture and also from other informationtiis IMF report is that the economic activity the
territory [of] the Croat majority area as envisadmdthe revenues levels of that territory and #éaneenues
levels in the budgets was much stronger. Prabtita¢ figure is twice the size - that the revenirethe
Croat majority areas were twice the size of thenexes in the Bosniak majority area, which had ldoke

a proof that there were the positive effects far tell-being of all society if, you know, with atese
measures [taken by the HYO HZ HB and the Governroktite HR HB] which | was describing. That is —
that was for me a positive explanation.”

#91D01595.
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carry out his mandate; generally speaking, whenPdi¢ assumes a position, he
tends to leave his mafR The Muslim leadership had no intention of honoiitsg
commitments and no meaningful progress resultea fies efforts to implement
the Meiugorje Agreement’s terms.

27.After the Washington Agreement, in June 1994, DlicRvas appointed Vice-
President of the Government and Minister of Defeofckoth the Federation and
the Republic of BiH. In these roles, he was resibador organizing common
activities of both the ABiH and the HVO, liberatisgnificant tracts of territory,
and creating the possibility for a final peace agrent’ As a member of a State
delegation led by lzetbegdyiDr. Prli¢ participated in peace negotiations at
Dayton, Ohio in 1995, initialling on behalf of thgH the General Framework
Agreement for Peace in BiH.

28.Dr. Prli¢ did not join the HDZ until 1996. In the summer 2000, he left the
party. As a result, he was accused in some quanfelbging a war criminal, a
fraudster, and a traitdf.

29.From February 1996 to February 2001, Dr.®was BiH’s Minister of Foreign
Affairs. He served in this role with distinction,gan demonstrating his
commitment to a democratic, multi-ethnic, Europdastiny for his country. Dr.
Prli¢ was re-elected as Minister of Foreign Affairs avesal occasions by
representatives of the Croat, Serb and Bosniak aomti@s. He participated in
all important international gatherings concernimgeinational politics and the
economy. He delivered speeches before the Genesséndbly of the United
Nations (“UN”), including at the Millennium Summiat annual meetings of the
World Bank, the European Bank for Reconstructiod &evelopment and the
International Monetary Fund, before the North AfienTreaty Organization
(“NATQO"), the Organization for Security and Co-opg#on in Europe, the
Council of Europe, the Central European Initiativithe World Trade
Organization, the Organization of Islamic Countrithe Organization of African
Unity, and the Stability Pact for South Easterndper. Dr. Prk’s conduct in this

%0 Tr. 27543-44 (5 May 2008); Tr. 30476-78 (9 Julyogp See alsolD01586; 1D01587; 1D01596;
1D01597; 1D01599; 1D01598.

31 pP09078, p. 13; Tr. 27475, 27531 (5 May 2008).

32 Tr. 27556-57 (6 May 2008); P09078, p. S$&e alsd D03042.
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period demonstrates the essential characteristibgsolitics; these initiatives,
together with his role taking the lead to re-essdibtliplomatic relations between
Sarajevo and Belgrade, were entirely in keepindp Wit consistent advocacy of
the position that “symmetrical” relations with Serband Croatia are a
prerequisite for the survival of BiH as an indepemdState’

30.From 2001 to 2003, Dr. Péliwas BiH's Deputy Minister for Foreign Trade and
Economic Relations. He was elected a member oBtheParliament twice in
1996 and 1998.

31.Dr. Prli¢ was the founder and first President of the noregawental, multi-
ethnic associatiorForum 2000 — European Movemgemwhich promotes the
principle of European integration in BiH, and in020was founder and President
of the Pro-European People’s Party, a multi-etpaity in BiH>*

32.From the foregoing, it is plain that Dr. Rrlentered politics with significant
academic and professional experience obtained ahasually early stage of life.
Due to this experience and his character, Dr.¢Rslas assigned roles and
approached problems from a cerebral and economicsp@etive that
distinguished him from many of his peers. Dr. &sliexpertise lies in his
technical understanding of the mechanical aspett®conomic policy and
political structures; this knowledge is infusedtl@ approach he has brought to
all of his roles, both inside the government antside of it, throughout his entire
career and to this day.

33.Dr. Prli¢ has always been supportive of the IC¥¥and voluntarily surrendered
in order to be tried before it. He has cooperatéd the OTP in this case and was
willing to be interviewed by the OTP in 2001. Hidlimgness to cooperate with
the OTP should not be ignored.

34.In the course of his 2001 interview, Dr. PBrlinter alia, gave his views,
recollections and account of his acts, conduct, state of mind concerning the

events from 1991 to 1994, within the framework distof questions submitted

% See1D03043, p. 3; 1D03041; 1D03098; 1D03042; PO9®/8,9; Tr. 27487 (5 May 2008) where Dr.
Prli¢ defined “symmetrical” relations as meaning thad Republic of BiH “must be both as near as
possible and as far as possible from Serbia andti@ro

3 P09078, p. 14.

% Tr. 27515 (5 May 2008); P09078, p. 1See alsdr. 42538-42539 (6 July 2009).
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by the OTP. It is of the utmost importance to rksmil that at the time of this
interview in 2001:
a. Dr. Prli¢ was not apprised of all of the evidence matewahis
case. He had not been able to inspect all of tlweirdents from
1991 which have subsequently become availablertg And on
the basis of the documentation he had reviewedhattttime, he
had come to similar conclusions as Expert WitnessfeBsor
Ciril Ribi¢i¢; and
b. Subsisting political circumstances in BiH, followirDr. Prl¢’s
resignation from the HDZ, had led to a degree ttebiess that
influenced his statement. Dr. R resignation from the HDZ
attracted stinging criticism in the press, colorimg view of the
HDZ and its leadership’s objectives during the gertovered by

the Indictment®

IV. INDIVIDUAL CRIMINAL RESPONSIBILITY UNDER ARTICL E 7(1)
A. Joint Criminal Enterprise (“JCE”)

i. Introduction
35.The Defence submits that JCE is not part of custpiméernational law. It must
be disregarded in favor of co-perpetration as aamaidliability applicable to a

group of persons who have allegedly carried ounesi collectively’’ Although

36 Tr. 27470 (5 May 2008).

3" To establish thactus reusof co-perpetration through another person, thiefiohg must be presena.
there must be an agreement or common plan betwegpersons who physically carry out the elements of
the crime, or between those who physically carnytba elements of the crime through another indiald
and;b. each co-perpetrator must make coordinated eskenti&ibutions that result in the realization of
the objective elements of the crime. The agreemned not be explicit; it can be inferred from the
subsequent concerted actions of the co-perpetrafbies common plan must include the commission of a
crime. When the objective elements of a crime awied out by a plurality of persons working in
accordance with a common plan, only those to whasemtial tasks have been assigned and who,
consequently, have the power to frustrate the casiom of the crime by not performing their tasks) be
said to have effective control over the crinkrosecutor v. Katanga & NgudjoldCC-01/04-01/07,
Decision on Confirmation of Charges, 30 Septemb@d82 (“Katanga Decision”), paras. 522-25. To
establish thenens reaof co-perpetration through another person, eacheto-perpetrators is required to:
a. be aware that implementing their common plan mfult in the realization of the objective elemenfts
the crime;b. undertake such activities with the specific intenbring about the objective elements of the
crime, or be aware that the realization of the dbje elements will be a consequence of their ecthe
orDinary course of events; aimdbe aware of the factual circumstances enablingy ttteexercise control
over the crime through another person. Regardirsgldist requirement, the suspects must be awatteeof
character of their organizations, their authoritithim the organization and the factual circumstance
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the basic (JCE ) and systemic (JCE Il) forms oE Jigar some similarity with
co-perpetration, JCE Ill has no basis in, and nuolarity with, any other mode of
liability under customary international law. Priorthe initial articulation of JCE
Il by the Tadic Appeals Chamber, in the period covered by thectnagént, JCE
had never been a form of responsibility in the ‘&tant and unifornt® State

practice, oopinio juris® necessary to constitute customary internationerfa

ii. JCE Il is not customary international law
36.0n 20 May 2010, the Pre-Trial Chamber of the Exttamary Chambers in the

Courts of Cambodia (“ECCC”) conducted the firstteysatic judicial analysis of
the jurisprudence relied upon by thadic Appeals Chamber dsrmingthe basis
of JCE lIl** The ECCC Pre-Trial Chamber is comprised of fivdges: three
Cambodian and two international. One of the inteonal judges is Judge
Catherine Marchi-Uhel (France), currently on le&een her position as Head of
Chambers at the ICT In an unanimous decision, the ECCC Pre-Trial Clamb

held that JCE IIl was not reflective of customangernational law® The ECCC

enabling near automatic compliance with their osdeld., paras. 533-34. For an example of how co-
perpetration has been applied by the IC$&eStaki Trial Judgement, paras. 440, 469-98.

8 Fisheries Jurisdiction Case (United Kingdom v. &el), Merits Judgement, ICJ Reports 1974, p. 3,
para. 240.

%9 See Nicaragua wUnited StatesMerits, Judgment. I.C.J. Reports 1986,18, para. 207North Sea
Continental Shelfludgment, I.C.J. Reports 1969, p. 3, para. 77.

“0 Article 38(1) of the 1946 Statute of the Internagil Court of Justice, which is generally recogdias a
definitive statement of the sources of internatidaw, requires the Court to apply, among othengsi
“international custom, as evidence of a generattira accepted by law.”

*1 The Tadi¢ Appeals Chamber held that participation in a commian is implicitly recognized as a form
of “committing” under Article 7(1) of the ICTY State. Tadi¢ Appeal Judgement, paras. 188-193. It found
that the object and purpose of the ICTY Statutevadld the extension of the Tribunal’s jurisdictianal
persons who have in any way patrticipated in crimigksin the Tribunal’s jurisdiction.ld., paras. 189-90.

It held that the notion of common plan liabilityshbeen firmly established in customary internatidena,
relying on ten war crimes cases tried after WorldrW. Id., paras. 19220. It considered the relevant
provisions of the ICC Statute and the Internatiddahvention on the Suppression of Terrorist Bombing
and also referred to national legislation and ¢aseld., paras. 221-23.

“2 Judge Marchi-Uhel’s biography @vailable athttp://www.eccc.gov.kh/english/pre-trial_chambspxa

3 Prosecutor v. NUON Chea et.alCase No. 002 /19-09-2007-ECCC/OCIJ (PTC35), §desion the
Appeals Against the Co-Investigative Judges’ OmterJoint Criminal Enterprise, 20 May 2010 (“ECCC
Decision”). The ECCC Pre-Trial Chamber held tlnat tMT Charter and Control Council Law No. 10 do
not provide support for the existence of JCE IICEC Decision, para. 78). Moreover, the ICC Statune
the International Convention on the Suppressiohesforist Bombings cannot support the existencéG#

[ll in customary international law in 1975-79 (tperiod of the ECCC’s temporal jurisdiction) as thes
instruments post-date that time peridd. It bears emphasis that the ICC Statute (199%) the
International Convention on the Suppression of drst Bombings (1997) also post-date the periothef
Indictment in this case. The Pre-Trial Chambentbthat although the facts of the two post Worldr\Wa
cases (i.eEssen LynchingndBorkum Islandl could be relevant to JCE I, it could not intéat JCE Il
had been applied in therd., paras. 79-81. It did not find that national ggrudence could be a proper
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Pre-Trial Chamber also considered whether genematiples of law could be
considered in determining customary internatiomaV, | but ultimately decided
that it did not need to make a determination reigarthis questiof?

37.As to whether the elements of JCE Il as a forneamhmitting are in fact general
principles of law, the answer quite simply is thia¢y are not. Even th€adi’
Appeals Chamber came to the conclusion that altihdbg notion of common
purpose, which according to Judge Cassese isitigequa norcondition for JCE
l1l,** has an underpinning in many legal systems, it dm¢sonstitute a general
principle of law?® Jurists’ responses to the ECCC Decision have pesitive.
This is not surprising — the ECCC Decision is cstesit with a long line of
dissent questioning the customary status of JCE’ IFormer ICTY Judge
Schomburg commented that the ECCC Decision wad gtart in that it found

precedent for this international form of liabilitid., para. 82. The ECCC Pre-Trial Chamber did not
consider whether there are public policy justificas favoring the application of JCE Il at the ECCThe
ECCC Pre-Trial Chamber was correct not to engagehis analysis. “[Plolicy considerations are
inapposite as a basis for a theory of individuahgral responsibility” such as JCErosecutor v. Bfanin,
IT-99-36-A, Judgement, 3 April 2007, para. 421.
See alsoThomas Weigendintent, Mistake of Law and Co-perpetration in thebhnga Decision on
Confirmation of Charges6 J.INT'L CRiM. JUST. 471, 477 (2008)Héctor Olasolp Joint Criminal
Enterprise and its Extended Form: A Theory of CopBtration Giving Rise to Principal Liability, A
Notion of Accessorial Liability, or a Form of Pagrship in Crime? 20 Crim. L. F. 285 (2009);Jens
David Ohlin, Three Conceptual Problems with the Doctrine of i@riminal Enterprise 5 J.INT’L CRIM.
JusT. 69, 72 (2007).

* ECCC Decision, paras. 84-87. The Pre-Trial Chanditnot consider this question because it was not
satisfied that JCE IIl would have been foreseetibtbe Charged Persons in Cambodia in 1975-79.

% SeeAntonio CasseseThe Proper Limits of Individual Responsibility Undtte Doctrine of Joint
Criminal Enterprise J. NT. CRIM. JUST., 5, 109, 126 (2007) (“Cassese”).

“ Tadi¢ Appeal Judgement, para. 224, referring to itseyf the national legal systems of Germany, the
Netherlands, France, Italy, England and Wales, @anthe United States, Australia, and Zambia on the
doctrine of acting in pursuance of a common purpose

“" A deep concern has developed regarding the cusyostatus of JCE from thtaki Trial Judgement
(Prosecutor v. Stakj IT-97-24-T, Judgement, 31 July 200&(ake Trial Judgement”), para. 441) through
to the ICC'’s rejection of JCE ibubanga(Prosecutor v. Lubanga DyildCC-01/04-01/06, Decision on the
Confirmation of Charges, 29 January 200Zu@iangaDecision”)) and th&atangaDecision. The thread
running through these opinions is that for a pegtet to be convicted of an international crimeaas
primary offender, he must be in control of the tacthe extent that he “can ruin the whole planefdoes
not carry out his part” (Wolfgang Schombudyrisprudence on JCE — Revisiting a Never EndirayySt
CAMBODIA TRIBUNAL MONITOR, 3 June 2010available at http://blog.cambodiatribunal.org/2010/06/
jurisprudence-on-jcerevisiting-never.html, (“Schamdy) p. 9, citing Staké Trial Judgement, para. 440).
JCE, on the other hand, “is based primarily onctv@mon state of mind of the perpetratois!; @t fn. 78).
Co-perpetration “is closer to what most legal systeunderstand as ‘committing’ and avoids the
misleading impression that a new crime... has be&odoced through the backdoorid( p. 9 citing
Staki Trial Judgement, para. 4419ee also Prosecutor v. SimiT-95-9-T, Judgement, Separate and
Partly Dissenting Opinion of Judge Per-Johan Lithgaras. 2, 5Prosecutor v. Sirdj 1T-95-9-A,
Judgement, Dissenting Opinion of Judge Schombugg,NBvember 2006, paras. 3, 11-14, 17, 20;
Prosecutor v. Martl, 1T-95-11-A, Judgement, Separate Opinion of JuBghomburg on the Individual
Criminal Responsibility of Milan Maréi, 8 October 2008, paras. 2, 5®osecutor v. SerombdCTR-
2001-66-A, Judgement, 12 March 2008, paras. 17drf2Dissenting Opinion of Judge Liu, paras. 8-9.
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JCE Il not to be supported by customary intermetldaw. He added, however,
that the ECCC Decision lacks sufficient clarityn—particular, “the court omits to
scrutinize the necessity” to re-label co-perpatratis JCE | and JCE .

38.JCE in all its forms has been rejected as a modialofity applicable at the ICC.
This is of utmostrelevance to the ICTY because thadic Appeals Chamber
relied inter alia on Article 25(3)(d}’ of the ICC Statute to establish JCE’s
customary statu¥. The ICC Pre-Trial Chambers lrubanga presided over by
former ICTY President Judge Jorda, andKetangainterpreted Article 25(3)(a)
of the ICC Statuf® as joint commission through co-perpetratibnand Article
25(3)(d) as a form of accessorial rather than jpaidiability.>

iii. It is proper to raise the question of JCE’s aplicability at this stage
39.0n 20 April 2010, the PdiDefence moved against the application of JCE in

favor of co-perpetratio”’ In a concurring individual opinion, Judge Antonett
noted that “closing submissions,” i.e. this FinaleBand/or closing arguments, is
the “proper time” for the PdiDefence to raise the issue of whether JCE should
be disregarded in favor of co-perpetration.

40.The Prlc Defence notes that on 19 February 2007, it subdiithat “co-

perpetration, indirect co-perpetration, and indifgerpetration are not recognized

8 SeeSchomburg, p. 1. David Scheffer & Anthony Difithe Pre-Trial Chamber's Significant Decision on
Joint Criminal Enterprise for Individual Respondityi, CAMBODIA TRIBUNAL MONITOR, 3 June 2010, p. 3,
available at http://www.cambodiatribunal.org/images/CTM/ctm%20siter%20dinh%20jce%20
commentary%203%20june%202010.pdf (last visitedrudey 2011).

9 Article 25(3)(d) of the ICC Statute states: “Ircamlance with this Statute, a person shall be oaityi
responsible and liable for punishment for a crinithiw the jurisdiction of the Court if that person:. (d)

In any other way contributes to the commission tberapted commission of such a crime by a group of
persons acting with a common purpose. Such conimibghall be intentional and shall either: (i) Bade
with the aim of furthering the criminal activity ariminal purpose of the group, where such actiaity
purpose involves the commission of a crime withig jurisdiction of the Court; or (i) Be made ireth
knowledge of the intention of the group to comrhi trime.”

*0 Tadi¢ Appeal Judgement, paras. 222-23.

*L Article 25(3)(a) of the ICC Statute states: “Ircaiance with this Statute, a person shall be oaityi
responsible and liable for punishment for a crinmithiw the jurisdiction of the Court if that persofa)
Commits such a crime, whether as an individuahtjgiwith another or through another person, relgssd
of whether that other person is criminally respblesi..”

*2 |LubangaDecision, para. 334¢atangaDecision, para. 483.

°3 LubangaDecision, para. 33KatangaDecision, para. 490.

% Jadranko Priis Motion Against the Application of Joint Crimin&nterprise and in Favour of the
Application of Co-Perpetration, 20 April 2010 (“¥adko Prlé’s Motion against JCE").

% Decision on Jadranko RilMotion Against the Application of Joint CriminahEerprise and in Favour of
the Application of Co-Perpetration, Concurring Wdual Opinion of the Presiding Judge: Judge Jean-
Claude Antonetti, 17 May 2010 (“JCE Decision”).
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modes of liability in ICTY jurisprudence” and shduiot be applied in this cas®.
The Trial Chamber has considered that it “may akloparty to change its opinion
during the proceedings if done on valid groundsyjated, nevertheless, that such
party explains its change of mind and does notrgttéo maintain silence over
contradictions in its requests’”

41.The ECCC Decision and thkkatanga Decision are substantial developments
arising since 19 February 2007 which, togetloast doubton JCE | and II's
status as customary international law, distreditJCE III's purported status in
customary international law. These developmemgether with theLubanga
Decision, explain why the P¢liDefence has changed its opinion on this iS&ue.
Failure to challenge JCE at this point in the pealbegs would constitute a lack of
due diligencé? violating Dr. Prlt’s fair trial rights®°

iv. The Trial Chamber may depart from the findings of the Tadi¢ Appeals
Chamber on this issue

42.Although Trial Chambers are generally obliged tihofe decisions issued by the
Appeals Chamber, “[i]t is open to a Trial Chamber éxpress a reasoned
disagreement with ... a decision of the Appeals Cleamh [that] may in the
appropriate case lead to a reconsideration by thygedls Chamber of its earlier
decision.®* Stare decisisgs “a principle of policy and not a mechanicalrfoda of
adherence to the latest decisiGh.”

%% Joint Defence Joinder to Petk&si Submission to the Trial Chamber to Order thesBeation to Strike
from the Amended Indictment Certain Parts Allegibg-Perpetration, Indirect Co-Perpetration, Indirect
Perpetration and Aiding and Abetting of JCE, 19rbaby 2007, para. 1.

57 JCE Decision, p. 5.

%8 The change of circumstances brought about by tiiengaandKatangaDecisions was also the subject
of Jadranko Pri’'s Motion Against JCE.

%9 Code of Professional Conduct for Counsel AppeaBeépre the International Tribunal as amended on
29 June 2006 (IT/125, REV.2), Article 11See alsdProsecutor v. Haradinaj et allT-04-84-AR65.2,
Decision on Lahi Brahimaj's Request to Present Addal Evidence under Rule 115, 3 March 2006, para.
10; Prosecutor v. Naletiti and Martinovi, 1T-98-34-A, Decision on Naletilis Consolidated Motion to
Present Additional Evidence, 20 October 2004, p8fg.Prosecutor v. Kupreskiet al, IT-95-16-A,
Decision on the Admission of Additional Evidencel&wing Hearing of 30 March 2001, 11 April 2001,
para. 12. See alsoProsecutor v. Delali et al, 1T-96-21-A, Judgement, 20 February 2001, pard.: 63
“Failure of counsel to object will usually indicatieat counsel formed the view at the time thatrttadters

to which the judge was inattentive were not of ssigimificance to his cag#at the proceedings could not
continue without attention being called theretermphasis added).

®0|CTY Statute, Articles 20-21.

®1 prosecutorv. Blagojevi et al.,IT-02-60AR65 & IT-02-60-AR65.2, Decision on Prowisal Release of
Vidoje Blagojevt and Dragan ObrenayiSeparate Opinion of Judge Hunt, 3 October 20883.[5.

2 Lawrence v. Texa$39 U.S. 558, 577 (2008jting Helvering v. Hallock309 U.S. 106, 119 (1940).
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v. If JCE is found to be applicable, it must be inérpreted restrictively
43.1f the Trial Chamber considers itself bound to dall the previous ICTY

jurisprudence and apply JCE in this case, it mastain mindful of the following
limitations of the doctrine suggested by Judge &€sessone of the theory's
principal architectsa. the contribution of a participant in a common phanst be
“substantial”®*b. JCE Ill is not applicable when the crime other thaat agreed
upon requires a special intent (e.g. persecutianasme against humanit§j;and
c. JCE should not apply when the physical perpetrabdrihe crimes charged
were not part of the criminal plan or agreement, rather committed the crimes
unaware that a plan or agreement had been entetedoy another group of
persons?

B. Other modes of liability under Article 7(1)
44.1n order to establish individual criminal resporilsiyp under Article 7(1), the OTP

must prove beyond reasonable doubt that a crifeereel to in Articles 2 to 5 of
the Statute was committed by the principal offetg)é The OTP must also
prove beyond reasonable doubt that the Accused atdeast aware of the
substantial likelihood that the crime or the ungied offense would be
committed®’

83 SeeCassese, at 128ting Limaj Trial Judgement, paras. 665-70.

% n such cases, participants in a JCE other tharigtimary offender” (i.e. the person who, in adtgitto
committing the agreed upon crimes, also perpetratesme not part of the common criminal plan or
purpose) could only be charged with aiding andtaigethe crimes committed by the “primary offender,
if the requisite conditions for aiding and abettagst. Cassese, at 121-22.

85 Cassese, at 126iting Brdanin Trial Judgement, para. 345. Cassese notes teaBri#fanin Trial
Chamber “would seem to be correct. To extend crniiability to instances where there was no
agreement or common plan between the perpetratdrthase who participated in the common plan would
seem to excessively broaden the notion, whichvisyd premised on thgharing of a criminal intent by all
those who take part in the common enterprise (aigl gremise is thaine qua norcondition for the
possible additional liability arising in the thichtegory of JCE, where the ‘primary offender’ cornsma
further crime, not envisaged in the common plan.)”

% For “planning,”seeBlaski¢ Trial Judgement, paras. 278-#rdi¢ Trial Judgement, para. 386kayesu
Trial Judgement, para. 473. For “instigatingée Blask Trial Judgement, para. 280srsti¢ Trial
Judgement, para. 60Kordi¢ Trial Judgement, para. 38AkayesuTrial Judgement, para. 482. For
“ordering,” seeStake¢ Trial Judgement, para. 445. For “aiding and abgftiseeTadic Appeal Judgement,
para. 229Kordi¢ Trial Judgement, para. 388imi Trial Judgement, para. 161.

5" For planningseeMilo$evic Appeal Judgement, para. 2@88ilutinovi¢ Trial Judgement, para. 8Bjaski
Appeal Judgement, para. 41; for “instigatinggeKordi¢ Appeal Judgement, para. 3djlutinovi¢ Trial
Judgement, para. 8&vaocka Trial Judgement, para. 25Kordi¢ Trial Judgement, para. 38Kahimana
Appeal Judgement, para. 480; for “ordering€e Kordi¢ Appeal Judgement, para. 3Btartic Appeal
Judgement, paras. 221-22d¢jlutinovi¢ Trial Judgement, para. 8BahimanaAppeal Judgement, para.
481; but seeBlaskic Appeal Judgement, paras. 41-42: “an awarenesshafheer likelihood of risk and a
volitional element ... incorporated in the legal stard” must be proven;” for “committing.See also
Kordi¢ Appeal Judgement, para. 112jki¢ Trial Judgement, para. 900imaj Trial Judgement, para. 509;
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i. Planning
45.To establish criminal responsibility for plannirtge OTP must further prove that

at both the preparatory and execution stage thaseawvleast a substantial level of

involvement in the planning on the part of the Aszuf®

ii. Instigating
46.The OTP must prove beyond reasonable doubt thagxasnexisted between

instigation and commissiott;it is sufficient to demonstrate théte instigation
was a factor substantially contributing the conduct of another person committing
the crime’® For liability to arise pursuant to an omissionmitist be possible to
show that the conduct of the Accused was intendexhtise the perpetrator to act
and that the omission actually had that reSult.
iii. Ordering

47.The OTP must provide “proof of some position ofreuity on the part of the

accused that would compel another to commit a ciimfellowing the accused’s

"2 the Accused’s issuance of the order must have &éactor substantially

order;
contributing to the physical commission of a crime underlying offensé®
Omission is not deemed sufficient to uphold a cedrgcause the “very notion of
‘instructing’ requires a positive actioh®The Appeals Chamber has underlined
that when establishing thactus reusand themens reaof “ordering” through

inferences from circumstantial evidence, greatioals required>

iv. Committing
48. Theactus reusof “committing” requires that the Accused partaiipd, physically

or otherwise directly, alone or jointly with otheia the material elements of a

Gali¢ Trial Judgement, para. 17Ryocka Trial Judgement, para. 258ut seeSimi¢ Trial Judgement, para.
137: the Accused must have “intended” the offepsactur as a result of his conduct.

%8 Brganin Trial Judgementpara. 268Gali¢ Trial Judgement, para. 168.

%9 Blaski Trial Judgement, para. 280.

"0 Karera Appeal Judgement, para. 3Kordi¢ Appeal Judgement, para. 2jlutinovi¢ Trial Judgement,
para 84;NahimanaAppeal Judgement, para. 488acumbitsiAppeal Judgement, para. 129ee also
Kvacka Trial Judgement, para. 252, where the Trial Chanfigdd that the instigation must be a “clear
contributing factor to” the commission of the crime

"1 Blaski Trial Judgement, para. 278.

2 Milutinovi¢ Trial Judgement, para. 86ee alsdali¢ Trial Judgement, para. 168.

3 Milutinovi¢ Trial Judgement, para. 88.

" Milosevi: Appeal Judgement, para. 2%ali¢ Appeal Judgement, para. 176.

> MiloSevi: Appeal Judgement, para. 265.
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crime provided for in the Statuf®In cases of commission by omission, #uéus

reusrequires an elevated degree of “concrete infludhte

v. Otherwise Aiding and Abetting
1. Aiding and abetting through a positive act

49.In order to establish criminal responsibility fadiag and abetting, the OTP must
prove thata. the Accused provided practical assistance, engearant or moral
support to the commission of a crime or underlyofignse; and. this practical
assistance, encouragement, or moral support hadbstasitial effect on the
commission of the crime or the underlying offeff5&he Appeals Chamber has
held that the determination of an individual’'s autty or capacity to make a
significant contribution to the commission of ancei is to be made on a case-by-
case basi§’

50. The mens reaequirements of aiding and abetting are that eithethe Accused
intentionally performed an act with the knowledgattit would lend practical
assistance, encouragement or moral support to dh@ncssion of a crime or
underlying offensé&® or b. the Accused was aware of the essential elemerteof
crime or underlying offense with which he is chatgmcluding the mental state
of the physical or intermediate perpetratognd knew that he would thereby

assist the commission of the crifife.

2. Aiding and abetting by omission
51.To be convicted of aiding and abetting by omissiftfhe aider and abettor must

know that his omission assists in the commissioithefcrime of the principal

perpetrator and must be aware of the essentialegitsmof the crime which was

® Luki¢ Trial Judgement, para. 89imaj Trial Judgement, para. 508kayesuAppeal Judgement, para.
161.

" Ori¢ Appeal Judgement, para. 41.

8 Blagojevi: Appeal Judgement, para. 12Blaskic Appeal Judgement, para. 4¥asilijevic Appeal
Judgement, para. 108imi Appeal Judgement, para. 8aleksovkiAppeal Judgement, paras. 162-63;
Kvacka Appeal Judgement, para. 89jki¢ Trial Judgement, para. 90Milutinovi¢ Trial Judgement, para.
89; KaremeraAppeal Judgement, para. 32ahimanaAppeal Judgement, para. 482.

9 Blagojevit Appeal Judgement, para. 195.

8 Blaskic Appeal Judgement, para. 4%asiljevic Appeal Judgement, para. 10Rfilutinovi¢ Trial
Judgement, para. 93.

81 AleksovskiAppeal Judgement, para. 163imié Appeal Judgement, para. 86jilutinovi¢ Trial
Judgement, para. 93.

82 Tadi¢ Appeal Judgement, para. 229.
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ultimately committed by the principaf® The critical issue to be determined in
every case is whether the failure to dischargeyal lduty assisted, encouraged, or
lent moral support to and had a substantial eftgmin the perpetration of a

crime®

3. Aiding and abetting by omission proper
52.To be convicted of aiding and abetting by “omissiwaper,” four elements must

be meta. the Accused must have a legal duty to®att; he must fail to act. his
failure to act must assist, encourage, or lend hsanaport to the commission of a
crime, andd. his failure to act must have a substantial effecthe realization of
the crime®®

4. Aiding and abetting by tacit approval and encouagement
53.Individual responsibility for aiding and abettingy btacit approval and

encouragement is based “not on a duty to act, tomt the encouragement and
support that might be afforded to the principalstioé crime from such an
omission.®” The physical presence of an Accused at the crioemesis an
important indicium of tacit approval and encouragem&ht.While the
encouragement or tacit approval provided to a peafue need not be explicit, it
must constitute a “substantial” contribution to tleime®® The principal

perpetrators of the crime must be aware of the sedis contributiorl?

8 Mrksi¢ Appeal Judgement, para. 49i¢ Appeal Judgement, para. 43.

8 Mrksi¢ Appeal Judgement, para. 146.

8 See Mrkd Appeal Judgement, para. 151: “The Appeals Chammbealls that it has previously
recognised that the breach of a duty to act impbsetthe laws and customs of war gives rise to iildigl
criminal responsibility.”See also Bagilishemarial Judgement, para. 29: “An individual incursnanal
responsibility for an omission by failing to penfioran act in violation of his or her duty to perfosoch an
act.”

8 Mrksi¢ Appeal Judgement, para. éing Ori¢ Appeal Judgement, para. 43.

87 Brganin Appeal Judgement, para. 2Kayishema and Ruzindarepeal Judgement, paras. 201-202.

8 Brganin Appeal Judgement, para. 27%ee also Mrkgi Appeal Judgement, para. 202: “[T]he Trial
Chamber took into account that none of the permsasaw Sljivarianin at Ovara in finding that ‘it
cannot be concluded that his presence was deemedhéy perpetrators as tacit approval or
encouragement.’See alsd’rosecutor v. Kayishema & Ruzindar&TR-95-1-T, Judgement (Reasons), 1
June 2001 (Kayishema & Ruzindandrial Judgement”), para. 200, referring to the dgsion of the
Synagoguease in thé-urundZijaTrial Judgement, para. 207 (emphasis added).

89 Brganin Appeal Judgement, para. 277.

% Brganin Appeal Judgement, para. 277.
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V. RESPONSIBILITY OF CIVILIAN SUPERIORS UNDER ARTIC LE 7(3)
54.In order to hold a civilian superior responsiblelenArticle 7(3), three elements

must be established: the existence of a superior-subordinate relatigngh the
superior knew or had reason to know informationohalearly indicated that the
criminal act was about to be or had been commitiad;c. the superior failed to
take the necessary and reasonable measures taoiptiegecriminal act or punish
the perpetrator theredf.The subordinates of a superior must have committed
act that constituted a crime punishable under tagi®??

A. Existence of a superior-subordinate relationship
55.The superior-subordinate relationship must havestedi at the time of the

commission of the crime$. Substantial influence over subordinates that falls
short of effective control (i.e. “material abilityp prevent or punish criminal
conduct”f* is insufficient to hold a superior criminally respsible®® Especially
when a superior is alleged to be a member of adcle body with authority
shared among various members, “it is appropriatasgess on a case-by-case
basis the power of authority actually devolvéd taking into account the
cumulative effect of the various functions of thiperior®’ In situations of armed
conflict, de factoauthority could be more significant thale jure authority for
civilian superiors? de jure authority creates a rebuttable presumption that
effective control exist®’ Generally, civilian superiors have been convidigdhe

ad hoc tribunals via command responsibility only whenheit a. they were

1 Ori¢ Appeal Judgement, para. 18alilovi¢ Appeal Judgement, para. SQordi¢ Appeal Judgement,
para. 839Blaski Appeal Judgement, para. 4@4eksovskiAppeal Judgement, para. 72.

2 GacumbitsiAppeal Judgment, para. 143.

9 Prosecutor v. Kunarac et. allT-96-23 & IT-06-23/1, 22 February 2001, pare93Blalilovi¢ Appeal
Judgment, para. 6 Prosecutor v. Bagosora et alCTR-98-41-T, Judgment and Sentence, 18 December
2008, para. 2012.See alsoProsecutor v. BemhalCC-01/05-01/08-424, Decision Pursuant to Article
61(7)(a) and (b) of the Rome Statute on the Chanféise Prosecutor Against Jean-Pierre Bemba Gombo,
15 June 2009 BembaDecision on Confirmation of Charges”), para. 41®e suspect must have had
effective controht leastwhen the crimes were about to be committed.”

 Ori¢ Appeal Judgement, para. Xajelijeli Appeal Judgement, para. 88alilovi¢ Appeal Judgement,
para. 59B8laski¢ Appeal Judgement, para. 48%lebii Appeal Judgment, para. 256ee also Prosecutor

v. Ntagerura et al.JCTR-99-46-A, Judgment, 7 July 2006Ntagerura Appeal Judgement”), para. 341.
See alsdCC Statute, Article 28(b)(ii): “The crimes concerh activities that were within the effective
responsibility and control of the superior.”

% Celebiti Appeal Judgemenpara. 266Halilovi¢ Trial Judgement, para. 58lagojevié & Joki¢ Trial
Judgement, para. 791.

% BagilishemaAppeal Judgement, para. 51.

7 Stak Trial Judgement, para. 494.

% Brganin Trial Judgement, para. 281.

9 Celebii Appeal Judgement, para. 197.
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members of the top political echelons and in chafgmilitary and paramilitary
forces; orb. they were individuals who were part of the militdrerarchy but
whose civilian status remained undecided and wherated in a paramilitary
setting rather than in a civilian of®.

B. The superior knew or had reason to know that theriminal act was about to
be or had been committed
56.Article 28(b)(i) of the ICC Statute codifies an egps standard ahens reafor

non-military superiors, pursuant to which crimitiability arises only when the
superior “either knew, or consciously disregardatbrmation which clearly
indicated, that the subordinates were committingabout to commit such
crimes.*®! The “consciously disregarded” standard is highmet more subjective
than the “should have known” negligence standargliegble to military

superiors pursuant to Article 28(a)fff It is akin to “wilful blindness,” whereby

190 yael Ronen, Superior Responsibility of Civiliansr finternational Crimes Committed in Civilian
Settings, 43 ¥ND. J. TRANSNAT'L L. 313, 322, 329 (2010) (“Ronen”). The authorasothat “despite
repeated statements [by the ICTY and ICTR] to tffece that civilian superior responsibility is an
established doctrine in the ad hoc tribunals,” émtire jurisprudence of the ICTY and ICTR prior to
Nahimanaoffers only two cases of conviction solely on Heesis of superior responsibility, both of which
concern military or paramilitary persondahimanais the first case in which a civilian was convicted
solely on the basis of his superior responsibilitya purely civilian settingld., at 330.Nahimanais
distinguishable from this case. Nahimana was argupat the Radio Television Libre des Mille Coli
(RTLM) who exercisedde factoauthority over other staff memberSf. Dr. Prli¢'s lack of de facto
authority over the Departments, Ministries, Sub-&é&pents, municipalities, and military. Nahimana
Appeal Judgement, para. 822. Nahimana was refesrad the “the brain behind the project” and “tlosd
who gave orders.Id., para. 808Cf. Dr. Prli¢’s limited role when compared with Boban, the Rtest of
the HZ HB Presidency. Nahimana played a primarg iolthe creation of the RTLM, had control over the
organization’s finances, and knew of its futurengldd., paras. 803, 805, 828f. Dr. Prli¢’s position as an
“outsider” to the HDZ political establishment. Niadana also intervened with RTLM journalists to stop
attacks against UNAMIRId., paras. 832-33. Although Dr. Rylimet with internationalsNahimana
demonstrates that thisdicium of de factocontrol alone is insufficient to establish a supesubordinate
relationship in a civilian setting.In addition, e Chairman of the Technical and Programme Coramitt
of RTLM, Nahimana had a specific obligation to gget/or punish the broadcast of criminal discouide.
para. 80&Cf. Dr. Prli¢’s lack ofde jureauthority to prevent and punish criminal activiéys the Director of
RTLM, Nahimana had the material ability to prevemtpunish the broadcast of criminal discourse by
RTLM. Id., para. 817, 82Zf. Dr. Prli¢’s lack ofde factoability to prevent and punish crimes which were
being committed.

191 For the “consciously disregarded” test applicableivilian superiorsseelCC Statute, Article 28(b)(i):
“With respect to superior and subordinate relathgms not described in paragraph (a) [i.e. non-aniit
commanders], a superior shall be criminally respmasfor crimes within the jurisdiction of the Caur
committed by subordinates under his or her effeciuthority and control, as a result of his orfadure

to exercise control properly over such subordinatdsere: (i) The superior either knew, or consdipus
disregarded information which clearly indicatedgttthe subordinates were committing or about toradm
such crimes.'See also Bemb@onfirmation of Charges, para. 404.

192 SeeHECTOR OLASOLO, CRIMINAL RESPONSIBILITY OF SENIOR POLITICAL AND MILITARY LEADERS AS
PRINCIPALS TOINTERNATIONAL CRIMES 101 (Hart Publishing, 2009).
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the superior knowingly ignores information befoimi® The ICTRKayishema
and Ruzindanalrial Chamber construed “had reason to know” asuirety
“conscious disregard” when establishing the li&pilof civilian superiors
pursuant to command responsibifty.

57.The ICC Statute is considered to codify customamyernational law on
international crimes and modes of liabilf}}. The Defence submits that the
“consciously disregarded” test reflects today’s toosry international law
regarding themens reathat the OTP must prove to establish the command
responsibility of civilian superiors. As demonsti@tby the Kayishema and
RuzindanaTrial Chamber, the test is not incongruent with thad reason to
know” standard prescribed by Article 7(3) of thatBte. Pursuant to the principle

of lex mitior,'°®

the Trial Chamber must construe “had reason tavkrio equate
with “conscious disregard” when evaluating the iligb of civilian superiors
pursuant to Article 7(3) in this case. If the Ti@hamber is in any doubt as to the
mens reaequired to establish civilian superiors’ liabilpyrsuant to Article 7(3),
then pursuant to the principle of dubio pro reg®’ the higher threshold test
more favorable to the Accused must be applied.

58.If the Trial Chamber considers that it is boundapply the same “had reason to
know” standard to both civilian and military supesd, ICTY and ICTR Appeals

Chambers have held that the standard constituteghar threshold test than the

103 SeeGreg R. VetterCommand Responsibility of Non-Military SuperiorsTine International Criminal
Court (ICC) 25 YALE J.INT'L L. 89, 117 (2000).

104 Kayishema and Ruzindafaial Judgement.,paras. 227-28.

195 The ICC Statute was drafted within the broaderotiations over a 3-year period and with 160
participating countriesSeeJohn WashburnThe Negotiation of the Rome Statute for the Intiéonal
Criminal Court and International Lawmaking in th@*2Century 11 RCE INT'L L. REV. 361 (1999). The
main aim of the Rome Conference was to achievétbadest possible acceptance of the ICC by adopting
into the Statute provisions recognized under cuatgminternational law.See GERHARD WERLE,
PRINCIPLES OFINTERNATIONAL CRIMINAL LAW 402, fn. 108 (TMC Asser Press, 1st ed., 2005)HR¢").
Moreover, “[nJumerous treaties in the area of in&dional criminal law expressly or incidentally dyd
customary law; this is true, for example, of thdirdons of crimes in the ICC Statute” and “The
provisions of Article 25(3)(b), second and thirdeahatives, of the ICC Statute reflect customasy.'la
WERLE, at 45, marginal no. 127 and 125, marginal no. 86BIC Asser Press, 1st ed., 2005).

106 Adherence to the principle &x mitiorrequires that where a law that binds the Tribismalbsequently
changed to a more favorable law by which the Trédue also obliged to abide, for example today’'s
customary international law, the more lenient lal apply. See Prosecutor v. DerotjiIT-02-61-A,
Judgement, 20 July 2005, para. 97.

197 Thein dubio pro reoprinciple is accepted by as a corollary to thespneption of innocence and the
burden of proof beyond reasonable douBtee Prosecutor v. Deldliet al, IT-96-21-T, Judgement, 16
November 1998, para. 60llimaj Appeal Judgement, para. 21.
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“should have known” standard applicable to militayperiors at the ICE?

“Should have known” is a negligence standard pumsda which a military
superior can be held liable if he is negligent @lifig to gather knowledge
regarding his subordinates’ criminal activiti&s.

59. By contrast, “had reason to know” means that a t#afue diligence pursuant to
a duty to be kept informed of subordinates’ adtitis not criminat*® A superior
only meets the “had reason to know” standard ifgheassufficiently alarming
information that put him on notice of the risk tltaimes were about to be or had
been carried out by his subordinat&sThe superior mayot be liable for

neglecting to acquire knowledge of the acts ofhisordinate?

C. Failure to take necessary or reasonable measur&sprevent or punish
60.“Necessary measures are the measures appropriatieefeauperior to discharge
his obligation, showing that he genuinely tried poevent or punish'?
“Reasonable measures are those reasonably falithgnvihe material powers of
the superior.* The degree to which a superior has effective obwir material
ability to act will determine whether he reasonalolgk the necessary measures

required to prevent or punistt

198 Blagki¢ Trial Judgement, paras. 314-32. However, the Bia#ppeals Chamber overruled this
interpretation of “had to reason to knowSeeBlaski¢c Appeal Judgement, para. 62.

109 BembaDecision on Confirmation of Charges, para 43MngiBlaski: Trial Judgement, para. 332.

110 Celebiti Appeal Judgement, paras. 235-BaglishemaAppeal Judgment, para 35: “references to
negligence in the context of superior responsipdite likely to lead to confusion of thought.”

111 strugarAppeal Judgement, para. 304adzihasanovi & Kubura Appeal Judgement, para. 27elebi
Appeal Judgement, para. 2A8laskiéc Appeal Judgement, para. @agilishemaAppeal Judgement, para.
42; KrnojelacAppeal Judgement, para. 151.

112 Blagkic Appeal Judgement, para. 4@BagilishemaAppeal Judgement, paras. 34-3fit seeCelebyi
Appeal Judgement, para. 226: “knowledge may beupned if a [superior] ... had the means to obtain the
relevant information of a crime and deliberateljramed from doing so. ...[A]lthough a commander’s
failure to remain apprised of his subordinatesiaagtor to set up a monitoring system may conditat
neglect of duty which results in liability withimé military disciplinary framework, it will not nessarily
result in criminal liability.”

113 Celebiéi Trial Judgement, para. 60Blaski: Trial Judgement, para. 33BagilishemaTrial Judgement,
para. 47.

114 |d

15 Naletili¢ Trial Judgement, para. 7Bjaski: Trial Judgement, para. 336glebii Trial Judgement, para.
395.
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VI. CONCURRENCE OF THE MODES OF INDIVIDUAL CRIMINAL
RESPONSIBILITY
61.The OTP cumulatively charged Dr. Rriwith responsibility for the crimes in

Counts 1 through 26 under different modes of ligbpursuant to Articles 7(1)
and 7(3) of the Statute. The Trial Chamber hasathigation to choose under
which mode of responsibility it will assess thedmrice*'®

62.First, an Accused cannot be convicted for a crimmeugh more than one mode of
responsibility under Article 7(1) related to themsaconduct?” If a Chamber
decides to convict an Accused for the commissiothefcrime, it may consider
any involvement the Accused had in planning, iraiigy, or ordering the crime
as an aggravating factor in the sentencifig.

63.Second, a Chamber may not concurrently convict acuged under any of the
modes of responsibility in Article 7(1) and simuiémusly under Article 7(3)-°
The Tribunal has accepted that when the requireneft both modes of
responsibility are met with respect to the samentoa conviction should be
entered only on the basis of Article 7(1) and thecdsed’s superior position
should be considered as an aggravating factor ensémtencing® However, a
conviction pursuant to Article 7(3), where the oalailable Article 7(1) modes

of responsibility are realized by an omission,ds precluded?

VII. THE DEFENCE CASE
A. The importance of context
64.To understand the events that occurred in BiH dutte period of the Indictment,

it is essential to view them in their historicahtext. It is also necessary to review
the historical events leading up to the break-uphef SFRY. It is important to

understand the SFRY’s political system, its ecomostructure at the Federal,

18 Milutinovi¢ Trial Judgment, para. 7@&rsti¢ Trial Judgement, para. 60BurundZija Trial Judgement,
para. 189.

117 Kvocka Appeal Judgement, para. 104ordi¢ Appeal Judgement, para. 3Zelebiéi Appeal Judgement,
para. 745.

118 See e.gMilutinovi¢ Trial Judgement, para. 7Brdanin Trial Judgement, para. 26&taki Trial
Judgement, para. 443.

119 Blagkic Appeal Judgement, para. RRordi¢ Appeal Judgement, para. 3Bosecutor v.Jokic, IT-01-
42/1-A, Judgement on Sentencing Appeal, 30 Aug08Kb2 paras. 23-24lilutinovi¢ Trial Judgement,
para. 78.

120 Blagki: Appeal Judgement, paras. 91-%ee alsoKamuhandaAppeal Judgement, Separate and
Partially Dissenting Opinion of Judge Shahabudd&ér§eptember 2005, para. 410.

12 Milutinovi¢ Trial Judgement, para. 7StrugarTrial Judgement, para. 355.
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Republic and municipal levels, and the involvemaeit the international
community (e.g. the European Community (“EC”), tatke European Union
("EU™), the UN, the US) in assisting with and sdang for solutions involving
either preservation of the SFRY or providing fopeaceful break-up. It is also
important to understand events in Croatia, as meainder JNA attack upon
seeking independence, and the events and circuoestaubsisting in BiH prior
to and during this period. Hence, the scene widtfbe set before discussing the
events.

65. Theories abound as to why the SFRY disintegratée. dnderlying reasons are
not terribly relevant to this case, especially ight of this court’s essential
purpose. Establishing the historical truth on ttas any other) issue is neither
possible nor practical in a court of law. What raegttare the events that follow
the break-up and to what extent any of these evartde linked to pre-existing
issues.

B. The 1990 elections
66. Yugoslavia leading up to the first democratic etats in 1990 was already under

strain, particularly economically. Despite econorieralization and efforts to
switch from a command to a market economy, the SER¥onomic prosperity
had begun to wane. When the results of the 199Gti@hs showed that the
citizens of the SFRY at both the Federal and Repudlels identified more with
parties representing national interests, it wasiiable that the SFRY was set for
divorce. It was not a matter ibfout ofwhenandhow.

67.The political system in the SFRY at the time of #lections was based on the
1974 Constitution. At the Federal level, the Cdosbn provided for a
Presidency consisting of eight members represendingRepublics and two
Autonomous Province$? with the President of the Presidency rotating leetw
the six Republics. The President was first amongaksg but in a country where
appearances are important — especially for ethatioimal reasons — a smooth and
predictable rotation of this post was crucial. Fresidency represented the State,

122 1D02976, SFRY 1974 ConstitutioArticle 321: “The S. F. R. Y. Presidency shall enposed of a
member from each Republic and Autonomous Proviaelested by secret ballot by the Assemblies of the
Republics and the Assemblies of the Autonomous iRceg, respectively, at o. joint session of all
Chambers of the Assemblies, and of the Presidettiteof eague of Communists of Yugoslavia by virtfie o
his office.”
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with Laws being adopted by the Assembly, with thev&nment (i.e. the
executive branch, as supposedhe government as commonly referred to in a
generic sense for a State’s polity encompassingcutxe, legislative and
administrative bodies) composed of the Presidentthef Government and
Ministers responsible for the administration of -deyday affairs. At the Republic
level, the political system was similar; each Réjoutad a Presidency, a National
Assembly and a Government. A somewhat similar giracwas in place at the
municipal levels. The significance of the intermallitical organization of the
SFRY, in particular in BiH, becomes evident as 8#RY began to break apart
and the Republics declared their independence.

68. Following the 1990 elections in BiH, as in the pamdlitical and administrative
positions were allocated based on formulae ensuhaglelicate balance of the
political and administrative distribution of powend influence among the
Republic’s three constituent peoples (i.e. MuslifBgrbs and Croats). This
became highly relevant once the BiH Serb politiegldership expressed their
desire to remain part of the SFRY. With BiH’s indapgence hanging in the
balance, the BiH Serbs took steps to block the tfoning of Republican
institutions. What ensued was a series of effoytalbthree constituent peoples to
formulate a political re-organization of BiH thabwd remain territorially intact
within its Republican borders.

69.The SFRY was under political strain even before #iections. A major
contributing factor was the deteriorating economittiation and the perceived
notion of inequity resulting from the distributioh federal revenues: wealthy and
productive Republics were disproportionately cdniting to the federal services
being provided to poorer and less productive Rapsibinternally, efforts were
being made to find solutions to preserve the SFRivnet as shaped after World
War Il and as created by the Allies, then in some ef a loose federation or
confederation. This process led to a series of dgobin meetings among the
Presidents of the Republics, with discussions g@dlyebeing hosted by the
Presidents in their respective Republics on airgadbasis. Invariably, little if

anything was resolved through these discussionsigtih perhaps this process did
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enable some Republics, such as Macedonia, to seddpendence without
incurring the JNA’s wrath.

70.When the sounds of the war drums began reverbgrahound the world
heralding the inevitable hostile disintegration tbe SFRY, the international

community pressed all parties concerned to holdtimg="?® The purpose of the

123 . 1D00894, DAVID OWEN, BALKAN ODYSSEY 1, (Indigo1996) (“OWEN"), EU, Netherlands
proposal about redrawing borders in Yugoslavid,pl9-0114.

- 1D00893, The European Community Conference (198812), 4 November 1991, p. 1D19-0102:

2. The republics recognize that cooperation betweem and the creation of the association is

part of the process of building a new Europe emédain the Paris Charter of November 1990,

and will improve the prospects for cooperation aridser relations with the European

Community. They will cooperate in the fields for sl these agreements provide and other

agreed fields, without thereby precluding closemfe of cooperation in such areas between

republics that so wish.
- 4D00540, The opinions of the Badinter Arbitrati@@ommittee: A Second Breath for the Self-
Determination of Peoples, p. 4D21-0217:
3) — Consequently, the Arbitration Committee istef opinion:
- that the Socialist Federal Republic of Yugoslasiaithe process of dissolution;
- that it is incumbent upon the Republics to settlehsproblems of state succession as may
arise from this process in keeping with the pritespand rules of international law, with
particular regard for human rights and the righitgemples and minorities;...
- 1D00398, Extract from the International Conferen the former Yugoslavia, Volume 1 - Statement of
Principles of 18 March 1992 for New Constitutiodatangements for Bosnia and Herzegovina (Cutileiro
Plan), p. 1D19-0037:
Annexes of 2 April 1992

ANNEX |

The leaders of the three main parliamentary parntiesting in Brussels under the auspices of

the European Community for the sixth round of tadksfuture constitutional arrangements

for Bosnia and Herzegovina:

- Solemnly undertake to do all in their power tingrdown the level of violence in Bosnia
and Herzegovina,
- Urgently appeal to all in Bosnia and Herzegoviregardless of ethnic origins, religious
beliefs and political affiliation, to refrain fromiolence, provocation of violence and from
any other military or political action that migtegpardise the agreements already made by
the three parties and cast doubts on a succesgfidroe of the talks.
They are firmly convinced that a peaceful environmwill facilitate understanding, speed up
negotiations and allow for the drafting of a newnstitution acceptable to all in the shortest
possible time.

- P00205, UNSC Resolution 752, 15 May 1992, ERN509396:
1. Demands that all parties and others concerneBosnia-Herzegovina stop the fighting
immediately, respect immediately and fully the esfie signed on 12 April 1992, and
cooperate with the efforts of the European Comnyutuitbring about urgently a negotiated
political solution respecting the principle thatyanhange of borders by force is not
acceptable;...

- P00232, UNSC Resolution 757, 30 May 1992, ERN902390:
20. Reiterates the call in paragraph 2 of resatufib2 (1992) that all parties continue their
efforts in the framework of the Conference on Yugaia and that the three communities in
Bosnia and Herzegovina resume their discussionsoastitutional arrangements for Bosnia
and Herzegovina;...

- P00387, UNSC Resolution 770, 13 August 1992, BRRI75416:
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Underlining once again the imperative need for ayent negotiated political solution to the
situation in the Republic of Bosnia and Herzegovimanable that country to live in peace
and security within its borders...
- P00406, Resolution adopted by the General Asseathits 46th Session regarding the situation isrBa
and Herzegovina. Ref: AIRES/46/242, 25 August 18N 04622821
1. Demands that all parties to the conflict immeadiastop fighting and find a peaceful solution
in line with the Charter of the United Nations athgk principles of international law, in
particular the principles of respect for soverejgand territorial integrity of States, non-
recognition of the fruits of aggression and normeggition of the acquisition of territory by
force; ...
- 1D00814, Lord Owen speech at Ministerial Leveldtlieg of the Steering Committee of the Internationa
Conference on the Former Yugoslavia, Geneva, 1@mDber 1992, p. 1D19-0070:
So far we have failed to get the Bosnia and HeniegoGovernment, at political level, to
come around the same table with the Bosnian Sextb8asnian Croats. With so much of the
territory in which they would normally be in the jodty under the control of the Bosnian
Serbs they are afraid of negotiating now, as tleeyis from a position of weakness. We will,
| expect, need the support of countries particylan the Islamic world to encourage
President Izetbego¥ito participate constructively in January. But & is to compromise we
will have to be able to demonstrate that we arellgpof rolling back the present Bosnian
Serb front line and obtaining their agreementye linder a rule of law that allows for ethnic
cleansing to be reserved.
- P00932, Resolution of the General Assembly atith Session regarding the situation in Bosnia and
Herzegovina. Ref: A/IRES/47/121, 18 December 198\ B4622826-04622827:
Determined to restore peace in the Republic of Boand Herzegovina as well as to preserve
its unity, sovereignty, political independence &sditorial integrity,
11. Requests the Co-Chairmen of the Internatiomaif€ence on the Former Yugoslavia to
conclude expeditiously the work of the Working Guoan the Republic of Bosnia and
Herzegovina, to report on the reasons for the kafckrogress and to submit proposals to
overcome obstacles in the fulfilment of their maeday 18 January 1993.
- 1D01313, Report of the Secretary-General on tiberhational Conference on the Former Yugoslava, 2
December 1992, pp. 1D36-0091-1D36-0092:
2. The third meeting of the Steering Committeehaf International Conference was held, in
expanded form and at ministerial level, at Genewd® December 1992. There was an in-
depth discussion of the situation in the former dslgvia and particularly in Bosnia and
Herzegovina.
7. It emerged from the meeting that the Ministeished the Co-Chairmen of the Steering
Committee and the Chairpersons of Working Groupress ahead with strategies for
peaceful solutions to problems in the former Yugesl. Many participants expressed the
view that negotiated solutions were possible, arefepable to expanding the war. In that
regard the view was expressed repeatedly thatyressust be increased upon all parties to
cooperate.
- P01047, Opening statement of Mr. Cyrus Vancestack Talks, 2 January 1993, ERN 0171-0433:
Excellencies,
This is an historic meeting. It is our best charfice peace and we must ensure that it
succeeds. From the beginning, we have sought t& vegether with you in the quest for
peace. Now, for the first time, we have the leadérall delegations assembled here, together
with their political and military advisers. You caet decisively to bring an end to the plight
of the people of Bosnia-Herzegovina, who have seffeso grievously.
The process we are starting today can make therelif€te between peace and war; between
life and death for thousands of people. Those gatharound this table have it in their power
to prevent us from sliding into escalation, or engian, of the conflict. You, the leaders
around this table, can control what comes next.c®emn only come about with your
cooperation. We, in the International Conferenae, laere to assist you; the decision to
choose peace or war rests with you.
It is your historic responsibility to see to it tipeace prevails. We therefore welcome you and
thank you for accepting our invitation to join usthese peace talks.
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Peaceful solutions are within our grasp. The growot®@ has been laid within the
International Conference in the form of the prihegpagreed to, and the commitments made
by all of the parties - many of which have unfoetety not been fulfilled. The road to peace
lies in implementation of these principles and catnrants. Time is running short.
We expect that the outcome of the process stattidgy will be the achievement, and
consolidation, of tangible measures for peace.

- P01187, UN Report of the Secretary-General PutsioaParagraph 12 of General Assembly Resolution

47/121, UN Document A/47/869/1993, 18 January 1&33\ 0040-1007:
27. On 8 January 1993, the President of the SgcQouncil made the following statement
with respect to the first phase of the peace tdlkise Security Council fully supports the
efforts of the Co-Chairmen of the Steering Comreitbé the International Conference on the
Former Yugoslavia aimed at achieving an overalltigal settlement of the crisis through a
complete cessation of hostilities and the estafléstit of a constitutional framework for the
Republic of Bosnia and Herzegovina. In this conioegtthe Council reaffirms the need to
respect fully the sovereignty, territorial integrénd political independence of the Republic of
Bosnia and Herzegovina. The Council fully endortles view of the Secretary-General
described in his report (S/25050) that it is theydaf all the parties involved in the conflict in
the Republic of Bosnia and Herzegovina, despitedlsent provocation, to cooperate with the
Co-Chairmen in bringing this conflict to an end #kyi The Council appeals to all the parties
involved to cooperate to the fullest with the peafferts and warns any party which would
oppose an overall political settlement againstdbesequences of such an attitude; lack of
cooperation and non-compliance with its relevargoha&tions will compel the Security
Council to review the situation, in an urgent anostrserious manner, and to consider further
necessary measures.

- P01398, UNSC Doc. S/25221 re: framework for teaqge talks for the former Yugoslavia, 2 February

1993, ERN 02122310:
7. The Co-Chairmen are resolute in their convictibat there is no realistic alternative to
dealing with the conflict in Bosnia and Herzegovother than through negotiations in good
faith by all sides to reach a comprehensive setitgm

- 1D02852, Note by the President of the UNSC, 3d¥1dr993, p. 1D54-0413:
The Security Council demands that the leadersl ¢halparties to the conflict in the Republic
of Bosnia and Herzegovina remain fully engaged @wNrork in a sustained effort with the
Co-Chairmen of the Steering Committee of the Irdgamal Conference on the Former
Yugoslavia to reach quickly a fair and workablelsatent.

- 1D02908, Report of the UN Secretary-General onatttevities of the International Conference on the

Former Yugoslavia: Peace talks on BiH, 26 March31$0 1D54-0636:
2. The Co-Chairmen of the Steering Committee ofitbbernational Conference on the Former
Yugoslavia, Cyrus Vance and Lord Owen, have deglaymir best endeavours for seven
months to bring peace, with justice and respechfonan rights, to Bosnia and Herzegovina.
They and their colleagues have laboured night aydtal help the parties to the conflict reach
an honourable and durable settlement.

- P01924 UNSC Resolution 820: Bosnia and Herzegovina, B&RES/820, 17 April 1993, ERN 0299-

1361:

(The Security Council)
1. Commendshe peace plan for Bosnia and Herzegovina in ¢h@ fagreed to by two of the
Bosnian parties and set out in the report of ther&ary-General of 26 March 1993
(S/125479), namely the Agreement on Interim Arrangets (annex 1), the nine Constitutional
Principles (annex Il), the provisional provinciaam(annex Ill) and the Agreement for Peace
in Bosnia and Herzegovina (annex IV);...

- P04483, UNSC Resolution 859: To continue to suppdNPROFOR and UNHCR, Bosnia and

Herzegovina, Ref: SIRES/859, 24 August 1993, ERBRO1347:
(The Security Council)
2. Callsfor an immediate cease-fire and cessation of Iiteesgi throughout the Republic of
Bosnia and Herzegovina as essential for achievingtaand equitable political solution to the
conflict in Bosnia and Herzegovina through peace&gdotiations;...

- P07268, Resolution adopted by the General Asseathits 48th Session regarding the situation in

Bosnia and Herzegovina, Ref: AIRES/48/153, 20 D993, ERN 0462-2816:
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meetings was to find a commonly acceptable forrfad&ither the survival of the
SFRY, albeit under a different political and congtonal model, or for the
secession of some or all of the Republics (and Aartmus Regions), and their
establishment and recognition as independent Statgsr conditions that would
ensure the rights of their citizens: constitueragies and national minoritié&’
In trying to find a solution for BiH — either as rpaof the SFRY or as an
independent State — the international community sekdzl on a series of
negotiations with the leaders of the three coreituinations of BiH (Muslims,
Serbs and Croats}’

C. Efforts of the internationals
71.Involvement of the internationals, particularly thfe EC at this stage of the

events, was essential. They provided@lus vivendio the Republics that wished
to break away, especially relevant in a Republzhsas BiH, composed of three
constituent nations / peoples and numerous ethmorities, all with divergent

interests and aspirations. The bases for secesffectively rested on two

(General Assembly)

23. Reaffirms that all parties to the conflicttime territories of Bosnia and Herzegovina,

Croatia and the Federal Republic of Yugoslavia lfigerand Montenegro) share the

responsibility for finding a peaceful solution thgh negotiations under the auspices of the

International Conference on the Former Yugoslaviges that human rights concerns be

given proper priority in the peace process, andscapon the parties to implement

immediately all commitments made in the framewofkhe conference and to reach a just

and durable solution as soon as possible;...

- 1D01545, Note by the President of the Securityred S/PRST/1994/1, pp. 1-2:

The Security Council expresses its deep concdtreatontinuing widespread hostilities in the

Republic of Bosnia and Herzegovina. It deplores fditure of the parties to honour the

agreements they have already signed, in the coofettte International Conference on the

Former Yugoslavia, to implement a cease-fire anghé¢amit the delivery of humanitarian

assistance. It condemns the flagrant violations&rnational humanitarian law which have

occurred, for which it holds the perpetrators peatly responsible...

The Security Council calls on dlhe parties to cease hostilities throughout thpuRkc of

Bosnia and Herzegovina and to honour the commitsnbrty have entered into. It calls upon

them to negotiate in earnest in the framework efltiternational Conference on the Former

Yugoslavia to achieve an early settlement.

124 4D00540, The opinions of the Badinter Arbitrati@ommittee: A Second Breath for the Self-
Determination of Peoples, 20 November 1991, p. 40217:

3) — Consequently, the Arbitration Committee istef opinion:

- that the Socialist Federal Republic of Yugoslasia the process of dissolution;

- that it is incumbent upon the Republics to sedtieh problems of state succession as may arise

from this process in keeping with the principlesl anles of international law, with particular reddor
human rights and the rights of peoples and mirem;ti.
125 Conference on Yugoslavia (The Hague Conferendapkshed by EC in September 1991 under the
chairmanship of Lord Carrington, International Gemmefhice on the former Yugoslavia, established in
London on and started to work on 3 September 1882.alsdlD00894, at 1, EU, Netherlands proposal
about redrawing borders in Yugoslavia; 1D00398.
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conditions. First, a Republic declaring its indegemce from the SFRY would be
required to hold a referendum; secession requi@®d &pproval. Second, unless
there was mutual agreement with bordering Repubbos re-drawing the
Republic’'s borders, administrative borders that hadisted since the
establishment of the SFRY would serve as the pesntaporders of any newly
created independent State. Acceptance and fulfilnoé these two conditions
were of particular significance in BiH. As the Biserbs wished to remain in a
rump Yugoslavia, once the National Assembly votedadld the referendum, it
was obvious that Muslims and Croats would needotiperate to reach the 60%
benchmark. The Muslim leadership, in particulatbegovt, was noncommittal
on BiH's future, while the JNA (even from within B) pummeled Croatia for
seeking independend® Meanwhile, the BiH Croats were clear and unequloc
in their desire for an independent BiH.This was reflected in the large turnout
during the referendum.

D. Rounds of negotiations
72.As the SFRY’s fate as a Federation comprised ofoélits Republics and

Autonomous Regions became more and more precatioeifiRepublics’ leaders
were encouraged by the Presidency of the SFRY temat to find a viable
solution through a series of discussions. Thesdingse mainly bilateral between
the Presidents of the Republics, commenced arobadbeginning of 1991.
Nothing significant was resolved, and the Yugoslesisis deepenetf®
Izetbegovt suggested a so-called asymmetrical federationdanbihed Croatia’s
and Slovenia’s suggestion to establish a confeidar&t’

E. Improbability of Kara dordovo
73.Much has been reported and claimed about what wgsosedly agreed between

Slobodan MiloSevi and Franjo Tdman during theirtéte-a-tétemeeting at
Karadordovo in late March 199%° There is no eye-witness testimony or account
from credible witnesses of the meeting, there arevritten notes, no first-hand

admissions or revelations by either Milogewr Tuiman, and no tangible or

1261 D00475; 3D03557.

1271D00480; P00047; PO006O.

128 Tr, 27656-27659 (7 May 2008); 1D02910; PO0037.

129p00037, Presidential transcript of Meeting of $upe State Council on 8 June 1991, pp. 3, 6.
130Ty, 4471-4472 (9 July 2006).
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reliable sources of evidence regarding what wasudsed that would meet the
scrutiny of confrontation or the burden of proofybed reasonable doubt. The
only evidence available is press clippings fromoarpalistic culture which,
during this period, was often used to disseminaltefinformation. All who claim
to know what was said and agreed upon, gathered ittiermation from what
was claimed in the media, what was discussed @ated by those who read what
was claimed in the media, or from supposedly r@diamurces of information
based, of course, on what was claimed in the media.

74.Aside from the fact that there is no evidence @-ejtness account of what was
said in Kardordovo, certain facts are worthy of consideration \hialbeit
circumstantial, do provide a plausible explanateento why nothing regarding
BiH’s future was ever agreed upon there. Firsts tgpe of meeting would not
have been uncommon since the Presidents of thebRepwften would hold
bilateral and multilateral meetings. Second, a feseks after the meeting, the
JNA/JA attacked Croati&! This attack ultimately resulted in the occupatadn
over one-third of Croatian territory by Milodévtontrolled armed forces? The
financial and social costs to Croatia were enormdéustretches the imagination
to believe that an agreement was reached to cgveild between Serbia and
Croatia while at the very same time Serbia attacked subsequently occupied
one-third of Croatian territory.

75.0n 7 September 1991, a peace conference on Yugodlagan in The Hague.
On 4 November 1991, the Convention of the Inteomati Conference on the
Former Yugoslavia (“ICFY”) was adopted. The Convemt drafted by Lord
Carrington, then-Chairman of the ICFY, establisited main principles for
negotiationsinter alia having all parties recognize “the independencé)iwithe
existing borders unless otherwise agreed, of tiesgublics wishing it**® The
Convention also defined “[t]he rights of membersafional or ethnical groups”

and invited the Republics to guarantee constittights ** including individuals’

1313p03742; 3D03720, pp. 3D42-5830-5834.

13211, 27682-27687 (7 May 2008); Tr. 27846 (13 Mapap

1331D00893, The European Community Conference (1%®R), 4 November 1991, Article 1.
1341D00893, The European Community Conference (18®R), 4 November 1991, Article 2b.
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rights!3° If a group represented the majority it would héwe right to autonomy,

including the right to establish a legislative bp@dministrative system and
judicial system. Such bodies should reflect “thenposition of the population of
the area.**®

F. War breaks out between the SFRY and Croatia
76.At that time, Croatia was home to approximately,600 Serbs, predominantly

located in the Krajina region. When Croatia expedsss intention to break away
from the SFRY, Belgrade dispatched the JNA to Gacatd the Serbs of Krajina
declared their intention and desire to remain witthie SFRY and/or be part of
Serbia. The fighting in Croatia was intense. At tme, Croatia did not have
armed forces. Aside from its police force, all @&dhwere soldiers and officers of
Croat origin who were or had been members of th&, 3M were serving abroad
(e.g. in the French Foreign Legion), and Croats Bhlims from BiH who
volunteered to assist in the defence of Crd4fia.

77.As war progressed in Croatia, JNA attacks came froodtiple directions,
including BiH and it would not be until 1995 thatrdatia would eventually
liberate all of its territory, as reflected by imationally recognized borders (the
administrative borders of the Federal Republic mfdfia, the SFRY). Suffice it to
say, the war in Croatia had a significant impaciterpopulation; a considerable
percentage ended up as displaced persons or reftiethis fact became
relevant as war broke out in BiH and hundreds otifands of BiH Muslims and
Croats fled to the free territory in Croatia. Trdgdled cost to Croatia in terms of
social services and resources was utterly disptippate to the geographical
landscape and financial capabilities of this nas&tate. Notwithstanding these
challenges, Croatia made nothing short of Hercubféorts to accommodate all

refugeeequallyas best as it coufd®

135 Such rights included the right of individuals tooose the group they wished to belong to, the tight
non-discrimination, rights in the field of culturprotection from threat to their existence, projporl
participation in public service, and self-governmtnthe point which is practical. 1D00893, Aréc3, p.
15.

136 1D00893 Article 5, p. 16.

137Tr, 49300, 49354-49357 (11 February 2009); P00279.

138 Tr, 27846-27847 (13 May 2008).

1391D02585; 1D02628.
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G. JNA attacks against Croatia & the UN/JUNPROFOR Irvolvement
78.The OTP depicts Tdman’s and Croatia’s involvement in the BiH conflas

naked aggression disguised as friendship and catier It portrays Croatia as
posing when providing humanitarian and military istssice, and putatively
engaging with international negotiators and BiH bSand Muslim political
leaders trying to resolve the conflict in BiH thgbupeaceful means. The basis for
this thesis is the JCE alleged in the Indictmehus] the OTP views all evidence
adduced througits JCE lens. In doing so, the interpretive resultssented are
more akin to self-fulfilling prophesies than hardembjective conclusions from
which the truth can be ascertaineddman’s thoughts and actions can be neither
understood nor appreciated without taking into aot@vents on the ground, and
especially the role of the international community.

79. Similarly, events in BiH cannot be examined or agppated without considering
events in Croatia. This is especially true whensabering attacks against Croatia
on the Dalmatian coast, where the physical teragflected by the recognized
borders) made Croatian territory virtually indefites against attacks from BiH
territory by JNA/JA/BiH Serb forces. Croatia canmear JNA attack well before
BiH. The attack was swift, relentless, and lastif@ne-third of Croatia’s
internationally recognized territory was under quation until just prior to the
Dayton Peace Accords. The JNA attack on Croatst farought the UN and
UNPROFOR into the picture. Their rather modest ciibje was to stop the
fighting and to have UN forces act as a peace-keepuffer between the SFRY
and the newly independent Republic of Croatia. A$idm the areas under SFRY
occupation, the most hotly contested area wasenDlmatian coast. With the
Serbs (in the SFRY and BiH) and Muslims covetindeap-sea port, this region,
particularly around Prevlaka, would eventually beeaa prime targef® Only
when considering the attack on the historic cityDaforovnik and the nearby

areas, can the positions and actions of the Cro&teny (“HV”) be understood

140 Ty 19085-19095 (24 May 2007); 3D00942; Tr. 4848F97 (21 January 2010); 4D00599; 2D03661;
3D02591 and 1D01210. It should come as no surghetewhen UN forces vacated the sliver of land tha
separated the belligerents’ confrontation linegspant to the Vance Plan Croatia would quickly mitse
forces to fill the gap as a precautionary measarertsure the Republic’s territorial integrity. Ths
significant because as the war picked up in BiHj aith the JA/BiH Serbian and Muslim armed forces
coveting a deep-water port on the Adriatic coasha@ia and its forces (the HV) had no choice but to
defend that strategically important territory.
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and better appreciated. Neither the UN nor thematgonal community (e.g. EU,
NATO or neighboring countries) came to Croatia'slitariy assistance. BiH
remained helpless and indifferent as the JNA laaedcittacks on Croatia from
BiH territory. The lack of response from BiH, coeg@lwith remarks made by
Izetbegout, as the President of the BiH Presidency, thats“thinot our war,”
served as a stark warning to BiH Croats that theukl not depend on the BiH
Republic authorities for protectidfi*

80.As the situation stabilized in Croatia with the anAgreement, BiH began to
unravel. Croatia unavoidably was pulled into theHBionflict, becoming a
sanctuary for hundreds of thousands of refugeesid®nt Tdman was engaged
by the international negotiators to assist withlifng a peaceful solution in BiH.

H. BiH
81.Throughout the war in BiH, all the important adrsimative and social services,

as well as the military and security forces, weffeotively organized, financed
and governed at the municipal and regional levalsally this was done strictly
at the municipal level, before regional authoritiEgyan to organize themselves
and coordinate decentralized powers. In order tdetstand the economic
measures that were municipally and regionally utadtten, it is essential to
appreciate BiH's decentralized institutional sethgfore and immediately after
declaring its independence.

82.In the early 1950s, the SFRY developed an econ@ystem based on a self-
management system after it abandoned the centahiplg model used by the
USSR and other communist/socialist systétidhis caused strong protection of
economic interests at the level of the Republidse $ocialist idea of universal
opportunity throughout the SFRY gave way to thedbehat each region would
look after its own interest§?

83.By the 1970s, after radical constitutional refodacentralization was achieved in

the SFRY as important State economic and socialcgsr were transferred from

141p10451; Tr. 2856-2858 (30 May 2006); Tr. 4017-4(BJune 2006 ).

142 1D02994 Chapter 1, para. 28: “The key feature haf $elf-management system was that all key
decisions on management of enterprises were toduke iy workers’ councils, at least formally. Th#-se
management of the enterprise sector was couplddtiét establishment of the commercial banking syste
in the second half of the 1950s and with more andendecentralized decision making on the investment
of the enterprise sector and decentralization bfipdinance implemented from the 1960s onward.”
1431D02994 Chapter 1, para. 16.
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the Federal to the Republic level. These includeatral banking functions and
the establishment of special (para-fiscal) funtig, $o-called Self Management
Interest Communities (“SIZs”). In 1971, nationahka as a part of the common
central banking system were created as legal e the level of Republics and
Autonomous Province¥?

84.According to the 1974 Constitution, the SFRY waederal State. There was a
clear division of economic responsibilities betwdba Federation, acting at the
level of the SFRY, and the Republics acting at Republican and regional
levels’*® Given the high level of decentralization, the Fatl@uthorities were
responsible for the currency — the Yugoslav Dinamd for the coordination of
the central banking system, implemented at the Bapuevel through the
national banks of the Republics and Autonomous iRceg. There was a unified
exchange rate policy, customs, external trade,taryli courts, and military
production. To a certain extent, Federal autharitieere responsible for the
general level of taxes, e.g. sales taxes, pricéralsn setting of customs tariffs,
and customs rates. However, the major respongibitt fiscal policy and
expenditure was left to the Republics and their icipalities**®

85.The Republics, including BiH, wenesponsiblefor the economic activities of
public enterprises and for all major State, soara public services, including:
pension and disability insurance; health serviakstd care; elementary, high
school and university education; culture; sport sbcial safety net, including an
employment office and unemployment assistance;irdtastructure, such as
roads, railways and other transport facilities;stauction and maintenance; water
supply; sewage and garbage collection; energy mtau and distribution
systems; land utilization and spatial planning; afdcivil matters, such as the
citizens’ registry, marriages and all citizens’ adistrative issues?’ The

Republics also organized their own judicial systepwice and internal affairs

1441D03111, paras. 28-33; Tr. 35164-35165 (12 Jar2@d®).
145 1D02976, Part Il - Organization of Society, Chapte Socio-Economic Arrangements, Articles 51-59
on Self Management Interest Community and ChapteBasis of Socio-Political System, articles 11821

and Part Ill - Relation in Federation and Right dbdties of Federation, Chapter | - Relations in
Federation, Articles 244 — 279.
1491D02976.

1471D02994, Part VIII, Article 304.
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institutions, and territorial defences. They wdsmaesponsible for municipal and
Republican taxes and obligatory contributions aegublic controlled price¥®

86. At the municipal and regional levels, social seegiaveredeliveredthrough the
administration of municipalities or SIZs for semgcthat included: child care;
elementary-obligatory schooling; a social safety (iacluding assistance to
unemployed people); primary health care facilities;al disability insurance;
cultural and sport facilities; and services suchit@sries, financing of voluntary
theaters and sports clubs. Infrastructure servieesh as sewage, garbage
collection, water and energy distribution, centraating, local road maintenance,
and construction were organized at the municipa|° Matters reserved to the
Republic such as the citizens’ registry, birth iiegtes, marriages, and urban and
spatial planning werdeliveredat the municipal level by a local administration
operating under Republican authorit).Police and internal affairs matters were
organized at the Republic level with municipal @usty-based decentralized
units and police stations. Territorial defence wesn the early 1970s, organized
at the Republic level with strong municipality paigation ensured through the
establishment of municipal reserve brigades. Allitary matters (i.e. the
obligatory draft and list of military recruits) wemundertaken by the municipal
administration under the auspices of the Republi€atretariat for Public
Defence’*

l. Decentralization and public service delivery athe municipal and regional
level in BiH before the war
87.In BiH, there were 109 municipalities and, at thatel, key State and social

services were organized in the form of special syne. SIZs. The production of
major social and administrative services was omghin a decentralized manner
through the establishment of SlIZs. SIZs were comgas: a. representatives of
users of social services, i.e. stakeholders workm@ particular service who
would form a special assembly, artd;representatives of managers of particular
social and administrative services, who sat in paisge assembly. Most SIZs

were organized at the level of municipalities. Daeeconomies-of-scale, some

1481D02994, Part VIII.

1491D02994, Article 304See alsd D03111, Chapter 2.1.5.
1501D02994, Article 304See alsd D03111, Chapter 2.1.5.
1511D03111, Chapter 1.2; 1D0994 Article 262-263.
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services (e.g. high school financing, health sefitancing, and water supply)
were organized and jointly financed at the intemownal level®® in seven areas
organized around the main cities of Banja Luka,aBilSarajevo, Doboj, Tuzla,
Zenica, and Mostar. The organization of regionabnochers of commerce
generally followed that principl&?

88.The health care system was organized at the caegtgnal level through district
offices of the Health Insurance Fund and throughiéteal Hospitals or medical
centers. Similarly organized were high school oterimediary educational
institutions, infrastructure such as road mainteraand construction, territorial
defence, and polic&*

89.In the Herzegovina region, covering the area of tslgsthe main regional
institutions were the University and the Regionadi¢al Center financed by the
Republican, Regional or District Offices of the HeaFund, i.e. a Self
Management Interest Community for Health and Highd®ls, financed by the
Inter-communal Self-Management Interest CommurtityEducation=>>

J. The importance of the Social Accounting OfficeDK)
90. A significant characteristic of the SFRY financsgistem was that the society was

in many ways cashless and controlled. The Sociabiating Office (SDK), also

known as the payment bureau, was part of a Re@ubietwork headed by a
main Republican office. The SDK was both a paymaethanism and a tax
collector. With control of the payments system,uidity was assured. With

control of fiscal accounts, i.e. of the budget g@ada-fiscal funds (SIZ), funding

was provided to cover the financial needs of thierte forces and for State and
social services at the municipal and regional kevéhis is exactly what was
undertaken in different parts of BiH by municipaltlaorities once the SDK

system collapsetf’

K. The impact of the war on BiH
91.While BiH became an internationally recognized seign State, it was not an

effective State in the sense that it could ensisgr@conomic viability, primarily

1521D02976, Articles 51-59, 110-132.

1531D03111, Chapter 1, paras. 23-26 ; Tr. 33740-3324Dctober 2008).

1541D03111, Chapter 1.2.

1551D03111, Chapter 1, para. 27; Tr. 33736 — 33730 NBvember 2008) and 33874 — 33876 (29
November 2008).

1561D03111, Chapter 2, paras. 2-8; Chapter 3, pafas3.
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due to the war conditions that prevented effeatisenomic and political control.

BiH was not a single economic and political spgéeThe war prevented the

creation and functioning of its institutions anck timplementation of necessary

measures such as a customs authority at the ektsvrders of BiH, a central
banking authority, and a tax authority, with thevemment as regulator®

Particularly affected was the banking systéThe limited economic activity

that was occurring could not be supported with ¢b#apse of the payments

system, which also made it impossible to ensure eamntral tax collection.

Effectively, since liquidity was provided by the Band the system of national

banks, with the coming of war, liquidity became vaitable°

92.Limited Republican government resulted in a lack sofpply of goods and
services. While municipal authorities needed to thetre was a need for the wider
authorities to coordinate their activities. The mammy throughout BiH was in
disarray; the consequences of this crisis weregbeev and pervasive. Sarajevo,
Mostar, Jablanica, Livno and many other areas didhave a regular supply of
water, electricity, or food. Schools were clositigere were only rudimentary
medical services, no municipal services such dsaggr collection existed, and no
electricity was provided. In these circumstantls,economy of BiH needed to
be organized and reformed.

93. Since the government of BiH in Sarajevo was unablenplement the necessary
measures effectively, and with chaos ensudffigt was only municipalities who
could spearhead these efforts. Under these congjtimunicipal authorities
started to act independently. This occurred in g wmilar way in majority
Muslim*®? and Crodf*® areas. This phenomenon was not only reasonablaldmt
necessary. Article 256 of the SRBiH Constitutionvpded that the municipality
would organize territorial defence and civilian f@aion and implement the

preparation of the population, enterprises, instins, and State bodies for

1571D03111, Chapter 3, paras. 4-19.

158 1D03111, Chapter 3, paras. 22-23.

1591D03111, Chapter 3, paras. 45-53, 57-59.

1601D03111, Chapter 2, paras. 12-17; Chapter 3, p&a62.
1611D03111, Chapter 5, paras. 35-41; Tr. 33736-3323%ctober 2008).
1521D03111, Chapter 4, paras. 8-40.

1631D03111, Chapter 4, paras. 41-69.
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defence® Article 63 of the Law on All People’s Defence rémged that the
municipality would ensure the organisation and prapon of the All People’s
Defence and municipal protectidff. Equally important was that pursuant to
Article 130 of the SFRY Constitution the municipalssembly had the
responsibility to take control of enterprises om térritory if circumstances so
required, such as “serious harm [being] caused otak interests, or if an
organization or community does not fulfill its stedry obligations.” This
strengthened the role of the municipal assemblyitsde jurehighest authority,
the President of the municipal assembly. Presideste thede factoholders of
power, and were perceived to be representativéiseomunicipal government®
As a result, municipalities became the main caumst part of the regions that
established themselves as new entities or lataralss cantons, or Republics.

94.The efforts undertaken by the HVYO HZ HB - albeit femporary purposes and
until such time as the war stopped and the inteonghnization of BiH was
resolved - were to establish a single economicpanitical spaceinter alia, to: a.
organize the wartime finances and economic sebtoensure the protection of
State/regional assets,establish and collect new fiscal revenuksllocate fiscal
revenues into a budget, arel;collect revenues for particular social services th
also needed to be organiz&4.

L. Elections in Bosnia: what did the results mean?
95.Democratic elections were held on 18 November 1890 he three dominant

parties based on national affiliation (SDA — thedWlm party, SDS — the Serb
Party and HDZ — the Croat party) won the electitSig\ccordingly, the SDA,
SDS, and HDZ were entitled to form the governmenat allocate the top political
and administrative positions both at the State randicipal level, in a way that
would reflect the election results and the rightd @rivileges guaranteed by the
Constitution of BiH to the three constituent pespl@

1641D02994.

1%51D00897.

166 1D02976; 1D03111, Chapter 2, paras. 52-55.

1671D03111, Chapter 7, paras. 4-53.

168 Tr. 29041 (3 June 2008%ee alsalD00920, Elections in Bosnia and Herzegovina 199@autovi
Senad.

1691D00920, p. 1D30-0131.

1701D02994, 1982 Constitution of SR BiH, Article i, 1D60-1599.
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96.Based on the existing political system, Izetbegavas selected as President of
the BiH Presidency. This position called for a gear term which could be
extended for one additional year upon election bg tmembers of the
Presidency’* The Presidency was also a rotating position basedonstituent
status. Thus, after a maximum two-year presidetdian, the next President
would be a representative of one of the other tarstituent nations’?

97.1zetbegowvt, upon becoming the President of the BiH Presidetwyed towards
the Islamic world in his foreign policy. In July 99, he requested that BiH be
granted observer status in the Organization ofrileCountries.’® There is no
evidence that the BiH Presidency at that time apgtolzetbegowi's foreign
policy efforts!’

98.BiH Croats began to lose confidence in lzetbegsvPresidency, particularly
after the “historical agreement® of August 1991 between the Muslims and the
Serbs became publté° The BiH Croat political leadership had other reesstm
lose confidence in Izetbega@viAs President of the BiH Presidency, he seemed
only to be acting as the President of the SDA partgl in the interests of its
Muslim constituents’’ The perception was that Izetbegbwias neglecting, if not
acting against, the rights of the BiH Croats asrgut@ed by the Constitution of

BiH. The BiH Croats were afraid of a possible Muoslberb agreement;

171 p10509, Article 19See alsdr. 29704-29705 (23 June 2008).

1721D02479.

13 p00042; Tr. 4113-4118 (28 June 2006); 1D008981p.

174 1D02994, 1982 Constitution of SR BiH, Article 38efined the role of President of Presidency:
“represent the Socialist Republic of Bosnia andzidgovina on behalf of Presidency, convene and chair
session of the Presidency, sigh documents passteBresidency and attend to the implementatiadheof
documents and conclusions of the Presidency,” whliddws that neither Izetbegévior any other member

of the Presidency was authorized to make individigaisions on behalf of BiH, which was common for
any collective body in the former Yugoslaviee alsd?00042; Tr. 4113-4118 (28 June 2006).
175°1D00475, Serbian-Muslim Historical agreement: Mukd Filipovic - Radovan Karadzic, 2 August
1991, p. 1.

176 Tr, 28888-28889 (2 June 2008); 3D00433.

177 After he entered politics during the 1990 elecsioit was widely believed that he would attempt to
achieve his life-long political dreams by estaliigha unitary form of government in BiH. THslam
Declaration was re-printed and approximately 200,000 copiegeveistributed in 1990 by the Sarajevo
publisher “Bosna.” Arnautoyj Suad)zbori u Bosni i Hercegovini: Analiza izbornog pe=g (Elections in
Bosnia and Herzegovina: An Analysis of the Electitmocess) Sarajevo: Promocult, 1996, p. 91. It was
also featured as part of the SDA's platform. In ilglamic Declarationlzetbegow writes: “The Islamic
order can only be established in countries wherslivhis represent the majority of populatioSée also
1D00431, p. 48.
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especially when considering existing constitutiongitotections and that
significant changes could be made by a two-thirdgrity.*"®

M. Muslims secretly were organizing and planning fowar
99.For the Croats, the war effectively began in 199thwhe JNA attack on

Ravno'”® The psychological impact of this attack, in camjtion with both the
BiH Presidency’s failure to react meaningfully atick apparent failure of the
Republic to make any visible war effort, cannot bederestimated when
considering the reasons why the BiH Croats felt tieed to galvanize their
resources. Croatia was being attacked from BiHitoeyr®® and the BiH
Presidency passively observed. The Presidencygnoetl BiH's neutrality in the
war in Croatia without consulting the legal orgasfsBiH as required by the
Constitution*®* Izetbegowt would go on to publicly announce after attacks on
BiH areas in which Croats resided that “this is oot war.”®? Regardless of the
context in which this statement was made, it matkedacit approval for BiH to
be used as a base to launch attacks on Crifatia.

100. Concurrently, the SDA leadership clandestinely begaeparing the
Muslims’ defence. On 31 March 1991, the SDA essdigld the Patriotic League
as its military wing, its founding father being molther than Izetbegait®
Under the auspices of the SDA, the Council of Naldefence was established

on 11 June 199%° Thus, while Izetbegovias President of the BiH Presidency

1781D02994, Article 5.

179 SeeP00543, item 3 dealing with the date from whioh ¢alculation of war damages would commence.

According to the Head of the Finance Departmenmi€p20 October 1991, the day Ravno was attacked,

was chosen.
“ Draft decree on the assessment of war damaggeiterritory of the HZ HB was submitted by
the Finance Department. Me. President informedetppesent of the decree’s content. Mr. Tomic
pointed out that when they were preparing the diaftree they were in a dilemma about which
date to take as a starting point from which the danage shall be counted, whether it should be
20 October 1991 (aggressor's attack on Ravno) erddly the reservists came to Mostar, 19
[?September/ 1991.
The proposed decree, Article 1 of which specifi@es®tober 1991 as the day from which the war
damages shall be counted, was unanimously adopted.”

18071, 19632-19635 (6 June 2007); Tr. 27682-2768W14y 2008); Tr. 27756-27759 (8 May 2008).

181 SeeTr. 4017, 4021 (27 June 2006). Witness Stjepanijikljtestified) that the ostensible neutrality of

BiH regarding the war in Croatia was seemingly addy Izetbegovi without due consultation with the

legal organs of BiH. Izetbegdyias a member of a collective body, could only mskeh decisions within

the framework of the Presidency as a collectiveyb8eeTr. 27469-27470 (5 May 2008) .

182p10451; Tr. 2856-2858 (30 May 2006); Tr. 4017-4(BJune 2006 ).

183Tr, 27469 (5 May 2008).

1841D01062, p. 49, para. 1 and p. 78, paras. 5-6.

1851D00477.
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was claiming to represent the interests of BiH asditizens, in and through his
capacity as President of the SDA he was clandégtmarking only on behalf of
the Muslims of BiH. The Croat leadership, converselade efforts to reach out
to the BiH Presidency to organize a joint defetfé&hese efforts were rebuffed.

N. The beginning of regionalization
101. On 10 July 1991, due to the deterioration of theasion in Croatia and

the expectancy that a conflict would erupt at amyetin BiH, the HDZ BiH
Presidency formed the Security Council. Kyjthe President of the HDZ BiH,
and a member of the BiH Presidency, was appoingeitsaPresident’ On 6
August 1991, the Main Board of the HDZ BiH, of whiKljuji¢ was a member,
declared that the Croat people were in a stateaofand that their territories were
under threat, and demanded that the Republic’stutiens express a clear
position’®® It was noted that in the areas where HDZ had eoritgj it was
necessary to protect civilians by organizing alailéfence, to accept refugees
from Croatia, and to provide assistance to the Bi@pwf Croatia'® At this
sessiona. the recommendation of the Travnik Regional UniérH®Z BiH to
form regional communities was supportéd;it was decided that regional HDZ
communities should establish closer ties; anth areas where territorial HDZ
communities did not function, the HDZ BiH Secredfiridecided to make
suggestions to municipal HDZ Committees to esthbtisgional communities
within eight days>® The regionalization called for the establishmehteight

186 See e.gP00060, Conclusions of the Joint Meeting of thesRiency of the BH Croatian Democratic
Union and the BH Croatian Democratic Union CristafSof the Republic, 8 October 1991: “Where
circumstances allow, a system should be develagatyj with the SDA, but even in those environmeihts
is essential to develop contingency plans for asependent system of the Croatian people and its
territories.”

187 Tr, 4103-4104 (28 June 2006); PO0041.

188 p00047, Minutes of the BH Croatian Democratic Wnldain Committee meeting held in Prozor on 8
August where the Presidency of BiH, the GovernnodériH and the Assembly of BiH were called upon
“to present a clear position on the status of thealled Bosanska Krajina and Eastern Herzegovimzes
HDZ will not allow these parts of BiH to secede dralannexed to Serbia, nor will it allow these paot
be a base for sending Chetnick and rebel bandghet&®epublic of Croatia.’'See alsalr. 4069-4079 (28
June 2006).

189 P00047.

1%9P00047.
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regional communitie$”* Ultimately, areas in approximately seventy
municipalities were includetf?

102. On 26 August 1991, the Presidency of the HDZ Biktepted the
suggestion to establish a regional organization gerdanded an urgent meeting
of the BiH Assembly regarding Serb / JINA aggressigainst Croatia and the use
of BiH territory as a staging base for it. It cambéd that the BiH Croats did not
want war, “but should it be thrust upon them, tiveijl be forced to defend
themselves and their homesteads, together witbttiexr peoples who might find
themselves in the same positidi>"On 18 September 1991, the HDZ Security
Council held a meeting, over which Kljéjpresided, noting: “In case of an armed
conflict on a territory with a predominantly Craati population, the Crisis Staffs
shall take over all governmental functions in thenmipalities...™®* It was
further recommended “that the chair persons ofntib@icipal crisis staffs should
be the presidents of the municipalities if theyresgnt the BH HDZ, and, if not,
the presidents of the municipal executive counaisthe chairmen of the
municipal boards of the BH HDZ%® It was also concluded that “Crisis Staffs
must be urgently established in three regional camties of BH HDZ” — the
Travnik regional community, the Herzegovina regiosammunity, and the
Posavina regional communit}? At this meeting, the Security Council was

transformed into the Crisis Coordination Committ¥e.

91 Travnik, Herzegovina, Sarajevo, Doboj-Zenica, By#osavina, BiliaKladu$a and the area of Banja
Luka.

1921t was concluded that “[s]hould new HDZ BiH Murpeil Boards be formed in any areas, they shall be
attached to the nearest HDZ regional organizatiof?00050, Proposal for regionalisation of the BH
Croatian Democratic Union Municipal Boards, signky Ignac KOSTROMAN, 23 August 1991.
Hercegovina regional community: Bugojno, Gornji Mk Kupres, Prozor, Jablanica, Livno,
Tomislavgrad, Posugje, Grude, Siroki brijeg, Mastatiuk, Ljubuski, Capljina, Stolac, Trebinje (Ravno),
Neum, Konjic, TRAVNIK: KreSevo, Kiseljak, FojnicBusova&a, Vitez, Novi Travnik, Travnik, Jajce,
Skender Vakuf (Dobreti), TUZLA: Tuzla Zivinice, Lukavac, Srebrenik, Gfanica, BANJA LUKA:
Banjaluka, Kotor Varo§, Mrkonjigrad, Glame, Sanski Most, Prijedor, Bos. Grahovo, Laktasi,j&ror,
DOBOJSKO-ZENCKA: Zenica, Ze@e, Zavidovéi, Maglaj, Teslé, TeSanj, Doboj, SARAJEVO: Centar,
Stari Grad, Novi Grad, Novo Sarajevo, llidza, H&gdzvVogo&a, llijas, Visoko, Breza, Kakanj, Vares,
POSAVINA: Bosanski Brod, Derventa, OdZak, Mdadii Bosanski Samac, OraSje, Gréata Biko,
BIHAC-KLADUSA: Biha¢, Velika Kladusa.

193 PO0052, Stamped excerpts from minutes of the @jalar meeting of the Presidency of the Croatian
Democratic Union of Bosnia and Herzegovina heldSarajevo, signed by Ignac KOSTROMAN and
Stjepan KLJUIC, 26 August 1991, Conclusion 17, p. 4

194pP00058, Conclusion 1, p. 2.

195p0058, Conclusion 3, p. 2.

19 p0058, Conclusion 2, p. 2.

197pP00058, Conclusion 1, p.1.
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103. On 8 October 1991, the Presidency of the HDZ Bildl kemeeting over
which Kljuji¢ presided, concluding that the HDZ continue to adte for an
independent and indivisible BiH; but, in the evehthe break-up of BiH after the
“secession of the so-called Serbian territorielsédt the Muslims and Croats link
territories with the Republics of Croatia and Siuieeconfederally or by treafy®
It was also concluded that “[ijn order to providee tpublic with truthful and
timely information on the public of all issues affieg the interests of the
Croatian people in Bosnia and Herzegovina and @rotite newspaper Herceg-
Bosna shall be started.” The project leaders wej@iK, Lasic and Markei.**®
Out of this series of HDZ conclusions and the pitengacircumstances, the HZ
HB was established in November 1991.

O. The birth of the HZ HB
104. Given the passivity of the BiH Presidency, the Eikbats had no choice

but to self-organize. On 12 November 1991, the anaCommunity of
Bosanska Posavina was established, which latesughr individual municipal
decisions, became a part of the HZ BOn 18 November 1991, the HZ HB was
established as a political, cultural, and economoimmunity’®* The character of
the Community was primarily political, with the seme authority vested in “the
most senior representatives of the Croatian peioptee municipal authority or
presidents of the HDZ municipal boards.” This isfooned by an opinion formed
by the Ministry of Administration of Justice and rdistration, the Republic

Institution for Public Administration and the Seemat for Legislature of the

198 pp060.

19°p0p0060 Conclusion 14, p. 3.

2991Dp01736; 1D00265.

201 1DO0488,seein particular the Preamble of the Decision of fmundation of the HZ HBSee also
P09537, comments by Boban upon his election asdergsof the HZ HB published in Oslobodjenia, 20
September 1991, where Boban upon his election esident of the HZ HB was reported to have said: “In
the situation when the BiH is falling apart, maidliye to the Serb nation and its leadership, Cnoat#ion
has a right to express its interests and commitsneated on its own subjectivity. This is not aydplthe
plebiscite of the Serbian nation but the contiraratf the policy articulated by the Croatian Denadicr
Union. HZ Herceg-Bosna represents geo-politicaltucal and economic entity derived from the former
“banovinas”/administrative sub-section in the Kingd of Yugoslavia/. Croatian people lived within the
“Banovina” borders until the WW2. While there isegal, legitimate and democratic authority in Bidir
community will be completely devoted to it, buttlifat authority becomes ruined or cease to existgor
won't be any alternatives. We do not accept any oslayia, neither former nor the future, because
Yugoslavia was for Croatian people solitary confiremt for seventy years.” When asked how he
envisaged the division if it ever became an isBadan replied he “can not say anything preciseualitty
adding that the most important thing is to ‘presethe peace’ in everything that is going to be done
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Government of the Socialist Republic of BiH. Based this opinion, the
Government of BiH concluded:

Based on mentioned opinions as well as proposi@masopinions which
were voiced during the discussion, government detexd that decision
on implementation of Croatian Community Hezeg Basisic] and
Decision by Regional committee of HDZ Bosnian Pasawvere not
reached according to procedure specified for apatif sociopolitical
communities neither they contain regulations whichuld produce any
kind of legal effects such as implementation of thstitutions of the
authority, because they lack elements of the gowent institutions. At
the same time, Government determined that theseri@ashould not
have been discussed and they should not have bleeedpon the
conference docket, because this is about orgaoirafi the party and its
operationg??

P. Preparations for the referendum

105. With war raging in the Republic of Croatia (withnse of the attacks being
launched from BiH territory by the JNAY® ostensibly due to Croatia’s
declaration of independent¥, one would have to be afflicted with romantic
naiveté not to have felt the southeasterly-bounttis/iof war’®® One would need
to be in a sublime state of unconsciousness ar igtterance not to have foreseen
the dangers linked to either remaining in a rump'8Kin which case BiH and its
territory would become an appendix to and an imsént of Slobodan
MiloSevic’'s agenda) or breaking off from the SFRY and suiffgr the
consequences.

106. The first precondition to any change of #tatus quaf BiH vis a visthe
SFRY was voting for or against the holding of arehdum; the question being
whether to remain in a rump SFRY or to seek inddprne’®® A referendum
was held in BiH on 29 February and 1 March 1892. Though the Serbs

202 2DO0594;see alsoTr. 31640-31642 (1 September 2008); Tr. 31909-31@1 September 2008); Tr.
31673-31677 (1 September 2008).

203 Tr, 27685— 27688 (7 May 2008), discussing docun®a@089; Tr. 30669 —30670 (14 July 2008); Tr.
27758 —27760 (8 May 2008), discussing document 30900

2043D01085, Excerpt from the book “The truth abousia and Herzegovina, 8 November 1991.

205Tr. 2695 (26 May 2006); Tr. 3897-3900 (26 June&PUr. 4069-4074 (28 June 2006); Tr. 7966-7977
(9 October 2006); Tr. 28886-28888 (2 June 2008)39087-39088 (22 April 2009).

2061 D00394, Conference on Yugoslavia Arbitration Cdssion - Opinion 4, 11 January 1992.
2071D00410, M. Tdman - The Truth About Bosnia and Herzegovina; Degisn the referendum of BiH
independence, Referendum question of HDZ BiH (9raty 1992), HDZ Report on future governmental
status of BiH, Dr. F. Tdman: Letter to Izetbegowi
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boycotted £ without the support of the Croat vote in BiH thegjuisite two-
thirds majority of votes needed to declare independ from the SFRY could not
have been garneréd’

107. Even before BiH declared Statehood and was recednias an
independent State, the representatives of its ttoestituent peoples had begun to
negotiate a solution to resolve the question ofntsrnal structure/organization.
This process was facilitated by the internationammunity, with the first
proposal being crafted by Ambassador José CutjlSexretary-General of the
Western European Union (“WEU”) and Coordinator led Peace Conference on
Yugoslavia (who also chaired negotiations on BiHtie 1992 EC Peace
Conference}!° This proposal, as succinctly noted by Lord Oweas wffectively
option three of the five optioAs that Martti Ahtisaari, ICFY Chairman of BiH
1992-1994, was to propose later as part of his at@nd his plan, calling for a
loose federal State of three ethnic units, did lmedr fruit. Though “President
Izetbegovt had first accepted it on 18 March [1992] he hadrl@hanged his

mind,”212

thus casting away the most promising solutiontfer avoidance of a
bloody conflict?*® Ironically, the ultimate solution for ending thendlict was
rooted in the Cutileiro pldh* (as well as the Owen-Stoltenberg pfanyvith two

rather than three entities ultimately establiseeBiH and with each entity having

298 1D00410.
209 pp0132, Republican referendum to determine thtusstaf Bosnia and Herzegovina, held on 29
February 1992 and 1 March 1992; 1D00920, Electiofosnia and Herzegovina 1990, Arnauto8uad.
2191 D00398, Extract from the International Confereandhe former Yugoslavia, Volume 1 - Statement of
Principles of 18 March 1992 for New Constitutiodatangements for Bosnia and Herzegovina (Cutileiro)
211 ord Owen recounts: “On 4 October [1992] we hatkieed from Martti Ahtisaari an important paper
on constitutional options, setting out the pros aods of each. For Vance and me, the five options
essentially were:

1. acentralized state;

2. acentralized federal state with significant fuaot carried out by between four and ten regions;

3. aloose federal state of three ethnic units, noggephically continuous;

4. a loose confederation of three ethnically deterchinepublics with significant independence,

possibly even the security field;

5. a Muslim state, with Serbs becoming part of the IR Croats becoming part of Croatia.”
1D00896, p. 65 (footnotes omitted).
2121D00896at 68.
2131D01315, Cutileiro's letter in The Economist, J4882.
214 1D00398, Extract from the International Confereandhe former Yugoslavia, Volume 1 - Statement of
Principles of 18 March 1992 for New ConstitutioAatangements for Bosnia and Herzegovina (Cutileiro)
215 1D01778, RBiH, HZHB, Agreement regarding Bosniaz#égovina — booklet for HZHB Presidency
meeting; 1D01557.
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more or less the constitutional competencies cedliny Cutileir™® Even more
ironic, if not tragic, is the fact that fifteen ysaafter the resolution of the conflict
in BiH, the same issues that precipitated the cdregiist today: how to craft the
political and administrative divisions within Bithia manner that optimally
preserves the constituent status and rights oftlinee peoples at the State,
municipal and regional levels. These issues, repigt remain because of - not
despite - the Washington Agreement and the Day®sc® Accords. William
Montgomery, former US Ambassador to Croatia wifteéin years of diplomatic
experience in the region, publicly proclaimed ttiet Croats of BiH should have
their own entity much as the Serbs do, as welhasvtuslims, who, for all intents
and purposes, due to their majority population aotthg rights, effectively have
disenfranchised the Croats in the BiH Federattdn.

108. On 18 March 1992, the Statement of Principles fewNConstitutional
Arrangements for Bosnia and Herzegovina (“Statem@ntPrinciples”) was
accepted by all three sid®S. The Statement of Principles did not consider
ethnicity to be the sole criterion for defining asefor the national entities in
BiH.”*® In determining the territories of the constitutivmits: “Bosnia and
Herzegovina would be a state, composed of threstitoent units, based on
national principles and taking into account ecormngeographic and other
criteria.”®*® The same criteria would later be advanced thrahghvVance-Owen
Peace Plaf! The Statement of Principles called for constiwiténtities to have
the right “to legislate and to administer in magtef concern to the constituent

units.”???

216 5ee4D01234;1D01536, Dayton Peace Accord, 14 Decerh®@s.

2171D03138, A Surprising Proposal of the Former Aweami Ambassador about BiH and Kosovo - William
Montgomery, 5 June 2009.

2181D00398.

219 The Statement stated: “[s]overeignty resides endttizens of the Muslim, Serb and Croat nations an
other nations and nationalities, who realize ibtigh their civic participation in the constituemtits and
the central organs of the republic.” 1D003%atement of Principles of 18 March 1992 for New
Constitutional Arrangements for Bosnia and Herzaum\See alsdr. 6832 (18 September 2006).

2201 D00398, Extract from the International Conferennehe former Yugoslavia, Volume 1 - Statement of
Principles of 18 March 1992 for New Constitutiodatangements for Bosnia and Herzegovina, p. 24.
211D00892.

#22 100398, Statement of Principles of 18 March 18%2New Constitutional Arrangements for Bosnia
and Herzegovina, Section D, Constitutive Units2@. Such rights included the right of “expropmatiof
property for public use, rights over land registyiire prevention, chambers of commerce, supemisif
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109. In a radio interview, lzetbegaviadmitted that he had accepted the
Statement of Principles only to achieve internalomecognition for BiH.
Izetbegowt said that he expected that after gaining recagmitand without the
obligation to fulfill promises given to the othevd parties and nations in BiH, he
would be able to conduct his own policy and not wwkas mutually agreed In
light of the so called “Livho question,” prompteg doubts regarding the future
internal organization of BiH as a State of threastituent nations, Izetbegavi
may have pursued this approach to win over thet€iaad convince them to vote
“yes” at the referendurff?

Q. HVO establishment on 8 April 1992
110. On 8 April 1992, the Decision establishing the H\Walled for the

establishment of armed forces under the Croatiaferide Councif?® On 10
April 1992, Boban, President of the HZ HB and HVi§sued a command to all
Municipal Staffs of the HVO:

From the moment of the aggression on the Croaggions of Bosnia and
Herzegovina, inconsistencies have been observdtkinse of the name of
the Croatian Army in Herceg-Bosna. The former T®rit@arial defence/ -

as a service of the Serbo-Chetnik armada — doesxisit for the Croats in
Herceg-Bosna and that is why the Presidency oCiimatian Community of

Herceg-Bosna, at its meeting held on 8 April 1982uight in a DECISION

according to which the Supreme body of Croatiarenes in Herceg-Bosna
shall be called the CROATIAN DEFENCE COUNCIL.

The Decision of the Presidency of Bosnia and Heweeg@ on the BH

Territorial Defence, also of 8 April 1992, is alasne in political terms at
this moment. Since the beginning of the attackh@n@roatian people that
same Presidency has been silent in respect of gragainst the Croats.
Even now it is not sufficiently raising its voica respect of the tragedy
which has befallen Croatian settlements and pebpl@ Ravno, Neum,

Kupres, to Mostar. For all those reasons, the @waCommunity of

co-operative trading organizations, saving bankd aredit institutions ... social assistance, educatio
schools, police, trade...”.

2231D02720.

224 At a meeting of the SDA Main Board on 25 Februs®92, Izetbegovi discussed the results of the
negotiations in Lisbon, stressing that a referendiam BiH independence would fail if the Croat
community did not vote. He explained that in Lisbtive Croats agreed and he stated: "I think thattyh
this, this conditional consent up there, | thin&tttve have won over the Croatian element to bavour of
the referendum. They now want to vote because hlogg that in such Bosnia and Herzegovina they will
get some sort of sovereignty, some national reitiogn some regions, etc, because that is parhisf t
agreement." Izetbega¥s speech at the closed meeting of the Main Boarthe SDA took place 25
February 1992 in the House of police in Saraje\®02720, Article in Dani: Alija |zetbego#/s Lisbon
Secret, 7 March 2008.

251D00155.

IT-04-74-T 50 29 March 2011



69885

Herceg-Bosna refuses to accept the discredited EOita military
structure??®

111. On 10 April 1992, Boban sent a proposal to the Bidsidency seeking to
establish a joint command for the defence of Bi¢tthegowt never put this issue
on the agenda of a Presidency meetfigJitimately, HVO units were defending
BiH in Sarajevo, Bih& Usora, Zepe, Vares, Gradac, Bkko, and Tuzla;
demonstrating that eleven HVO brigades and one Hbd@alion were operating
in provinces 1, 5, and 9 (designated as Muslim ritgjprovinces)??® other HVO
units were defending in provinces 3, 8 and 10 (geded as Croat majority
provinces).

112. The HVO was established as an armed force only ftal armed forces
had been active for months and the SDA/ABIH foraaed the Patriotic League
had clandestinely begun to crystallize into a figiptforce to protect Muslim
interests.

R. Graz
113. On 15 May 1992, at the HVO HZ HB meeting in Grudeyas recorded

that Izetbegowi suspended internationally sponsored negotiatiftes the Serbs
had accepted the principles of further organizatibBiH. The EC then proposed
bilateral meetingé® hence, the Graz meeting, which was held to resolve
outstanding disputes between Serbs and CroatsHifBiA similar meeting was
held between BiH Croats and Muslims in Split onab@ 17 May 1992*! There
was nothing secret about those meetings. It wasr@monthroughout the war for
the parties to hold bilateral meetings; they weneoeraged to do so by the

international$>?

22p0155.

221 Tr, 28944-28946 (2 June 2008); 1D2934, p. 3, para.

228Tr. 8010 (9 October 2006).

229p09526, p. 1.

20Ty 28948-28954 (2 June 2008ke alsd.D02935, pp. 9049-9051.

#11D02739; Tr. 29149-29152 (4 June 2008).

232 SeeTr. 28950-28954 (2 June 2008); Tr. 49743-49745 ReBruary 2010); Tr. 49977-49979 (24
February 2010)see alsdlD00475, "Serbian-Muslim Historical agreement: Muleal Filipovic - Radovan
Karadze,” 2 August 1991; 5D000491D00475), Historical Agreement between Croats anglivhs, 25
May 1992; P00339, Signed agreement between lzetbeddija and Twiman Franjo on Friendship and
Cooperation, 27 July 1992; 1D01935, Annex to theeggient on friendship and cooperation between the
Republic of Croatia and the Republic of Bosnia dterzegovina, signed by dman Franjo and
Izetbegovt Alija, 23 September 1992; 2D00798, Announcementhey Commandant of ARBIH Konjic
Headquarters and Commandant of HVO on 1992/10/B81%43, UN Security Council Doc. S/24748;
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114. No agreement was reached in Graz. Boban was uraglhiin his public
letter to the Diaspora> No credible evidence was adduced contradictingaBb
public representations concerning the meeting az GWitness 1D-AA testified
that: a. the Graz meeting was a continuation of a seriemeétings held and
encouraged by the international community, mostlngt at the time, WEU

Secretary-General Cutileiro (who chaired the negioins on BiH in the EC Peace

P00717, Document issued by HaliloySefer, Armija Bosnia i Herzegovina Supreme Contl Head re:
agreement between lzetbegbyilija, Boban Mate, FNU and StéjBruno, FNU on forming joined Armija
Bosnia - Herzegovina and Croatian Defence Courmih@ for the operation, 7 November 1992; 2D00809,
Agreement signed by Bruno Sigjilvica Dzinovi, Dzevad Hadzihuseinayi Safet Prucevi Dzevdet
Tinji¢, Mato Nadjelt and Srecko Rebensten on 1993/01/08; P10257, Agmetehy Franjo Tdman and
Serb leader Dobric&osi stating that Croatia and Serbia have no claimsach other's territory and
pledging mutual recognition, 11 January 1993; P@148tamped and signed joint order by Pet&kovi
Milivoj and Halilovi¢ Sefer to issue joint command orders to honourntiiéual agreement between the
HVO and the BiH Army to prevent the further disagrent between the two. Ref: 01-131, 11 February
1993; 1D02853, Letter dated 3 March 1993 from tleenfanent Representative of BiH to the United
Nations addressed to UN Secretary-General, withAtlieement signed by IzetbegéySilajdzi, Boban
and Akmad#; P01988, Agreement signed by PetkoMilivoj, Halilovi ¢ Sefer, Morillon Phillippe and
Thebault Jean-Pierre, 20 April 1993; P11192, Agreambetween the ABIH and the VRS for the
demilitarization of Zepa and Srebrenica, brokergdUNPROFOR, signed by MlagiRatko, Halilove
Sefer and Morillon Phillippe, 8 May 1993; 4D01342kase fire agreement on the territory of Bosnia and
Herzegovina concluded between Ratko Miaahd Sefer Halilowd in the presence of Philippe Morillon, 8
May 1993; P02259, Stamped and signed Agreementti@no®efence Council and Armija Bosnia i
Herzegovina, signed by TakiZrinko, Zejnilagé Enver, Bandi Miro, Watkins Philip Roger and Graham
Binns (Gornji Vakuf), 10 May 1993; P02344, Agreemen Cease Fire Reached by Gen. PetkMilivoj
(HVO) and General Halilo¢iSefer (ABiH) in Mostar in presence of Lieutenamn®@ral Morillon Philippe
and ECMM/HRC Thebault Jean-Pierre, 12 May 1993; 2408, Melugorje Agreement, 18 May 1993;
P02726, Agreement between Parties on Cease ofi@dnfBosnia and Herzegovina, Signed by Pet&ovi
Milivoj for HVO and Deli¢ Rasim for ABiH, Ref: 82-1679/93, 12 June 1993; 82, UNPROFOR HQ
Kiseljak to UNPROFOR Zagreb report on meeting wBgrb and Croat commanders in Stolac, 26 June
1993; P10264, Signed copy of the Makarska Agreeraenhovement of humanitarian aid in Bosnia and
Herzegovina, signed by Jadranko &rlHadzo Efendi and Mate Gradi with a cover letter by Ivan
Mondovi¢, 10 July 1993; 1D02896, Preliminary Agreement feetw Croatia and Parties to Constitutional
Agreement on the Union of Republics of BiH for implenting 1965 Convention on Transit Trade of
Land-Locked States, 5 August 1993; P04690, Agregénsegned at Sarajevo airport, between RasimdDeli
Milivoj Petkovi¢, witnessed by Francis Briquemont, Ref: Z-1073 Ad@ust 19934D01234, Washington
Agreement signed by KreSimir Zubak, Haris Silajddnd Mate Grai 01 March 1994, with the letter
from Mario Nobilo and Muhamed Sacirbej to UN SeargtGeneral, 03 March 1994,

233 1D00428: “The talks in Graz, when it concerns @reatian side, didn’t have any intention of signing
any document that would contribute to splittingBiH, or to denying rights to Muslims, the constitat
nation of BIH. Talks were held on to [sic] requegiConference on BIH of the European Union, andraft
the Conference, they were held bilaterally. [...] Aancement for public, from what is clear that thees

no secret arrangement on splitting the BIH, or répgl’ of anyone’s interests. Talks in between
representatives of BIH nations, bilateral as walld again on the request of Conference on BIH ef th
European Union, will continue in the future. Theref Croatian-Muslim, Serbian-Croatian, Muslim-
Serbian talks, deeply confident without any mistlithe third party, but in the interest of stopgithe
bloody war. Contributing to this assertion is theating between representatives of Croatian andiMusl
people, which was agreed on being held, but it meas Representatives of Muslim people didn't shqw u
because they couldn’t leave Sarajevo due to blazkadalks with SDA representatives, who left as
refugees for Croatia are set up for today and thaks need to define mutual campaign of Muslim and
Croatian people against common enemy, Serbian sggeand Units of ex—Federal Army, supported by
Chetnics slaughter and defend Chetnics campaigtheoterritory of Herzeg-Bosna.”
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Conference)b. that meetings such as the one in Graz were albdetween
Croats and Muslims;. no agreement, secret or otherwise, was concludctive
Bosnian Serbs at Graz, amdl; what was later published was done by the Serb
side, “the objective being to drive as huge a wealgpossible, in purely political
terms, between the Croats and the Muslims, becapamtil that point in time
those two parties had been cooperatiig More importantly, if:a. the Neretva
was envisaged as the border for the Bosnian Sexte Stas represented in the
press release issued by the Serbs concerning tb&lled Graz Agreement - then
effectively part of Mostar on the left bank of theretva river (Bijelo Polje,
Buna), Mostar South, part @fapljina on the left bank of Neretva river, Dubrava
Plateau, part of Stolac, Neum, Ravno — areas irclwliroats have historically
resided - would be part of the Bosnian Serb Stateen the desire of the Serb
political and military leadership to have a homagen Serb State, this would
have also meant the expulsion/cleansing of BiH Grdeom their ancestral
lands/homes. Assuming that Boban was naive enaugtake such an agreement,
then the question that begs an answer is: how dbeldHZ HB be pursuing the
alleged JCE to re-constitute the Croatian Banouweaders of 1939, while
simultaneously negotiating away much of this teryitto the Serbs?

S. The Statutory Decision of 15 May 1992
115. On 15 May 1992, the HVO HZ HB (military) held a ses in Grude.

From this meeting an executive and administratisdybwas established, also
named HVO HZ HB. The Statutory Decision of this @xeve and administrative
body expanded the competencies of the HVO HZ HR adole from a strictly
military body, as prescribed by the decision of BriA1992, to encompass
executive and administrative powers in HZ HB aréaghus, at that time, the
term HVO HZ HB referred to both an executive andhewistrative body and a
military body. Though separate, both bodies wedeblg the same person at this
stage. Boban was simultaneously President of tlesid&ncy of the HZ HB,
President of the HVO (military) and the Presidehttte HVO HZ HB as an
executive and administrative body. The HVO HZ HBee&xive and

administrative body was established because “tfwes] no organization of

23471, 28954 (2 June 2008).
#°pP00206.
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power in Bosnia and Herzegovin®® and because the BiH Presidency did not
act®’ It was noted on 15 May 1992 that the referenduchrdit prejudice the
internal organization of BiH and that during théemmational negotiations it was
proposed, in order to prevent chaos and furthercaga that the Ministerial
Council of BiH be composed of nine members (i.eee¢hmembers representing
each of the three constituent nations) until pples on internal organization
could be agreet?® The reasons for the establishment of the HVO HZ HB
executive and administrative body are also confitnre Boban’s letter of 26
April 1992 to Ambassador Cutileiro, Izetbeggvand SDS President Radovan
Karadzt, whereininter alia he notes:

The Serbian army — made of the so called Yugogiay and the Chetniks
forced upon the people a most bloody and dirtiesst @wer known, all the
civil authorities are disintegrated and there igeaeral chaos in the whole
country.

Still convinced that the principles of the negatias under the patronage of
the European Community are the only possible wayHe establishing of
the Government of the State of Bosnia and Hercegouthat the war still
can be stopped, it is necessary to apply at onoe b the agreed principles
of the future constitutional arrangement of Bosand Herzegovina.
Therefore we suggest, that instead of disintegratetl illegal authorities,
immediately a Ministry Council of Bosnia and Heraema should be
mandated consisting of nine members (a parity efttinee people) as the
European Community has proposed, beeing [sic] thiy authority of
temporary governing Bosnia and Hercegovitta.

T. Statutory Decision of 13 June 1992
116. In 1991-92, Muslims and Croats throughout BiH getQuisis Staffs based
on the Law on All People’s Defené® Due to the inability of the Republican
organs to organize an effective defefiteself-defence based on All People’s
Defence was organized at the municipal level. Mipaldies established Crisis
Staffs and military units under their control, abdgan passing independent
decisions regarding defence matters. Municipalities social and political

$6p09526, p. 2.

37p09526.

28p09526, p. 1.

#391D00525.

2407t 30245-30246 (7 July 2008).

2417t 7974 (19 October 2006).
[REDACTED]
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communities, were required, if necessary, to assumoth municipal and
Republican government functiof{.

117. The BiH Constitution provided that municipalitieerm@ responsiblenter
alia for creating and ensuring conditions for citizelnglihood and work, social
development, satisfying common needs, exercisitigoaity, and managing other
social activitie*® Municipalities were also responsible for “all-pé&sp
resistance on the municipal territo’/* As the war progressed, as a matter of
pure survival, municipalities needed to coordirthsr efforts®*°

118. On 13 June 1992, the HVO HZ HB (military) adoptdgk tStatutory
Decision on Municipal Executive Authority and Muipial Administration?*®
Through this Statutory Decision, an effort was mtmdeoordinate the work of the
HVO municipalities. Witness Zoran Buatexplained that prior to this Statutory
Decision, the municipalities “had to adopt reguas in the areas of finance,
health, education, and so on. Payments were nottifunng, traffic
communications were not functioning, railroads, andn. So the municipalities
simply had to adopt a large number of regulatiandeal with the situatiorf*’
Article 6 of the Decision putatively tasked the HW¥Z HB executive and
administrative authority with “supervising the ldgaof the municipal HVO’s
work” and “instructing the municipal HVO in the fik of its competence.”
Members of the HZ HB Presidency, were, however, Eresidents of the
municipalities*® In other words, members of the Presidency, whitectively
appointed the members of the HVYO HZ HB executivé administrative body,
were at the same time theoretically accountable\f® HZ HB members, who

were, in fact, subordinated to and accountabléhém The purpose of Article 6

2421D02994, Article 262 of the Constitution of SRBskhtes: "The municipality is self-managing and basi
socio-political community...” Article 263 definelset tasks and rights of municipalities.

243 1D02994, Article 262(2) of the SRBiH Constitutiohrticle 262(3) states: “the functions of authority
and management of other social business apart fhose which, according to the constitution, shall b
carried out in larger social-political units, shiadl carried out within the municipality.”

2441D00897, Article 66; 1D02994, Articles 256, 257.

245 E g, out of three neighboring municipalities, two wiuwonduct defence preparations and the third,
which was also in contact with the front line, wibulot do soSee alsdr. 30683-30685 (14 July 2008).
24°p0250.

247 Tr. 30290 (7 July 2008)See also1D00796; 1D00798; 1D00803; 1D00801; 1D00802; 1MG11
D01771; 1D00555; 1D00561; 1D00780; 1D01448; 1D009E300957; 1D00973; 1D00783; 1D00974;
1D00213; 1D00218; 1D01374; 1D01375; 1D02978.

248 pp0078, Article 7.
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“was to achieve something close to unity, or astiéa attempt to harmonize this
vast number of regulations adopted in the meantfferhis was as illogical as it
was impracticablé® particularly when it came to matters of finaice.

U. The development of regionalization
119. Witness “DE” explained the process by which the [RETED] was

established: “lREDACTED]??In Citluk, once JNA tanks halted near Mostar, an
emergency meeting of the municipality’s executivaurwil was called and a
Crisis Staff was set up in accordance with the leawAll People’s Defence of
BiH.>®

V. Dr. Prli ¢'s involvement with the Mostar Special Purpose Coutil
120. When Mostar came under attack by the JA/Serb farcéste April 1992,

its residents soon came to learn that no help wagisoway. The Republican
government in Sarajevo did not send help: no arfoexks, no military weapons,
no food supplies, nothing. The UN, while in theiwity, did nothing other than

hold a few meetings; it mounted no defence, itreffeno protection, it sat and
passively watched as the east side of Mostar wastlied unrelentingly. The

neighboring countries sent no assistance. The bergily municipalities were

either in the same dire straits or preparing fer ithevitable. If there was ever a
reason for a community to come together, this viestime. Despite having a
defence plan prepared as part of the All Peopleseire, despite having a
political mechanism in place for emergency circuanses (i.e. the forming of a
crisis staff which would have the authority to malepid decisions), despite
having drilled on civil protection, Mostar was imdiately overcome by chaos.
The Crisis Staff became impotent almost from itseption. The head of the
Crisis Staff was not up for the task, and even af vlere, he had neither a

functioning police force nor a Territorial Defent@rce. The Defence Plan for

2497t 30290-91 (7 July 2008).

20 Ty, 30289-30296 (7 July 2008); Tr. 31660-31672Sgptember 2008); Tr. 33765-33768 (27 October
2008).

2177, 33900-33905 (29 October 2008).

252 Tr. 15606-15607 (13 March 2007) (closed sessi@®EEDACTED]. Tr. 15617-15618 (13 March 2007)
(closed session).

%3 Tr. 32518-32525 (22 September 2008); Tr. 33714183(27 October 2008); Tr. 34121-34124 (3
November 2008). Th&itluk Crisis Staff included individuals who had loece members of the war
presidency and it was fully in accordance with ttiaev on All People’s Defence and the Statuteifuk
Municipality. See Tr. 30741 I. 23 — 30743 1. 16 duly 2008).
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Mostar sat in a vault; the city was being sheltbé, head of the Crisis Staff was
panic-stricken, shell shocked and doing notKitig.

121. Against this backdrop, one member of the CrisidfSBorslav Puljt,
took the initiative to draft a decision that woiddtrust the defence of Mostar
Municipality to a home-grown force that had recegrteen formed, the Croat
Defence Council — Municipal Headquarters Mostar (@ Mostar”)?>®> The
HVO Mostar was composed of both Croats and Muslinosn the Mostar
Municipality. This was the only available force thaas prepared and ready to
protect the citizens of Mostar. At the Crisis Staffice/shelter, Pulfi would often
encounter local Mostarians who would come to dffeir assistance. It was under
these circumstances that Dr. Pdind Neven Tondidropped by to see what they
could do to defend their city. Pujtook the opportunity to show Dr. Rrland
Tomi¢ the draft decision he wanted to table for disars$iefore the Crisis Staff.
The draft decision seemed to be an excellent itteaygh Dr. Pré made a
suggestion on how to improve it. He suggestedtti@draft decision contain the
following language, which was inserted as paragt&pdf the decision:

The ethnic structure of the command personnel ef @roat Defence
Council shall match the ethnic structure of thel®wk on active duty.
When forming new defence forces, the command peeoshall be
represented on the parity principle. This provisgrall apply to forces
formed after 1 May 92.

122. The Crisis Staff adopted this decision on 29 Ap892. In the meantime,
efforts to defend Mostar had already begun by lenahagers of enterprises,
professionals and technocrats who either had ceéienscoutside BiH and could
get assistance or had technical and organizatskiléd. By 13 May, the east side
of Mostar was falling, with its residents trying éscape to the west. Witness
Ratko Pejanovi provided graphic testimorfy® The Crisis Staff was defunct by
the time it turned over the defence of Mostar te VO Mostar; it existed in

name only. When asked about the status of thesC3isiff, Pulj¢ testified that, by

%4 Tr, 32115-32152 (15 September 2008); Tr. 325188222 September 2008); Tr. 33711-33718 (27
October 2008); Tr. 34121-34124 (3 November 2008).

#°p00180.

#6Tr, 10387 (5 May 20086).
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15 May 1992, when the Crisis Staff was disbandedhgy HYO Mostar and
replaced by the Special Purpose Council, it didexizt?>’

We did not de facto exist at that time, we wereblm#o do anything.

| think some 20 days or even more than that befosedate, the Crisis Staff
was totally useless.

I've already said that de facto at that time, wenti exist. We didn’t have
the instruments to administer. The Crisis Staffoalsad a number of
incompetent men who at the time were not up totaéis&s that they were
facing.

123. It was under these circumstances that the Presidénthe Mostar
Municipal Staff of the HVO, Jadran Tdpiissued the 15 May 1992 Order
disbanding the Crisis Staff and forming the SpeBiarpose Council of the
Mostar Municipality Staff of the Croatian Defenceudcil to “administer the
entire functioning of the city and care for itszgns.”*® Pulji¢ recounted™®

We did not talk about this document. | did seehew it was brought to the
staff, and it didn’t mean anything to me becausthattime the Crisis Staff
was not functioning. It wasn’t even at the firselkér where we were. We
were at the cellar or at the r ectorate[sic], whwes subject to shelling, and
most frequently the cellar was empty. Everybodyll-the& members of the
Crisis Staff would be hiding in different placestown because the town
was shelled on a daily basis. | saw that documdmrwthe messenger
brought it and delivered it to the Crisis Staff wthiat the time was in a
different building. We had already left the shelter
124. Prior to this Decision, Topihad issued an earlier Decision on 7 May
1992, appointing 13 members to the Special Pur@mencil, tasking them to
undertake certain requirements for the HVO Mostannidipal Staff® In
fulfilling part of the responsibilities entrusted him as a member of the Special
Purpose Council, Dr. Péliprepared a Report on the situation in the holding
enterprise- APRO Corporation Mostar, which he submitted to ENO Mostar
Municipality Department for the economy on 2 Juge2***
125. On 21 May 1992, Topiissued another Decision on the establishment of

the Croatian Defence Council of Mostar Municipafit§pursuant to the Statutory

27T, 32148-32150 (15 September 2008).
28 p00209.

2971, 32151 (15 September 2008).
20p00190.

201 1D2390.

#2p00219.
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Decision on the Establishment of Temporary Exeeutiower and
Administration in the territory of HZ HB®® Besides defence and internal affairs,
members of the Municipal HVO Mostar assumed respditg for functions
including: civil protection, general administratjoimance, the economy, social
services, provisions, utilities, housing, recondian, traffic, telecommunications
and information, social and health insurance, afdgee<® Out of the eleven
department heads, five were Muslim, including thead#l of the Department of
Defence. By the time the HVO liberated Mostar imeJll992, check-points had
been set up at the municipality borders and measweze in place to control
passengers as well as trade. The Mostar Munigypaléts not unique in taking
these types of actions: every municipality hadaively taken over the functions
of the other levels of government that had exigtette SFRY, i.e. the Federation
and the Republic. With the Republican governmerdbis to function outside
Sarajevo, the municipalities had to try to coorténéheir work and to self-
manage.

W. HZ HB Presidency meeting dated 3 July 1992
126. The Decision of the Foundation of the HZ HB, addpt@ 18 November

1991, was amended by the HZ HB Presidency on 3 7892. The amended
decision was published in the first issue of thecdg-Bosna Official Gazette
(Narodni list) in September 1982 A press release issued by Boban in his
capacity as President of the HZ HB explained tlasoaing and purpose behind
the HZ HB setting up provisionalexecutive authority:

On 3 July 1992 the Presidency of the Croatian Conitywf Herceg-Bosna
adopted decisions to set up a provisional executiuéhority in the
successfully defended and liberated areas thatdlkeoable them to resume
normal life, as far as possible, i.e. in order tswee supplies, trade,
production, health care, the safety of citizens athetir property,
accommodation for refugees, etc. These decisions way impinge on the
sovereignty and unity of Bosnia and Herzegovindti#dse decisions are in
accordance with EC principles on the constitutiooler of Bosnia and
Herzegovina as an independent state.

263 p00206.

264 pp0221.

%5 p00078 Decision of the Foundation of the HZ H-B, amendedsion of 3 July 1992 (dated Mostar, 18
November 1991 at the bottom despite this) as miiimtéNarodnilist issue number 1, September 1992, pp.
2-3, ERN 0050-8323-0050-8324 in B/C/S original, Estgtranslation at ERN 0050-7549-0050-7550.
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The Croatian Defence Council was set up as an afored of their own
against the occupier and aggressor in Bosnia anzeevina. As soon as it
was set up, the Presidency and Government of BammiaHerzegovina
were informed that this force regarded itself at pdirthe united defence
forces under the Presidency of Bosnia and Herzegowut that a joint
command of the armed forces for the entire ardgheindependent state of
Bosnia and Herzegovina needed to be establi€fied.

127. The Statutory Decision explicitly sets out in A2 the “temporary”
nature of this body; it was to cease work upon “ds¢ablishment of regular
executive authority and administratio?” In light of: a. the war raging
throughout BiH;b. the collapse of the Republican institutions arel feilure of
the Republic’s institutions to provide an effectidefence taall BiH citizens in
all areas of BiH; anda. the ongoing negotiations on the internal organiratf
BiH that would provide for real constituent righaad protections to the three
constituent peoples, permanentexecutive authority would expectedly emerge
from the peace negotiations which had been indiaby the international
community, and, in particular, the EC. Boban’s remmaoncerning the HVO as a
component of the armed forces of BiH, with the Riescy of BiH being its
Supreme Commander, echoes what Presidedin@n and lzetbego&ipublicly
announced in their 12 June 1992 Joint Statefffemnd later agreed to as part of
the Friendship and Cooperation Agreement of 21 18822

128. The amendments were precipitated by and should Esoonsidered in
the context of developments taking place betweevehider 1991 and July 1992:
a. the war in Croatia had temporarily ceadéth. there was no agreement on the
future internal organization of BiH between the &sand Muslimsg. the EC-
sponsored negotiations adopted the principles @fCttileiro Plan on 18 March
1992; d. BiH, largely due to Croat and HDZ support for tleferendum, had
received international recognitiore. the war was raging; 70% of BiH was

occupied by the Serbs, and the non-Serbs werade fgart exiled to remaining

2661D02441.

57 p00303.

2% p10481.

2%9p00339.

2% The Peace agreement under international auspiyesg Vance) was signed in Sarajevo on 2 January
1992.
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free territories and abrodd’ f. the BiH Assembly had ceased to meet and the
BiH Government was effectively not functionfdigand had no influence outside
of Sarajevo, which itself was completely surroun&édg. municipalities had
assumed most of the functions of the SFRY and #auBlic, creating the need to
coordinate their activities, antl; HVO forces had defended significant parts of
BiH (e.g. Herzegovina, Central Bosnia, and Posgvina

129. The amendments were intended to enable the creatioew temporary
bodies to coordinate the work of municipalitiescertain areas in line with these
express needs. The HVO needed to coordinate tliedumunicipalities’ Crisis
Staffs. Cooperation between municipalities was r@gdebecause of the lack of
available communication with the Republican govezntn its limited
functionality and its limited capacity to providadic services to citizens.

130. On 3 July 1992, the HZ HB established a legislatbaxly with the
adoption of an amended version of the 18 Novemi@911Decision on
Establishing the Croatian Community of Herceg-BdSfiaArticle 7 of this
Decision vested supreme authority in the Presidétite HZ HB (Boban) and the
Presidency of the HZ HB, consisting of “represenést of the Croatian people in
the municipal bodies of authority, the senior a#fichereof or the presidents of
the municipal Croatian Defence Council.” This Demis“introduced for the first
time the position of the President of the Croatammunity of Herceg-Bosnha as
a single, independent entity that had not existedntil the 3 of July 199237
According to Article 8, the Presidency was empowdme“appoint the executive
and administrative bodies of authority in the CiamatCommunity of Herceg-
Bosna.?’® It was on the basis of this Decision that the utay Decision of 15
May 1992 on the establishment of the HVO HZ HB enw®e and administrative

27 Map: “Extent of Serbian occupation,” “War in Crisaind Bosnia and Herzegovina 1991-1995” ed.
Maga$, B, Zard, |., Frank Cass, London, 200%ee alsd®00274, Official Gazette of Republic of Bosnia
and Herzegovina, Number 7, page 234, Decree deglaristate of war, signed by Alija IZETBEGQYI

20 June 1992, preamble: “the aggressor, who reftsdalt aggression, has occupied over 70% of the
territory of the state of Bosnia and Herzegovina ...”

272 \vitness “DE”, in his testimony, explained thausition in his answer to a question from the presjdi
judge at Tr. 15595 (13 March 2007): “[REDACTED]1¢sed session).

273Tr, 7974 (9 October 2006).

"4 pp0302.

275Tr, 30305 (7 July 2008).

7°p00302.
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body was amended by the Presidency of the HZ HER. 3Quly 1992 Statutory
Decision outlined with some specificity the roletbé President and departments
of this interim executive and administrative bddY.Irrespective of his new
position as President of the supreme legislativdypae. the Presidency of the
HZ HB, Boban continued in his capacity as Presideinthe HVO HZ HB
executive and administrative body.

131. On 3 July 1992, the Presidency of the HZ HB adopedDecree on the
armed forces of the HZ HB (“Decree on the ArmedcEst)?’® This Decree was
based on and expressed the spirit of (save forssacg modifications) the
SFRY’s and BiH’s Law on All People’s Defent€.The Decree on the Armed
Forcesprescribedthe duties of the HVO HZ HB executive and admiitte
body in a very similar manner as the BiH Law on Pdlople’s Defence prescribed
the duties of the Executive Council of the AssemifiyBiH.?®° The Decree Law
on Defence that the BiH Presidency adopted on 1¢ M®2 was also grounded
on earlier Laws on All People’s Defent®.

132. The Decree on the Armed Forces set out the redpbiss of the
Department of Defence as administrative, not ojmerat?®? Beyond this, the
Decree established local offices called Defence ithtmations - and within them
Defence Offices - to handle administrative matsesociated with the milita’y°
These tasks were devolved to the municipalitieghiem All People’s Defence
system?® Pursuant to the Decree on the Armed Foraesbilization was

regulated in a similar manner as under the previbag on All People’'s

277pp0303 (same as 1D00156).

'8 p00289.

Z91d., Article 62; 1D00897.

280 cf, 1D00897, People's Defense, SRBiH, 9 February 1984cle 87 which defined 13 types of
activities of the executive council that were mwiaivilian in nature with P00289, Decree on the &tn
Forces of the HZ H-B, 3 July 1992, Article 9.

2811D01238.

282 p00289, Article 10.

283 p00289, Articles 12-14.

284 5ee1D00897, Law on All People's Defense, SRBiH, 9rbaby 1984, Article 63, items 4 and 5 which
provided that the municipality “secures the unityte rights and duties in the all people defensmadin ...
guides and synchronizes the preparations and Hres mf the defense ... training for the working peopl
and citizens, performs the duties related to thidany registry, providing manpower and mobilizatiof
the armed forces with military conscripts and mateyoods from the list...”
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Defence’®® The Decree on the Armed Forces regulated the gsoo& military
appointment$®® Pursuant to Article 29, the Supreme Commandehefarmed
forces of the HZ HB was the President of the HZ RResidency. Thus, in
addition to being the head of the executive antlatyve bodies in the HZ HB,
pursuant to this Decree, Boban also became thedfebd military.

133. The Decree on Armed Forces provided that the HZ “riBmbers (the
municipalities)” contribute to the budget of thedaetment of Defence; it was to
be “adopted by the HZ H-B members” based on “thedeeof the Armed Forces
of the HZ H-B.”®" Because the HZ HB was established primarily ferdefence
of the municipalities and areas of the HZ HB, respoility for the defence’s
financing lay with the municipalities. The Departrhef Defence was exclusively
responsible “for the provisioning of the Armed Fescwith combat equipment
(artillery pieces, arms and ammunition).” Other @igs such as “materiel,
equipment, food, financial resources and medicatieninary and other supplies”
were to be carried out “by the HVO Dfence [sic] Bement, in cooperation with
other departments of the HVO as well as othertirtitins and bodies?®®

X. Friendship and Cooperation Agreement dated 21 Jy 1992
134. BiH’s independence was recognized by Croatia imateti and

unreservedly. Soon thereafter, dhovan and Izetbego¥i President of the BiH
Presidency, began to have contacts and to seekto@p®perate. The first public
indication of this cooperation came from a pubfiterview with 1zetbegoviin
the Croatian news agency HINA. Izetbegoskplained that he supported the idea
of a confederation between BiH and Croatia. He alsted that “[w]hat took
place in Split [the bilateral meetings of 16-17 M&992 with the HDZ BiH

285 Cf, P00289, Article 36-38 with 1D00897, People's Deé&rSBRBiH, 9 February 1984, Article 59, which
set up tasks of the social-political communitiesufigipalities, republic). Item 11 states: “organamd
perform the duties and the tasks related to theapitreg and executing the mobilization of the arrfaedes,
organs, organizations and the communities, militdagies in the All People’s Defence domain, in
accordance with the law and other regulations.” IHgislation of RBiH also accepted a similar saati
See4D00409, Decree law on the armed forces of the Bépof Bosnia and Herzegovina, Article 21,
which proposed: “The Republican Presidency shalleorthe mobilization of the armed forces, parts
thereof, or others involved in defence as stipdlatethe Decree Law on Defence.” Article 24 spexifi
“The following shall be responsible for the prepima and implementation of Army mobilization: 1.eth
Minister of Defence - for the preparation and inmpémtation of Army mobilization and other dutiestlie
Ministry of Defence’s sphere of activities; 2. Armyits and institution officers- for the preparatiand
implementation of Army unit and institution mob#itzton.”

8°p0289, Article 34.

87 p00289, Article 55.

%8 00289, Article 41.
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delegation subsequent to the Graz meetfigg only the Party’s position and, in
future, SDA will advocate for this view in the patal and state organs of Bosnia
and Herzegovina in order to determine a joint platf with the other political
parties for official talks with the relevant orgasfthe Republic of Croatig™

135. Following Izetbegovi’'s HINA interview, Tutman and Izetbego¥iissued
a Joint Statement on 12 June 1992. The Joint Se¢amtemas, in part, issued
because Izetbegayvivas “not able to travel outside Sarajevo.'d@man, on behalf
of Croatia, offered his continued help to BiH angrmessed his support for the
BiH Presidency “to consolidate the defence of tlepublic by uniting all forms
and components of armed forces to the unified arfoedes of Bosnia and
Herzegovina under the superior command of the éeasy of Bosnia and
Herzegovina.®**

136. Subsequent to the Joint Statement, the BiH Repambliauthorities
prepared a Platform for Regulating the Relationshiph the Republic of
Croatia®®®> The Platform covered, in significant detail, theeas of mutual
cooperation envisaged (e.g. military, refugees, dmitarian assistance,
establishing a joint bank, and protecting the edés of the citizens of both States
abroad). This Platform would lay the groundwork ftive Friendship and
Cooperation Agreement dated 21 July 1992 betwedn &id Croatia; an
agreement negotiated between lzetbegawd Tuiman.

137. The Friendship and Cooperation Agreement was relobeof “the need
for agreement in resolving issues of vital impoceifor their mutual cooperation
and joint opposition to aggression.” It was alssigeed to provide a general
framework for the future organization of BiH in k@#eg with the constituent
status enjoyed by the nations in BiH, i.e. ensurgg@inst the imposition of a
unitary political system??

138. Based on Item 1 of the Friendship and Cooperatignedment, the
“constitutional-political system of the country Widle based on constituent units

in the establishment of which due account will Bkeh of national, historical,

2891 D02739; Tr. 29149-29152 (4 June 2008).

2901Dp02739, p. 9.

21 p10481See alsdr. 27720-27722 (7 May 2008).

2921D01773; Tr. 29895-29901 (25 June 2008); Tr. 3125859 (25 August 2008).
293p00339; Tr. 27720-27734 (7 May 2008).
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cultural, economic, traffic and other elemerft§." These principles essentially
tracked the criteria set out by the Cutileiro Pfams well as the peace plans that
were to follow, i.e. the Vance-Owen Peace Bfaand the Owen-Stoltenberg
Plan®*’ The Friendship and Cooperation Agreement descrthedmanner by
which established civilian structures would be a&eédp Institutions would be
harmonized with the constitutional and legal systeimBiH, in the spirit of
protection of the constituent rights of the threestituent nation&™

139. Based on Item 6 of the Friendship and Cooperatigredment, the HVO
(military) was acknowledged “as an integral parthe united armed forces of the
[BIH].” However, three weeks later, Izetbegbuieneged on this part of the
agreement by amending the BiH Decree on the Arnoedes, wherein the HVO
was subordinated to the ABit’ Izetbegowt recognized the HVO on at least one
occasion as a component of the armed forces of &Hypposed to a subordinate
unit of the ABiH3® This is but a small example of Izetbegdwilack of sincerity
and persistent “two-track” approach.

Y. 14 August 1992
140. On 14 August 1992, the HZ HB Presidency held aisesgforming the

HVO HZ HB executive and administrative body. Duritigs session, Boban
relinquished his position as President of this akee and administrative body
and Dr. Prié was appointed in his stead by the HZ HB Presidéfa@ontrary to

what is recorded, Dr. Péliwas never théle jureor de factoHead of the Finance
Department from 15 May 1992 to 14 August 1§%a. the minutes of the
Presidency of the HZ HB'’s session held on 15 Ma9218lo not mention any
appointments® b. the 3 July 1992 Presidency session does not nretitéoHead

of the Finance Department, or that Dr. ®rlias present in any capacity/:c. the

294 p00339.

29%1D00398, Statement of Principles, Chapter A.

2961 D00892, Constitutional Framework, Chapter I.

297 1D01778, RBiH, HZHB, Agreement regarding Bosniaz#égovina — booklet for HZHB Presidency
meeting; 1D01557.

298 00339, Friendship and Cooperation Agreementu11992.

299 4D00410, Article 1: Tr. 28974-28975 (3 June 2008):27827-27830 (8 May 2008).
3001 D02432; Tr. 28978-28980 (3 June 2008).

91 pp0429.

3027t 30358-30361 (8 July 2008); Tr. 33728-33733 (@Fober 2008).

%93 pp9526.

%941D01670.
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minutes of the 14 August 1992 session of the HZ P#Bsidency contain no
mention of Dr. Prii’s name as a department head in proposals for wwe2s >
and; d. there is no evidence nor any enactment proving Bra Prlic ever
functioned as Head of the Finance Department.

141. During this session, Bozo R&jiVice President of the HZ HB Presidency,
reported on the political and security situatiorthie areas controlled by the HZ
HB. He commented not only on the grave dangersdattie BiH Croats due to
the war, but also on the intransigence and unwitiess of the Muslim political
and military leadership to have:

discussions and negotiations on the organizatiadheoftate of BH pursuant
to the principles of the [EC], with three constittienits. Their insincerity in

talks leaves no doubt that they support the moélel oivic state — read
unitary — and that they are ready to endure whonvgnbow many more

human casualties and material destructf8n.

142. These changes to the HVO HZ HB were essential &rous reasons.
Until 14 August 1992, Boban was the head of thecetvee and legislative
bodies, in addition to having other functions suaf being the Supreme
Commander of the HVO HZ HB (military) and Vice-Fdent of the HDZ. By
relinquishing his post as President of the HVO HZB Hxecutive and
administrative body, there would be at leasdeajure separation of legislative
from executive power. Also, as of 14 April 1992 ttepartment heads as part of
this collective executive and administrative boddmot met, in part perhaps
because Boban was preoccupied with more pressitigmhaelated to his other
functions®®’ By this time, the situation on the ground had difically
deteriorated because of the breakdown in the Regaubinstitutions and the lack
of funding for social services at the municipal devwhich were normally
financed by the Federal and Republic governmerits.SDK was not functioning
and no funds were being distributed by the Repabligovernment. The taxes

that could be collected at the municipal level weeeng used to finance defence,

%95p0391.

306 p00391. Lord Owen expressed a similar refrain wdiscussing his observations from his dealings with
Izetbegovt and Gani concerning the fate of the Muslim residents ofagaro who were deliberately
forbidden to depart Sarajevo and escape the daagdrmisery hosted upon them by the shelling aggksi
of SarajevoSeelD01547; 1D01549; 1D01552.

307 Tr. 30359-30361 (8 July 2008).
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which left the general population virtually withobiasic social services. As
Witness Tomt explained:

At the time of the collapse of the system, the roipailities that had control
of their territory and could work were actually ragsrosperous than before
the war, because there was no transfer of monethdgobudget of the
republic, as the SDK didn’t work. But the instituts such as the pension
fund, the fund for higher education from which thaiversities were
financed, or water management which were run frov@ level of the
republic and from where money for the pensionemsecand for healthcare,
they were left without money. And the municipaktieontinued to raise
funds that they were entitled to, but they usedntlexclusively for defence,
so that university teachers were left without satarsecondary schools were
left without salaries because those schools weantied from the regional
level, doctors and hospitals were also financethfregional funds or partly
from the funds of he republic, were left withoulasees [...] So a huge
number of the population or a huge part of the patun was left without
money. So it was our role, first and foremost, &phthe citizens and the
municipalities which, due to the war activities,revéeft without money for
financing their tasks. [...] On the ground there \aheady chaos. We were
trying to gain control over i*°

143. Most of the initial work of the HYO HZ HB executivand administrative

authority dealt with making adjustments to the tle&isting Federal and Republic
legislation that needed to be harmonized in light the prevailing

circumstance®” A very specific example was provided as to why admeents

needed to be made to laws such as the Law on Ceas: by August 1992,
Yugoslav Dinars “did not exist in any of the momgtpayment transactions in the
territory of Bosnia-Herzegovina ... payment transactservice[s] that [were] in
charge of the payments both in Bosnia and Herzegoand in the former
Yugoslavia no longer functioned ... in this area leé¢ Croatian Community of
Herceg-Bosna, most of the payments were effecte@roatian Dinars because
Croatian Dinars were most easy to be had and soatde$s was carried out in
German marks*° Similarly, the Decree on the Implementation of @®@minal

Code of the Republic of Bosnia and Herzegovina tiedCriminal Code of the

SFRY During a State of War or Immediate Threat @r\n the Territory of the

308 Tr, 33738-33739 (27 October 2008). For a more detepunderstanding of the manner in which social

services were financed by the Republic and fromrégonal level,seeTr. 33740-33744 (27 October

2008); 1D03111, Chapter 1, paras. 23-26; Tr. 353885, 35159-35186 (12 January 2009).
09T, 31697-31700 (1 September 2008).
3107t 30349 (8 July 2008).
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Republic of Bosnia and Herzegovina, Croatian Comityutlerceg Bosna HZ H-
B (“Decree on the Implementation of the Criminaldét) was adopted in order to
make the BiH Criminal Code implementabté and in order to avoid parallelism
or conflict between BiH and HVO HZ HB legislatidt. Article 1 of the Decree
on the Implementation of the Criminal Code emplebithe application of BiH
legislation, while Article 2 provided for the coms®n of fines for criminal
offenses from Yugoslav Dinars into Croatian Din#fsWithout these changes,
the Criminal Code could not be implemented effedtivMoreover, none of the
amendments to the BiH Criminal Code contravenedsthstantive nature of the
crimes and the Code in general or the BiH Congbitut

144. Other relevant legislation adopted by the Presigeriche HZ HB during
the 14 August 1992 session serves as an indicatbeantentions of the HZ HB
authorities and whether their actions were necgsmad reasonable or part of a
common criminal plan. The Decree on the Organinatind Responsibilities of
the Departments and Commissions of the HVO anHthddB defined how the
organs of the HVO HZ HB would function as a proorsl executive and
administrative authority*>

145. This provisional executive and administrative autiyofunctioned as a
collective, in the sense that anything passed oitld be based on a collective
vote. Concerning work within the competencies of tbepartments and
commissions, pursuant to Article 3 of the Decree tbe Organization and
Responsibilities of the Departments and Commissafntghe HVO and the HZ
HB, responsibility rested with the departments, ang@articular, the department

or commission head. Article 6 defines the departsiede jure position:

311 pp0128, Croatian Council HZ HB Report for the wofkvarious departments during the year 1992,
September 1992. In this report the HVO HZ HB exieuauthority noted: “At the legislative level the
Council has passed 71 decrees, 21 decisions, numeuntes and rulingdn making regulations it has
tried to ensure that the regulations were concretand in harmony with the existing regulations of the
Republic of Bosnia and Herzegovina, in order to avd parallelism and conflicts in legislation in
practice. However, priority has been given to such legistatas would ensure the efficient protection of
the Community’s interests in all spheres of lifel avork, particularly defence.”

12 p00449.

313 1D00001; P00440, Article 5 states: “In order talise the tasks entrusted to them, departments and
commissions of the HVO shall execute policies, apdly and ensure the application of regulations and
other acts issued by the Presidency of the HZ HiBthay are responsible for the situation in thearfer
which they are formed.”
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“Departments and commissions of the HVO shall nawnihe situation and
initiate efforts to resolve issues in those fidlolswhich they are formed, resolve
issues within their competence, perform supervisasks, apply regulations and
other acts...” This corresponds with the BiH Law dat§ Administratior** In
performing their prescribed duties, heads of depamts had the right to issue
regulations independently; a right they exercisétth wome regularity>> Article

7 mandated that the departments and commissiongécate with the republican
bodies in the preparation of acts which confirm gudicy of the Republic of
Bosnia and Herzegovina and in the preparationws$ land other regulations and
general acts, referring to issues of the equalitthe constituent peoples of the
Republic of Bosnia and Herzegovina.” The same pplaes relating to the
responsibility and work of departments and comroissi and in particular the
independence with which the department and comamnidseads carried out their
competencies, applied at the Republic level. Asnéés Zarko Primorac
explained when discussing whether as a cabinestairine would take directions
from the “Prime Minister” [sic]:

| had to operate under the laws that applied innBosnd Herzegovina.
Understandably, whenever those laws had to be eappthere would be
consultations at government level, perhaps cortguita with the prime
minister [sic] or with whoever happened to be a& time in charge of
coordinating all these ministries. But my respoitisypwas to the law itself.
There was no hierarchy in that way in the senst@fprime minister [sic]
having the powers to give me an order that trardeemy understanding of

the law>'®

146. Finally, Article 34 mandated that relevant prowsoof the BiH Law on

State Administration would:

apply to interrelations in the realisation of thights, obligations and
responsibilities of the HVO and departments andro@sions in execution
of their powers, the organisation of municipal H@@ices, basic issues of
supervisory inspections, general questions of stitrg public authority, the
management of the departments, commissions anzesffresources for the
work of HVO bodies, working relations between enygles and other issues

314 1D00822, Law on State Administration, 6 March 198ficle 24: “Administrative organs shall, within

their rights and duties, be responsible for theagion in the areas for which they were formed...”

315 E.g. 1D00016; 1D00015; 1D00019; 1D00023; 1D00020; 1@A001D00147; P00309; P00452;

1D00065; 1D00129; 1D00197; PO0309; P00527; PO0BR61336; 2D01232.
316Tr, 29990 (26 June 2008).
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of importance for the functioning of the departnsentommissions and
offices.

147. The Decree on Internal Affairs During a State ofrWalmminent Threat
of War on the Territory of the HZ H-B (“Decree amérnal Affairs”}*’ serves as
another example of theeed to adopt such legislation at that time intlighthe
prevailing circumstancegéurticle 12 stipulated that the Heads of Departmeats
had the power to restrict or prohibit movement ublg places in certain areas
due to exceptional circumstances — a power noustetl to the President of the
HVO HZ HB or the HVO HZ HB itself; and. had to report to the HZ HB
Presidency — not the HVO HZ HB or its President hemever exercising this
power. Article 25 stipulated that this decree “tHa@ brought into line with
current republican regulations when the conditiares met for the normalisation
of the legal and other traffic with the relevandies of the Republic of Bosnia
and Herzegovina.”

Z. Dr. Prli ¢'s interview — 17 August 1992
148. A few days after being appointed President of tMOHHZ HB executive

and administrative authority, Dr. Ryliparticipated in a televised interview in
Split, Croatia. Among the participants was Jureviaal then President of the
Government of BiH. This interview is remarkabletivat Dr. Prl¢ succinctly set
out the essence of the “temporary executive govenminof the Croatian
Community of Herceg-Bosna,” identified the underlyicauses of the war, and
beseechethe powers that b seize the moment by grasping onto solutions that

were within reach for an enduring peace and thi¢tiqad| stability of BiH, a nation
of three constituent nations and others. Dr<¢Pirter alia, noted®*®

The Croatian Defence Council is a civilian authgmtamely theemporary
executive government of the Croatian Community of ldrceg-Bosna and
that much should be clear.In all fairness, terms coincide. HVO /Croatian
Defence Council/ is also the name of the militanjtsi operating in this
area, and the same designation is that of the temnpoexecutive
government in the area of the Croatian CommunityHefceg-Bosna. ...
This temporary executive government was elected iye presidents of
the war presidencies of municipal assemblies, ensng in that way the
legitimacy of that temporary executive governmentln all its documents

it emphasizes that all of them are temporary documds, it adopts

3171D00002.
318 1D02078.
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interim measures, it complies with the legislatiorof the Republic, and in
the preamble of all its decisions it refers to desions concerning the
introduction of a state of war, the imminent threat of war and to the
Constitution of Bosnia and Herzegovina.... All the documents, all the
headings, feature the Republic of Bosnia and Henzeg, and in no case
should it be taken to mean - and that is very oftesssed - that the Croatian
Community of Herceg-Bosna means a certain brealouBosnia and
Herzegovina. In no casd, believe that it constitutes one road, one
direction towards sustaining the statehood of Bosaiand Herzegovina
and the materialization of the interests of equallythe Croatian and the
other constituent peoples living in it.(p.5)

[..]

The Croatian Community of Herceg-Bosna fully respeis that proposal
of the Constitution. And, as for some who do not want to talk abowatni
believe that by exhaustion, procrastination, a lerobcan be solved, | think
that it cannot.We have to organise everyday life. Our economic,
financial and every other system in Bosnia and Heegovina have
collapsed.We all have to be clear on that. With exceptiorfédres, with
numerous victims, more than a hundred people fravst&t are undergoing
treatment here in neighbouring Firule alos® many have been killed
liberating us from the occupation in a part of ourregion. We had to
organise life. Now we have to make a road to Centr8osnia, for when
winter comes, those people will not be able to gdod. ... | believe that
the points of departure formulated by Europe, statng that there exist
three national units in Bosnia and Herzegovina andavhich clearly said
and proposed which competences those three nationahits should
have, which rights should be ensured to peoples those national units,
must be taken as points of departure for talks. The&€roatian people are
anxious to see the war stop, and peace come, and ave in favour of a
political agreement with all groups relevant to theregulation of the
political space of Bosnia and Herzegovinaand, by the same token, an end
to the war. We have lost over a hundred thousasmd lio this war in Bosnia
and Herzegovina. Should it take another hundredisdwod or another
hundred thousand yet for us to come to some palligolution? ...l think
that these problems @f political arrangement can be solved in talks of
all the relevant factors in Bosnia and Herzegovinaput exclusively
under the aegis of Europefor, had we been able to come to an agreement,
the war would not have ever taken place. (pp. -7

[-.]

The Croatian people were the ones who were for iBomnd Herzegovina
the most. The Serbian people aggressed on Bosdiddarzegovina. The
Muslim people, who was not prepared, mostly cedettary to the Serbian
side temporarily. Only the Croatian people, notyprijut in the most
organised way, defended Bosnia and Herzegovina, Andnt to stress in
particular that the Croatian people is the one thatis really for Bosnia
and Herzegovina, but upon principles that we talkedabout in Europe.
We should take that, we should elaborate that and @/should implement
that. We are wasting time, and we are not aware dhe responsibility
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that we have before the people. Who will explain tonothers why their
sons got killed, and/? will go on being killed / in future, when we can
solve these questions todayp. 12)

149. Consistent with his public statement and indicatbfehis transparent
efforts to ensure that all legal instruments padsgdhe HVO HZ HB were
brought to the attention of the Republican autiesjtDr. Prl¢ sent a letter on 12
September 1992 to the President of the GovernnfeBit-bwherein he informed
the Republican authorities of and provided themhwithe acts passed by the
temporary executive and administrative body*>?.”

150. Pelivan’s observations were also rather tellingtipalarly in light of the
evidence showing lzetbegdis lack of willingness to negotiate forthrightlyrfo
an internal organization of BiH that would guarantee constituent rights of all
three nations, particularly those of the Croats wieoe the most vulnerable since
they comprised less than 18% of the BiH population:

Political agreement is a requirement. All the asasyand all the talks that we
have conducted increasingly point to the fact tihat question of political
agreements cannot be postponed any longke thesis that we should
jointly liberate, defend Bosnia and Herzegovina, ath then talk about
political issues and the political organisation oBosnia and Herzegovina
cannot be accepted. Obviously, this is a job thatevneed to do in parallel
and | think that we have spent enough time alreadyWe have no more
time for delays. And | am increasingly convinced that even those wieoe
in favour of the option of postponing such talleglise that substantive talks
on the subject are indispensable, aml returning to Sarajevo, | shall put
this issue on the agenda with all seriousness anadkistence. | think that
there exist broad possibilities for an agreement tde reached without
delay. ... The political reality of Herceg-Bosna is absolutedgognised. In
the area of Herceg-Bosna the political organisatioin the Croatian
Democratic Community has been formed. Thus it agnoa a broader or a
narrower basis. Therefore it is absolutely recagphias a political reality. ...
But, in any case, probabthe representatives of the Muslim people were
those who insisted the most that we should reallyavk for a joint defence
of the Republic, and that we can proceed with polital agreements after
the war ends.The other peoples, primarily representatieéshe Croatian
people, who is in a relative minority in terms of is share in Bosnia and
Herzegovina, insist that we make our choice alreadyoday and clearly
determine what objectives we are fighting for in afree Bosnia and
Herzegovina, and on that basis, with which instrumets, with which
solutions, are full equality, the full rights of ewery people, guaranteed.
And, | believe that the representatives of the Gaoapeople are completely

3191D01558.
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right there and we shall insist that an agreemenelbched without delay. (p.
9)

151. Tangentially related to Pelivan’s remarks regardiigyintent to place the
need to discuss “political issues” and the politmayanization of BiH “with all
seriousness and insistence” on the BiH governmgendsa, in parallel with the
need to defend and liberate BiH jointly with the s, are the efforts made by
Witness Zoran Perko¥i who returned to Sarajevo with Pelivan. Perktvi
remarks were made in light of the Friendship andg@oation Agreement and the
need to find immediate solutions to matters coriogrithe judiciary resulting
from the siege of Sarajevo and the collapse of Biégan institutions’?° While
the details of his efforts are dealt with in thetem of the Defence Theory
relating to the judiciary, it is noteworthy thatsgpte the Joint Statement and the
Friendship and Cooperation Agreement, Izetbegbad no intention of honoring
his commitments. Perkavifound that by this time the Muslim leadership
effectively controlled the levers of government amds acting contrary to the
principles of legality. They did so by masqueradiogenism as proportional
representation; placing a Serb, for instance, @sviimister of Justice as a fig leaf
to cover the fact that the decision and policy-mgkauthority lay with a lesser
body, with node jure jurisdiction, but headed by a Muslim connectedthe
SDA*

AA. London Conference (26-28 August 1992)
152. With the failure of the Cutileiro plan, in part lzerse Izetbego¥ihad

withdrawn his acceptance off€ international efforts to find an acceptable peace
plan intensified, starting with the talks hostedlmyd Carrington in London on
26-27/8 August 1992, known as the London Conferéficéfhe London

320 perkovit places his trip to Sarajevo in July 1992, whildiva's televised interview was on 17 August
1992. From the context of Perkéd testimony, especially when considering that [ea@awas under siege
with UNPROFOR providing air transport, the periddPerkovi’s trip to Sarajevo and the events to which
he testified would have been in the second hafuafust 1992.

321 Ty, 31633-31640 (1 September 2008pe alsdlr. 32031-32034 (4 September 2008), where Petkovi
verifies that Dr. Ismet Daubdgsiwhose investiture to the BiH Constitutional Cobyt the SDA lacked
legality (and may further explain thdtra viresnature of the BiH Supreme Court Decision on thyaliey

of the HZ HB (P00476)), was the brother of Seadl2at, who was head of the office responsible for
harmonizing legislation, and hade facto appropriated authority from the Minister of JustiRanko
Nikoli¢.

32277, 16970 (4 April 2007).

3231, 16669-16670 (2 April 2007); 1D02454.
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Conference was effectively a continuation of the gGcess, resulting in the
formation of the ICFY*** As Witness Herbe®kun put it, “[the conference took
up its work from where the EC had left off, so #eguis was part of our work ...
all of the previous official material [being] uskd.®*® Boban, upon the express
invitation of Lord Carrington, attended the LondGonference as an observer
with the right to express his opinions. Lord Cagton noted that “strenuous

efforts [were being made] to ensure that the vieivdhe Bosnian Croats are

heard.®?°

153. Pertinent to the Defence case isdinan’'s statement at the London
Conference:

While expressing my thankfulness | nevertheless lavobserve, noting
that is also the view of many other concerned pedamiliar with the
crisis in former Yugoslavia, that the internatiocaimmunity has not yet
found an efficient mechanism for stopping aggressamd that it has not
summoned enough will and ways and means to entrthial destruction
wrought by a war such as Europe has hardly knosspaated with the
most barbaric form of “ethnic cleansing” in order ¢reate “ethnically
pure areas” within the scope of the programme ef dbnquest of the
territories of other states. Therefore, | make eadbr efficient ways to
terminate the horrors of war, to stop the loss whéan life, civilians in
particular, and the vast damage of property, asepasites for the
gradual re-establishment of peaceful life and gadtions among states
emerged in the areas of former Yugoslavia, andr timeegration into
civilized Europe. In this connection, | cannot bernind you of some facts
related to the occurrence and spreading of thescamsthe area of the
former Yugoslav community. ... Such an incomprehdassiowness and
the breach of all set deadlines are becoming irgble. It should be noted
that the Republic of Croatia in the area from Steskd Brod to Zupanja, is
continuously being attacked from the territory afSBia and Herzegovina.
Forces of the former Yugoslav army, that is, Sevtmmtenegrin military
formations, still occupy purely Croatian areas boaft Dubrovnik, which
are not within the UNPA'’s [United Nations Protectagas] because there
is no Serbian population in those areas. Accordiinthe Vance Plan the
aggressor army had to withdraw from this regioorayltime agé?’
BB. 17 September 1992
154. Subsequent to the London Conference, Dr. ¢Prixpressed his

understanding of the aims of the HZ HB, and inipal&r, his personal views on

the future of BiH during a meeting with diman in Zagreb, Croatia, on 17

$241D01312.

3257t 16670 (2 April 2007); 1D01312, Chapter |, p. 4
326 1D02454, p. 4.

3211D00397, pp. 1-2.
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September 199%° Dr. Prlic was not aware that the meeting was being
recorded®® Accurate and verifiable transcripts do not existduse the tapes
were destroyed. The transcripts, known as the deesal Transcripts, have been
admitted into evidence (presumably to be accordeidht with due deference). In
this meeting, Dr. Pris remarks mirror in many ways his televised intevw a
month earlier on 17 August 1992. After stressing deneral opinion of the aims
of the BiH Serbs and Muslims, Dr. Rritresses the political goals of the Croats
as reflected by his understanding of the aims @A HB:

It has been clear to me ever since | became inddlvéhis and since | have
been in this post. This aim is the forming and drdg of Bosnia and
Herzegovina in accordance with the principles ef Buropean Community.
That is, the constituting of Bosnia and Herzegowmaugh three national
units. | think that this is convenient for the Ciabut the national
composition of the population should not be theyamiterion. | would like

to say that in this part we have generally sucagededefending the
Croatian areas, except for the Bosnian Posavtha.

155. Dr. Prli¢ also remarks explicitly that the HVO has no offeasaims
towards the Serbs:

We believe that we shall not hold on to anythirgf ik not under our boot. |
think I can say this openly in this company. | aot im favour of some high
politics which would deny what our units have deleth We did not enter a
single Serbian village, nor do we want a singleber village. But we shall
defend our territory™*

156. Dr. Prli¢’s words were neither related to nor contextuatpreected with
any possible conflict with the Muslims. He did esgs the following, which can
be seen as being relevant to BiH Croat-Muslim rexat

We have organised the authorities. This is onlgstis we have an official
gazette. We are passing the necessary decreesewsing to take care, to
take care of that civilian aspect in the liberateditories. Why is this
important? It is important because in a disorgahigiuation, people will
join those who are organisel.we set up our institutions, through the
SDK /Social Accounting Service/, through the munigal Croatian
defence councils, then people from other, who belgrto other nations,
will join those who are organised and who wish tontroduce law and
order in a certain area. There is still no political agreement regarding th

328 p00498.

3297, 27472 (5 May 2008).
330p00498, pp. 28-29.
31p00498, p. 29
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relations between the Croats and the Muslims, thela¢éions are becoming
ever more tense and certain conflicts are loomtegsonally, | think that it
will be impossible to avoid conflicts entirely. Hewer, we must try to keep
them under controt®?

157. By these remarks, Dr. Ptlis outlining the importance of bringing a sense
of order and security, which in turn, will attrathers from other places and other
nations to join. Simply, Dr. Pdiis promoting the establishment of a functioning
civil society under the rule of law. By trying toake the areas in which the HZ
HB exists attractive for others to join, Dr. Erlis hardly advocating ethnic
homogenization or thengineering of the political and ethnic magfsthe HZ HB
so thatthey would be Croat-dominated, both politically addmographically
Finally, Dr. Prl¢ commented on efforts made by the HVO HZ HB to laigu
customs, border crossings and other matters witiatizr. These were pressing
economic issues that had to be resolved by codrdmavith a neighboring
State®?

158. Bunti¢ was also present at the 17 September 1992 mastinggreb. He
was recorded as having said:

I would count the following as important and unastéd facts: firstly,
according to the current Constitution of Bosnia aferzegovina, it is
defined as a complex state, consisting of threestdative elements.
Secondly, | do not know of any other multi-ethnamunity in the world
arranged in accordance with the unitary principléirdly, since the
beginning of the peace talks on Bosnia and Heraagounder the aegis of
the international community, the findings of thedBaer Commission, the
European Community and the United Nations have lbfening a solution
to that effect. That is to say, configuring Bosmiad Herzegovina as a
complex state. In addition to this, well-known faethich can easily be
calculated by using statistics, the decreasing rurabCroats in Bosnia and
Herzegovina such as it was, because of the largdeuof Croats who have
moved out and also because of the Muslims movirtig Bosnia and
Herzegovina such as it is, and the fact of the béistanent of an
independent state of Croatia, the Republic of Gapaf Bosnia and
Herzegovina is arranged as a unitary state, | \xelibat the percentage of
the Croats moving out, because now they have theair state to which they
would go, and the Muslims from Sandzak and Kosowewing in, would at

$2p0p498, p. 29.

333 See e.9g1D02442, Croatian Community Bosanska Posavinarlétt Croatian Minister of the Interior
Jarnjak re: citizens from Bosanska Posavina in txpd6 September 1992, regarding border issues (i.
the procedure of crossing border in that part ¢f)BPermission to leave the area was to be givearined
forces, Crisis Staffs in municipalities, and theedtdent of the Council of the HVO of the Croatian
Community of Bosanska Posavina.
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least double. If we take the facts which | havéetisto be important and
uncontested facts, then our political platformssablished. It is clear. That
is, configuring Bosnia and Herzegovina as a compdéate. What is
contested and needs to be discussed is that wedvinawie to establish a
model of this complex state. [...] | hold that redass of the international
recognition of the state of Bosnia and Herzegoving not a state, but a
state which is only just coming into being. Whesal/ coming into being, |
explain it by the fact that it is partly occupigbat its government bodies,
and | primarily mean the assembly, do not functamnot exist>**

159. Commenting on his own and Dr. Rt recorded remarks, Buittestified
that their expressed views were in line with whatsweing advocated by the
EC 3% He noted that the meeting in Zagreb followed tbadon Conference and
that the purpose of the gathering in Zagreb wagHose from BiH to express
views which they believed should be advocated atpbace conference on BiH,
i.e. the ICFY negotiations. Buitalso indicated that:

President Tdman endorsed the idea and principles, the gistlotiwwas
conveyed in Mr. Prl’'s speech as well as mine. It was also concludatath

the forthcoming peace conference, we ought to aateqarecisely the issues
that were touched upon in Mr. Rt speech as well as mine. This is
something that we did in the subsequent negotiatibat took place at the
peace conferencé&®

CC. 17 October 1992
160. Between the adoption of these two enactments (B81RB82 — 17 October

1992), the character and authority of the HVO HZ HBecutive and
administrative authority was transformed. On 17dDet 1992, the Presidency of
the HZ HB held a session in TravriK. During this session, changes to the
Statutory Decision on the Interim Organizationla# Executive Authority opened
the possibility for the HVO HZ HB to pass urgentcdens in cases “not
suffering delay” that fell within the jurisdictioof the Presidency of the HZ HB.
Such decisions would take effect pending approvatha next session of the
Presidency of the HZ HB, when such enactments weilleer be confirmed, or
not. Commenting on this amendment, Bémioted that this type of emergency

Decision was commottc He also noted that at the time the amendment was

334P00498, pp. 16-18.

335 Tr, 30361-30368 (8 July 2008).
336 Tr, 30366 (8 July 2008).
3372D01262.

338 Tr. 30369-30370 (8 July 2008).
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enacted, it was not foreseen that the Presidenaydwaot convene officially
again for some tim&”°

161. At the same HZ HB Presidency session of 17 Octab@92, the
Presidency issued Rules of Procedure of the Presydedf the Croatian
Community of Herceg-Bosr4° These rules impacted upon the functions of the
HVO HZ HB, and caused further confusion rather thiamity. As we have seen,
the Presidency of the HZ HB was established in rotoleoordinate the work of
the municipalities. Members of the HZ HB Presidensgre, concurrently,
Presidents of these municipalit®s. Meanwhile, the HYO HZ HB was tasked
with supervising the work of the HVO municipaliti&é This was an illogical
flaw; de jure the HVO HZ HB was supposed to bationitor the work of the
municipalities and wasubordinateto the Presidency, impossible tasks to perform
simultaneously in practic¥® Article 39 of the Rules of Procedure of the
Presidency compounded the illogicality by presagpihat the “Presidency of HZ
H-B promotes relations with HYO HZ H-B through peiptation of members of
municipal HVO /offices/ in the work of the Presidgnof HZ H-B, and, if
necessary, through joint sessions of the Presidehkely H-B, HYO HZ H-B and
the municipal HVO.*** The impracticality was intensified by Article 4@hich
prescribes that when the “Presidency of HZ H-B desithat a regulation or other
piece of legislation of HYO HZ H-B is contrary tegulations or other acts by the
Presidency of the HZ H-B, it shall demand that HWHZ H-B readjusts the
regulation or other general acts or to takes [silogr appropriate measures within
a given time limit.**® The absurdity of it all was that the Presidentsthu
municipal HVOs, in their capacity as members ofif2eHB Presidency, together
were collectively and individually required to prote relations with the
Presidency’s subordinate organ, the HVO HZ HB. Ae tsame time, the

subordinateorgan was expected tsupervisé the work of its superiors and even

3397, 30370 (8 July 2008).

340 p0p596.

341 ppo078, Article 7.

342p00078, Article 15.

34371, 31949-31956 (3 September 2008).
344 p00596, Article 39.

345 p00596, Article 40.
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to dissolve (i.e, dismiss) their supervisttsat least on an individual basis.
Theoretically, the HVO HZ HB could dissolve the iemt Presidency by
“dissolving” the municipal HVOs one by one. Commegtin general about the
overall relationship between the HZ HB Presidenog d¢he HVO HZ HB,
Perkovt observed: “[t]his concept implies that presidenfsthe municipal
councils of the HV[O] were members of the Presigerand then according to
this same logic you have a complete system in wlkachryone answers to
everyone else, but essentially no one answersymnanelse *’

162. The Statutory Decision on the Temporary Organipatd the Executive
Authority and Administration on the Territory ofeéiHZ HB adopted on 3 July
1992, provided that “[i]f a municipal HVO has pagsedecision or performed an
act violating the basic legal provisions of the HB, the HVO [HZ HB] has the
right and duty to dissolve the said municipal HVZ% By contrast, the Rules of
Procedure of the Croatian Defence Council of th@a@an Community of
Herceg-Bosna, adopted on 14 October 1992, presctiz “[i]f the HVO finds
that a regulation or another enactment of the niyp@i¢ciVOs is in breach of the
regulations and other enactments of the HVO HZ HtBhall request from the
municipal HVO to put the regulation or other gethemaactment right, or take
other measures as appropriate within a deadfifierhis substantially limited the
HVO HZ HB’s power, especially when compared witk tiroad power the HVO
HZ HB had in the summer of 1992 @aonul any enactments violating “basic legal
provisions of HZ HB.?*® The HVO HZ HB nullified municipal legislation on
four occasions, though there is no evidence thataffected municipalities ever
complied with the HVO HZ HB'’s decisiorfa’

4°p00303, Articles 14, 15.

347Tr. 31668 (1 September 2008).

%48 p00303, Article 15.

%9 P09530, Article 40.

%0pp0303, Article 15.

%1 p00431, nullified a decision issued by HVO LivhaiMcipality because it contradicted the Decree on
the Armed Forces relating to mobilization. The st decision nullified was issued by Mostar
Municipality. Minutes from the HVO HZ HB sessiom w&hich this decision was nullified state: "The
Proposal to repeal the Decision on Providing BussnBremises for Temporary Use issued by Mostar
municipal HVO, number: 01-1924/92 of 13 Novembe®2 9vas introduced by the HZ HB HVO Defence
department. Mr. B. STOQ| among other things, stated that the Decisionuiestion conflicted with the
Decree on the Sequestration of INA /Yugoslav Pé&pleny/ and SSNO /Federal Secretariat for National
Defence/ Assets in HZ HB Territory...” P00921, Miastof the 15th session of the Croatian Council of
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163. Another major change that resulted from the HVOsiRlency session of
17 October 1992 involved the Decree on the Armeadds) originally adopted on
3 July 1992°%2 Article 34 was amended to prescribe: “Commandéts®armed
forces shall be appointed and relieved of duty bg HZ H-B President.
Commanders of brigades and high-ranking officeed| $i& appointed or replaced
by the Head of the Defence Department or by comer@ndppointed by him.
Other officers and commanders, junior officers, amlitary personnel shall also
be appointed to, or relieved of, posts of officarsl junior officers among the
military personnel in the armed forces®>* These negated the HVO HZ HB's
role in appointments of the armed forces, althotigine is no evidence that e
jure authority was exercised even before the amendntleatsvere made to the
Decree. Prior to the Decree’s amendment, ArticleoB4he Decree prescribed
that: “Commanders in the Armed Forces shall be aped and relieved of their
duties as follows: Commanders of brigades, anti-hagking officers - by the
President of the HZ H-B Presidency; Commandersattabons and companies,
and all other officers - by the Croatian CounciM@®); Commanders of platoons,
detachments, and other non-commissioned officesswatten/ - by brigade
commanders.”

164. Further significant amendments were made to therdgeon Armed
Forces on 17 October 1987 Article 30(2-4) of the revised Decree stated: “The

the HRHB held on 17 December 1992 in Mostar, 17dbdmer 1992. The third example, also from Mostar,
deals with defence: “The Decision on mobilizing eral and technical equipment in Mostar municipyalit
no. 01-225/93 of 24 March 1993 regulates the proedh mobilizing material and technical equipmient
Mostar municipality and determines which officiale authorized to approve it. Since the mobilizatid
armed forces is citizens’ material obligation andydin defence and since the authority of the HW@
administrative organs of the Croatian Communityefceg-Bosna and the legal persons in defencesffai
has comprehensively determined by the Decree onrAtheed Forces of the Croatian Community of
Herceg-Bosna(fficial Gazette of the Croatian Community of Herd&osnano. 6/92), we maintain that
the municipal HVO is not authorized to prescribemabilization procedure different from the one
prescribed by the competent body. We are alsoeobffinion that it is not necessary to pass reguiaton
defence issues that have been regulated by thee®exr the Armed Forces.” P01831, Signed proposal
issued by Bruno STOJIC for the revocation of theiBien on mobilising material and technical equipine
in Mostar municipality, 8 April 1993. The fourthedsion relates to the Posavina region. It wasgzhss
upon a proposal by the Department of Internal AéfaBecause the municipality had simply passed a
decision that all members of the fiatigade were exempt from paying the customs dutjniported cars,
"the decision on the registration of motor vehictaken by the HVO of the municipality of Bosanski
Samac, No. 27-03/93 from 31 March 1993, is herdhggated...," P05262. Minutes from the 51st HZ HB
Croatian Council session held in Mostar on 21-Sgs@e alsdr. 31949-31956 (3 September 2008).

%52 p00289.

%53 pp0588.

%4P00289.
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Supreme Commander of the armed forces may delegat&in tasks of leading
and commanding the armed forces to the Head ofCxkence Department.
Within his jurisdiction, the Head of the Defencepagment shall issue rules,
commands, instructions, decisions, and other aldie Head of the Defence
Department shall be responsible for his work to $ipreme Commander for all
the tasks delegated to him...” By contrast, the lfgnarovision in the Decree of
3 July 1992 prescribed: “In carrying out the taskighin his competence, the
Supreme Commander of the Armed Forces shall isseetiges, orders, decisions
and other enactments. The Supreme Commander ofAtimed Forces may
transfer certain duties of command and controhef Armed Forces to the HVO.
Within its competence, the HVO shall issue rulesleos, instructions, decisions
and other enactments. It shall be responsibleg&tipreme Commander for tasks
transferred to its competence&™

165. The power of the President of the HZ HB to delegailéary command to
the HVO HZ HB was removed by these changes. OncéPii¢ was appointed
President of the HVO HZ HB on 14 August 1992, théHHZ HB’s de jure
jurisdiction was brought in line with its civiliacharacter as an interim executive
and administrative authority. From the changes ntadkee Decree on the Armed
Forces, the role of the HVO HZ HB in military affsj as enjoyed when Boban
was its President (in addition to all his othedieship positions), was over.

DD. HDZ Convention in November 1992
166. The HDZ BiH held its second General Convention ioskir on 14

November 1993°! Boban was elected as President of the HDZ BiH aftgecret
vote. The five Vice-Presidents were Mile AkmadziDario Korde, Pero
Markovi¢, Jadran Togi and Ivo Zivkové. Forty members of the HDZ Central
Committee were also elected (mostly municipal repnéatives). Among the forty
six elected officials at the General Conventiomeaavere members of the HVO
HZ HB.

167. The HDZ BiH's Political Charter was adopted at th@eneral
Conventiorn®>® The Charter expressed the main political goalthefHDZ BiH.

¥°p00289.
17Ty, 30384-30288 (7 July 2008); P00743.
$°1D02579.
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Its substance was a continuation of the principles goals espoused by the HDZ
BiH from its inception. It reflected the tenor bkt principles advocated by the EC
for the internal organization of BiH. Chapter Ifexifically proclaimed:

1. BHis a sovereign, independent and internationakipgnized state;

2. BH comprises three constitutional and equal nafitims Croats, the
Muslims and the Serbs;

3. HDZ BH is in favour of internal structure based the principles
established within the European Community and ages¢s reached
between TWMAN and IZETBEGOVL. Croatian Democratic Union
is in favour of BH as a state of three constitutivéts as the only
solution that will guarantee all the civil and waual rights of the
Croats.

Chapter V encouraged the Muslim leadership to urgegotiations:

Because of the armed conflict between thmatian Council of
Defence military units and the Muslim military usitHDZ BH
hereby invites representativesf the Muslim people to urgent
negotiations focessation oéll the conflictsagreement otemporary
bordersandrespect fomll the military and civilianauthoritiescreated
in the territory of theCroatian Communitpf Herzeg Bosniguntil the
time when final political, constitutionaindlegal structureof BH will
be determined. Such negotiations are an indispenpaerequisite for
prevention of further conflicts and for existence of BHhs an
independenand sovereign state.

168. The HDZ BiH’s position remained constant: alwaysognizing the
sovereignty of BiH, its inviolability and the equaights of all constituent
peoples®’ Given that the HDZ captured 20.41% of the vote emusidering that
based on the 1991 Census the BiH Croats comprige88% of the BiH
population, a reasonable inference can be drawrttieaBiH Croat nation, along
with other nations and national minorities, suppéithe HDZ BiH Platforni®

EE. General remarks on the responsibility and workof the HYO HZ HB
169. The HVO HZ HB operated as did all other collecteseecutive organs in

the SFRY. It passed legal instruments within it$ingel jurisdiction and in
accordance with a defined procedure collectiVélyand conducted its business in
sessiong??

357Tr. 34314-34330 (11 November 2008); 1D02699; 138271 D02579; 1D02700; 1D02580; 1D02701.
%81D02579, p. 1D30-0074.

%9 pP00303, Article 16 and P09530, Article 2; Tr. 386861669 (1 September 2008). A similiar method of
decision making was characteristic in collectivedies in other communities and executive bodies in
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170. Departments were independent. They were requirédxiecute policies”
and “apply” regulations and other acts issued lgyRresidency of HZ HB. They
were “responsible for the situation in the areaswbich they are formed” and
were to “monitor the situation and initiate effortis resolve issues in those
fields.”®*

171. The direct responsibilities of the HVO HZ HB ane ttiepartments were
defined: departments and commissions were to “éregolicies, and apply and
ensure the application of regulations and othes &sstued by the Presidency of
the HZ HB” and were “responsible for the situatiorihe areas for which they are
formed.”®? The Rules of Procedure of the HYO HZ HB prescritieel HVO HZ
HB'’s responsibility to report to the Presidencytiod HZ HB**®* The Reports of
the departments of the HVO HZ HB were intendedtli@ Presidency of the HZ
HB.*** The Rules on the internal organization of all lesdiincluding the Office
of Displaced Persons and Refugees (“ODPR”), wepraymed by the HVO HZ
HB to ensure that they were drafted in line witk epartment of Justice and
General Administration’s criteria, and that theraswsufficient funding in the
budget to cover the costs of the employees andr atkpenses. The Rules
provided for one notable exception: the Presiddénthe HZ HB approved the
Rules of Internal Organization of the Defence Depant>®°

172. Every department was to have its own program ofkworits area of
responsibility. The HVO HZ HB’s program was mereycompilation of the
individual programs of the department§ While the President and the Secretary

of the HVO HZ HB were to “supervise” the progranirsplementatiort’ this

municipalities.Seee.g, 1D00869, Rules of Procedure of the Presidendh@fTuzla Municipal Assembly,
November 30, 1992.

%%0pp9530, Article 16.

%1 1D00001, Articles 5-6. Tr. 31022-31025 (18 July0@p Tr. 31688 (1 September 2008); Tr. 31723-
31727 (2 September 2008).

%21D00001, Article 5.

%53 pp9530, Article 38.

364 SeeP04220, Minutes of the Working Meeting of the Gaweent of the Croatian Council HZHB, where
the HYO HZ HB minutes state that “after all repoots the work of the HVO of the HZ HB in the period
between 1 January 1993 to 30 June 1993 are cormdptbiy should be submitted to the Presidency ef th
HZ HB".

3% pp0586 (adopted in accordance with Article 11 @8dof the Decree on Armed Forces, P00289),
2D00568, P02477.

%°pp9530, Article 8.

%7P09530, Article 8.
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was merely in a technical sense. The Secretarynsance, did not have a right
to vote during HVO HZ HB session® The documentation for HYO HZ HB
meetings was prepared by the departments in litte thveir sphere of competence
within deadlines set in the agreed work progfafiDespite the obligation of the
departments to prepare their work program, the HVZOHB never adopted its
own work program in 1992-9%3°

173. It was the President’s role, in co-operation wtie Secretary, to prepare
the draft agenda. Members would vote on the agesddey would do for any
other decision based on the principle of majoritfing. The President had no
discretion to include or exclude a matter for déston. His role was limited by
his vote, which had the same power as the votespfother membe¥* Before
November 1993, when the departments became messifithe HR HB, besides
coordinating their work in the HVO HZ HB the depaents were independent,
reporting to the Presidency of the HZ HB, its memaband its President. This is
demonstrated by legislation regulating the workhef departments and the HVO
HZ HB. For example:

(A) Statutory Decision on the Temporary Organization ExXecutive
Authority and Administration in the Territory ofelCroatian Community of
Herceg-Bosnd’?

- Article 20, para. 1 Tasks related to executive and administrative atitho
in the territory of the HZ H-B shall be performeg lieads of departments...
- Article 21, para. 1 The Head of the Department shall direct the wdrk o
the Department and shall be responsible for itfopmance. The Head of
the Department shall issue legal documents witisisphere of competence
and shall represent the Department.

- Article 22, para. 1 The departments shall take charge of, and bethjirec
involved in, the implementation of legal documentth the force of law in
the territory of the HZ H-B;

(B) Decree on the Organisation and Responsibilitiedhef Departments
and Commissions of Croatian Defence Council ofGheatian Community
Herceg Bosn¥{*

368 p09530, Article 9 also supports this propositibhe HVO HZ HB’s bodies were obliged to implement
the work program and monitor its implementationd an the case of failure to implement the work
program, bodies of the HYO HZ HB would be requitedsubmit a timely report on the reasons for such
failure to the President of the HVO HZ HB.

%9p9530, Article 11.

3707t 34118-34120 (3 November 2008).

"1 pp9530, Article 25See alsd00303, Article 16.

%72 p00303.

%731D00001.
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- Article 2 Commissions and department [sic] shall be fornoedatry out
administrative, professional and other tasks witthia framework of the
rights and obligations of the HZ HB.

- Article 3 HVO departments shall carry out legal and othefgssional
tasks within the framework of the rights and oliigas of the HZ HB in
the fields for which they have been formed, unietser HZ HB bodies are
responsible for those tasks.

- Article 5 In order to realise the tasks entrusted to theepadments and
commissions of the HVO shall execute policies, apdly and ensure the
application of regulations and other acts issuethbyPresidency of the HZ
HB and they are responsible for the situation eédheas for which they are
formed.

- Article 6 Departments and commissions of the HVO shall noortite
situation and initiate efforts to resolve issueshiose fields for which they
are formed, resolve issues within their competepegform supervisory
tasks, apply regulations and other acts, and parfoofessional and other
tasks for the Presidency of the HZHB and HVO.

- Article 7 Departments and commissions shall cooperate whth t
republican bodies in the preparation of acts whiefine [“confirm” is an
incorrect translation of the word “define” in thealiment] the policy of the
Republic of Bosnia and Herzegovina and in the padmm of laws and
other regulations and general acts, referring gadas of the equality of the
constituent peoples of the Republic of Bosnia aedzkeigovina.

- Article 7, para. 2 Departments and commissions of the HVO shall
cooperate with administrative bodies of other statequestions of common
interest, exchanging experience and knowledge andaging in/ other
forms of cooperation.

- Article 33 Departments and commissions of the HVO are obligadsue
rules on internal organization within 30 days af ttate of this decision.

174. From 14 August 1992, the President of the HVO HZ W on the same
level as the department and sub-department heatihe diVO HZ HB. His role
related to coordinating the HVO HZ HB’s work. Hadithe same voting rights as
any other member, and signed decisions adoptedhéyHvO HZ HB as a
collective body. Members of the HVO HZ HB were p#lid the same salary’
The President of the HVO HZ HB did not have a righihominate anyone for
appointment’™ The process of appointments was identical to tteegss by
which any other decision of the HVO HZ HB was pdssee. following a

%74 1D02117, “For the President of HVO HZ HB, Vice-Bitent of HVO HZ HB, Head of Departments of
HVO HZ HB in the amount of 50,000.00 HRDSee alspTr. 30284 — 30288 (7 July 2008); Tr. 30326 —
30327 (8 July 2008).

37> The minutes of the session of the HVO HZ HB showownade the proposal for any specific
appointment.
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proposal from the departmerit§. The HVO HZ HB made appointments to the
judiciary pursuant to authority conferred on itthg HZ HB Presidency (i.e. only
on an interim basis in cases not suffering detdyProposals for appointments
usually had the consent of the respective munitipsf’®

175. A complete analysis of the work of the interim ex@e and
administrative body and departments must take acttount the situation on the
ground and the needs that dictated prioritiés.The agendas of HVO HZ HB
meetings taken as a whole and in chronological rostiew the intentions and
efforts of its members particularly in light of theevailing circumstances.

176. Dr. Prli¢ articulated the aims and goals of the HVO HZ HBttat 7"
session of the HVO HZ HB, held on 14 October 1992:

The analysis of the work of the HVO of the HZ HBthese two months, or
from the day it was formed, shows that a lot haanbdone, but the pace of
putting the adopted regulations into practice edequate. With the break-
up of Yugoslavia, and the break of telecommunicetjacoad and all other
links with the republican organs, and the self-argation of people with
the aim of defending themselves against the agoressthe past period the
municipalities have gradually taken over the sfatections, especially in
the area of finance, so today some municipalitetsaa if they were states.
With the creation of the HVO of the HZ HB, whichusdoubtedly the aim
and wish of the municipalities, or the Croats lyyim those municipalities,
executive authority and government were establishetie territory of the
HZ HB. The municipalities should understand that dingans and bodies of
the HZ HB work in the interests of all Croats, tigtin their interests too.
Therefore, a municipality should provide materiagsiatance (secure a
vehicle etc.) to the man who is elected from thanitipality. In order to
work efficiently, departments and sections neeteaeinforced and fully
staffed. People need to be appointed, be they €yatluslims, and when
they are appointed it is to be pointed out thatappointment is temporary.
Food and accommodation is provided in the Pens®ndome for the
people coming from municipaliti€g°

177. The Report on the work of departments and the HVOHB for 1992

also points out: “Since the pre-war government afsiBa and Herzegovina

376 pp9530, Article 25. For example, Item 5 of th® $ession of the HVO stated: “Proposal for
appointment and termination of judges and proseswtas submitted by the Department for Judiciay an
Administration. The proposal for appointment ananieation of judges (enclosed) was agreed in ppieci
but the dratft list is to be finalized on 8 Octoli€82 with the head of the HZ H-B Defence Departnasrt
submitted to the HZ H-B Presidency for adoptio®ée alsoP00559.

¥ PO0684.

378 See e.gP01748.

¥9p0128.

30p00p578, pp. 11-12.
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showed itself incompetent and powerless inabilibd ampotence to defend
Bosnia and Herzegovina and its peoples from Sewdirdh aggression,
responsibility for the defence of the Croatian oradil and its historical territories
and interests was assumed by the HZ HB The same Report emphasized the
main guidelines for activity of the interim exewmati authority: “The guiding
principles of the HVO HZ HB have been the politigakls of the Croatian people
contained in the basic document, the Decision dal#ishing the HZ H-B, the
views of the international community on the consiitnal and political
arrangements for Bosnia and Herzegovina, and tHegations accepted by
representatives of the Croatian people at intesnatinegotiations>?

178. The Rules allowed the HVO HZ HB to pass decrees;isums,
determinations, and conclusiofs.Article 33 of the HVO HZ HB’s Rules of
Procedure stipulatesnter alia, that the HVO shall “lay down the principal
guidelines for its work and the tasks of the bodiéghe HVO ...;* which
reflects the nature of the relationship betweenHN® HZ HB as the collective
organ and the departments as independent bodiesHVI® HZ HB’s Rules of
Procedure regulated the overall work of the HVG@heir entirety.

FF. The relationship between the HVO HZ HB and théPresidency
179. The HVO HZ HB had limited powers. Although the H\KZ HB had the

authority to issue urgent decisions with immedeffect which could not wait for
approval by the Presidency, it was always assuimicthe Presidency of the HZ
HB would continue to meét® The HVO HZ HB did not have, was not viewed as
having, and did not view itself as having any fimwct related to military
operations®®

81ppp128, p. 1.

32p00128, p. 3.

%83 pp9530, Articles 32-34.

%84 p09530.

385 Tt 30368-30378 (8 July 2008).

386 An example of the limited powers of the HVO HZ KBseen from a letter that the HVO HZ HB sent to
the President of the HZ HB, Boban, on 13 July 1@233413). In this letter, proposals based on agqsalp

of the Defence Department which were made at thetineof the HVO HZ HB 4% session on 15 June
1993 (1D01668) were repeated. No action had bdemthy Boban for a month despite the urgency of the
matters as reflected: “1. Croatians in Central Bosand northern Herzegovina are threatened with
complete annihilation. The supremacy of Muslim sinit that area is manifold and is increasing by the
hour. For this reason, unless appropriate meaaresirgently taken, an exodus of the Croatian meopl
from these areas and their centuries-old homeseigitable. In order to protect the threatened popl
general mobilization is urgently needed. In conieectto this, it was proposed that the Supreme
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180. The members of the Presidency, who were all Pretgdef municipal
HVOs, had notice of all HYO HZ HB enactments thrbuga. the Official
Gazette;b. the meetings between members of the HVO HZ HB #mal
municipalities; andc. the information communicated by the Sub-departnoént
Information of the HVYO HZ HB. The HVO HZ HB fulféd its obligation to the
Presidency of the HZ HB by sending it the enactséritad adopted for approval
(or rejection)®®’ The HVO HZ HB couldproposea meeting of the Presidency of
the HZ HB, but did not have the authority tmnvenea meeting of the
Presidency®®

181. The Presidency of the HZ HB, as the supreme boaly,the authority to

annul any enactment of the HVO Hz HB.The HZ HB could not function

Commander of the HVO, Mr. Mate Boban, urgently megh the Presidency of the HVYO HZ-HB, the
Presidency of the HDZ /Croatian Democratic Uniond @ahe Presidents of Municipal Committees of the
HDZ to organize the defence of all Croatian arebiklware under attack.” (1D01668). In this samtetet
conclusion 4 again proposed that the Supreme Couhenaof the HVO form a wartime cabinet in
accordance with the Decree on Armed Forces of thdHdB. The proposals were made immediately after
the ABIiH attacks on Kakanj and Travnik that causedexodus of more than 30,000 Croate1D01668,
Item 1. The implementation of full mobilization svalso demanded, which, according to Article 3thef
Decree on the Armed Forces, could be requestedenitesident of the HZ HBesP00588.

387p04220, p. 1, Minutes of the Working Meeting of tRovernment of the Croatian Council HZ HB held
on 16 August 1993: “The Presidency of HZ HB wast selist of enactments of HVO of HZ HB, which
will be applicable until the next meeting of theefidency of HZ HB ...”

388 09530, Article 38See also e.g?00543, p. 4 - concerning the design of Coat @hdrit is a political
decision which has to be decided by Presidency8 p. Tomi to inform the Presidency which
municipalities did not apply regulations, Bungiroposed that “the presidency meet more oftentlaaidthe
Presidency separate the jurisdiction of the HvVQrfrihat of the Presidency.” P01627, pp. 1-2 - “Mr. |
Zuljevi¢ proposes that the HDZ /Croatian Democratic Unamd the HZ H-B Presidency make political
decisions, or that they carry the burden of pdltaecision-making, and the HVO of the HZ H-B slibbe
the operative and executive organ to implementpthiey. In line with that, an emergency sessiorthaf
HZ H-B Presidency should be called and the questtoould be approached very seriously.” (8 March
1993). 1D01610, p. 1 4ff the end, Mr BStojic proposed to call a meeting of the Presidesfaye HZ H

B and to estaldh a Military Council comprising between 7 and 10sp&s.” (10 June 1993)D01668, p.

3 “A proposal was made to the Presidentyhe HZ H-B andthe Supreme Commander of the H\O
adopt adecsion to pull out all military units from areas outsidthe designatedCroatian province, together
with the Croatianinhabitantsliving there To this effect, demandooperationand assistancérom
UNPROFORand UNHCR.”15 June 1993; P04220, p. 1 — proposal that theidenecy meet (16 August
1993).

389 P00596, Article 40; Tr. 25486 (10 December 20®ihici¢ explained the relations inside the HZ HB
regarding the aforementioned legislative functiot®o we cannot overlook what the HVO said here,
describing its own legislative function, and itsrostrong position, but on the other hand, we havalke
into account the fact that the Presidency continwwetle superior to the HVO and the President of the
Croatian Community of Herceg-Bosnha played a maje in personnel decisions and the operation of the
HVO.” See alsdlr. 25491 (10 December 2007), where in reply tuastion of Judge Antonetti, Ri¢
gives another opinion: “Now, please tell me, anebpk correct me if I'm mistaken can we not finglly
that the HVO within its functioning could not hastecided of everything without having a certain fasm
control of the HZ HB who, as a last resort, hadrfeponsibility and that at any time Mate Boban wafalg

to intervene, since on the one hand there wasastavar and, on the other hand, the HVO, sudhaas
created, did not transfer, as | think, | may betakisn, the powers of Mate Boban and the Presidehthe

IT-04-74-T 88 29 March 2011



69847

successfully because the division of responsieditivas not well-definetf® It
was only after the Decree on the Government ofHReHB was adopted on 30
September 1993 that a system that could generally provide foreffiective
government was created. The implementation of Desree started with the
appointment of the HR HB Government on 20 Novenil9&339

GG. The relationship between the HVO HZ HB and theanunicipalities
182. Problems with the municipal HVOs emerged from tleeyweginning of

the work of the HVO HZ HB and persisted well inadd 1993 when the HR HB
was established. The peskiest of issues for theiaipah HVOs was their
financial obligations to the HZ HB. The HZ HB wasganized so that the
respective municipalities and areas would joinrtledforts and contribute to the
common benefit of all who lived in those municipiab and areas. This required,
inter alia, that the municipal HVOs make the requisite finahcontributions for
redistribution. Therein lay the rub. For instanaethe 3 October 1992 HVO HZ
HB session, the Head of the Department of Finaratednthat “[ijnformation
needs to be given at the Presidency session ash&b mvunicipalities fail to
implement decisions by the HVO of the HZ HB*A Presidency session was not
convened, so the HVYO HZ HB attempted to accompghghgoal by meeting with
the Presidents of the municipal HVOs. At thd" E&ssion of the HVO HZ HB,
held on 23 December 1992, it was concluded: “Allnbers of the HVO HZ HB
must be present at the meeting with the Westerrzdg¢evina municipal HVO
representatives, and must insist that HZ HB retpriat are followed from 1
January 1993%*“ The HVO HZ HB had not managed to achieve implesatéor
of basic HZ HB regulations during 1992, and intehtteuse this meeting to see if
arrangements could be made for their implementdtmm 1 January 1993. With

the Presidents of the municipal HVOs having the groand discretion to decide

HZ HB completely on the HVO? What do you thinktbis? THE WITNESS: [Interpretation] | share your
opinion.”

39 «t was noted that there were some operationablpros associated with the executive and the
administration. In other words, it was said thatageembly or some other form of legislative orgamich
would define the relationships of responsibilityveeen the various organs of the HZ HB on a differen
basis, was required.” P04220, Minutes of the Wagk¥leeting held on 16 August 1993 on the premiges o
the HVO of the HZ HB, p. 2.

%1 p05813.

%921D02038.

393p00543, p. 8.

394P00950, p. 9.
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if, and when, collectively they should convene asRfency session, the HVO HZ
HB was powerless to effect meaningful implementatd its decisions, which
required the municipal HVOs’ cooperation or implenaion.

183. The lack of cooperation from the HVO municipalitigersisted with the
establishment of the HR HB, as seen from the msatean extraordinary session
of the Government of the HR HB on 9 October 1993 meeting was held to
ensure implementation of HR HB regulations, espigcia the financial ared’
The discussion focused on the inconsistencies aficipal HVYO governments
and on the fact that not having a functioning srigiancial system prevented all
members of the HR HB armed forces from enjoyingagdmancial statusMr.
Stoji¢, General Praljak and General Petkowiere critical, especially regarding
certain municipal authorities’ “arbitrary behavigf® The solution was obvious
and consistent with what the HVO HZ HB DepartmehFmance had tried to
achieve: a single economic space which would engayeents to the HR HB
budget so that salaries to the troops could beotmif Members of the HR HB's
House of Representatives were (like the membeteeoHZ HB Presidency) the
Presidents of the municipal HVOs. Conclusions mdge the House of
Representatives were in fact the expression ofheicipalities’ commitments.
These Conclusions, however, show a complex and rébsituation:

municipalities were not fulfilling their legislatvobligations and the Government

%95 p05799.

396 pp5799, p. 2, where it was recorded that: “Thecials of the HR HB armed forces who attended the
session, namely Defence Minister B. STQJIGeneral S. PRALJAK and General M. PETK@YV!I
presented a report on the military-and-securityadion on the territory of HR HB, including a cciti
assessment of the performance of the civilian aitib®. They especially warned about the damaging
consequences of the inconsistent implementatiddRHB laws, the deliberate and arbitrary behavibr o
the civilian authorities’ organs in certain munigligies, which reflected on the troops’ combat ierads
and morale.” Related to this isssee alsd?06189, Letter from Dr. Pélidated 28 October 1993, resulting
from a working meeting of the brigade commandetsein he stressed: “All municipalities are obliged
implement the regulations of the HR H-B in a cotsis and uniformed manner, especially the regulatio
concerning the financial system. In order to impem this conclusion, propose to the House of
Representatives HR H-B to introduce regulations wauld regulate the relations between the cefinal
the local authority, that is to say centralise du¢hority due to the war situation...Ensure paymémthe

HR H-B budget based on the unitary financing systesmch will ensure that the soldiers are paid by
unique criteria. No governmental body, public, ay ather company can pay off its employees before
soldiers receive their paySee alsd'r. 15081-15082 (5 March 2007); Tr. 15246-15248@tch 2007).
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of the HR HB did not have any instruments to erddhose obligations, any more
so than did the HVO HZ HE”’

HH. The Department of Finance
184. The Department of Finance of the HVO HZ HB begamcfioning on 14

August 1992. Prior to this period, not a singlgulation had been passed by/ft.

With Tomi¢’s appointment as head of the department, the Drapat of Finance

set out to restore a semblance of economic ordeurioyitizing its main tasks,

which were toa. establish a Customs Administration because itavesource of
data for subsequent taxation as most of the medibarwas imported”p. re-
establish the SDK service to provide a clearansgesy to avoid tax fraud; ard

to establish a budget for the HZ HB to collect raves for financing® Based on

these priorities, a series of complex regulationas veet in plac&® with

tremendous efforts being made to not only restbes financial system as it
existed prior to the war, but also to harmonizeapproaches taken by the various
municipalities in the HZ HB so that there would hesense of uniformity,
transparency and equitable distribution of funds service$*

185. The Department of Finance’s tasks were practicdl Bid-oriented. To
fully appreciate these efforts, the reasoning ketheach regulation, and the
resulting benefits, Tordis entire testimony needs to be thoroughly analyzed
especially in conjunction with the admitted docutserelating to the HZ HB as
well as to other municipalities such as Tuzla. Tohad first-hand knowledge of
how the SFRY’s financial system worked prior to ther’%? After the
Washington Agreement, he was appointed MinisterFiolance both for the

Federation and for BiH. Once the Federation wasbtished, he worked with the

397 SeeP06689, Signed and stamped letter issued by JaslfaRkIC re: HRHB Government work plan
and implementation of a consistent legal, finanaiad economic system, 16 November 1993. Dr¢'Brli
letter to the municipalities speaks volumes regaydhe then-existing budgetary problems and the ifae
concerted efforts by the municipalities.

398 Tr, 33730-33733 (27 October 2008). During its 28gAst 1992 session, the HVO HZ HB, four
enactments dealing with finance were adopted. Mmene published in the Official Gazette no. 3 foe th
month of August 1992, which was the first issud thas published. It was important to publish finahc
regulations immediately; even prior to the consiiiregulations of the HZ HB, because of the sefse
urgency brought about by the prevailing chaos tegulfrom the war and the collapse of Republican
institutions and services (P00412 published in A1¢992, PO0303 published in September 1992).
39971, 33733-33735 (27 October 2008).

“90F 4.1D00024; P00412; 1D00013; 1D00034; 1D00028; 1DAOA®00026; 1D00030; 1D00025.

401 Tt 33747-33750 (27 October 2008).

402Tr, 33702-33708 (27 October 2008).
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World Bank in order to establish a viable BiH cmeg*®® Tomi¢'s testimony
reveals,inter alia that the HVO HZ HB, through the Finance Departmemde
efforts to preserve the sovereignty of Bifiwhen Republican institutions had
failed and no meaningful efforts were being made¢hmge who were responsible
for running the country and ensuring the welfarelbfcitizens in BiH. Though
his testimony comprehensively sets out what theaiepent of Finance did and
why, a few examples merit review, particularly wreamsidering the OTP’s JCE
allegations.

a. The Customs Authority was established to collegeneie for the benefit
of the citizens of the area. Sarajevo was undegesand not a single
meaningful effort was made by the Republican autiberto set up a
customs border, to regulate customs, or to emgleyecessary personnel.
This ensured the protection of BiH sovereidfitypy dealing with matters
the Republican authorities could not manage dueth® prevailing
circumstances and siege of Sarajevo. If the intexdt for the BiH Croats
to have the HZ HB be part of Croatia or form a sgassociation” with it
that was “asymmetrical,” then setting up a custobasder actually
defeated that purpose. The establishment of a @Ggstuthority was a
way to separate economically from Croatia aftercsina century of being
part of the same country. Some municipalities blsgan to establish their
own financial regulations, including customs prasis?® At the time,
using the Croatian Dinar to collect customs revewmas optimal since
most foreign trade was conducted with Cro&tfa.

b. The SDK was not functioning. With the main SDK faigs in Sarajevo
not operational beyond Sarajevo, there was a reeedrnect at least those
areas with where the SDK could function. The Deparit of Finance
received computer software and assistance fronS#najevo authorities.
More sophisticated software existed in Croatia &halenia. The HVO

HZ HB opted for the less sophisticated / outdatefiware because it

03Tt 33819 (28 October 2008).

404 Tr, 33799-33800 (27 October 2008).

“0°See e.gP01560; PO0736; Tr. 33830-33839 (28 October 2008).
06 See e.g.1D01747; 1D01123; 1D01111.

407 Tr. 33767-33768 (27 October 2008).
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wished to maintain links to the other SDK officeghamvhich it would be
able to link up once the telecommunications sysiers restored'’® Had
the HVO HZ HB wanted to link up with Croatia, itud have easily done
so — at least financially — by having the HZ HB eBue transferred to
Croatia through the use of the SDK using the mophisticated Croatian
software. It did not choose this option.

C. Efforts to establish a budget were made in ordgartwide basic services
to all who resided in HZ HB are4¥ Although a budget was proposed at
the HVO HZ HB meeting on 14 October 19820 budget was adopted
for the HZ HB in 1992 and 1993!

d. The HVO HZ HB re-established the banking systenmhe authorization
of the BiH Central Bank authoritiés? While non-residential accounts
were initially opened (by both the HZ HB and thepRiglican authorities)
in Croatia, as soon as it was feasible and prdctaraBiH banks to
operate, regulations were issued to shut down asidential accounfs?
These measures created the basic conditions fostdre of the fiscal
system.

e. In the area of insurance, the HYO HZ HB did as d@ase by Sarajevo: it

set up a process whereby insurance could be obtamehe HZ HB

408 Tt 33744-33749 (27 October 2008).

0% See e.gP00412, Decree on Opening of Accounts of the Budd the HZ HB during the Imminent
Threat of War or State of War intended to crealiegal basis for opening budget accounts by “thetifos
SDK /Public Auditing Service/ and with a commerdiahnk.”

419 p00578, HVO HZ HB meeting, 14 October 1992, pprdposing: “amendment to Article 23 to propose
that the executive authority to implement the budgeeneral shall be vested in the HVO Presidehi
may authorize the head of the Finance Departmeeadtbf the Finance Department, Mr. N. Témi
explained... in connection with Article 23, by virtoéhis office, the head of the Finance Departnsyatl|

be vested with the executive authority to implenteetbudget and he does not need authorization tihem
HVO President. After that, the draft decree (er@i)svas unanimously agreed. Send the proposededecre
to the HZ HB Presidency for adoption.”

“11Tr. 33874-33876 (28 October 2008).

“121D01765. Decision - permission to establish Hnatdanka Ltd Mostar, 10 November 1992.
“Permission is granted to establish the mixed owfnigr bank ‘Hrvatska banka’ Itd Mostar. Decision is
final,” signed by the Governor of the Central Banlll the banks listed in the Report on the work
conducted during the second half of 1993 were tegid as new banks after the beginning of the imar,
line with the regulations in force in BiH, includjrthe necessary licence issued by the National Bénk
Bosnia and Herzegovina.

“13p01661, p. 4. The Decree on Conducting Transf&ayment with Foreign Countries was published in
the Official Gazette no. 6. It obliged legal emt#ito close non-residential accounts in Croatiateartsfer
the accounts to banks on the territory of BiH. Nesidential accounts were used until banks staded
function on BiH territory.
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through Croatid** This was particularly crucial for the green card
insurance needed for international trat/al.

f. In the area of privatization, the HVO HZ HB putptace regulations that
prevented massive fraud and the flight of capit@mi¢ explained how
privatization had begun prior to the war and howdemthe social
ownership concept, workers were entitled to purehakares through
withholdings from their salari¢d® The regulations put in place froze the
privatization process in order to preserve thetsgif the workers in the
property / enterprises being privatized. The reuia made no
distinction in their application; they were meaatprotect all who had a
vested interest in the property’

g. In education, as in other social services, sucheadth care and pensions,
the Republican authorities had ceased providing rdggiisite funding,
which after all, was in part based on funds progtilg the municipalities
to the Republican authoritié® Unlike the Republican authorities who
were doing nothing to provide funding or other Vgacial services, the
HVO HZ HB established a revenue system in ordefirtance thenf®

Other municipalities such as Tuzla did the samegth@long with passing

regulations forbidding the flow of liquidity fromhé municipal area®®

Understandably, with no SDK, there was no linkethfficial service. And

without such a service, no funds could go to th@uRécan authorities

and none could return to the municipalittésNone of these measures
were mutinous acts, rebelling against the Repuii@an usurpation of

Republican powers as a means to achifevéactoautonomy*??

h. The HVO HZ HB used the BiH Dinar to the extent asvable to be used.
Based on an arrangement with Republican authqrttiesHZ HB received

approximately one third of the printed new curren@yere was an

414 Tr, 33752-33758 (27 October 2008).

415Tr, 33757 (27 October 2008).

416 Tr, 33768-33772 (27 October 2008).

“171D00052; Tr. 33824-33825 (28 October 2008).

418 Tt 33740-33744 (27 October 2008).

419Tr, 33736-33739 (27 October 2008).

201D01374; 1D01375; 1D01396; 1D01400; 1D01401; 1B%03
421 Tr, 33775-33776 (27 October 2008).

422Tr, 33787-33794 (27 October 2008).

IT-04-74-T 94 29 March 2011



69841

understanding that the HZ HB would not be liable &my BiH debt

incurred by the Republican authorities during ther,winless it received
due benefits. Thus, when the BiH Dinar was intredijone third of it was
accepted by the HZ HB and used in Central Boshiat not acceptable
as hard currency for trade purposes and so it Wazed in areas in which
it could be used internally. Notwithstanding thekiaof confidence and
acceptability of the BiH Dinar, the SDK system vgt up with the BiH

Dinar designated as its primary currefity.

I. Croatian Dinars and other currency, such as then&e Mark, were used
for various reasons. Croatian Dinars were moreilseagtailable because
most goods were being imported and exported tofeond Croatia, the
most accessible foreign market. Aside from the thet the BiH Dinar
was not usable for trade, even for domestic purpdsgas without value.
At some point, even the Croatian Dinar lost mostitsf value, thus
prompting more usage of the German M#fk.

186. The financial system faced many problems, whichwisy so much
attention was paid to it during HVO HZ HB sessioifie HVO HZ HB'’s
financial legislation aimed to establish the basements of a financial system
and to overcome the chaos caused by the unsynekobrand contradictory
decisions passed by most municipalities. The budigenot function in 1992 and
1993%?° There was a lack of revenue and expenditure pignnihich is a basic
requirement for a budget to functiéff.Municipalities functioned as small States
and had very different approaches to solving thmesaroblems, which created
additional chaos. Certain municipalities avoidedimg financial contributions to
the HVO HZ HB for the defence and social servicgseeted to be delivered by

423 Tr. 33812-33830 (28 October 2008ee alsoP00447, The Decree on the Regulation of Payment
Transactions in Croatian Dinars on the Territoryhef HZ HB during the Imminent Threat of War ortSta
of War which provided that the SDK shall open sdoounts (not accounts) in Croatian Dinars “with t
numerical designation 1 written in the first colurmm the left hand side of the number 1 RIR formlil' A
SDK client accounts began with “0.” The basic actsicontinued to be held in Yugoslav Dinars uplunti
the summer 1992 when the currency was changed HoBnars. The opening of the sub-account sin
Croatian Dinars was the first step towards esthaioigs a functioning payment system in BiH. Use d th
official currency of BiH for basic accounts was mtained.

424 P09255; Tr. 33814-33817 (28 October 2008); Tr 8438185 (4 November 2008).

425Tr, 33826-33828 (28 October 2008).

20 pp0824; P00921; P01511.
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the HZ HB*’ The HVO HZ HB Department of Finance kept track toé
contributions made by the municipalities to the HRB in order to establish the
necessary criteria for the distribution of fundstanicipal institutiong?® It used
this information as the basis for funding from tH& HB budget. Economic
centralization, to the extent that a budget coudd dsawn up with reliable
projections for the itemized distribution of revenwas never achieved during
the life span of the HZ HB.

187. Despite the efforts by the HVO HZ HB to regulate tmunicipalities,
there was no unified system of financing in HZ #BThrough regulations, such
as the Decree on the Rights and Obligations ofz€hs Temporarily Working
Abroad®*° the HYO HZ HB tried to unify regulations that theinicipalities had
putatively accepte®®* The Report of the Department of Finance for 1992esd
that “the municipalities were behaving like [stats]... [T]hey had had their oral
‘systems’ of collecting assets and financing in finst place defence, with an
evident diversity of approaches and modes of emfgrahose municipal
regulations.*3?

II. The Department of General Administration and Justice
188. The Department of General Administration and Jas{i©epartment of

Justice”), like the Department of Finance, did begin operating in earnest until
14 August 1992. This department was quite activenisuring that the legal voids
created by BiH’s independence and the war weredfifi® All of its acts were in

line with BiH’s Constitution. Buni, who was the Head of this department,
testified extensively about his activities. He ifesdd as to why it was necessary to

make certain amendments to BiH laws — particularlselation to the currency in

421 p04735, pp. 4-6. Report on activities of the desatCouncil HZ HB for the period January to June
1993, showing how municipalities behaved differgrdee alsd?04699.

*28p01097, conclusion 16.

“295ee e.gP01836, Article 5.

*°p01836.

4311D01771; 1D01772; 1D01759; 1D00362; 1D00272; 20712

432 p00128, p. 29; Tr. 15488 (12 March 2007), Witn&BE” confirmed in his testimony that
[REDACTED] (closed session).

33Tr. 30260 (7 July 2008): “[I]n the beginning of M4992, the Presidency of Bosnia-Herzegovina passed
a decree annulling some of the regulations of timér Yugoslavia and certain legal voids were @eat
These voids had to be filled. When | say this, | prmarily referring to military prosecutor’s offis,
because the Yugoslav regulations pertaining toghkgect matter had been annulled by a decisiahef
Presidency and new ones hadn’'t been passedSe.alsdr. 30301, 30324 (7 July 2008); 1D02963.
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which fines would be paid - in order to make thepplizable?** He testified
about the difficulties in staffing the courts anwgecutors’ offices because most
judges and prosecutors had [Bft He testified that not a single person working
within the judiciary was dismissédf He testified about the national origins of
judges and prosecutors, lest there be any doulit v willingness and desire of
the HVO HZ HB to have non-Croats in responsibleitpms**’ He testified
about the lack of involvement of the HZ HB in edisting any unlawful prisons,
concentration camps or detention centers; a topmudsed in the section dealing
with Prisons. He testified about his cooperatiothwRepublican authorities in
seeking solutions to fill in the legal gaps. Heodlsstified about his understanding
of what the HZ HB represented, its purpose andangshod of organization de
jure andde facto

189. As with Tomé, to fully appreciate the work performed by thipdgment,
the challenges that the HVYO HZ HB had been conéntith, and the solutions
it implemented — especialljn cases not suffering delay Bunti’'s entire
testimony needs to be examined in conjunction wite relevant admitted
documents.

190. One of the primary areas of Buii responsibilities related to the

judiciary: the functioning of the civilian courtané the civilian prosecutor’s

434 Tr. 30348-30350 (8 July 2008).
435 Tr. 30266-30268 (7 July 2008).
436 Tt 30275-30276 (7 July 2008); Tr. 30383 (8 JWIPQ).
437 Tr. 30275-30276 (7 July 2008); Tr. 30374 (8 JWPQ). See alsdD02001, Bunt's letter of 9 October
1992 to the President of the Municipal Board of Mastar SDA:
In keeping with the Decision on the distributiohfenctions in judicial bodies, we request your
opinion regarding the election and appointmentestpns for the following posts:
1. President of the Misdemeanour Court in Mostar
2. President of the Lower Court in Mostar
3. President of the District Military Court in Most ar
In order to be able to choose among several praposadidates, we suggest that at least two
candidates be nominated for posts under itemsabd23. Since the Presidency of the Republic of
Bosnia and Herzegovina has already appointed thiegims as judges to the District Military
Court in Mostar, we suggest proposing at leastdamdidates for President of the District Military
Court in Mostar from among the three. The Presig@ithe Republic of Bosnia and Herzegovina
has already appointed the following Muslim memldrhe District Military Court in Mostar:
1. Halil MAKSUMIC - Judge of the High Court in Mostar
2. Hakija ZAIMOVIC - Judge of the High Court in Mostar
3. Husnija SABLJIC - Judge of the High Court in Mostar
Please submit the names of the candidates by 1dh€rc1992 at the latest.
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office **®

With Sarajevo cut off, there was a need to esthbdi third instance
court — a relocated division of the BiH Supreme 611 Within Bunti’s remit
was the proposal of sites for the establishmenrisions by the HVO HZ HB.
Though the Department of Justice was not respanédsl military courts or the
military prosecutors’ office$?’ in light of the prevailing circumstances, and due
to his level of competence, Bufitalso assisted in the establishment of these
entities.

191. Though Bunit’s testimony comprehensively sets out what the Diepnt
of Justice did and why, a few examples merit reyigwarticularly when
considering the OTP’s JCE allegations:

a. The Presidency of the HZ HB passed the Decree tablshing an Office of the
Supreme Court on the Territory of the HZ HB in WWfag or the Imminent Threat
of War (“Decree on Establishing an Office of thepBame Court).*** In doing
so, the HZ HB established a relocated Office ofSnpreme Court of BiH for the
HZ HB. The establishment of this relocated divisainthe BiH Supreme Court
was done so after consultations with Republicahaiites. Buntt met with BiH
Deputy Minister of Justice, Jusuf Halildgand on the basis of their discussions,
to find a suitable solution for final resolution cdses or in matters which were
under the jurisdiction of the Supreme Court, it vagseed that a branch office of
the BiH Supreme Court which sat in Sarajevo, wdddpened in Mostéf? The
Decree on Establishing an Office of the Supreme rCmcorporated BiH

legislation?** According to Bunti:

438Tr, 30267 (7 July 2006).

439 Tr. 30261 (7 July 2008): “As regards the civilipart of the judicial system, we had to intervene by
establishing a body which could make decisionsemms of legal remedies against second-instance
decisions; namely the Supreme Court of the RepuaflRosnia-Herzegovina was in Sarajevo.”

40Tt 30267 (7 July 2008).

*1p00589.

42T, 30260-20265 (7 July 2008); Tr. 30355-303871{8/ 2008) See alsdrr. 31631-31639 (1 September
2008), where Perko¢itestified about a similar gap in the judicial pges that arose due to war conditions
and the inability to transfer accused persons tcstilofrom Livno to be tried by the court having
jurisdiction. He also confirms that he and Bantiet with Assistant Minister of Justice Jusuf Hadit to

set up “a department or a division of the SupreroerCof Bosnia and Herzegovina and change the stbje
matter jurisdiction of the courts in such a wayttitabe adapted to the wartime situation as it vas.
Perkovt also testified about his failed attempts to meith wertain Republican authorities, who by this
point in time hadde factosidelined the Minister of Justice Ranko Nikolisee Tr. 31633-31638 (1
September 2008)).

43 See e.gArticles 7 and 8. Buntitestified about his meeting with the BiH Deputyriditer of Justice
Jusuf Halilagt, the purpose of which was to discuss the funatigraf the judicial system and to establish
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- The Croatian Community of Herceg-Bosna did notl#istia a single court
of its own, a single civilian court; rather whatsMally taken over was the
Republican law on regular courts.

- The Croatian Community of Herceg-Bosna did notimge upon the
existing organization that was established by ti bn Regular Courts in
the Republic of Bosnia-Herzegovina.

- There were no changes within the hierarchy. The-firstance courts were
still there, the higher courts of second instaaece] the Supreme Court of
the Republic of Bosnia-Herzegovina that had itgsitivm or unit in Mostar.

- Bosnia-Herzegovina established districts, namelgni@a Tuzla, and
Bihac. Likewise, in these district divisions or tsnof the Supreme Court
of the Republic of Bosnia-Herzegovina were esthblis for the same
reason that applied in Mostar ... legal remedidsiims of second-instance
decisions could not reach Sarajevo and the Supr@met could not
decide on the matter because Sarajevo was inableessi

- What was accepted in principle by the Republic obiBa-Herzegovina
was also accepted by the Croatian Community of éteBosna. It applied
all the federal regulations of Yugoslavia unlessythvere declared null
and void .4

b. The Presidency of the HZ HB adopted the DecreehenBstablishment of the
Public Prosecutors’ Office of BiH on the Territooy HZ HB in Wartime or the
Imminent Threat of WA&f® because “the public prosecutor of Bosnia and
Herzegovina could not exercise his authority in @yitory outside of Sarajevo.

It was not physically possiblé*® The deputy prosecutors in the HZ HB were, at
the same time, deputies of the BiH Prosecutoroingiso, the HZ HB Presidency
kept the functioning of the interim judiciary in HZB inside the unified judicial
system of BiH*’

c. The Presidency adopted the Decree on District diliCourts on the territory of

the Croatian Community of Herceg-Bosna in a StatéMar or an Imminent

a separate Department of the Supreme Court of tHerBViostar. This was a result of his discussiwiith
Mr. Halilagi¢. SeeTr. 30355-30356 (8 July 2008).

444 Tr. 30262-30264 (7 July 2008); Tr. 30276 (7 JubP@), Bunté testified that he “was not aware of a
single instance” of any decisions taken by theaatied / branch office or divisions office of theHBi
Supreme Court in Mostar that was overturned onbtms that the court was not properly constituted o
functioning within the framework of the BiH legajstem; Tr. 30387 (8 July 2008).

445 p00594; Tr. 30378-30382 (8 July 2008).

446 Tr. 30379 (8 July 2008).

447 Tr. 30381 (8 July 2008), Buidtanswered Judge Trechsel's question as to whyrésidency of HZ HB
nominated or created an office for the public peoser of BiH and not for HZ HB: It was always our
intention to highlight that this was a prosecutor & Bosnia-Herzegovina, and that it was only his
deputies that were relocated to that area who worletwithin a relocated department, in this instance,

it was Mostar. We wanted to emphasize that the stture belonged to Bosnhia-Herzegovina and to
the republican prosecutor’s office. The situation mvolving courts was similar. When we will be
referring to the Supreme Court, the reasons behindhat particular solution were similar.”
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Threat of War (“Decree on District Military Cour}$*® because the operation of
military courts and military prosecutors’ officesasv suspendet? District
Military Courts were then formed in the HZ HB foadh operational zorf€?
Previously, military courts were separated from dhdinary judicial system and
were the JNA'’s responsibilifi?* The temporary or stop-gap measures chosen to
meet the then-existing conditions were practicall an keeping with the
principles of legality. Article 5(b) of the Decrgwovided that “The Supreme
Court of Bosnia and Herzegovina, or in cases wliereamunications have been
disrupted, the relocated Chamber of the SupremertCofi Bosnia and
Herzegovina which has its seat in Mostar, shall lapaeals against the decisions
of district military courts, if such cases are nn@med in Article 18, paragraph 2.”
Article 18(2) provided that “The relocated Chambgthe Supreme Court of BH,
which is based in Mostar, shall review appealsragaulings of district military
courts made in chambers when the Supreme CourttHbisBunable to do so
because of disrupted lines of communicati®fi.As such, “Article 5(b), in fact,
recognizes that the Supreme Court of Bosnia-Herdagois competent unless
communications with Sarajevo are disrupted, but n&ural Supreme Court

remains that of Bosnia-Herzegovirfa>

800587, Article 2 states: “When performing theirndtions district military courts shall act
independently, and shall administer justice on lthsis of the Constitution and on the law.” Artiée
regulated the jurisdiction of these courts in tlesecof a conflict of jurisdiction in relation tovidians.
Article 7 established a wide range of competencedmducting procedures against civilians: if ailizin
committed a crime with the aid of a member of thditany, “the district military court which has
jurisdiction over the member of the military shalko have jurisdiction over the civilian...” Articl&2
authorized the district military “to try all crimesvolving persons who have participated in armenhloat
and over which they have jurisdiction by virtue thie provisions of the Geneva Convention on the
Protection of War Victims, of 12 August 1949, arn tprotocol supplementing the said convention.”
Article 20 provided that judges and jurors for tBéstrict Military Courts would be appointed and
dismissed by the Presidency of the HZ HB. Artick 2ated that the provisions of the Law on regular
courts of BiH would be applied to the rights, datend responsibilities of the judges and jurorsticke
25(3) accepted existing Republican legislation ankinowledged that “the high courts and the Supreme
Court of Bosnia and Herzegovina shall perform dutiad exercise the authority...of regular courtshef t
second instance.” Article 25(4) provided that “Aattized persons from the organs of security of timeea
forces shall perform the duties and exercise thtbaoaily of organs of internal affairs...” Article 27
prescribed the procedure for handling perpetraibcsimes.

49 1D02963, Atrticle 1, regulated suspension of “Jiaic Law on military courts” (Official Gazette of
SFRY, no. 4/77, 23/77 and 13/82) and “Law on MijitRrosecutors Office.”

450ppp587, Article 5(a).

51 Tr, 30267 (7 July 2008).

452 p00592; Tr. 30385-30388 (8 July 2008).

453 Tr. 30287-30287 (8 July 2008): Judge Antonetti sarised his understanding of Article 5(b), to which
Bunti¢ answered: “what this article expressly statefidd the Supreme Court of Bosnia-Herzegovina has
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d. The Decree on the Establishment of the Districtit&y Prosecutors’ Offices on
the territory of HZ HB in Wartime or the Imminenhfeat of Waf>* was adopted
in order to establish District Military Prosecuto@dfices in areas such as Mostar,
Livno, Travnik and Bosanski Brod. According to Atg 3 of the Decree, the
District Military Prosecutors’ Office was automatily to initiate and conduct
proceedings against persons committing criminak dbiat were within the
jurisdiction of the District Military Courts. The i§trict Military Prosecutor was
appointed, as was the deputy, by the PresidencyhefHZ HB and was
responsible for his work to it. Article 9 stipulatehat the District Military
Prosecutor was required to report to the Presidendie HZ HB regarding the
implementation of law and the offices’ work.

e. The HVO HZ HB recognized early on the need to dstalfunctioning military
courts and military prosecutors’ offices. This reativas raised at the HVO HZ
HB meeting of 3 October 1992, where Mr. Siojirged the establishment of
military courts and military prosecutors’ officeé$:or the purpose of efficiency
and straitening of military discipline, it is nesasy to set up military courts and
military prosecutor’s offices™ While under normal circumstances the HVO HZ
HB had no authority to establish courts (such aitthoresting with the
Presidency of HZ HB), Article 18 of the Statutoryeddsion on the Interim
Organization of the Executive Authority of 17 Ocohl992 was amended to
confer on the HVO HZ HB the authority to pass dedis ‘in cases not suffering
delay that fell within the jurisdiction of the Presidey of the HZ HB, which
would take effect “as of the day of their adoptiani the understanding that the
HVO HZ HB was “duty-bound” to submit such enactngefdr the Presidency’s
approval at its next sessidit.Based on this authority, the HYO HZ HB moved to
cure this pressing matter which could not suffdayldt was the responsibility of

the Department of Defence and the Department dfcduso nominate military

the jurisdiction to hear appeals and where the &uprcourt is unable to hear such cases because
communications have been disrupted, and there wech cases documented at the time, the relocated
Chamber in Mostar will hear these cases.”

>4 P00590.

45°p00543, p. 7.

*%°P00684.
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judges and prosecutot¥. Significant efforts were made to appoint new jesig
though due to the circumstances, it was not eadindoqualified candidate®?
As there was a lack of qualified candidates, theerta for appointment were
lowered®® Notwithstanding the efforts made to have fully dtioning and
efficient courts, due to the war, the courts hadstigaceased to operat®. This
can be seen from the HVO HZ HB meeting on 23 Deeerip92?%*

Mr B. STOJIC cited problems caused by the fact that Military Courts
were still not functioning, and stressed that the&eze over 1,000 Military
Police reports unresolved, as well as the problémprisoners undergoing
investigation who cannot be held in detention withe court ruling.

Mr M. KVESIC stressed that no judges had been apedito the Livno,
Travnik and Bosanski Brod Military Courts, and tiia¢ preconditions for
the functioning of the Military Courts would be ated when they were
appointed, and hence for formal (procedural) ressbwas not possible to
pronounce a single judgment, and that the firahgsl by Military Courts
were expected in the first half of January 1993.BUSTOJIC stressed that
no military policeman could work without a Militar€ourt, and that he
would release all the prisoners on his own recagre if the Military Court
did not begin to function within a very brief patiof time.

Due to the lack of regular HZ HB Presidency sessiand the necessity of
ensuring a functioning judiciary, the HYO HZ HB neadppointments pursuant to
the authority granted to it on an interim basighs/HZ HB Presidencsf?

f. Combating crime in the midst of the war and chaas wot ignored. Though the
groundwork had started in 1993, the realistic gobisi of meaningfully tackling
criminality would not materialize until 1994. Mireg of HYO HZ HB sessions
reflect the HVO HZ HB's efforts to combat criminaktivity.*®®> One of the

problems seemed to have been a misunderstandingdretthe Department of

457 Tr, 30932 — 30933 (17 July 2008); Tr. 30626—30620July 2008).

58 Tr. 30439-30442 (9 July 2009); Tr. 30940-30941 JuE 2008);See alsd.D0027, where an engineer
was appointed as the President of the Livho Muaio@ourt.

459 p00587, Decree on District military courts in teeritory of HZHB in a state of war or an imminent
threat of war, Article 21, provided that a lawyethwjust a bar examination or a law school gradweaidd

be appointed.

460 Tt 30266-30267 (7 July 2008); Tr. 31032-31035 JUB 2008).

61 p00950, pp. 3-4.

462p00684; Tr. 30382-30385 (8 July 2008).

63 See e.gP01748, Minutes of the Working Meeting at the @sa Council HZ HB, 29 March 1993,
where, in relation to Mostar, it was emphasized thare was a need to place different groups under
control and purge all those with a criminal pasnhfrthe police and other units, regardless of timrits,
and furthermore that: “Defence and Interior Deparita should assess whether there is a need tdigstab
combined units of the military and civilian polige the town of Mostar in order to ensure effective
protection of citizens from various groups and wdlials.”
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Defence and Department of Interior as to their ee8pe jurisdictional
authorities. Having identified the problems, the ®IVHZ HB made
recommendations to these departments to solve sdige iamong themselves.
Short of making recommendations, the HVO HZ HB asoliective had no
authority to impose its will or give orders to tdepartment heads. This was
beyond thade jureauthority of the HVYO HZ HB. To this extent, the BVHZ HB
attempted to assist the Department of Defence ledepartment of the Interior
in defining their respective jurisdictions in order the department heads to reach
a modus vivendion how to be more effective inpter alia, dealing with
criminality.*®*

g. There were numerous measures taken to fight agalinirms of crime’® The
first precondition for combating crime was securjpgitical support from the
Presidency of the HZ HB. The HVO HZ HB, despite éfforts, was simply
unable to tackle the range of criminal activity ttlsprang up due to the war
conditions. This is aptly reflected in Dr. Ri# letter to Boban as th8upreme
Commander of the Armed Forcesthe HR HB and to the Presidesftthe House
of Representative®f the HR HB, datedl8 September 1993, and based on
conclusions reached at a meeting of HYO HZ HB engtfevious da§°®

In an analysis of the application of the law in @eoatian Republic of
Herceg Bosna made several months ago, the Govetrohéhe HR H-B
stated that all forms of unlawfulness had increag=specially crime. It

464pP03796, HVO HZ HB meeting on 29 July 1993: “Dugtte increasingly frequent clashes of jurisdiction
between the civilian and military police in Mostat,was recommended that the officials from the
Department of Defence and Department of the Intesimuld meet to discuss the issue.” P04008, HVO
HZ HB meeting on 7 August 1993: “The meeting on fillkowing subject: situation with regards to law
and order in the territory of the HZ H-B with theeBidents of the HVO of the HZ H-B and the Heads of
the Defence Department, the Department of Intefitdirs and the Justice and General Administration
Department and their associates will be held orAliQust 1993 starting at 1800 hrs. with the aim of
preventing all types of illegal activities, espdigizriminal.” See alsolr. 15275-15276 (7 March 2007);
P04699

465 p04111, Meeting on 11 August 1993. Basic regulativere passed "for the purpose of organising life
and work in the Croatian Community of Herceg-Bosegulating the relationships on its territory and a
system of institutions has been set up to enswéantiplementation of regulations and the protectibn
legality [...] War and wartime conditions, especialfger the outbreak of hostilities with the Muslinmas
brought in its wake a dangerous social phenomenam -increase in the number and type of illegal
activities, among other things, crime in particutard lately even organized crime which, unlesssit i
stopped may have an extremely destructive effeateaewal of life and work and the development of a
new government structure." Moreover, “2. ... Intefepartments must assess whether there is a aeed t
establish combined units of the military and cauili police in the town of Mostar in order to ensure
effective protection of citizens from various greugnd individuals. 3. It is especially essentialiné up
and establish control over various groups whichcareently not fully under the control of the conmaa’

%0 2D00854.
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therefore adopted the appropriate measures andtiastito prevent and
combat this. Among other things, a coordinatingybads established with
the aim of monitoring the situation and acting maxganised, ongoing and
comprehensive way. It is made up of the presidedtvéce-president of the
Government, the heads of the Defence Departmeat,irtternal Affairs
Department, the Justice and General AdministraDepartment and the
Finance Department, the chiefs of the Military Beland Revenue Police,
and the assistant heads of the Internal Affairsatepent.

Despite acertain improvement, however, theituation is judged tobe
unsatisfactory, and the trend of rising crime canbe stopped without
decisive, clear support and harmonised, coordinatity by all bodies
and organs of the HR H-B. This is particularly trgigen the assessment
that there are cases where individuals in the @rg#ngovernment and
individual military commanders are mixed up in wnfial acts, or else they
tolerate them, which is very dangerous.

Due to the gravity of the situation and the prolddacted by the organs and
services in their work aimed at preventing crintes toordinating body, at
its meeting on 17 September 1993, concluded thabitld propose to the
Supreme Commander of the OS of the HR H-B that atimg concerning
these issues be held with the Main Staff, the begeommanders, and the
members of this coordinating bodfy.

192. Based, in part, on these continuing efforts to caintyime, “Operation
Spider” was launched in June 1994 by the Governroktite HR HB. The aim
was to take robust measures in order to arrestpamgkecute all perpetrators of
crimes?®® As outlined by Dr. Pré:

The purpose of the operation is, within a longnve with striking points
of time, a combination of operative and preventrepressive and criminal
police measures, to deprive of liberty all persamiso are reasonably
suspected of being perpetrators of criminal aatscdrry out criminal
investigation and launch criminal proceedings, rttoduce order in road
traffic, to prevent public disorder, and to increabke level of safety of
citizens and property in general.
JJ. Institutions Concerning Refugees
193. As in other areas of BiH, the HZ HB was faced withmanitarian

challenges of unexpected proportions. Though thrg parpose for establishing
the HZ HB was for the associated municipalities amdas to marshal their
resources and resourcefulness for security purparses$o restore a semblance of
civil society, the war affected different areadifferent ways: some were on the

4°71D01813.
%8 1D01249; Tr. 15335-15341, 15353-15355 (8 March73Qéee alsd.D01252; 1D01257.
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front line where the fighting was going on and frarere residents were fleeing,
some were in the rear and on the receiving siddeeing masses (displaced
persons); and some areas were in the middle agfartevolving transit center,
with displaced persons arriving from one directiand departing towards

another*®®

Sometimes the wave of displaced persons would cexpectedly,
sometimes not. Despite the best of planning, desfiie best efforts and
intentions, and despite the outside assistancesithation in most HZ HB areas
was precarious throughout the war.

194. The HVO HZ HB did its best under the circumstandes with virtually
all other matters, the HZ HB coordinated its effosith the municipal HVO$'°
though it did not have authority to issue orderghtem. For the most part, the
regulations of the HVO HZ HB or municipal HVOs nared those adopted by
the Republican authorities or by Muslim controlgl/erned municipalitie&™*
This phenomenon is understandable; all areas simaoed or less the same type
of problems, faced similar challenges concernir laf resource$’? and were
operating within the same legal and administrativemework from which
regulations would be generated. With the countryat, all military aged men
were mobilized. Based on the Law on All People’$ebee, all military aged men
between 18 and 60 had military or civil protectauty. This, for instance, posed
just one of the many problems: what to do with raged 18 to 60 who had left
their area, where they were obliged to answer tbkilmation call, and now were
in another municipality or country. Other issuesrayefor example, how to
prioritize and allocate aid and housing accommaodashould displaced persons

or persons who just left their areas be forcecetarn if the conditions were safe,

69Tt 15621-15624 (13 March 2007) (closed session).

4% See The Decree on the Use of Abandoned Apartmentsepasy the HVO HZ HB, which was a typical
example of attempts that were made to harmoniZerdiit municipal regulations addressing this ista¢
had been promulgated over the previous 14 mor8ke. alsalD01669, Minutes of the 44th session of
HVO HZHB in Mostar, July 5, 1993, p. 1D32-0450stgtithe intention of the Decree as being to: “a)
create legal grounds to accommodate expelled perasod refugees; b) standardize the situation in
municipalities; c) equally burden all municipalgi&

4! Municipal Official Gazettes show that the majoritiythe municipalities passed decisions on theistat
of refugeessee e.g1D00551; 1D00596; 1D01117; P00488; 1D00623; 1D811®00754; 1D00757.

472 For instance, municipalities passed decisions rddgg the impossibility of receiving any further
refugees, which created chaos. For instance, 1) @dcision to prohibit entry of refugees, 18 Seiter
1992; 1D00347, Decision on placing a limit on thenber of new refugees who can stay in the Jablanica
municipality, 10 March 1993; 1D00621, Conclusion lbeing unable to accommodate new displaced
persons and refugees, Mostar Municipality, 16 Septs 1992.
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and what to do about refugees who impermissiblyuped abandoned
apartments. The regulations showed a certain umifgr Municipal authorities
regulated the amount of aid to be received; theatlon and type of
accommodation; abandoned apartments, which werdrotled with illegal
occupants forced to find alternative accommodatiarsl military aged men
being required to register and, in some instanbes)g forced to return from
abroad to perform their combat dutfés.

195. In broad brushstrokes, crucial issues concernisglaied persons such as
refugee status and the benefits associated witls #tatus, rights of
accommodation, and the so called reverse ethnansieg alleged by the OTP,
will be examined. As with all matters in this casecontextual analysis of the
available facts is necessary. The efforts madehiey HYO HZ HB must be
weighed against, for example, the circumstances, résources available, the
general practice in BiH (as can be seen from legatuments promulgated by the
Republican authorities in Sarajevo), the size @f éineas absorbing continuous
waves of displaced persons, the available hougpagesand infrastructure, and
the reasons behind the taking of certain meastiesnce, the following brief
overview of the more noteworthy events and issues.

196. On 7 October 1992, the HVO HZ HB adopted the Denisin the Status
of Refugees and Displaced Persons from the Teyrdrthe HZ HB during an
Imminent Threat of War or State of WHf. The HVO HZ HB provided general
criteria for what constituted a displaced persaom.otigh this decision, the HVO
HZ HB attempted to coordinate the various approschaken by the
municipalities on issues relating to displaced pess Repatriation of displaced
persons was regulated in accordance with the “gg@ituation” (Article 2) or by
“determin[ing] the list of municipalities to whialeturn is possible,” which should
be proposed by the Defence Department (Articlé\#)ile the HVO HZ HB Sub-
Department for Employment and Social Welfare waked with coordinating
activities in the areas of the HZ HB (Article 7het municipal HVO had the

primary role to “ensure proper registration of ggfas and displaced persons from

4737, 31286-31352 (25 August 2008); Tr. 33440-334H91232; 1D01416; 1D01198; 1D01083.
474
P00553.
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the territory of municipalities and prepare a scahedor return of refugees or
displaced persons” (Article 5), and for compiling lfst of the needs of refugees
and displaced persons on their territory in terrh$ood, clothing, heating and
other needs and prepare winterisation programnfgsitle 6). A day prior to the
adoption of the decision by the HVO HZ HB, the Raman authorities passed a
similar decision for displaced persons and refugtesigh with some provisions
of dubious legality’”®

197. On 27 November 1992, the Decision on Establishing ©Office for
Refugees, Exiled and Displaced Persons was promed& This Decision
regulated ODPR’s cooperation with the UNHCR, UNDRDIICEF, Caritas, the
League of Societies, Red Cross and Red Crescehipther similar international
and national organizations.

198. By April 1993, certain pockets of Croats in CentBdsnia had been
surrounded for a few months. Even those who couwtl participate in war
activities were not allowed to move. Serious criwese being committed against
Croats in Zenica and in villages in the Konjic Meipality, including murders,
ill-treatment and persecutidh’

199. On 12 May 1993, Dr. Pdiand Boban issued a statentéhtelating to a
meeting held with the representatives of the ICR@e context behind this
meeting was the ongoing obstruction of access tmatCvillages in Konjic and
Jablanica Municipalitie$”® The need for equal treatment during evacuations, a
humanitarian issue, was mentioned.

200. On 31 May 1993, a joint meeting was held betweemimMpal HVO
Mostar and the HVO HZ HB, resulting in the estaiient of an office for the

7> PO0553.

*7°P00846.

477 1D01652, HR HB Published texts/ J. Pdiletter to co-chairmen of the International Coefee for
Former Yugoslavia re: media, 24 April 1993.

78 p02346.

479 p02346, Boban, the President of the HZ HB, “shiat full attention had to be paid to the abuse of
civilians to achieve military and political goats the field, laying a particular emphasis on thet fhat the
Croats had never before abused civilians to actaeyegoals and that they would never be keen teoda

the future.” Boban added: “Since 10 April 1993thee Muslim aggression in central Bosnia (Vitez,
Busova&a and Kiseljak) 27/?6/ [sic] Croatian civilians babeen killed, 365 wounded and 149 HVO
/Croatian Defence Council/ soldiers killed. Since April 1993, after Muslim forces disarmed HVO
brigades in the town of Zenica, 31 Croatian soklieave been killed, 320 arrested and imprisoned, an
seven elderly people killed.”
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care of refugees, exiled and displaced persongadtconcluded that the UNHCR

be invited to assist with caring for the refugeed displaced persons who were

located less than 20 kilometres from the front.liAe the same meeting it was

concluded that all appropriate measures shouldakent for the prevention of

crime, especially the looting of private propentgr apartments in the territory

of Mostar Municipality*®°

201. At the end of May 1993, the ODPR issued its fisshsannual report. The
Report coincided with the arrival of a new wavedddplaced persons due to the
escalation of war. The Report stated that six iIm®mtere needed to resolve basic
technical conditions for the work of the ODPR.wis operating on a marginal
budget of 2 million Croatian Dinars and with onfy @mployee$®

202. On 8 June 1993, an urgent letter from the OZ CeBimania to Tdman
and Boban after the fall of Travnik stated: the]Xfelus of Croats from Central
Bosnia is complete. More than 15,000 Croats amdedng on the streets .*%
Shortly after the fall of Travnik, another 15,0000&ts were expelled from
Kakanj*®® These displaced Croats were mostly sent outside'Bi

203. On 14 June 1993, Zarko Keza, Chief of the Militarielligence Service,
reported to Mate Boban, the President of HZ &B:

A number of sources have informed us that the Muglimy is launching
all-out attacks on the territories of S/B/CentrabsBia and northern
Herzegovina, committing crimes much more serioad those committed
by Serbs. Their military aim is clear - break up tHVO forces along and
around Travnik — Vitez — Busova - Kiseljak road and Zenica — Kakanj -
Visoko road and join up with the Muslim forces imi@ji Vakuf, Jablanica
and Konjic. When this goal is achieved, the HVOtas be forced to
surrender their weapons and these territories aitgetsubjected to ethnic
cleansing.

204. On 15 June 1993, the HVO HZ HB noted that unlesmaniate steps
were taken, an “exodus” of Croats from Central B@smould be inevitable. It

issued eight conclusions recommending major messtoebe undertakeli®

480 p02575, p. 2.

481 p02533.

821 D01263; Tr. 15623 (13 March 2007) (closed se3sion

83 1D01264;see alsdlr. 15624 (13 March 2007) (closed session).
841D00928, 1D01830.

8 p02760.

8p03413.
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After the fall of Travnik and Kakanj, that week aalmost 30,000 Croats (i.e.
almost 5% of the total Croat population in BiH) eexpelled from their homes.

205. By 18 June 1993, VareS was an enclave cut off fileenoutside world.
The BiH Croats were pleading with the internatiohamanitarian and health
organs, Boutros Boutros-Ghali, dman, Stijepan Meéj Nikica Valenté, and
Boban to be evacuatéd:

[T]he political management, army and people decidedontinue their
Via Dolorosa on Friday, 18th of June 1993, at 1680Qrs, towards the
territory of HB. By this occasion, we do not requies answer, we are on
our way. If you want to help us, you have got tifoe this; on the
contrary, you shall encounter us dead on our Vieiosa.

206. Two days later, another request came to the satressbes®®

[1]f you wish to save the bear lives of the Croat¥&akanj, there is time.

We intend to depart on June 19th at 10am. Savevie of the children,

the elderly, the women, the ill, the weak. Savelifieeof a human being,

it is the least he deserves. In this moment notkisg matters. Wake up
your conscience; don't let this be the end.

207. On 21 June 1993, HVO HZ HB established the StaffGoganizing and
Coordinating the Effort on Accommodating and Prawidfor Expelled Persons
and Refugees (“Staff*§° because of the severity of the humanitarian ¢risss
seen from ODPR’s reports. Events preceding itsbéskement show why it was
necessary. The Staff was charged with “organizimgl @oordinating” the
activities of the various bodies dealing with tleeecof refugees. The ODPR was
not able to take care of the tens of thousandsewf displaced persons who
arrived in HZ HB areas in June 1993; the ABiH offme in Central Bosnia was
unrelenting.

208. On 8 July 1993, in Makarska, Republic of Croatiee HVO HZ HB and
the SDA-dominated Government of the BiH signed gre@ment, pursuant to a
BiH Croat initiative. The purpose of the agreemests to enable unhindered
passage, cooperation, and organization of huméamtaonvoys. It envisaged an

joint working group**® Mechanisms were put in place that were intended to

4873D00837; 1D01264.
488 1D01264.

489 p028g8a7.
4%01D01590.
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ensure that the contents of humanitarian convoys wieecked while at the same
time allowing for the systematic flow of humanitari assistance to efficiently
reach their destinatiorf§®

2009. On 12 July 1993, a Report noted the number of égbélroats resulting
from the Muslim offensive in Central Bosnia and teeastern Herzegoviria’

210. On 13 July 1993, a letter was sent reiteratingstéimae proposals that had
followed the continuation of Muslim aggression imdfiar and Fojnica. Proposals
were again sent to the HDZ BiH, the Presidency @f HB and the Supreme
Commander of the HVO. The Muslims were advanciragrthttacks against the
BiH Croats, all the while negotiating — supposedigarnest - for peadé®

211. On 23 July 1993, the President of the Main Stafedmir Zubak, wrote
to the Office for Refugees of the Republic of Cat‘'ORRC”), requesting
accommodation of displaced persons in Croatia lscdhere was simply no
capacity in the free territories of Herzegovifta:

In that respect you are kindly requested, withie framework of your
competence, to make efforts to allow us to relocatpart of displaced
Croats from Kakanj and Konjic to facilities in therritory of the Republic
of Croatia.

212. On 29 July 1993, Zubak reported at an HVYO meetbauathe acceptance
of 10,000 expelled Croats. In his report, Zubakderlined two problems and
these are as follows: 1. lack of accommodation @éipa in the territory [sic] of
HZ HB; 2. insufficient number of vehicles necessdoy the evacuation of
population from the mentioned aréd™ In order to find accommodation for
refugees in Croatia, contacts were establishedtWwgfORRC. The Department of

Interior and the Department of Economy were given task of establishing the

91 p03346.

492 p03394.

493 03990, p. 9, para. 37. The co-chairmen of tHeYl@oticed that: “The boundary between the Croat
and the Muslim-majority republics in this regionheve the fighting was intense while negotiationsenve
continuing, was an area of great contention. Tineogphere for negotiations was not improved by the
offensive the Bosnian Government army launchedhia tegion. ... The Presidency is considering its
attitude to central Bosnia and is hoping to havatéial talks with the Croat side before the taksume in
Geneva.”

4941D00929, p. 1D34-0033.

49> pP03796.
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number of available vehicles (i.e. buses and tluck$iZ HB areas to facilitate
the evacuation from Central Bosnia territ8t$.

213. By July 1993, municipal HVOs accommodated approxatyall0,000
displaced persorf€’ On at least three occasions (5 May 1993, 23 Jaa8,land
8 July 1993), Reports discussed the number of Migsknd Croats expelled or
displaced due to Serb aggression.

214. On 3 August 1993, Dr. Péliwrote to the President of the Government of
Croatia seeking assistance, transport and measatuate the Croats of Kakan;
and Vare§?®®

As you are aware, an exodus of Croatian peoplebkas going on lately
from Central Bosnia, especially from municipalitiek Kakanj and VareS
from where a large number of Croats should be eatadu

The main problem in organising the evacuation etéhpeople is the lack of
transport means. A large portion of the motor poa$ been destroyed in
war activities and the rest is in the Republic ob&lia.

215. On 18 August 1993, Dr. Pé¢liexplained why the Croats from Kakanj
needed to be evacuated for humanitarian rea€0ns:

Following the many times expressed request by Kakaoats exiled from
the VareS Municipality, for an evacuation of thed® are most endangered
(children, women, the sick, the old), we have earrout an evaluation.
Considering the conditions, especially regardingcoaumodation and
possibility for regular humanitarian aid — we halecided to secure the
evacuation in the region of Western Herzegovina.

216. On 25 September 1993, the Head of the ODPR, Dafliaki, and Zubak
participated as the Croat representatives at tHg @peting of the Working
Group for Solving the Humanitarian Issues RelatedRéfugees and Displaced
Persons of BiH in Croatia and their Return to BiFhe Working Group also
consisted of Muslim representatives. It was agrégijhe preparations for

organized, voluntary return of the relocated/dispthpersons and refugees should

496 p03796.
497 p03394.
4% 1D01266.
499 p04282.
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start immediately®® The mechanics of implementing this conclusion were
detailed in the Protocol agreed by the Working @rtlt

217.

On 4 October 1993, the Deputy Prime Minister of tkakanj HVO

Interim Government in Exile, llija Slji¢i wrote to Boban and Dr. Rilpleading

for help:

502

[W]e, from the Kakanj HVO Interim government in Exicurrently located
in Vare$S together with approximately 7,000 inhatiga are forced to
address you once again with our appeal to helpetegtches who lost
everything and who live under very difficult livirgpnditions, inappropriate
for a human being.

[...]

[W]e use this opportunity to ask you to do your tb&s evacuate those
people to the free territory of the HR HB or Repeiloif Croatia, to provide
them with adequate food and better living condgion

[...]

[Alny delay in organization of the convoy might déesastrous for many
children and old people here. There are also giharlems that make this

place turn into a boiling cauldron.

218.

On 2 November 1993, the Croatian Catholic BishoBaihja Luka, Dr.

Franjo Komarica, faxed a letter to Dr. Brlpassing on a message from Mr.

Ostojic, the authorized Minister of the Republikgpska, wherein he conveyed

the following>®®

1.

They are conducting all possible measures to rectie inhabitants
from VareS. The entire population is on the moyggraximately 90%
Croats and 10% Serbs. ... The travel from VaresS tka&as very
tiresome and passes through forests and wastdlB®@ENT HELP IS
NEEDED!

He is appealing through you to the Government ofB#R[sic].

It is necessary to agree upon measures for prgsiogfor these people
with you — he is not sure of their exact number,tiieks there are
between 5-10,000 people! ...

He suggests, or rather pleads, that you senddsiedoon as possible,
approximately 3 tons or one tank truck, as welhaonvoy of buset
transport the refugees through eastern Herzegooir@rceg-Bosna.

°091D01590, p. 2.

01 1D01590, Protocol of the meeting of the Workingo®r for humanitarian status of refugees, 25
September 1993, which specified the mechanics wof toostop further relocation of BiH citizens, aral t
prepare conditions for the voluntary, safe and wimgd return of refugees from Croatia and thirdntdas

to BiH, and the return of displaced persons ta¢hnetory under control of the HVO and the ABIH.

5021D00921.
5031D012609.
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219. Dr. Prli¢ responded, requesting Bishop Komarica to conveythi®
Republika Srpska Government that the HR HB woulgtmiding the requisite
assistance and fuel to facilitate the evacuatiothefCroats from Vare®? In
light of the fact that during this period the ABikas on the offensive and was
gaining ground, the numbers of displaced persom®rbe more significant in
showing the dire conditions facing the HZ HB auities.

220. Against this backdrop, the HYO HZ HB was attemptiogneet pressing
humanitarian needs. Concerning issues related g¢outitawful occupation of
abandoned housing in Mostar Municipality, Witnesartih Raguz testified that
Municipal HVO Mostar adopted legislation that alkxvfor the removal of illegal
occupant$® Raguz also testified as to the ODPR’s limited c#pawith respect
to the classification of individuals as displacedrgons resulting from its
subordination to the municipaliti€He testified that this situation was mirrored
in Republican legislation which empowered distoffices of the Directorate of
Displaced Persons and Refugees of BiH to decide classifications?’

221. Concerning issues related to the humanitarian asgfethe situation in
Mostar in 1992-1993, Witness Marinko Simungwho was working for the Red
Cross in Mostar at the time, testified that effossre made by the Municipal
HVO Mostar to regulate the situation regarding tights of refugees/displaced
persons and the distribution of humanitarian®*&idThe municipal HVO faced a
number of problems, however, includiray:the large number of beneficiaries of

humanitarian aid?’ b. the need to re-open schools (which required rélmtaf

%4 1D01270.

05Tt 31353 (26 August 2008).

206 Tt 31286-88 (25 August 2008).

07 Tr, 31289-31290 (25 August 2008) discussing 1D@12Raguz also testified regarding the equivalence
of Republican, HZ HB and municipal enactments ilatren to conscription obligationsSeeTr. 31272-
31294 (25 August 2008).

08 See e.gTr. 33441 (20 October 2008), discussing 1D00628eRon protecting refugees and displaced
persons in Mostar municipalitySee alsolD1328, Decision to establish Coordination Coneeitfor
Collection, Reception and Distribution of Human#ar Aid; 1D00754, Decision governing the rights
granted to refugees, expelled persons and intgrbdiplaced persons. The municipal HVO Mostar
cooperated with the UNHCR to evaluate the humaaitasituation.See1D02813. The aid was being
referenced by the Red Cross in Mostar in Croatiamai) which was the currency representing the
organization’s transactions through the paymene&uwiras well as in German marks and Italian litgckv
were donations from the respective countr&seTr. 33466-33468 (20 October 2008) discussing 160226
09T, 33444 (20 October 2008).
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the displaced persons being hosted in educatialitits);>*° andc. “a significant
decrease in terms of humanitarian aid” in April 29@&hich in May 1993 became
“simply insubstantial ***

222. [REDACTED], Witness DE testified that the receivimynicipalities did
not have the capacity to host such a large numbelisplaced persong? The
available supplies were insufficient and the sibratvould only worsen during
winter®® The ODPR and the municipal HVOs were trying to vjie
accommodation and other resources to all refutfé&r. Prlic said that: “if there
IS N0 new aggression in the territories inhabitgdQroatian population in the
winter period all of the displaced persons willthken care of in the adequate and
to human needs appropriate wa}y” The residents of [REDACTED] were
exercising a lot of pressure on the municipal attiles to relocate the displaced
persons somewhere where there were more resouncds batter living

conditions>'®

Evacuation of the town to the free territory of HB or to Croatia
was necessary and the only way out was through the Republikagap'®

KK. The Department of Defence
223. The Department of Defence of the HVO HZ HB had urifeatures when

compared to the other departments. Some of itsaactaistics have been briefly
touched upon, particularly how it evolved after #s&ablishment of the HVO
(military) and prior to thectualestablishment of the HYO HZ HB on 14 August
1992. In examining the founding documents and thereks that set up the
Department of Defence and subsequent amendmeng, refmains constant is
that throughout Boban’s tenure, he was the Supr@€smamander of the HVO
(military). While he ceded one of his functions Bo. Prlic, he retained his
authority over all military matters. At no time didt. Prlic have any authority to
order / instruct the Head of the Department. Unlike Head of the Defence

Department, Dr. P did not have the right to make any appointmentsrof

10Tt 33444-33445 (20 October 2008).

11Tt 33455 (20 October 2008).

12Tt 15624 (13 March 2007) (closed session).

13T, 15643 (14 March 2007) (closed sessi@®e alsdD00921; 1D00927.
*141D00928; 1D01268.

*151D00927.

18Tt 15623 (13 March 2007) (closed session).

17 Tr. 15641-15642 (14 March 2007) (closed session).

18T, 15638 (14 March 2007) (closed session).

IT-04-74-T 114 29 March 2011



69821

commanders, at any level in the chain of commandoAtime did Dr. Pri have
the authority to give orders or instructions to Main Staff on any matter, be it
operational or administrative?

224, The Supreme Commander of the Armed Forces issuecsion on the
Basic Principles of Organization of the Defence &#&pent. This Decision
defined the department’s structure, placing untseauthority the Main Staff, the
Military Police and the Information and Security ri8ee / Administration
(“SIS”). It also defined the responsibilities ¢6 component parts and the role of
the Supreme Commander of the Armed Foréeé§he HVO HZ HB is not
referred to anywhere in this Decision. The HVO HB, as a collective, and
especially its President in his individual capachgd node jure authority over
military formations or operative mattets. Moreover, at no time did any of the
military commanders, Main Staff or otherwise, rgeeany orders or instructions

> or the HVO HZ HB executive and administrative auity.>*

from Dr. Prl
225. The Defence Department functioned within its desigd areas and
jurisdiction as prescribed by the Decree on theedrforces of the Croatian
Community of Herceg-Bosna (edited version) of 1taber 1992 (“Decree on
Armed Forces”§?* While Article 33 of the 15 May 1992 Decree on the
organization and responsibilities of the departmantd commissions of the

Croatian Defence Council and the Croatian CommuiHgyceg-Bosna specified

19Tr, 40421-40422 (20 May 2009): “No, Mr. Rritould not have done that [told General Praljakwv o

do things].Mr. Prli ¢ could come to see me and inquire. He could hakedame, and | would have told
him about the situation, as | did. Howewviee, could not issue orders, he could not ask me teport to
him, and | am talking about the structure that wasin place.”

%20 pp0586, Decision on the basic principles of orpation of the Defence Department, 15 September
1992, Section V, IX.

21Tt 15344-15348 (8 March 2007).

22 Tr, 31732-31733; 31735 (2 September 2008), Petks®]n sessions which | attended [40-50], and
those were mostly the sessions of the HVO of the-H8Z | am not aware of any situation nor did | vei&s
any situation where such operative orders wereesdy the President of the HVO, and this is somethi
that is well illustrated by the minutes from theetiegs.” For a description on how minutes were kept
conclusions drawn and minutes of previous meetatpted seetestimony of Witness Slobodan Bézi
Tr. 36252-36255 (3 February 2009).

23 Tr, 31819-31820 (2 September 2009), PerkotiThe civilian HVO, or rather, the HVO of the
Croatian Community of Herceg-Bosna did not have thauthority, to the best of my knowledge and in
my conviction, did not have the authority to pass dcisions that would pertain to the operative use of
the armed forces of the Croatian Community of Hercg-Bosna.[...] The question of commanding the
armed forces of the HZ HB was not under the authotiy of the HVO of the Croatian community of
Herceg-Bosnad.

%24 p00588.
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that the “Departments and commissions of the HV®addnliged to issue rules on
internal organization within 30 days of the datetlw§ decision,” the internal
organization of the Department of Defence was abply a decision agreed by
Boban®?® The HVO HZ HB is not mentioned in this decisiorheTprevious
Decision on the basic principles of organizatiorihef Department of Defence of
15 September 1982 was issued by Boban. Thus, Boban’'s authority, ispec
relationship with the Defence Department, and a@dmiver all matters concerning
the HVO military, except administrative ones, coogd.

226. As with other Departments, the Department of Defemominated
candidates for positions, with the HVO HZ HB ex@oaitand administrative
authority deciding on the appointments. Appointreentere made by the
collective and not Dr. Pdj despite him having responsibility to sign the
appointments. This was the practice and procedun@ & applied to all
appointments. Until the end of 1993 or the begigroh 1994, and after the HR
HB had been established, the Department of Defeva® responsible for the
military courts and military prosecutors’ office®unti¢, in his capacity as Head
of the Department of Justice, assisted in the bslabent of these courts. The
challenges posed and the efforts made in estafdjstiie military courts and
military prosecutors’ offices have been discussed.

2217. A stark difference in the relationship between Head of the Defence
Department and the Supreme Commander & vis the President, the other
departments and the collective HVO HZ HB, is sdtintArticle 30 of the Decree
on Armed Forces. Article 30 of the edited versibattcame into effect on 17
October 1992 conferred powers of a military operal nature on the Head of
the Defence, which had previously been bestowed aplon the Supreme
Commander, Boban.

Article 30
In performing the tasks that fall within his juristion, the Supreme

Commander of the armed forces shall issue diregtigemmands, decisions,
and other acts.

525p02477.
526 p00586.
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The Supreme Commander of the armed forces may atelegrtain tasks of
leading and commanding the armed forces to the H#adhe Defence
Department.

Within his jurisdiction, the Head of the Defencepagment shall issue rules,
commands, instructions, decisions, and other acts.

The Head of the Defence Department shall be redpenf®r his work to the
Supreme Commander for all the tasks delegatechto hi

228. The Head of the Department of Defence, and on amtdlse Chief of the
Main Staff, would inform the HVO HZ HB executivechadministrative authority
of events in the field. This was necessary in ofdedepartments and offices of
the HVO HZ HB to carry out certain tasks relevanot their designated
competencied’’ As it turned out, however, some of the informatimming from
the Main Staff was not necessarily accurate orabédi, especially if the
information was not gathered situ first hand. Perkovi provided a poignant
vignette when he described how General Petkbad informed the HVO HZ HB
about the events in Bugojno at its 22 July 1993ises

He wanted to see how the generals saw the situitibivno, Bugojno, and

Zepce, and then | think there was a question rasedhe president of
Bugojno HVO about the situation in Bugojno and dbthe fact that the
army outnumbered the HVO by a ratio of 11:1 or 10:1He [General

Petkovt] said that the morale of the HVO was at the rezfliilevel and

there was no need to be pessimistic in relatidcheddVO'’s preparedness in
terms of its ability to defend the area in eventyaif clashes with the BH
army. I'm certain that what General Petkoupld us at the time was
information that he had and that he had receivesmfrthe HVO

commanders over in Bugojno. ... Nevertheless, sedags later clashes
erupted in Bugojno virtually a day or two after tH¥'O lost this area in its
entirety. This just goes to show how informatioattivas reaching us from
further afield, even military intelligence, coulde bunreliable and how
difficult it was at the time to have realistic assment of the situation in

527 Tr. 33974-33979 (29 October 2008): “These meetingee meant to inform of the conditions in the
field, and it was necessary to know that for theppees of financing other departments and their
institutions. The basic question was always howdfean be secured for financing of defence. At those
meetings, there were no conclusions or not everudssons about commanding posts, or managerias,post
or the like.” Answering Judge Antonetti's questitidid the government give an impulse as regards the
various military operations to be carried out orsvilaonly Boban who could do so, if need be in echt
with the Minister of Defence and the generals oekgha strategic decision is taken at the government
level?” Tomi: “No, not at the government levelSee alsd?03796, Minutes of the 48th session of the
Croatian Defence Council of the HZ HB, 29 July 1988mi: “[i]t was recommended [not ordered] that in
the future the Department of Defence should issuely reports about the situation at the front linghe
public and to the members of leading bodies oHN® of the HZHB.”
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certain areas ... unless you were yourself of coplsssically present in a
given area>®

229. Another reason for receiving information from thedartment of Defence
was in order to keep the public informed. A fittiegample, for more than one
reason, is the so-called “proclamation” of 30 JaO83 issued by Dr. Péiand
the Head of the Department of Defence, Mr. 8t3ji This public announcement
which was sentinter alia, to the media, was based on information presumably
provided to the HVO HZ HB executive and administ@tauthority by the
Defence Department or the HVO military in respotsdhe events of 30 June
1993: members of the HVO military who were Muslwnrted on their Croat “co-
fighters,” in what can only be characterized a®wardly and treacherous &ct.
These acts were followed by public words of incietnfrom Arif Pasil¢, the
local commander of the ABiPf!

People, citizens of Mostar, you have to understandhat this is a
judgement day when you have to start with fight. lam inviting each
citizens who can to bear a rifle, who can bear a ok, to kill ustasha
criminals because there is no life with ustasha heraccept [sic] life with
Muslims, honest Croatians and loyal Serbs.

230. Based on these events, and recognizing the immdwerger, Dr. Préi and
Mr. Stoji¢ issued a warning, noting that “We should uniteaall forces from
every Croatian village and town, from the whole ¢¢gr-Bosnia in order to stop
the Muslim aggression.” Dr. Pélidid not issue an order to any military units nor
did he make any declarations or inflammatory contsiéhat demonized the
aggressor. This document also bears an order isgsuétr. Stoj “[pJursuant to
the authorization and the new situatiGf?’"The Order is a call for mobilization

for all conscripts to report to the Defence Offinetheir districts of residence or

528 Tr, 31729-31730 (2 September 2008).

°29p03038.

>30Tt 46838-46859 (16 November 2009).

312D00448, p. 2.

%32 Following this order, Colonel Zeljko Silieg forwds an order (P03039) on the basis of an orderégsu
by the HZ HB Defence Department and the HZ HB HV@sh&r.” The text of the order shows that the
order is from the “Head of the Defence Departmérihe Croatian Defence Council, Mr. Bruno STOJI
without mentioning “HVO HZ HB Mostar.” While the batance of the order does show that it came solely
from Mr. Stoji, even if Colonel Silieg presumed that it was dison the HZ HB HVO Mostar, his
presumptions alone are insufficient to draw anyctusion that Dr. Préi either in his individual capacity or
through the HVYO HZ HB was exercisinlg factooperational military authority.
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their units within 24 hours. The authority for miatation rested with the
Supreme Commander, the President of the Presidemclgr Article 37 of the
Decree on Armed Forces. Article 30, however, grantthority to the Supreme
Commander to “delegate certain tasks of leading @mmanding the armed
forces to the Head of the Defence Departm@fitThis may explain what Mr.
Stojic meant by stating that the order was issued “putsieathe authorization.”
Boban must have granted Mr. Séofhe authority to issue the order. This action
demonstrates the special or unique relationshiwvd®t the Supreme Commander
and the Department of Defence, to the exclusiorthef President, the other
departments and the collective HVO HZ HB executsed administrative
authority.

231. Another significant difference is the relationshigtween the Head of the
Defence Department and the Supreme Commavidex visthe President of the
HVO HZ HB, the other departments and the collecii%O HZ HB. The Head of
the Department of Defence appears to have had éndiemt access to and use of
funds designated to the Department of Defence.réhaest for opening a non-
residential account bears three signatures: BrunpéSAnte Jelawt, and Pere
Maji¢. The signature lines bearing the names Neven damd Jadranko Péli
have no signature. The testimony of witness “I” vilagninating on how cash
was brought to Boban and how Majipon receiving instructions from Jeléyi
who in turn was instructed by Boban, would disttébthe funds. According to
“|,” all decisions were made by Bobaft*

Mr. Boban was the number one percentage down thergnd the rest
were just actors in lesser roles. What | want to sais that Boban had
the main say, and | mentioned this several times tgou in what | said.

LL. Prisons & Detentions Facilities

232. Facilities which were unlawfully used for detentiparposes were not
established, authorized, funded or tolerated byPmi¢ or the HYO HZ HB. Only
the Supreme Commander had the authority to estafallities for prisoners of

war (POWSs). This authority stemmed from Article @0the Decree on Armed

>33 p00588.
34 Tr. 23403-23411 (9 October 2007).
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Forces’™ It was pursuant to Article 30 that Boban orderkdt tall illegally
established facilities be closed and that lawfudistablished facilities be in
compliance’®

233. Based on the then-existing and applicable legmtatn the HZ HB —
which was based on or taken over from BiH, paréidyl as it related to the
judiciary and criminal justice systems — prisonsdwilian and military purposes
could be established by the HVO HZ HBEB. Identifiable criteria were used to
determine the legality and welfare of persons beietgined for both pre-trial and
post-conviction purposes. All persons in such faed would be visited once a
week by the President of the court (and maybe theeutor and/or Investigative
Judge). By law, both for military prisons (i.e. ssoused for pre-trial detention or
for sentences being served by military personnet, not POWSs), and civilian
prisons, the Presidents of these respective ctiadsthe right and duty to enter
such facilities without preconditions and to meeithwdetained persons
confidentially. Neither the President of the miljt@ourts nor the President of the
civil courts had a right, vested to them by lawgtder and inspect the facilities
where POWs were kept®

234. The Decision to Set Up County Military Prison andu@ty PrisoR*® was
flawed in several ways. It neither proves nor igvidence that Dr. Pdior the
HVO HZ HB established the Gabela detention facilithe Decision was never
published. Since it was not confidential or secteis Decision could only be
implemented if published in the Official Gazett®. Second, the Decision called
for the establishment of a lawful facility. Thirthe decision specified a general
area where a lawfully established prison facilitysld be established; it did not
designate the actual facilities. No evidence waduedd suggesting, let alone

proving, that this decision was the basis of orgrexursor to establishment of the
Gabela detention facility.

3 pp588.

36 p07096.

37T, 30644-30646 (14 July 2008).

38T, 31003-31022 (18 July 2008).

>39p02679

40Tt 31806-31813 (2 September 2008); Tr. 32014-83@1September 2008).
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235. The establishment of the Gabela detention facdfpears to have been a
reaction to the events of 30 June 1993. The mdyerend its establishment may
provide a reasoned explanation, which, of couraanet serve as a justification
for the conditions of the facility and the treatrhehthose detained, irrespective
of their status. Witness Bozo Pavlérovided a first-hand account of how the
Grabovina barracks iiapljina was turned into a detention facility.

236. Though Pavlovi served at the confrontation line in th@aplina
municipality, he indicated that prior to the eveafs30 June 1993 and thereatfter,
there were no facilities designated for POWs. ThabGvina barracks were
transformed into a detention facility on the verloatiers of his commander,
Colonel Nedjeljko Obradovi It was Obradovi who selected the facility. It was
Obradové who issued the order to make the arrests. It@@adoveé who issued
the order that those arrested be kept at the Giadavarracks® It was
Obradové who would later issue the order to the wardenssabela Prison,
Dretelj Prison, Heliodrom Prison and Ljubuski Prisahat “NO ONE shall be
released from your prison without my personal sigrea™*? Obradové’s original
order to make the arrests, which, axiomatically,uldonecessitate detention
facilities, was based on orders he received from superior officer, General
Petkovi, Chief of the HVO General Staff?

237. Whether General Petkaviook it upon himself to issue such an ordfeor
whether he received an order from his immediateesop the Supreme
Commander, Boban, is not known. What is known & thtook an order from
Boban, based on his authority under Article 30hef Decree on Armed Forces, to
shut down the Gabela detention facility and othetedtion facilities. What is also
known is that General Petkdévdid not receive orders, instructions, suggestions,
encouragement or assistance from Dr.¢Ritithe HVO HZ HB. Presumably, had
Dr. Prli¢ or the HVO HZ HB been involved in or connected hwiteneral
Petkovt's order to Obrado¢i General Petkovi would have testified to that
effect. He did not.

1Tt 46913-46923 (17 November 2009).
542p03201.
543 p030109.
544 p030109.
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238. No amount of insinuation or innuendo that the HV®@ HB, or Dr. Prl¢
as its President, controlled or influenced GenBetkovt because of the notion
that the executive controls the military, can vtdighe fact thata. General
Petkovi never testified under oath that he was orderezhfmed into issuing the
order by Dr. Prlt or the HVO HZ HB;b. General Petkoviwas a formerly JNA-
trained officer who, assuredly, would have beenilfamwith the law of wars and
the Geneva Conventions; aodfollowing an illegal order from a superior is not
legally justified.

MM. 15 January 1993

239. On 15 January 1993, the HVO HZ HB issued a Decitoomplement an
agreement which, in good faith, it understdwtl been reached between Boban
and Izetbegovi in Zagreb on 15 January, following internationally sponsored
peace negotiations in Geneva on 10 January 1998D€&hision was issued to end
the conflict between Croats and their erstwhileeglthe Muslims; to save lives.

240. The ICFY had started to operate in September 18B2.first draft plan
for the internal constitutional organization of Bikhs circulated on 21 October
1992. It proposed that BiH should be a “decertealistate ... within its present
international borders>*® divided into 7 to 10 autonomous provinéés. The
Security Council accepted this proposal on 16 Nda&m 9928

241. On 11 November 1992, the ICFY’s Working Group omdBeported on
the attitudes of the three sides: “One of the eartinitially advocated a
centralised, unitary State, arranged into a nunabeegions possessing merely
administrative functions. Another party considetbdt the country should be
divided into three independent States, respectifcglthe Muslim, Serb and Croat

peoples, with each of these States having its owernational legal personality,

>45pP001155.

46 1D01312 Annex VII, p. 45.

¥’ The Vance-Owen Peace Plan was prepared by Alitasaead of the working group for BiH. Ahtisaari
tabled his first proposal to Owen on 4 October 18821D00896; 1D02456: Provincial borders “would be
defined so that they would be geographically asepait as possible, taking into account ethnic,
geographical (i.e. natural features, such as fjyéistorical, communication (i.e. the existing dsaand
railway networks), economic viability and otherengnt facts. ... [M]any provinces (but not necabsal)

will have a considerable majority of one of theethhmajor ethnic groups, and most will have a sigguitt
representation of minorities.”

>4 p0752.
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which States might form a loose confederation fa purpose of coordinating
certain of their activities. The third party supjeara middle solution>*°

242. The Vance-Owen Peace Plan did not call for thetioneaf a State or
States within a State. Quite the contrary, as Batated to Izetbegogion 15
January 1993:

At any cost, one should listen to reason and makepcomises and accept
certain concessions in order to stop the war andkemBosnia and
Herzegovina the state foreseen by Mr. IZETBEGOW his speech when
he said that tomorrow it should be a free countith a free flow of people
and capital. Incompatible with his thinking is tblaim that any territorial
organisation means giving something to someone wBesnia and
Herzegovina is a unified whole. Nobody can give taimg to anyone,
everybody has equal rights, and the rights haven b@etermined by
arguments”>

243. The Vance-Owen negotiations were chaired by Cyrascé and Lord
Owen. Aside from holding plenary sessions, theeeevbilateral sessions as well
as sessions divided into civilian/constitutionasuiss (Group 1), chaired by
Ahtisaari, and military issues (Group 2), chairgd@eneral Nambiat>* A draft
agreement relating to BiH was tabled during th&t fiound of negotiations, which
started on 2 January 1992 in Gen&Va.

244, Parties were asked to sign the Draft Agreementingl@ao BiH comprising
the Constitutional Principles and Mapsand the Agreement for Peace in BifH
“...which they explained, were inextricably linket®> Annex VIl of the
Agreement for Peace in BiH provided for withdrawdl all formations into
provinces where the relevant nation was in the ntgjauring the transitional
period, until the complete demilitarization providier by the Vance-Owen Peace

Plan occurred>®

*91D01312, p. 13, para. 34.

%0p1158, p. 28.

51 p09852.

®21D01314, pp. 16-36.

531D01314, Annex V, p. 16.

*>41D01314, Annex VI, p. 20.

5%1D01314, p. 4, para 18.

%56 1D01314, p. 36. Annex VIl of the Vance-Owen PeRtan was titled: “Return of forces to designated
Provinces.” “To enable the process of return tonradcy, and as a direct follow-on from the cessatibn
hostilities and the separation of forces, a retfrforce to designated provinces will be conductéds can
start as part of the withdrawal of heavy weaponsdiuen the weather condition, it is hard to fidefinite
date for the completion of this process. We shdwidlever aim to achieve the return within 45 dayssT
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245. During the plenary session on 10 January 1993Ctoats and Muslims
concluded the Geneva Agreement. The Croat sidernwed its acceptance of the
peace planin toto>®’ Izetbegovt “accepted the Constitutional Principles and the
Agreement dealing with observance of a cessatiomasfilities. He had not
accepted, however, certain of the proposed praafitimundaries®®® The Croats
reiterated that they found not only the ConstitugioPrinciples acceptable, but
also the Maps>® General Praljak provided extensive testimony e Geneva
negotiations®®

246. By accepting the entirety of the Vance-Owen Pealesm, PBoban, on
behalf of the BiH Croats, and doman, who was participating because he had
been asked to do so by the international commuamtynegotiators, had accepted
the status quaas far as it related to where populations woutinaitely reside in
BiH. The Vance-Owen Peace Plan, like the Cutilggtan, never envisaged,
encouraged or sanctioned movements or swaps ofgiapu Indeed, if anything,
the Constitutional Principles of the Vance-Owen deeRlan were designed in
such a manner so as to guarantee the equality obradtituent peoples no matter
in which of the ten provinces they resid&l.

247. Although Izetbegovi had not agreed to the Maps annexed to the Vance-
Owen Peace Plan through the Geneva Agreement, He abeeed to the
Constitutional Principles and “the Agreement degliwith observance of
cessation of hostilities®? Izetbegowt had agreed to the “return of forces to
designated provinces,” in accordance with Annexdfithe Agreement for Peace

in BiH.5®

stage will be coordinated with an agreed demoliibpaof forces in being.” A special monitoring pesS
for such an operation was also prescribed as péneglan.

*7p01187, p. 2, para. 8.

*8p01187, p. 2, para. 8.

®°p01187, p. 2, para. 9.

0 gee generallyir. 40568-40582 (21 May 2009); Tr. 40585-40622 k@ay 2009); Tr. 41959-41900 (24
June 2009) Tr. 44040-44135 (31 August 2009).

61 1D01314, Annex V, pp.16-18.

*62p01187, p. 2, para. 8.

%63 1D01314, p. 36. Annex VIl of the Vance-Owen PeRtan was titled: “Return of forces to designated
Provinces.” “To enable the process of return tonradcy, and as a direct follow-on from the cessatibn
hostilities and the separation of forces, a retfrforce to designated provinces will be conductéds can
start as part of the withdrawal of heavy weaponsdiuen the weather condition, it is hard to fidefinite
date for the completion of this process. We shdwidbever aim to achieve the return within 45 dayssT
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248. General Praljak testified that, following the Geae¥greement, further
discussions were conducted in Zagreb regardingirtiementation between,
inter alia, 1zetbegowt and his colleagues on the Muslim side, and SuZakan,
and General Praljak on the Croat siffe.At this meeting, the Zagreb Agreement
was made. Its terms were “written [down], dovetiland handed over to the
minister in the government of [the Republic of] B@sHerzegovina, to the
defence minister,” i.e. BoZo Raji®> The parties agreed that the Croat armed
forces would subordinate themselves to the Musliorcds in the
provinces/administrative units designated by thendéaOwen Peace Plan as
Muslim, and that the Muslim forces would likewisgbsrdinate themselves to the
HVO in Croat-designated provinces / administratinés >

249. General Praljak himself travelled to Mostar andspreed the Zagreb
Agreement to Dr. Ptj Mr. Stojié and General Petkouf® In light of both the
Geneva Agreement, and General Praljak’s seniaghie/HVO HZ HB would have
had no reason to question the authenticity or aoyuof the document he bore
from Zagreb containing the Zagreb Agreement’s teimgood faith, relying on
General Praljak’s representations as to the Agragémeonclusion, the HYO HZ
HB published the 15 January Decisi3f.

250. On 16 January 1993, Ra&ji Minister of Defence of BiH, issued a
Command with similar content to all forces in BilHe( ABiH, HVO, and
VRS)®®® An interview he gave in that period points to flaet that Raji's
Command was independent from the 15 January Deci€idoThe 15 January

Decision was, however, consistent with RgjiCommand.

stage will be coordinated with an agreed demohitzaof forces in being.” A special monitoring pEss
for such an operation was also prescribed as p#neqlan.

6% Tr. 44054 (31 August 2009); Tr. 40575-40577 (21yN2809). Tr. 40568-40579 (21 May 2009); Tr.
40585-40622 (25 May 2009).

%65 Tr. 44054-44055, 44060 (31 August 2009).

66 SeeP(1158, p. 51.

67 Tr, 40569-40570 (21 May 2009).

%68 See generallyir. 40568-40582 (21 May 2009); Tr. 40585-40622 k2ay 2009); Tr. 41959-41900 (24
June 2009); Tr. 44040-44135 (31 August 2009).

°%92D01409.

570 1D01195, Vecernii list / Interview with BoZo R&jiMuslims do not want the Geneva Agreement, 21
January 1993, p. 8: “l was sure that the HVO waxdcute the order unconditionally, and | belietrezte
was a high degree of possibility that the BH Armguid do the same. | knew that at this junctureasw
unrealistic to expect the Serbian army in BH tahds even partially. To be honest, | did not expbet the
BH Army would be so emphatic in its rejection oistplan, which is in fact simply the implementatioh
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251. It was imperative for the HVO HZ HB to act with ergcy. Tensions
between Croats and Muslims had been increasingarfield since the end of
1992°"* By 15 January 1993, open conflict between the $ides had been
ongoing for four days in Gornji Vakuf. On 10 Januaf993, Enver
HadZihasano¥i Commander of & Zenica Corps, issued an announcement
applying pressure on the Muslim leadership to tetlee internal organisation of
BiH into three constituent units:

On the occasion of political negotiations in Genawa on the request of
huge number of units and fighters of the 3rd Capthe B&H Army, we
offer you our unconditional support in your effotts prevent division of
B&H on ethnic or any other principle.

Do not allow, neither shall we, that the blood Igpilso far and the sacrifice
of our fighters, children, women, fathers and mrzhbe in vairt?

252. Open conflict between HVO and ABiH started on 1duzay 1993 On
13 January 1993, the HVO reported on the reasomsctflict begari/* and
General Petkovi Chief of the HVO’s Main Staff, requested that #ieiation be
calmed and analyzed the reasons for the coniffict.

253. Regrettably, but unsurprisingly with the benefithtohdsight, Izetbegovi
reneged on the Zagreb Agreement and withdrew lgpatifor it. This was more

likely than not at the behest of or resulting frgressure applied by Haris

the agreement from Geneva.” Ragiressed: “There are several reasons why | issnentder of this kind.

| wanted there to be a true ray of peace. | betighat the Ministry of Defence must make a stateriren
this regard, albeit at a juncture when it was uaptable to attempt to place the entire area and/énweg
that is happening in it in the service of one iastrthat being the state of Bosnia and Herzegasiiich as

it is and such as it can be. Furthermore, | fela & oat in BH that | should say that we recogliwestate

of BH. | wanted to reaffirm the suspended officdsstate, the Presidency, the Government and the
Ministry of Defence, and to tell people that defemeas returning as an active office of the statBaxfnia
and Herzegovina. Finally, | wanted to score sommtpoon the eve of the continuation of the Geneva
negotiations, to give the politicians and negotw@nother argument, to link the armies in BH twirgyle
place for discussion and decision-making. In a wayanted to prejudice this definitive agreemertiated

all this on good intentions and with the full cons®f Prime Minister AKMADZI. We wanted to
eliminate possible sources of conflict, and s gurprising that this was not understood, at leasstn the
circles of Alija IZETBEGOVLC and Sefer HALILOVC.”

>"1p01115.

"2 Note that when discussing the “division” of BiH,was always understood that this reference meant
reaching a constitutional arrangement concernirgg atiministrative reorganization of BiH in order to
ensure the long-term viability and sustainabilifyite constituent peoples/nations. This can be $smn
every peace proposal advanced by the internatimgdtiators.SeeDivision Section.

73T, 49580 (21 May 2009Bee alsd'r. 34291-34292 (10 November 2008).

>4 p01114.

*®pP01115.See alsoTr. 40579-49580 (21 May 2009); Tr. 40585-40604 (25 2009).
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Silajdzi.>"® 1zetbegowt was notorious for reneging on agreements, mudheo
dismay and exasperation of his interlocutdfs.During a meeting with the co-
chairmen on 20 January 1993, Boban notified théigiaants of lzetbegovis
latest inconsistencig&®

254. The 15 January Decision was not @timatum.The preamble to the 15
January Decision states:

In accordance with the agreements so far reached sggmed at the
International Conference on the Former Yugoslavid the agreement on
peace in Bosnia and Herzegovina (the Geneva ag¢ctnésHVO HZ H-B
/Croatian Defence Counsel of Croatian CommunityHefceg-Bosna/ at its
extraordinary session held on 15 January 1993 irstdip adopted the
following Decision..>"

The 15 January Decision was temporary in naturé. called for subordination

by reciprocity of the coalition / allied armed fes>®*

255. The orders issued by Mr. Stojand General Petkavipursuant to the 15
January Decision reveal the real intention: prapgpscomplete and equal
reciprocity in setting up joint commands. The Bt@rder proposed establishing

participation in the command: “Officers of the Arnof BH shall enter the

576 SeeTr. 40572 (21 May 2009). It also fits with what svabserved and noted only days earlier by
Ambassador Okun during the Geneva negotiations. assddor Okun writes in his entry of 12 January
1993:
11:20 — 11:30 AM- Haris SILAJDZC / HSO

- Haris is hysterical, irrational, suspicious.

- Launches into non-stop diatribe against

- UN, UNSYO, CRV[Cyrus R. Vance] DLO [David Lord Owe& Conference in toto

- Says we're all appeasers exp Owen & Vance

- [...]

- Says biH will sue anyone who opposed lifting

arms embargo ... has lost all faith in UN, ex for UNGCFY map terrible, i.e., Prijedor,
Kozarac. V/O appeasers, there’ reaware of V/O srick

- Whole world hates them [Serbs]; look at tv & pres&. etc.
From this it can be gleaned that Silajdivas nothing but an out-of-control obstructioniahd more
importantly, his (and Izetbegav$) objections were not aimed towards the Croats.
>71D00398; 1D01315; Tr. 31084-310&8. July 2008); Tr. 42009-42010 (25 June 2009).
578 01240, Croatian Presidential Transcripts for &tuary 1993, p. 17. Boban said that Izetbegonis
expected to come to Mostar, as had been announu®iglp. He also explained the reason for the Musli
attack. He stressed that the Muslim side, espgdadm Herzegovina, conducted a double-policy —
supporting the Vance-Owen peace process and ahathe time preparing for quite a different solutids.
proof, he mentioned the so-called Mostar warning selzetbegowi on 5 January 1993. (P01240, p.1D33-
0341-42)
>9P01146.
%89 p01146, Signed and stamped decision, ref. 019825 January 1993. Item 4 stated: “This Decision
is considered temporary and shall be in force dhélfinal signing of the Geneva accords on thacttire
of and peace in Bosnia and Herzegovina.”
¥ p01146.

IT-04-74-T 127 29 March 2011



69808

Command of the Armed Forces of the HVO at the lefgDperations Zones and
Brigades, in proportion to the number of soldiéwat @re at the front lin€® The
Petkovt Order elaborated on the way in which joint comnsancere to be
established: “Officers of the BH Army must be irddal in the commands of the
HVO Armed Forces in the Operative Zone and in lm@gacommensurate with
the number of soldiers on the frontline. This &tpof the agreement on joint
commands

256. In an attempt to find a peaceful resolution of #iteiation, the HVO HZ
HB invited Izetbego\i to come to Mostar. Izetbegdvaccepted the invitation
immediately after he sent a letter to Dr. ®iliviting him to Sarajevé® The
HVO HZ HB held both a regular and an extraordinaegsion relating to the
correspondence with Izetbegéyviand it was decided to reiterate that he should
come urgently to Mostar. It was also stressed that:

Following the telephone conversation of 16 Janub®93, we were in
expectation of the announced arrival of your delegato Mostar. Having
in mind the existence of a new situation in somenigipalities of the
Croatian Community of Herzeg-Bosna (Gornji Vakudpldnica, Mostar
and others) and your proposal to change the vemuthé meeting - under
the existing circumstances, unfortunately we canmat interpret it as
another of your numerous inconsistent and undeternpolitical moves.

In our opinion, it is also important that, in actance with your promise,
you personally convey to the Muslim people younstaexpressed before
the co-chairmen of the Peace conference in Gertbea,there were no
contentious questions regarding the separatiors Ibetween the Croatian
and Muslim provinces and in that way to prevenackis on the HVO and
the Croatian people carried out by Bosnian armysiri

257. On 18 January 1993, the minutes of the extraorgisassion of the HVO
HZ HB provide furtheiindicia that the HVO HZ HB believed that an agreement

had been reached relating to mutual subordinationight of the Geneva

°82p01140.

°%3p01156, Item 5.

%84 P01197, Minutes of extraordinary meeting and tBth ession of HZ HB Croatian Council held in
Mostar, 18 January 1993: “The invitation came rati@ agreement reached by telephone that Mr.
Izetbegowt’'s delegation should come to Mostar as soon asitgess The minutes stressed: “Following
the telephone conversation of 16 January 1993, we w1 expectation of the announced arrival of your
delegation to Mostar’l¢.)

%°p01197, p. 2.
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Agreement®® Boban’s and Akmad#is letter to Izetbegovithe same day sheds
more light on the situation: “We also have evidesbewing that on the basis of
an order of your highest leadership, the Army oH Birepared, planned and
carried out the attack on HVO units and civiliampplation in Gornji Vakuf ...
We demand that you invite the forces of the ArmBiHfl and the Muslim people
to restrain from any military actions until the dinsolution of all disputable
issues. We have given the same order to our unitsywe cannot give up on our
self-defence while being attacked so treacherdtily.The 15 January Decision
was explained: “The Minister of Defence of Bosnmna dlerzegovina [i.e. R&jfi
commanded, with our approval, that all three nati@mmies, in accordance with
Geneva Conference, should withdraw to their resgeqgbrovinces ... [T]he
decision by HVO is merely the implementation ofttbeder.®
258. A ceasefire was agreed on 19 January 893nternationals present in
the region at that time were aware of’ft. However, on the same day that Arif
PasSakk sought approval from Halilogito sign the ceasefire agreement, he
received an order from Halilavito take Mt. Makljen near Prozor, which was
under HVO controf® The next day, Pasalissued an order to take the Makljen
Pass??
259. The formal decision to withdraw the 15 January Biec was made by
Boban because a joint will to implement it simplgt dot exist** The 15 January
Decision was intended to create conditions for peatVhen it transpired that

Izetbegovt reneged, Boban did not press the issue or foreetehms of the

%86 P01197, pp. 1-2: “In our opinion, it is also imf@ot that, in accordance with your promise, you
personally convey to the Muslim people your staegpressed before the co-chairmen of the Peace
conference in Geneva, that there were no contentjoestions regarding the separation lines betireen
Croatian and Muslim provinces and in that way tevent attacks on the HVO and the Croatian people
carried out by Bosnian army units.” The minutedezhwith a reminder of the reciprocal charactethef

15 January Decision, stressing that it was “[a]s koow, ... in accordance with the Geneva documents...”
°871D01521.

°% 1D01521.

°891D00819 See alsd01205; P01211.

90 SeeTr. 23932 (17 October 2007). The ceasefire was e¢ported in an ECMM document dated 20
January 1993; P01229.

¥1p01214.

%92 4D00360.

%93 1D00820. By a letter written in his own hand oe themo pad of the Intercontinental Hotel, Zagreb,
Boban, President of the HZ HB wrote: “| am orderyayu to convene a special meeting of HVO HZ H-B
during the day, and change item 5...”
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Zagreb Agreement. When the HVO HZ HB received B&b&nrder to amend the
15 January Decision, it did exactly that, withoasitation>>*

260. On 27 January 1993, Izetbegdwdnd Boban signed a Joint Statement on
an immediate ceasefiré> The Joint Statement emphasized the need to is$tabl
a joint command, which was a basic premise of theldnuary Decision. The
Joint Statement created an atmosphere which calmeesituation.

261. Military implementation of the Joint Statement toplace “in order to
prevent further dissgreements and conflicts betwkerBH Army and the HVO,
and to organise a joint struggle against the aggres™*® The heads of the Main
Staff of ABiH, Halilovic, and of the Main Staff of HVO, General Petkgvi
ordered HadZihasandvand Tihomir Blaski to form a joint team®’ Their Order

stated that “[A]ll the coordinating teams mentionedare also charged with the

%94 1D00821, HVO HZHB Decision / subordinating fore&8IH/HVO, 20 January 1993: “Pursuant to the
long-lasting pacifist aspirations of the Croatiagople and the Croatian Community Herceg-Bosna, and
respecting the agreement of the President of Guoaliommunity of Herceg-Bosna, Mate Boban M.A.,
with the Co-chairmen of the Peace Conference ferRbrmer Yugoslavia, Mr. Vance and Lord Owen, the
Croatian Defence Council of Herceg-Bosna, at iescip session held on 20 January 1993 in Mostar, ha
made the following DECISION: 1. To change item fSthee Decision no. 01-1-32/93 dated 15 January
1993, setting up a deadline for implementation bt tDecision; 2. Instead of the earlier deadlioe f
subordinating the units of Army BiH to the Commasfdhe HVO General Staff in provinces 3, 8 and 10;
and subordinating the HVO units to the Army BiH Goand in provinces 1, 5 and 9, which was in five
days, a new deadline is defined, and that is tideogthe continued Geneva talks; 3. The presecidim
shall be executed by the Head of the HZ H-B HVOdbet Office.”

%95 2D00093. The document signed by Izetbegavid Boban states: “1. We command that confromtstio
(clashes) between ARBIH and HVO stop immediately ®e asking of croatian and muslim people for
complete support because clashes are of use tessggronly. 2. Commanders of ARBIH Supreme
Headquarters and HVO Supreme Headquarters areatdsfigo determine responsibility for emerged
clashes of all levels and to develop joint commariithout delay.” The document’s existence was also
confirmed in Witness BK'’s testimony, Tr. 5377 (28gust 2006)See alsdrr. 23936 (17 October 2007) :
“Q. Did you know that Alija Izetbegovic and Mate Ian informed the commanders of the ABiH and the
HVO, and they directed them to solve difficultiesdao immediately set up a joint command? A. | was
aware that a document had -- a joint document lead ssued like this.”

>%p01467.

%97 p01467. The joint team was granted the followdaisgignments and powers: “(a) It shall issue joint
orders. (b) It shall issue an order that units ediately abandon positions between the BH Army taed
HVO, cover all trenches and bunkers built for thatpose /as written/ and withdraw to the posititaténg

the aggressor. (c) It shall remove all barricades ldarriers in the area of responsibility, and eaghe
return of the population to their homes, and unoistéd movement on all roads (provide conditiongtie
return of the legal organs of government). (dhklkissue an order that all units deployed froimeotareas
withdraw to the position they occupied before tbaflict. (e) It shall visit all places where comrt arose

to assess the situation, the causes and the Iexedmonsibility of individuals. (f) It shall invégate on the
spot, immediately, all incidents as and when theguo. (g) It shall release all detainees, partitula
detained civilians, immediately and unconditiondlly
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task of preparing a proposal for the compositiothefjoint commands ... on the
basis of the agreement reached by Mssrs. IZETBE@Cwid BOBAN.*%®
262. In Herzegovina, the Muslims had started to implentba Vance-Owen
Peace Plan. On 31 January 1993, Izetbégauihorized the President of the
Regional Board of the SDA for Herzegovina “to stewhstituting the proposed
province of Mostar in cooperation with the repreagwes of the Croatian people
and to finalize this task in terms of the consiitnél, legal, political, personnel
599,

and functional completion of Mostar province?”.

NN. Okruzy (districts) (March 1993)
263. On 29 January 1993, an interim agreement had lesehed between the

BiH Croats and the Muslim leadership to commendh Wie implementation of
the Vance-Owen Peace Plan. The Agreement inclugedase definition of the
personnel structure of each province. For instariog, province 8, it was
prescribed that the provincial capital, Mostar, Wolave a governor nominated
by Croats and a vice-governor nominated by Muslifine provincial government
was further comprised of seven Croat members, kduslim members and one
Serb membe?”® On 3 March 1993, an agreement to establish arerfint
Presidency,” consisting of nine members, was signedzetbegow, Silajdzc,
Boban and AkmadZi®* While supposedly undertaking these efforts to
implement the interim agreement, Izetbegavioved to a different direction by
introducing legislation to redistrict Biff? He had no intention of honoring his
commitment.

264. Neither the Constitution of Bil*> nor the Vance-Owen Peace Plan, or the
agreement signed by the Muslim and Croatian delmgatat the talks in New
York (i.e the Agreement on the Future Relationdiepyveen Croats and Muslims
in BiH dated 3 March 1993f* provided for the establishment of districts.

98 p01467 (emphasis added), point 4. For the confehis OrderseeTr. 23937-38 (17 October 2007).
%991D02418.

€001 D00892, pp. 1D19-0091-0100; 1D02418.

%91 1D02853.

€92 1D00509. Decree with the power of law on estahiisht and work of districts, 13 August 1992.

€03 1n accordance with the valid Constitution of thiéiBthe Presidency did not have the right to chathge
internal territorial organization of the RepubliBuch power was regulated only by the Assembly of
SRBIH, in a prescribed procedure and with a twodhimajority. SeeTr. 30456 (9 July 2008)See also
Tr.30455-30456 (9 July 2008).

604 1D02903; 1D02853See alsd®01398, p. 10, Annex V.
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Notwithstanding the proposal’s illegitimacy, on 3aih 1993, Demirovi
President of the Regional board of the SDA for ldgmwina, passed a letter from
Zlatko Lagumdzija, Vice President of the Governmainthe RBiH, tointer alia,
Dr. Prli¢ that pressed the issf.

265. Concerning the redistricting, and in light of th&® January 1993
Agreement, Bunti testified that the formation of districts constte®*®

[Slignificant — not small, significant — departuris the structure of the

district from the agreed and initialled Vance-OviRtan®®’

[The BiH] Constitution did not give the authority the president to change
the internal territorial organization of the thexisting Republic of Bosnia-
Herzegovind®

The literal territorial organization of Bosnia-Hegovina could only have
been changed pursuant to a decision by the Asselnbbause this [was] a
constitutional matter and the Parliament of Bodtéaizegovina could not
transfer that authority on to the Presidefity:

[This] exclusive power of the Assembly ... could mat transferred on to
the Presidency in war or in the immediate threatvaf. Legal authorities
could be transferred, but the matters that werelaggd by the Constitution
could not be transferred. The municipalities, thelves, could, however,
issue a decision on association. They could adsotieemselves into a
union of municipalitie$™®

[A]t the peace conference that | attended, theskicts were not a subject
of discussion. | don't know if the Presidency imfead them of this, but
these provinces, as they were accepted in the Vamen Plan, we have
harmonized, we agreed at the meeting in Neum or28mel and 23rd of
December 1993, because it was 95 agreed — 95 pur aggeed in

conformity with the Vance-Owen maps.

266. Even before the adoption of this unconstitutiorgidlation, 1zetbegovi
was making moves for redistricting BiH through tee of units of the Muslim

armed forces. In a letter dated 20 February 1983 3DA Regional Committee

for Herzegovina informed Izetbegavi

%95 1D02565.

606 Tt 30454-30470 (9 July 2008); Tr. 31028 (18 R0Y8).
€07 Tr. 30468 (9 July 2008).

608 Tr, 30454-30455 (9 July 2008).

09T, 30455 (9 July 2008).

19T, 30456 (9 July 2008).

11 Tr, 30469-30470 (9 July 2008).
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In recent days we have noticed certain tendenoies Sarajevo, from your
vicinity, which are rather worrisome. Some ministand commanders are
sending instructions on the establishment of legghns of authority, the
renewed operation of enterprises and other a@svitihich essentially mean
the creation of organs of authority parallel to @matian ones. In addition,
some of our “hotheads,” when they visit Saraje\ssea that BH must be
united and indivisible, that there can be no proes as if you and we
would be against that. These instructions are beémg /?to/ the army, while
we, the regional leadership in the party, are bemgpletely bypassed. On
behalf of the Regional Committee, Safet, Arif [RE§aand in my own
name, | can say that this is irresponsible andalistee and, consequently,
very dangerous. [...] We shall not do anything withooordinating it with
you, but this should be done at both ends, angpears that some officials
from Sarajevo do not know about thtS.

267. Bunti¢ further testified that it is evident that MinisteRusmir
Mahmutehajc and Halilovt sent a letter to Pasaliand the security service
instructing them to implement forcible military measures to establish he
district of Mostar.” ®** The Muslim leadership’s proposal to implementritiss,
through the % Corps of ABiH and Ministry of Interior units undére command
of the ABiH®'* once again indicates that it was adopting a “taok policy.®*®

268. On 13 March 1993, the Presidency of the BiH passedecision on
dismissal and appointment of the Presidents andbeesvof war Presidencies of
the municipal assemblies of municipalities. Pursuarthis Decision, the legally
elected Presidents of the Municipal Assembly in jiKomnd Jablanica were
dismissed’® This action was also inconsistent with the Va@ween Peace

Plan®’ Rusmir HadZihusejnogj legally appointed President of the Konijic

6121D01210.

613 Tr, 31031 (18 July 2008).

1% Tr. 30466 (9 July 2008).

®1° See1D02565.

616 1D02753, Presidency of RBiH: Decision to reliefeloty presidents and members of war presidencies
of municipal assemblies, 13 March 1993: “1D027%h3, Presidency of RBiH: Decision to relieve ofydu
presidents and members of war presidencies of npahi@ssemblies, 13 March 1993, “The following
person is elected president of the War Presidefidhandwritten: Jablanica/ Municipal Assembly: Dr.
SafetCIBO” and “The following person is elected presideritthe War Presidency of Konjic Municipal
Assembly: Dr. Safef1BO.”

617 p01778, Minutes of the $3session of the Croatian Council of the HRHB hetd IbApr-1993 in
Mostar, 1 April 1993: “The HVO HZ H-B Informatiot®Office is to inform the public about the
appointment of SafefIBO President of the Konjic War Presidency, whishiriconsistent with the signed
Vance-Owen Peace Plan.”
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municipality in 1990, contested the legality of fReesidency’s decisiolt® This
too gave BiH Croat leaders cause to be concernedtahe sincerity of the
Muslim leadership, and in particular of I1zetbegoWinutes of the 30th session
of the Croatian Council of the HZ HB held on 13 kfad993 stated:

The command of the so-called 4th Corps of the BHwAand the Security
Services Centre of BH Ministry of the Interior inostar have been tasked
with implementing the decisions on districts, ahé instructions on the
implementation of the decision were signed by Munib BISIC, deputy
minister of the BH government, and not by Minidit BoZo RAJC or the
above-mentioned government. These facts pointdgitimacy and justify a
suspicion that this could be another attempt ateiétorial division of BH
in support of interests which are not advocatedhgyMuslim side in the
peace talks, at least not publicly, and which datlyf rejected by the
Croatian delegation... In the end it was concludest there was no
constitutional basis for the decision, and that fimeire activities of the
HVO HZ H-B would be based on the concept and praksolutions offered
by the Vance-Owen plan, which is not at all recegdiin the decisions and
initiatives of the central republican authoriti&s.

269. On 20 March 1993, Haliloviappointed Safe€ibo to the 4th Corps of
ABiH,®?° and on the same day, SDA HQ in Zenica appointettbithe Regional
board of the SDA for Herzegovifid: Cibo’s illegal appointment coincided with
the beginning of the Muslim offensive in the Kongicea. On 7 May 1993, in a
letter to the UN Secretary-General, Boban protested Cibo was trying to
negate the signed peace p?an.

0O0. Medugorje
270. On 10 May 1993, Boban and Izetbedggvihe Supreme Commanders,

issued orders for a cease-fifd On 18 May 1993, concrete implementation of the

Vance-Owen Peace Plan was agreed by the Muslim€erats at a meeting in

618 1D02777, Konjic War Presidency letter to the Rtesty of RBiH re: Safet Cibo appointed President,
25 March 1993.

%19p01661.

6201D02756.

6211D02757.

%22 p09606. Boban wrote “that the Muslim aggressiogubein districts 8 and 10 when Alija Izetbegovi
unilaterally suspended the interim authoritieshiattareas and appointed Dr. Saféio as the President of
Konjic, Jablanica and Prozor municipalities. Intespmf provisions on the organization of Bosnia and
Herzegovina in interim period, Safétbo tries to annul the signed plan that he catiscalled' by all his
activities, and we must stress the anti-Croat cégnpaf the Muslim media ... directed to the real non-
implementation of the Vance-Owen peace plan, whics the introduction into the brutal military
aggression of the Muslim units on Croatian popalatind districts 8 and 10, and the Croatian readto
the aggression was a futile attempt of peacefuit&nl of the problems.”

%23 4D00457; 4D00456.
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Medugorje. This set the political backdrop necessaryfogres§* For instance,
the roads were reopened, making it possible forH® HZ HB to appoint a
group to travel to Central Bosnia on 31 May 18%3.

271. At Medugorje,the administrative structure in Mostar, Travnik &ehica
provinces was agread the presence of the President of the MinisteZialincil
of the EU and the co-chairmen of the ICFY. A MiitaCouncil of Four was
formed consisting of Boban, lzetbeg@viAkmadze and Gand. “It has been
agreed that Mr. PRLIC shall be the Prime Miniskér. Prli¢ shall, after meetings
and consultations, propose a well-balanced govemhnrecluding members from
the other parties, to the Coordinating body, feirtpproval.®?

272. The agreement also comprised a military componé@enerals
PETKOVIC and HALILOVIC agreed that they have stilbt been able to
implement the agreement they signed on April 2Zagreb and on May 12[sic]
in Medugorje. They agreed to do it right now, straighagvand fully.”®*’

273. The BiH Croat leadership acted in reliance on teeegal understanding
of what had been agreed at ddgorje on 18 May, where implementation of the
Vance-Owen Peace Plan had been agreed to by thiarMasadership. With the
support of the international community, they strfeparation of the legal
enactments required for implementation of the BfanDr. Prlic, upon being
appointed interim Prime Minister of BiH, immediatdlegan taking the necessary
steps to implement the mandate that had been haedadn pursuant to the
Medugorje agreemefit® Izetbegow, as in the past, simply went through the
motions, never intending to follow up on this agneat. Buntt testified that he
was not only aware that Dr. Rylhad been appointed Prime Minister of the

transitional government, but also that Dr. &vlias no longer able to attend HVO

°241D01595.

625 pp2585, Minutes of Croatian Council HZ HB meettagen by Miroslav DZIDIC. The meeting was
held at Hotel Ero in Mostar on 31 May 1993: “Krefi ZUBAK, I. ZULJEVIC and I. SARAC have been
chosen to visit central Bosnia.”

626 1D02404, p. 2.

271D02404, p. 2.

628 See e.g1D02314 See alsdr. 30396-30398 (8 July 2008).

629 The documentation provided by Dr. Rrln furtherance of his mandate demonstrates theussress
with which he undertook his mandate as interim Brivtinister.
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HZ HB sessions because his duties as interim Prihn@ster were more

important®®

274. On 27 May 1993, contrary to the terms of thed\igorje agreement on 18
May 1993, the Chief of the ABiH Main Staff, Halilidy submitted a proposal to
the Supreme Command “to reject the plan on offed & continue to “wage a
war of liberation.®**

PP. The Croatian Republic of Herceg-Bosna (HR HB)
275. As hopes for peace pursuant to the Vance-Owen H&lacedissipated, a

new round of internationally mediated negotiatibegan in late July 1993 led by
Lord Owen and Thorvald Stoltenberg. Consistent venery peace plan tabled
from the Statement of Principles of 18 March 1992tal that point, the Owen-
Stoltenberg plan provided for an internal organrabf BiH that would protect
the constituent rights of all three of its peoplé&3n 30 July 1993, all three sides
had agreed “to a constitutional Agreement for addrof Republics of Bosnia and
Herzegovina to form part of an overall peace settiet.”®*? The Union would be
“composed of three Constituent Republics and enessgs three constitutive
peoples: the Muslims, Serbs and Croats, as wedl g®up of other people&®
and “[e]ach of the Constituent Republics shall adtgpown constitution, which
shall provide for democratic forms of governmentcliuding democratically
elected legislatures and chief executives and ielggnt judiciaries, as well as
for the highest standards of human rights and foredtsial freedoms®*

276. All three sides agreed that the parties would fretbome to explain the
map, and will come back to Geneva for a final nmgeon Monday, 30 August
1993.%%° The Serbian Assembly met in Jahorina on 27 Augirgt Muslim
leadership prepared the Draft Constitutional Lawngibuting the Republic of

Bosnia ¢f. BiH), which proposed alternatives for Article 1:

830 Tr, 30478 (9 July 2008See alsorr. 33728-33729 (27 October 2008); Tr. 33917-33¢2® October
2008).

311D01062, p. 1D29-0305.

832 p03990, p. 5, para. 19. In this report, a co+chai is reported to have said that when discussions
the maps began, it was agreed that any Muslim-titngjegpublic should have at least 30 percent of the
territory of Bosnia and Herzegovind., pp. 7-8, para. 30.

831d., p. 13.

8%1d., p. 14.

83°1D01539, p. 3. Even the UN Security Council Retoh 859 of 25 August 1993 that adopted the last
reports from the peace negotiations in Gerfewg[ed] the parties... to conclude as soon as ptessiust
and comprehensive political settlement freely agt@eall of them...” See alsd®04483, para. 1.
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The Republic of Bosnia is a sovereign and independéate of equal
citizens living in it, based on human rights andaireedoms, rule of law
and social justice. Alternatively: The RepublicBdsnia is a sovereign and
independent state of equal citizens, the MuslimniBdsnation and members
of the other nations living in it, based on humeghts and civic freedoms,
rule of law and social justic&®

277. The BiH Croats did not have a parliament. Basedhen1990 election
results, the HDZ effectively represented the irdey@f BiH Croats. The matter
was therefore put before the Main Committee of Hi2Z at a session held in
Livno on 24 August 1993. At this session, the HR Wa&s proclaimed, modeled
on the concept of a future Union of BiH Repubfits. A Working Group was
formed that prepared a draft for its newly-formealisie of Representativé®.0n
27 August 1993, at the 50th session of the HVO HE #raft proposals for laws
to initiate a new system of government were presefit At the constitutive
session of the House of Representatives the faligwday, the decision to
establish the HR HB was formalized. This sessias attended by members of
the Presidency of the HZ HB, the Presidency ofHi¥ BiH, and Croats who
had been elected in the 1990 elections to the ChaamibMunicipalities of the
Assembly of BiH.

278. The Basic Decision of Founding and Proclaiming iie HB (the “Basic
Decision”) was consistent with, and in the spifitlte Constitutional Agreement
on Constituting the Union of the Republics of BiHwas an integral part of the
peace package that was discussed as the firstatete agenda of the first
session of the House of Representati/®4rovisions on boundaries were not
defined since discussion on internal boundaries whlié pending at the
international conference.

279. The Basic Decision provided for a clear separabbpowers between the

legislative, executive and judicial branches. Térsctment formed the basis for

636 1D01436.See alsdr. 25625 (11 December 2007). See also Tr. 31728®8 (2 September 2008).

%37 p01032; P04589; P04611; P04626; 1D02340.

638 The working group is mentioned in the minuteshef 50" session of the HVO HZ HB.

639 P04560.

849 p04611, Narodni List, Official Gazette, Croatiann@nunity of Herceg-Bosna, October 1993, Decision
on establishing and proclaiming the Croatian Reipuifl Herceg-Bosna, 28 August 1993, Article 4 slate
“The Republic shall join the federation of republfceely.” See alsd?03990: "The Union of the Republics
of Bosnia and Herzegovina is composed of three ftaeat Republics...'See alsd D01778.
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the establishment of a clearly defined legal systethe HR HB, which up to that
point had functioned as a community of municipa$ifiwhere power was vested.
That the institutions and legal enactments of t@eHB would continue in force
meant the acceptance both of its adopted regutatima of all Republican (i.e.
Republic of BiH) regulations.

280. There was a rather confusing transitional periadrahe establishment of
the executive organs of the HR HB. This lasted tftiee months: from the
formation of the HR HB on 28 August 1993 until th@pointment of the
Government of the HR HB on 20 November 1993.

281. The Rules of Procedure of the House of Represeatdtt was a
comprehensive enactment clearly defining the subjeatter and the method of
work of this representative body. Through it, tections and Appointments
Committee was charged with submitting proposalsajpointments, including
“key judicial positions.®*?

282. The relationship between the House of Represeetatiand the
Government was clearly defined by its Rules of Bdoce. The Government was
accountable to the House of Representatives fovatk, its decisions, and for the
work of ministries and administrative organizatioMinisters were accountable
to the House of Representatives for their work dredwork of their ministry*®
Whereas during the HVO HZ HB period each departmeas primarily
responsible to the Presidency of the HZ HB, in the HB period, basic
responsibility lay with the Government and its memsbin the House of
Representatives. A provision was also made forta @b no-confidence against
individual ministers, not only the whole Governmeiesides the annual report,
the Government was obliged to report “on its atiggi its overall policy or policy
in a particular area, the application of laws atigeo regulations, and on other

issues within its competenc&? Relations with the municipalities differed from

641 pp5821, Narodni List, Official Gazette, Croatiaan@nunity of Herceg-Bosna, October 1993, Rules of
Procedure for Chamber of Deputies of HR Herceg-Bpsa October 1993.

8421d., Article 50.

%43 pp5821, Article 61.

8441d., Article 60.
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the HZ HB period. The competencies of the HR HB'titutions were more
clearly delineated with respect to the muncipaitfe

QQ. Washington Agreement and the establishment ohe Federation
283. On 6 April 1994, the Law on Ratification on the Ifngnary Agreement

on the Establishing of Confederation between thdeFaion of Bosnia and
Herzegovina (the “Federation”) and the Republic Gfoatia (“Law on
Ratification”) was enacted. The Law on Ratificatwas based on the Framework
Agreement for the Federation signed on 1 March 1i@9¥Vashington DC by
Siladzic, Granic and Zubak (“Washington Agreemefit®) Part of the
Washington Agreement involved the establishmena afonfederation between
the Republic of Croatia and the Federation. The bavRatification annexed the
Preliminary Agreemerftt’ Pursuant to Article 1 of the Preliminary Agreemen
confederation between the Federation and the RigpobCroatia was foreseen,
and based on Article 2, such confederation woulodt ‘affect the international
identity and legal subjectivity of Croatia and Fedi®n.”*® Also included in this
law was another Agreement which provided BiH acdesa deep water port in
Croatia, in Plée. Tomé testified that the BiH Croats believed that thalisation
of the confederation was an important aspect of Weshington Agreement:
“However, the Bosnian side was not in the leastrggted in seeing this part of
the agreement implemented ... First and foremost,infementation of the
Annex that had to do with free access to the pbRlate” was what they were
interested irf*°

RR. The Mladi¢ Notebooks

I. Exhibit P11376 - Mladi Notebook entry 5 October 1992
284. This entry purports to record a meeting which tqukce in Pécs,

Hungary, on 5 October 1992. The conflict in BiH Haekn ongoing for several
months. The topics raised are easily discernabthe@articipants: the exchange

84% p07000, Minutes of the 3rd HR HB cabinet meetih@ecember 1993. The provisions of the Law on
the Government of the HR HB were revised by therBeon the Rights and Duties and Organization of
Authorities in municipalities of 1 December 1993hieh reactivated the Municipal Assembly in the
municipalities in the HR HB, if the war conditioalowed for it.

%4°4D01234.

47 \Washington Agreement, Attachment II.

%48 1D01530.

49T, 34796 (18 November 2008).
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of prisoners, the shelling of Slavonski Brod by ¥RS, the need to resolve the
conflict around Jajce due in part to its hydro-giecplant — a prize which the
VRS / RS authorities coveted, and other generalarsat

285. There was nothing new about the warring factionschuaing bilateral
agreemenf8® or about routinely meeting to discuss the excharfgaisoner$>*
In this sense, the substance of this entry in Mladliary is cumulative.

286. The first entry related to this meeting is about Brli¢’s remarks on
agreements not being adhered to and the issue abfaege of prisoners. The
second entry concerning Dr. Rrimerely shows that he was seeking a solution
which would provide for the transparent participatiof the internationals. Dr.
Prli¢c was noted to have said “- The signing is possilniy in the presence of
some of the international monitors — VANCE or OWERtesumably this remark
relates to the issues raised by General Pralgkihie ceasefire line, suspension of
the bombardment of Slavonski Brod, Jajce and tpelgwf electricity. All of the
topics involve humanitarian issues. The requestHerassistance or participation
of either “WVANCE or OWEN?” belies any inferences oonclusions the OTP
would have the Trial Chamber draw that somethirfgnaus (and attributable to
the alleged JCE) was afoot.

287. There is evidence showing that Ml&diforces were shelling the Croats of
Slavonski Brod in the Republic of Croatia, as carseen by Mladis Order of 6
October 1992, where he order3]tie cease fire is to be realised as parts of the
front near Bosanski Brod ... The cease fire also meamo fire at Slavonski
Brod, the left bank of the Sava river..”®®? As a result of the shelling by
Mladi¢’'s forces, not only was there a flood of Croat gefes coming to the
Republic of Croatia from Bosanski Brod (on the otbegle of the border), but

there were scores of displaced persons fleeingo8tkv Brod to safer areas of

850 Ty, 28950-28954 (2 June 2008); Tr. 49743-49745F@ruary 2010); Tr. 49977-49979 (24 February
2010);see alsalD00475; 5D00049; P00339; 1D01935; 2D007HB01543; P00717; 2D00809; P10257;

P01467; 1D02853; P01988; P11192; 4D01344; P0226934%; 1D02404; P02960; P10264; 1D02896;
P04690;3D0029; 4D01234.

651 1D02435; P02512; P02461; 3D03042; P02520; 6D00@MIA0438; 6D00762; P05031; 6D00580;

2D00590; P06373.

852p11377.
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Croatia®® The VRS was, by proxy, continuing the military eggsion started by
the JNA.

288. There is no evidence to support any claims or emiwhs that the
Republican authorities of BiH, headed by lzetbeg§owade any meaningful
efforts to suppress or contain the VRS from attagkihe Croats in either
Bosanski Brod or Slavonski Bréd* Against this backdrop, it would have been
more than irresponsible for the Croats on bothssmfethe borders to have done
nothing or to have adopted a posture of appeasenMottvithstanding the
agreements reached at these negotiations concerfBoganski Brod and
Slavonski Brod as reflected by Ml&di Order of 6 October 1992° the VRS,
under Mladé’s command, did in fact continue its military ongjt, resulting in
the fall of Bosanski Brod the day after this megtine. the day he issued his
Order®®

289. Mladi¢ purportedly attributed the following statementGeneral Praljak:
“The goal is the Banovina of 1939; if not, we'llrtnue the war®’Yet history
shows that the agreement creating the Banovin®8® had nothing to do with
the internal organization of BiH — an issue in whibe BiH Croats constructively
engaged not just by attending negotiating sessiomspy signing all internally
proposed agreemenits toto. The Banovina of 1939 was based on an agreement
made between DragiSa Cvetkévithe Serbian President of the Yugoslav
government, and Vladko Mek, President of the Croatian Peasant Party and

leader of the Croat People.

ii. Exhibit P11377 - Mladi Notebook entry 6 October 1992
290. Mladi¢’'s ceasefire order simply confirmed what was agrébd Croat

side would repair the Jajce hydropower plant, #osuring the requisite flow of
water supply from the Bosnian Serb side, to pro@tetricity to all. This order
provided for the flow of electricity, which, unquemably, was a vital

humanitarian need. At the same time it was a m@anso the Croats believed) to

53Ty, 27890-27893 (13 May 2008); Tr. 39459-3946M@4y 2009); 1D02585; 3D00859.
54T, 4014-4019 (27 June 2006); Tr. 28866-2888a(22008).

85 p11377.

856 Tr, 36728-36730 (11 February 2009); Tr. 36844-B6@& February 2009).
%57p11376.
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prevent further attacks on Jajce by Mtasliforces. Nonetheless, despite the
agreement which resulted from this order, 20 daterlJajce was fiercely
attacked by Mladis forces, falling into Bosnian Serb military handa 29
October 1992°®

291. As to Mladi’s purported reference to the preparation of “preso
exchange according to the prearranged lists,"Wais also a normal humanitarian
matter; one that was expected and encouraged biytéraationals. This is, for
instance, borne out by the 1 October 1992 trilatagreement concerning

exchanges signed under the auspices of the IERC.

iii. Exhibit P11380 - Mladi Notebook entry 26 October 1992
292. This entry purports to relate to a meeting in Njg/iMontenegro. Dr. Pdi

is present, purportedly having said: “If we're going to respect what we agreed
to last time, then there is no need to discusdiatiyer.”

293. Four days after this meeting, Jajce fell to the VRS he fall of Jajce to
the Serbs should dispel any myth that the meetingeaHotel Palatinus in Pécs
on 5 October 1992 was in furtherance of a SEE.

294, Unless the events in Jajce of 27-30 October 198Zudlly considered and
appreciated, it is improbable to come to any meguolnunderstanding of the
matters discussed at the meeting in Pécs somey&2eddier. In his entry on this
meeting in Njivice, Mladi did not give comments or reveal his sentiments.
Nothing is offered to betray his understandingh# tircumstances, the tenor of
the meeting, or the Serb/VRS position or expeataticoncerning Jajce. The
evidence shows that, by this point in time, Jajes wnder attack and effectively
under sieg8% One need not engage in an overly taxing analysisonclude,
with reasonable certainty, that the representatofethe peoples/nations being
attacked, often by indiscriminate shelling, wereréhin Pécs to find an immediate
resolution with the enemy, be it through boastfukats, compromising promises

or artful connivance.

58 3D03527.

59 5ee1D02435; 2D00417; 1D00938.

6903p03527.

851 Tr, 36728-36730 (11 February 2009); Tr. 36844-B68& February 2009).
862 Tr, 29113-29115 (4 June 2008); Tr. 30770-30775J(1§ 2008).
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295. What emerges from Mlaéls entries is that one of the issues concerning
Jajce was its capacity to generate electricity beeaof its hydroelectric power
plant. It is obvious from the entries attributedMr. Stoji that the VRS was in
control of the water supply required for the hydeotic power plant. The gist of
the entries is rather obvious: there was no neeth®VRS to continue its attack
on Jajce to secure an uninterrupted flow of eleityrionce the plant was repaired
by the Croats and the water supply was made alailapbthe Serbs, electricity
would begin to flow. This can be gleaned from M&slOrder of 6 October 1992:

2. Create conditions for enabling repairs of thaj¢d 2” power plant;
consequently, stop the activities of all weaponsnduthe repair, to last no
less then[sic] four hours. The Croatian side dhatllen turn on the
electricity for Republika Srpska.

3. After the completion of the repair and after éhectricity has been turned
on, we should release the water needed for theabperof the other power
plants, no later than three hours after the etgttrhas been turned &f*

296. These representations by Mr. Stojrere evidently insufficient to assuage
the Serbian/VRS desire to capture and control diw tof Jajce and this strategic
location. Obtaining electricity, in hindsight, seemonly to be a pretext; the real
value for Mladé and the VRS was total control of Jajce.

297. Considered in this context, it is inconceivablest@gest that this was a
meeting between representatives of two cooperatingllied parties. Equally
preposterous are claims that these meetings weteofppaome sort of elaborate
scheme where the Croats and Serbs clandestinaiypgdathe fall of Jajce, the
“reverse” ethnic cleansing of the Central Bosniana®s and the turnover of the
hydroelectric plant to the Serbs. There is no @edproof from which this Trial
Chamber can draw such conclusions beyond reasodabls.

298. The evidence before the Trial Chamber shows theé Jaas defended by
units of both the HVO and the TO (Muslim forces)h&d Jajce came under
attack by Mladi’'s forces subsequent to the agreements reached @atdber
1992: a. the HVO sent reinforcements to repel the attacid la the Muslim
forces in and around Jajce prevented those reierieeats from defending ¢

563p11377.
5642D01028; 2D01335; 3D01669; 3D00484; P00670; 3DB352
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This again shows the lack of merit in the OTP’srofathat the HVO and the VRS
planned and executed the fall of Jajce in concert.

299. The OTP asserts that this entry shows “the degitkeoCroatian Defence
Council leadership including PRALJAK to divide Bt However, the BiH
Croats never advocated any carving up of BiH. Wtiscussing the “division”
of BiH, it was always understood that the term mef@ to reaching a
constitutional arrangement concerning the admetis® reorganization, or
“internal organization,” of BiH in order to ensutke long-term viability and
sustainability of its constituent peoples/natiombis can be seen from every
peace proposal advanced by the international retgosf®®

300. The fact that certain individuals, such as Dr.&dittended two meetings
does notipso factoprove that he was a “key player in Herceg Bosna te
Croatian Defense Council leadership,” as allegedheyOTP?®’ The attendees
had their respectivele jure authority and responsibility. While Mladiwas
constantly meeting with UN representatives (opeahd clandestinely) and
attending the negotiations in Geneva, Dr. dPriiever attended a single
international negotiating session, save for thetBapeace process where he was
the only Croat from BiH to initial the Dayton Peag&ecords (unlike Zubak, the
former Minister of Justice and Administration oét@roatian Republic of Herceg
Bosna (HR HB) and then President of Federationidi.B

V. Exhibit P11388 - Mladi Notebook entry 31 January 1994
301. In and around January — February 1994, meetindstace between the

Serbs and Croats concerning the boundaries ohtke Republics in the Union of
BiH as envisaged by and as part of the internaktioegotiation of the Owen-

Stoltenberg Peace Plan. In a letter from the Ubte&ary General to the Security
Council, dated 28 December 1993, it was stressed:

The situation following the discussions held in &@eanon 21 December and
at Brussels on 22 and 23 December may be summaszfadlows:

(@) There is agreement among all three sides tbshiB and Herzegovina
should be organized as a Union of three republics;

8% prosecution Motion to Admit Evidence in ReopeniAgnex 1, 8 July 2010, p. 10.

666 1D00398; 1D00892; 1D01778, RBiH, HZHB, Agreemesgarding Bosnia-Herzegovina — booklet for
HZHB Presidency meeting; 1D0155/001234; 1D01536.

%7 prosecution Motion to Admit Evidence in ReopeniAgnex 1, 8 July 2010, p. 10.
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(b) There is agreement that the Muslim-majority &#g should have
33.3 per cent of the territory and the Croats sthbalve 17.5 per cent;*®®
Another meeting was initiated by the co-Chairmed waas held in Geneva on 18-
19 January 1994 between the three warring partigsthe hope of achieving a
settlement where each of the three peoples of Bidldvhave their own majority
Republic®®
302. It is against this backdrop that the meeting irvidg on 3 February 1994
was hosted by the Republic of Montenegro; it wast pd the ongoing
negotiations. During this period, the Muslims weaggressively attacking the
Croats; they endeavored to capture as much ter@®possible to be well placed
territorially when the time would come to negotiatecarnest for peace with the
Croats>"®
303. The internationals on the ground often organize@tmgs as well. For
instance, in a letter dated 8 July 1994, the Saor&beneral wrote to the
President of the Security Council:

In accordance with the decision taken by the parte 19 January, a
working group coordinated by Brigadier-General Bellfas held two
meetings in Sarajevo on 25 January and on 5 Febridirthree Bosnian
parties took part. The Bosnian Presidency delegatvas led by Prime
Minister H. Silajdz¢, the Bosnian Croat delegation by Mr. M. Akmadzi
and the Bosnian Serb delegation by Professor Netdol..

304. This meeting was organized in accordance with tmelasions of the co-
chairmen after meetings on 18 and 19 January 1894stated in the overall
Report of the Co-Chairmen of the Steering Commitirethe Activities of the
ICFY: “In the circumstances, it was agreed that freties should consult

bilaterally ...”

V. Exhibit P11389 - Mladi Notebook entry 3 February 1994
305. Dr. Prli¢ is purportedly quoted as stating: “We need to egre 2-3 things

today. Muslims (M) are the common enemy. TheeeZaB ways to keep them

down (first — militarily, by breaking their backben The military commanders

%8 1D01778, RBiH, HZHB, Agreement regarding Bosniaz#égovina — booklet for HZHB Presidency
meeting; 1D01557.

%99 SeeP07866.

6701D01553.
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should say that in both Bto and Usora. Secondly: A blow against the
legitimacy of BH, because the world recognizes Alij& 1zetbegove) and his
Government.”

306. Context, as always, is needed to fully understand appreciate the
purpose of the meeting and the comments of thécjpamts. In January-February
1994, the conflict between the Muslims and the &rbad anything but abatéd.

It would have been utterly disingenuous for Dr.i®Ptb have considered or
represented the Muslim leadership and the ABiltb be anything but the enemy.
This is reflected in his public remarks made attthee in light of the situation in
Central Bosni&’®

The Muslim army in Central Bosnia and Herzegoveman enemy army for
the Croatian Defence Council and all talks, agregsmand negotiations are
exactly that — only negotiations. This actuallytsuihe position of the

Croatian Defence Council and the Government sincein line with latest

decisions. Seven, eight months ago we sent a lettére Mission of the

European Communities, the Monitoring Mission of #@ stating that we

are ready to negotiate with the Serbian and Muglavernments. This was
eight months ago, on all open questions and thetifuming of these

infrastructure systems, education, etc. | cannaiethis today - that we are
open and ready to talk because we believe thdieriirows of hostilities it

is always necessary to talk with the enemy.

307. At this point in time, the Muslim leadership, hedds Izetbegovi (who
was backed by his hard-line collaborators from Yising Muslim days)* and
his coterie of like-minded SDA/Muslim unitariaS,was neither acting in good
faith at the negotiating table nor decreasing ARitthcks against the Croats of

BiH.°”® Hence, when considering the situation on the gioymarticularly the

events in Central Bosnf4! it is no surprise that Dr. Péliwould characterize the

71 1D01552, pp. 262-65; 1D01545; PO7548.

72 The Prlt Defence categorically submits that the evidencdueed overwhelmingly supports the
conclusion that the ABiH was nothing other than ashMn army by, for and of Muslims. It did not
represent the interests of anyone other than Abtbegou, the SDA and the Muslim people in BitEee
P02852; Tr. 2565-2566 (25 May 2006); Tr. 44839-24845 September 2009) commenting on 4D00766;
Tr. 29622 (19 June 2008); Tr. 42020 — 42022 (2% R009) commenting on 1D00431.

6731D02230, p. 4.

6741D02230.See alsdlr. 42011 (25 June 2009), wherein General Praffates that: “the Young Muslims
interpreted the Koran as excluding the possibdityny coexistence between Muslims and Christians...”
Tr. 42020-42021 (25 June 20009).

6751D02230.

67°1D02230.

%77 P03337,2D00710; 2D00461; P09503; 1D01523; P03337; 1D02P68996; 1D02830.
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Muslims as “the common enemy” or that he would adte for the “breaking of
the backbone” of the ABIH.

308. The second point that Dr. Rrldiscusses is the legitimacy of the perceived
BiH leadership, i.e. “Al (Alia Izetbego®) and his Government ...” There is
ample evidence to show that, by this point in tilmetbegow was behaving as if
he were the President of BiH rather than just tresiBlent of the Presiden(
The perception — which Izetbogdévinabashedly fostered - was that he was the
legitimate representative of all BiH, rather tham@y the representative of the
Muslims®® There is also the issue of whether Izetbegowias lawfully
occupying the position of President of the Presigleaf BiH. While his mandate
was lawfully extended to a second one-year ternth(whe help of the Croat
members of the Presidency), I1zetbegaefused to vacate the post and allow the
transfer of the position to one of the Croat memlwdrthe Presidency, as he was
mandated to do by law. Moreover, lzetbegoand his colleagues had already
begun, much prior to this point, to treat the Rfescy as his own fiefdom,
dismissing and replacing its members at .

3009. When viewed in this context, calling into questiohthe legitimacy of
Izetbegovt and his government was more than warranted. Or¢ Rras not
calling for the disintegration or de-legitimizatiasf BiH. This is clear when
considering that he postulates to “go for” Fikreidk®®! or for the reinstatement
of the old (and lawfully elected) Presidencl.may have been fanciful for Dr.
Prli¢ to think that KaradZ Krajisnik, Mladi, and the rest of the Serbian
leadership would go along with the reconstitutidnttee old Presidency as the
legitimate representative body of BiH. However, Prli¢’s statements do provide
some insight into his intention and foresight canceg his abiding belief in and
hope for BiH as a viable and continuing State @&f tiwee constitutionally (and

historically) recognized constituent peopl&s.

678 Tr. 29334-29344 (16 June 2008) commenting on 2B00Ap. 52-53See alsd®10458.
79 See1D00894, p.1.
880 Tt 28877- 28878 (2 June 2008); Tr. 28989 — 28@9ine 2008); P10263; 1D02933.
681

1D00913.
5821D02078; 1D02230.
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310. Besides viewing all his public / televised remaaksto how he envisaged
BiH,%®® and keeping in mind that virtually all of his eniesywere devoted to
assisting with the establishmentaaf hoc/ temporary measures that would bridge
the void resulting from the virtual collapse of BsHnstitutions®®* subsequent to
the Washington Agreement, Dr. Brlas Minister of Defence for BiH, was fully
committed to defeating the Bosnian Serb army in4198. If anything, with the
international acceptance of the Republika Srpskar go the Dayton Peace
Accords, it was the international community thatcened and pressed — as a
condition for peace in BiH — for the formation ofState within a State.”

311. Referring to the Sarajevo government as a “Mosl@wegiment” was
very common. Indeed, even Expert Witness Williammljanovich called that
government “the Muslim authoritie§®® This is also consistent with Lord Owen’s
observations: “One of our concerns is that the BBdvernment is sadly
increasingly becoming representative only of theshfu population.®®®

312. The fact that Croatia allowed arms to funnel intiid Bs nothing new.
Taking for instance the testimony of Witness P&atbraith, who in a sense
facilitated this process, as was later revealedbutiin US Congressional
hearing$®’ it is obvious that Croatia was not only helping tuslims but also
the Croats with funneling arms to the Federatiomctvwas established with two
components in their armed forces — the ABIH componand the HVO
component. The ratio between Muslim and Croat fowas approximately 2 to 1,
reflecting the distribution of weapons that wer¢agied for the State of BiH.

SS. The notion of “division of BiH” put in context
313. The term “division” has nothing to do with the ciawy up of BiH. When

discussing the “division” of BiH, it was always werdtood that this reference
meant reaching a constitutional arrangement comggrithe administrative
reorganization of BiH to ensure the long-term vibiand sustainability of its

constituent peoples/nations. This can be seen éwemy peace proposal advanced

683 1D02357; 1D02078; 1D02482; 1D02225; 1D02222; 12024 D02220; 1D02224.
©841D03111, Chapters 7-9; Tr. 28574, 28724 (26 May830

%85 p09545, para. 209.

%8¢ 1D00814.

87 Tr. 6677-6681 (14 September 2006).
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by the international negotiatot¥ For context and perspective, the best available
documented source of the ongoing negotiating peoesffered by Lord Owen.

In his book Balkan Odysseyhe details, from different vantage points, the
transmutation of the Vance-Owen Peace Plan intoCiwen-Stoltenberg Peace
Plan. Lord Owen writes:

In Geneva on 23 June [1993] nine constitutionahqples emerged. ...
Karadzt and Boban seemed genuinely committed and we wuleto put
their proposal to the seven members of the Presydesf Bosnia-
Herzegovina. ... | asked my deputy, the French Andubss Jean-Pierre
Masset, to visit Sarajevo and give Izetbegavprivate letter ... | had in my
letter of 1 July included a detailed annex on missyes which were at the
time still very private. ... On 7 July lzetbegévsent his reply. ... The
Bosnian Croat town of Neum, along Bosnia-Herzegagiriew kilometres
of historic coastline, was going to be troublesolzetbegow recognized
that our experts’ assessment that it would makadaHarbour was correct,
but it clearly had great symbolic importance in &ro. ... The most
important result from our two meetings of 9 Julgspectively in Belgrade
and Zagreb, was that MiloSéviand Tuiman were now committed to
reaching 30 percent of territory for a Muslim méjprepublic. ... A map of
a predominately Muslim Republic from the Sava te ttea was now
becoming closer to reality ... Izetbegbwas saying from Sarajevo that he
could accept a confederal solution for Bosnia,alth it was exceptionally
difficult, for it effectively meant the ethnic dsion of Bosnia, but his was a
‘delicate decision’ which had to be taken colleelyy not by him as an
individual. ... On 12 July Izetbegdwrote to us as ICFY Co-Chairmen ...
saying that he was ready to attend the next rodnthlks on Bosnia in
Geneva ... The Bosnian government also circulatedeassprelease giving
some detail of the constitutional proposals diseddsy the Presidency in
Zagreb on 11 July, namely that an agreement shmildased on a federal
arrangement with equality for all citizens and dqights for all constituent
nations. ... In effect, behind all the public relasopropaganda being put
out by all sides, we now had an agreement fromthihee parties to the
principle of a Union of Three Republics with theegominately Muslim
Republic having a minimum of 30 percent of tergtand Croats arguing
they should have more than 20 percent. We were rinigeon negotiations
based on an agreed framework. The transition fileenVOPP had taken
about eight weeks °2°

314. The term *“division” did not connote the “partitioy of Bosnia-
Herzegovina into three countries.” In particulahe t Trial Chamber heard

testimony from AkmadZ, a former Prime Minister (President of the

5881 D00398;1D00892; 1D00526; 4D01234; 1D01536.
%89 1D00894, pp. 207-211.
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Government) of BiH in 1992-93, who enjoyed a clpsefessional and personal
relationship with Izetbego§i®® In a letter authored by Akmadzand delivered
by Mohammed Sacirbey to the UN Security Council, Wweote: “When
considering the issue of internal political settnof the Republic of Bosnia and
Herzegovina, we must recognize three different torescies ...*%" In a letter to
then-Senator Joe Biden, the then-Chairman of theroggan Affairs
Subcommittee of the US Senate Foreign Affairs Coamte® Akmadzi
complained about the cultural and ethnic/natiomsihtbrmation the BiH Foreign
Minister, Haris Silajd4i, was spreading on Capitol Hifi? Silajdzi’s target was
indeed none other than Biden and his $t&ffln his letter, Akmadzi concretely
notes:

The Government has also determined that BosniaHamdegovina can be
politically arranged as a decentralized state. Pheposals concerning
establishment of provinces are an acceptable salutinot based only on
ethnic principles, but rather on a combinationtbhe, geographic, historic,
economic and other principles developed througlotiaipns. Our program
includes full equality for the three peoples of Biesand Herzegovina:
Croats, Muslims and Serbs, as recognized by thestitotion of the

Republic of Bosnia and Herzegovif4.

Responding to Judge Trechsel, Akm&dated:

[1]t was precisely at this time in New York in thiN building that we were
discussing the Vance-Owen Plan. Mr. Izetbegovid k. Karadzic are
still in Geneva early January. ... What remained wWwasletermine the
borders of the provinces and to set up an inteoregiment which is like a
transitional governmerit®

315. The BiH Croat leadership was looking for and agreednternationally
proposed peace plans that retained the inviolgbibf BiH within its
internationally recognized borders, while preseayvithe constitutionally

recognized constituent status of the Croats of BiH.

8907t 29338 (16 June 2008).

691 1D02888 discussed at Tr. 29374-29376 (16 June)2008

921D 02848.

693 Tr. 29376-29379 (16 June 2008). Purportedly, Akntatiad received reports claiming that Silajdzi
“had deep and sentimental relations with or indffece of Senator Biden.” When pressed, he indidat
that these “sentimental relations” were a euphemiiemhaving asexual affairwith Senator Biden'’s

secretarygeeTr. 29385 (16 June 2008)).

694 1D0248483see alsdlr. 29377 (16 June 2008).

895 Tr, 29379 (16 June 20083eegenerally29380-29383 (16 June 2008).

IT-04-74-T 150 29 March 2011

69786



69785

316. The BiH Croat leadership was the only one fromwtbey beginning and
throughout the conflict that signed every propdsalhe internal re-organization
and administration of BiH drafted by the recognizaternational negotiators
representing the UN and the EC / EU. In a lettéedld2 December 1992 to both
the Presidency and the Government of BifDr. Prlic urged Akmadzi “to have
the Government and Presidency discuss this protEst. Prli¢c prefaces in
unequivocal terms his wish as well as that of thea® in BiH for a united BiH
State, organized on the basis of the concepts peapy the EC:

The general political position of the Croat peojplehe BH concerning the
status of the BH has been repeatedly and unambsfju@xpressed and
confirmed in practice. We have and will continoeativocate for BH as a
sovereign, united, independent and internationadtyognised state within
the existing constitutional borders. It is for B state that we have been
making large sacrifices, both human and mateNgke are as unrelentingly
in favour of preserving the BH statehood as wecaramitted to the idea
that the state and its internal organization muatch the interests of the
Croat people residing within it. In this respesg genuinely accepted the
solutions for the internal organisation of the Bffeced by the European
Community, namely for a BH as a compound state conity of three
constitutive peoples (Croats, Muslims and Serb®mposed of three
constitutive units, formed and organised on theshafsthe already accepted
principles, from ethnic to sacral ones. We consitlss form of the BH to
be the only real, possible and sustainable statesy not only because we
believe that under such a system the Croat petghel ®n an equal footing
in relation to the other two constitutive and statdding peoples, but also
because we firmly believe that this concept of gars thoroughly thought-
out and imperative if we wish to preserve our comrmomeland — the state
of Bosnia and Herzegovina. Regrettably, we fimat @ll those who did not
wish to co-operate with the European Community ochssignificant
matters have been directly or indirectly crushimg $overeignty of the BH.

317. Bunti¢ testified that the Owen-Stoltenberg Peace Plan masabout
dividing up, i.e. breaking up BiH into three separ&tates, but “about the way in
which Bosnia and Herzegovina was to be structurethe basis of the principle
of three constituent people®”

318. The letter sent by the UN Secretary General toRtesident of the UN
Security Council at the beginning of August 199&ds*® “After intensive

discussion on a number of drafts submitted by theigs, with amendments

696 1D01945; Tr. 29429-29432 (17 June 2008).
97 Tr, 30777 (15 July 2008%ee generall0776 — 30779 (15 July 2008).
%98 UN Doc S/26233, 3 August 1993ee alsd®03990.
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submitted by all three parties, they agreed on 89 [1993] to a constitutional
agreement for a Union of Republics of Bosnia andzelgovina and to it forming
part of an overall peace settleme” In this report presented by the Secretary
General, a co-President said that, on 21 July 18i88ussions on the maps began
and that the idea was “that the Muslim-majorityutelic should have at least 30
per cent of the territory [of BiH]®° The Constitutional Agreement states in
Article 1: “The Union of the Republics of BosniadaHerzegovina is composed
of three Constituent Republics and encompasses ttoestitutive peoples: the
Muslims, Serbs and Croats, as well as a group ldropeoples/®* while the
second chapter of the Constitutional Agreemenfrircle 2 states: “Each of the
Constituent Republics shall adopt its own Constitytwhich shall provide for
democratic forms of government, including democedly elected legislatures
and chief executives and independent judiciarisswall as for the highest

standards of human rights and fundamental freedés.

VIll. PARAGRAPH BY PARAGRAPH RESPONSE TO THE INDICT MENT
A. Dr.Prli ¢
Paragraph 2
3109. Dr Prli¢c was never the “President of Herceg-Bosna’'s suprexeeutive,

administrative and defence body — the HVO,” asnoéal by the OTP. The title as
such does not exist. From 14 August 1992 to 20 hinex 1993, Dr. Prdi was
President of the HVO HZ HB, the temporary execuawhority of the HZ HB.
From 20 November 1993 to 16 June 1996, Dr.¢Pnas President of the
Government of the HR HB. Dr. Rtlhad node jureposition in, and nale facto
influence or control over the HVO, the military cpament of the HZ HB. He did
not, and could not, issue any orders, make anyatipaal decisions, impose his
will on the Main Staff, or command any HVO unithi€fe is no evidence that he
exercised any authority de jureor de facto— over the Department of Defence,
the HVO, the Military Police, the Security and llifigence Services, the military

99p03990, p. 5.
9p03990, p. 8.
01p03990, p. 13.
02p03990, p. 14.
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courts, or the military detention facilities. Thaggeme Commander of the HVO
was Mate Boban, the President of the PresidendpeoHZ HB. The HVO HZ
HB Department of the Defence did not haveeajure mandate in the operations
of the Main Staff of the HVO, and no operationaltiees were ever discussed or
decided upon by the HVO HZ HB. Other than the HV@ HB receiving the
occasional briefing on the security situation ie theld from the Main Staff,
nothing was asked of or ordered to the Main Stafthe HVO HZ HB or its
President, Dr. Piti’® Dr. Prlic was never Prime Minister of the HR HB. Such a

position never existe®?

Paragraph 3
320. Other than holding the titles of President of th¥ HHZ HB and

President of the Government of the HR HB, Dr.Pwias not the second most
powerful person in the HZ HB during any periddThroughout the period of the
Indictment, Dr. Prt was not a member of the HDZ; his nomination to Biid
Central Bank had been withdrawn by Boban in padabse he was seen as a
communist or part of the previous political syst€fniHe was an outsider to the
HDZ political establishment. Unlike Heads of Depaeht of the HVO HZ HB
Dr. Prli¢ did not have a department with staff, or the autyoinfluence or
control that went with being a department headh&e no personal authority to
appoint or dismiss anyoffé he had no supervisory authority over any of the
departments of the HVO HZ HB or Ministries of thev@rnment of the HR
HB,’® the HVO Municipalities)’® the Main Staff of the HVO or its unifs? he
had no authority to issue orders personally or ékendecisions. Dr. Pélineither
participated in nor was he consulted on any ofriregonal negotiations leading
up to the General Framework Agreement for Peadgosnia and Herzegovina.

As an unelected official at the HZ/HR HB level whad not participated in the

%3 3ee suprparas. 223-231.

0% For further details regarding Dr. Rt life and career prior to, during and after theripd of the
Indictment,see suprgaras. 15-34.

05Tt 38764-38765 (2 April 2009).

706 Tr. 27488 (5 May 2008); Tr. 28901-28904 (2 Jun®8)p P09078, p. 21; Tr. 32495-32496 (22
September 1992).

7P00303, Article 16 and P09530, Article 2; Tr. 38681669 (1 September 2008).

%8 See e.g. suprparas. 169-174, 282.

" g5ee e.g. suprparas. 180, 182,-183, 282.

"%See suprparas. 223-231.

IT-04-74-T 153 29 March 2011



69782

1990 elections, who had no direct mandate from, amdpower base in the
municipalities of the HZ/HR HB whose Presidents if@mbers of the HZ HB
Presidency / HR HB House of Representatives) wikldie factoand de jure
power which certainly eclipsed his own. Dr. Pdide jure authority was well
defined by the Statutory Decision on the Temporrganization of Executive
Authority and Administration in the Territory of éghHZ HB/*! Decree on the
organization and responsibilities of the commissicend departments and
commissions of Croatian Defence Council and theaan Community of
Herceg-Bosn&? and Rules of Procedure for the HVO HZ KB As for anyde
facto authority he may have exercised, the evidence @atidoes not show a
single instance where Dr. Rirlioverstepped the parameters of lie jure
authority.

321. It is unfounded that Dr. Pdi“effectively eclipsed” Boban in late 1993.
While Boban’s leadership and authority may haveesain late 1993 for reasons
unconnected to Dr. Pélithe fact is that when the HZ HB evolved into He HB
and Boban was sidelined, it was KreSimir Zubak,eMiresident of the HVO HZ
HB that replaced Bobaft* not Dr. Prle. Indeed, bothde jureand de fact Dr.
Prli¢’s authority remained constant; what changed wasefficiency of political
and administrative processes resulting from thengbsbrought about by the
establishment of the House of RepresentativeseoHRR HB. During this period,
Dr. Prli¢c — as in the past — exercised no authority overntilgary or military
matters. As for signing decisions and decreeswha a formality that went with
holding the title of “President;” signing an appmn@nt is not proof of executive
authority, control, or even influence in the appment process. Finally, the
assertion that Dr. Pdlihad the authority to “close Herceg-Bosna/HVO prsso
and concentrations camps” is unfounded and notastgap by the evidence. Dr.

Prli¢ was not responsible for opening any prisons ocebntration camps; while

1p00303.
121D00001.
13p09530.
4p07876.
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he made concerted efforts to close these faciliiesneither hade jurenor de

facto authorityto do so’*°

B. The OTP’s JCE
Paragraph 15
322. The OTP’s assertion that from 18 November 1991 @adlA 994 and after,

that there was an overarching JCE, as describpdragraphs 15, 16, 16.1, 17 and
17.1 (and repeated in variations in other segmafitf)e Indictment, is without
merit and not proved beyond reasonable doubt. Tiwaeno JCE to politically
and militarily subjugate, or permanently remove atithically cleanse, Bosnian
Muslims and other non-Croats who lived in areashef HZ/HR HB, so that at
some point in time, these areas would become pad 6Greater Croatia,”
whether as part of the Republic of Croatia or oselassociation with it, or for the
reconstitution of the 1939-41 Croatian Banovinadeos.
In general, the evidence adduced shows the foligwin

a. The BiH Croat political leadership supported thdejpendence of
BiH by voting for the referenduft® a prerequisite for
international recognition of the declaration ofepéndence which
was set by the international commurfity.

b. The BiH Croat political leadership made concertdtbres to
prepare for and, if necessary, resist and proteet territorial
integrity of BiH;"*® efforts which the Muslim leadership, and the
BiH Presidency which it effectively controlled, weernot
apparently willing to make — at least not for dietcitizens of
BiH.™®

C. The BiH Croat political leadership agreed to, anghed every
proposed peace agreement without any reservafltresyvery first

such signing occurred in 1992, when all three sidislly agreed

"1®See suprparas. 232-238.

1% pp0132, Republican referendum to determine thtusstaf Bosnia and Herzegovina, held on 29
February 1992 and 1 March 1992; 1D00920, Electioriosnia and Herzegovina 1990, ArnautoS8uad.
171D00394, Conference on Yugoslavia Arbitration Cdssion - Opinion 4, 11 January 1992.

¥ Pp0031; P00047; PO0058; POO06O.

9T, 1908 (11 May 2006); Tr. 28895-28896 (2 Jun@®N1D00477.
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to the Cutileiro Plan. This plan, as all the othegesce plans (i.e.
Vance-Owen Peace Plan, Owen-Stoltenberg Peace Plan,
Washington Agreement) were drafted by internatioregotiators.
All peace plans called for constitutional, politicaand
administrative solutions whereby the recognized stiarent
nations of BiH would have their rights guarantead would enjoy
limited political autonomy within designated arealfocated to
them to administer, but which, unquestionably, newd within
the Republic of BiH and subject to its authoritydatompetence
over all major State powers and institutidffs.

d. The BiH Croat political leadership established it HB because
of the events unfolding in and around BiH, not ag pf a JCE as
alleged by the OTP:

i. The JNA was attacking Croatia for declaring its
independence. It was inevitable that BiH would hextn
when its independence was on the table.

il. The JNA was using BiH territory from which to latnc
attacks on Croatia with impunity, if not with the
acquiescence and appeasement of the BiH Musliniqadli
leadership, which, for all intents and purposesitrcdled
the Presidency of BiH.

iii. The BiH Croat village of Ravno was razed to theugih
without any meaningful reaction from the Muslim-
dominated BiH Presidency® This event, coupled with the
JNA operations being carried out against CroatenfBiH,
was highly significant to the BiH Croats. It effieely
demonstrated that they could not and should ngtarelthe
Republic / Sarajevo government to take the necgssar

measures for their protectidff

20 1D00398; 1D00892; 1D01778, RBiH, HZHB, Agreemesgarding Bosnia-Herzegovina — booklet for
HZHB Presidency meeting; 1D01557.

21 Tr, 39078 (22 April 2009); Tr. 50137-50138 (1 Ma2010).

22Tt 29277-29279 (9 June 2008).
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As such, it was necessary to self-organize — a gghenon that
would be repeated in virtually all ‘free” areas BiH. This self-
management approach was a logical, practical, egal ¥ process
given the context of:a. the break-up of Yugoslavidg. the JNA
(ultimately JA) having turned on the former Repoblof SFRY
which were effectively left without armed forcesvsafor the
Territorial Defencesg. the doctrine of the All People’s Defence;
andd. the decentralization of economic policies and aistriative
procedures that had begun even prior to the fiegt €lections.

e. The establishment of the HZ/HR HB had nothing towdth the
reconstitution of the 1939 borders of the CroaBamovina. There
was never a border designated for the HZ/HR HB.e HZ HB
was a collection of areas where the Croats of Riglded. These
areas were in many instances not contiguous; aem#iat is
readily visible when viewing a map that highligkthe actual areas
of the HZ HB, as opposed to the maps preparedé P, which
show borders it has drawn in order to fit its JG&sis’**

f. Any efforts directed toward “close association” lwthe Republic
of Croatia were necessary and reasonable througheyieriod of
the Indictment. They were also dynamic. Initialtiiere was a
need for the HZ HB to work with Croatian authosti®® ensure
that the HZ HB could be defended and supplied.hitn HR HB
period, a “close association” was supported, buhen context of
establishing strong bilateral relations betweennaependent BiH
and the Republic of Croatia, not in the contexthef establishment
of a “Greater Croatia” as an underlying politichjective.

g. There were neither plans nor efforts to ethnicaelganse any areas
in or around areas controlled by the HZ/HR HB. tAs conflict

ensued in BiH and as territory was lost to the Eerb armed

23T, 41556-41557 (17 June 2009); 1D02976, Arti¢iag-238.

724 1D02843; 1D02261; 1D02258; 1D02259; 1D02253; 1@A221D02280; 1D02255; 1D02262;
1D02257; 1D00265; 1D02260; 2D00435; 1D02013; 1DA19800047; 1D02133; Tr. 30278-30281 (7
July 2008).
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forces (VRS), large numbers of BiH Muslims and @sdéed for
safety’® To the extent possible, displaced persons - whethe
Muslim or Croat - were treated fairly and by laayed uniformly.
Croatia, which at the time had approximately orgdthof its
territory occupied and was dealing with its ownpthsed citizens,
provided enormous assistance. Refugees from Bit¢ wereived
without exception, with the Croatian authoritieobnating and
cooperating with the BiH (Muslim) authorities andchet
international community?® The OTP’s allegations of reverse
ethnic cleansing (forcibly uprooting the CentralsBmn Croats) to
homogenize (Croatize) Herzegovina, is baseless.Crrbats from
Central Bosnia fled as they came under attack ByMRS. They
then fled again when they found themselves isolateenclaves
surrounded by so-called ABiH, which energeticallpgaged
Mujahideen militants. They had no choice but twape to
safety’?’
323. When the events are viewed in perspective and xpntiee evidence
adduced shows that not only was there no JCE, huPili¢ was not involved —
directly or indirectly — in any activities which weepart of or connected to any

crimes.

Paragraph 16
324. The OTP names a number of individuals who “paréitep or contributed”

to the alleged JCE. Aside from mentioning speaifaanes, the OTP includes,
wholesale, the “members of the Herceg-Bosna/HV@deship and authorities,”
various leaders and members of the HDZ and membkthe political and
military leadership of Croatia. According to the B®Tall were involved in
implementing the objective of the JCE, at the afrehich was the realization of
the Greater Croatia project. Specific to the redian of this objective was the

direct involvement of the Croatian political andlitary apparatus. In support of

25Tt 33707-33710 (27 October 2008); 1D02586.
26Tt 28187-28194 (19 May 2008); 1D02921.
2T See suprparas. 198-222.
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this thesis, the OTP in its Pre-Trial Brief relies past judgements and, in an
attempt to show that its assertions are beyondutispnd thus not required to be
proved in this case, it tallies up the lists of NCJudges who have made findings
of facts and/or conclusions of I Suffice it to say, only adjudicated facts
adopted by the Trial Chamber may be consideredesumptively proved though

they remain subject to rebuttal by evidence adducduese trial proceedings.

Paragraph 16.1
325. Dr. Prli¢c neither participated in the alleged JCE nor didohdicipate in

any fashion in the commission of any crimes alleggetle part of, or connected
to, the JCE in an individual capacity, as a supesioas part of a collective such
as the HVO HZ HB. There is no evidence that Dli¢cHntended, foresaw, was
objectively able to foresee, or had influence ontoa over any of the alleged

crimes.

Paragraph 17
326. In paragraph 17, the OTP essentially sets out \thaglieves to be the

general nature of the JCE, which it then repeatstirer paragraphs in both

general and specific fashion. While the ®biefence acknowledges — as Dr. &rli

did during his interview with the OTP in 2081 - that crimes were committed,

Dr. Prli¢ was not engaged in or responsible for any unlaadgtility.

€)) The political structures that emerged withektablishment of the HZ HB
were a result of the prevailing circumstances. &lveas neither an intent
to establish a State within a State nor an intergermanently take over
any of the Republic’s functions, or exercise “sidte powers.” The
Croats in BiH were driven to pool their resourced arganize themselves
into a community because @f: the collapse of the Republic’s institutions;
b. the imminent threat of war and actual acts of wathe utter failure of
the Republic to provide the necessary functionsjiges and protections;
d. the existing system of local self-management aegionalization
provided for in the BiH Constitution and effectiyalequired by the All

People’s Defence doctrine; angl the pressing need to provide a

"28See e.gPre-Trial Brief, paras. 16.3-16.53.
2P09078.
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semblance of order and public services at the npaliand regional
levels*® To fully understand the reasons for the establésitnof the HZ
HB, it is important to trace the events from beftie first democratic
elections, when the SFRY began moving from a contheronomy to a
market economy, and when the decentralization psceas well
underway’* It is also necessary to understand the politigsiesn in BiH
and how the internal organization of the Repubdicon to become an
independent State, was affected by the resulthektections. The three
dominant parties based on national orientation (SDAthe Muslims,
SDS for the Serbs and HDZ for the Croats) were eggeor had the right
to take over positions at the Republic and munlidgeels based on the
elections’ results and past practices relating be tconstitutional
recognition of the three constituent nations in Bi#lt is also important
to appreciate how the financial institutions fuoogd in BiH before the
war, in particular the SDK, and how with the didgiap of
telecommunications and electrical power, the SD&dlapse brought
BiH’s entire financial system to a grinding halt i important to
understand how the tax and revenue collection systerked and how
contributions from the municipal level would — thgh the SDK — be
transferred to the Republic level and from themd&iwould trickle down
to the regional and municipal levels to financeitoions and services>
Without such appreciation of these matters, itasyeto draw the wrong
conclusion; it is easy to jump to the conclusioat tihe HZ/HR HB was an
effort to wrestle away power and territory from tBéH. The Defence
Case lays out the contextual bases from which ¥igerce adduced must
be examined. Suffice it to say, the efforts of Puli¢ and of the HVO HZ
HB, and latterly the Government of the HR HB, wettempting to
control and effectively distribute resources whieére in the hands of the

3%See e.g. suprparas. 81-151.

31 See suprparas. 64-69.

325ee suprpara. 68.

33See suprparas. 90, 185(b), (g).
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municipalities in order to diminish the chaotic seguences brought
about by the collapse of the Republic’s institusion

(b) Dr. Prl¢ and the HVO HZ HB had nde jureauthority in and nale facto
role over military matters even though the headh&f Department of
Defence was a member of the HVO HZ HB. As of 170Der 1992, the
President of the HVO HZ HB had m® jureauthority over any military
matters. The Department of Defence was directgpaasible to the
President of the Presidency of the HZ HB. No apenal orders were
issued or authorized to be issued by the HVO HZdfEhe Government
of the HR HB. While the Military Police and IntgJénce Services, just as
the Main Staff, were organs of the Department ofebee, the HVO HZ
HB had no authority over these organs and thesansrgvere not
responsible to the HVO HZ HB. No evidence was addushowing that
the HVO HZ HB ever tried to influence or exercisentol over the
individuals responsible for those orgdf’.Neither Dr. Prk nor the HVO
HZ HB had any control over the civilian police dret Head of the
Department which oversaw the civilian police. ThHEROmade no effort to
adduce evidence from any individual responsibléh® Department of
Interior. Evidence was adduced by the Defence stgphow the civilian
police had been effectively subordinated to theitany} — at least in
Mostar — to such an extent that it made crime préoe and detection
virtually impossible’>®

(c) Neither Dr. Prkk nor the HVO HZ HB engaged in any activity, and no
legal instruments were adopted (decrees, decistamglusions etc.), that
were intended to deprive or resulted in deprivihg Muslims of their
fundamental human rights. The HVO HZ HB took detis and adopted
decrees and regulations in order to protect theaty rights of all. This
can be seen with the legal instruments adopte@lation to abandoned

property as well as privatizatidi® Evidence was also adduced showing

3% See suprparas. 169-178, 223-231.

35 2D03070, p. 3, point 5; P00377; P00458; 4D016ZH)595; 3D02408; 5D03019; P03135; 1D02006;
P03124; 5D021809.

38 See suprparas. 185(f), 194, 220.
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the efforts made to fill posts on a multi-ethnicdanon-discriminatory
basis; no one was dismissed, all qualified candiiatelcomed?’

(d) The OTP’s allegations that Dr. Rrlinstilled fear in and prejudiced the
BiH Croats against the Muslims are without meriheTHVO HZ HB'’s
communications regarding ABiIH and Muslim paramiltaactivity
reflected the situation in the field, and was n@topaganda” intended to
advance a JCE by engendering fear, hatred andustisifhe evidence
adduced shows how the Muslim political and militdeyadership used

Mujahideen’®

who it engaged specifically in order to instil fé&
Izetbegowvt is seen on video as Mujahideen were paradingamis flags
and shouting slogans in Arabit’ Evidence was adduced showing how
the BiH Croats were encircled in Central Bosniaimprotected enclaves,
with the humanitarian aid designated for them bsipyoned away by the
ABiH.™! Evidence was adduced regarding the consequendies €roats
in places such as Jablanitaand Konjic’*® Evidence was adduced
showing how Muslim HVO soldiers turned on theirldal Croat HVO
soldiers, killing them in their sleep; an act whicb doubt would have
instilled fear’** Evidence was shown how Arif Pagalivas publicly
inciting Muslims to go out and kill Croats which bbaracterized as the
Ustashag®®

(e) The OTP’s allegations of “Croatization” are atss No evidence was
adduced by the OTP to explain away:the mass chaos created by the
break down of the Republican governmelnt;the lack of willingness
and/or ability of the BiH Presidency to provide sty throughout BiHc.

the Sarajevo government’s lack of effort to make 8DK operational

37 Tr. 30382-30385 (8 July 2008); Tr. 30427-30430J(@y 2008); 1D02388; 1D02714; 1D02667;
1D01805; 1D01806; 1D01807.

38 Tr. 5238-5239, 5247-5248 (21 August 2006); Tr. 53849 (22 August 2006); Tr. 7756-7758 (3
October 2006); Tr. 8463-8467 (16 October 2006); @59Y; P02875.

39Tr, 47237-47240 (24 November 2009).

49Tt 5403-5406 (23 August 2006).

"4 See suprparas. 198-222.

42Tt 33314-33316 (16 October 2008); P10667; 2D01036

"43Tr, 47214-47215 (24 November 2009); 4D01591.

44 See suprparas. 235-236.

452D00448.
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throughout BiH; ord. the fact that the BiH Central Bank did not function
While it may have been physically impossible foe #duslim dominated
BiH Presidency and government of Sarajevo to gowenside Sarajevo,
the OTP adduced no evidence showing what was pestithe municipal
and regional levels in Muslim majority areas. Moslinunicipalities took
over functions normally carried out by State ingidns too; much of what
was done by those municipalities was similar to twhas being done by
the municipalities associated with the HZ HB. Usk “Croatian”
language was logical. Serbo-Croat, or Croatiani8erbwvas associated
with the Serb aggressor, and a Muslim language Igidip not exist.*®
No evidence was adduced showing the use of Muslinguage texts.
Indeed, even lzetbega@vmockingly suggested what name could be given
to a Bosnian Muslim languad®’ This speaks for the fact that a Muslim
language used, recognized, and taught in schodlsdati exist. As for the
introduction of Croatian currency, the notion thihis was part of a
“Croatization” process ignores the fact that:there was no hard BiH
currency;b. the most readily available currency was the Capalinar;c.
most goods were imported from Croatia; ahddther currencies such as
the German Mark and the US Dollar were also inutation/*® No
evidence was adduced by the OTP to counter anyhef @vidence
presented by the Defence on this issue. Not aesigbert was produced
by the OTP to counter the testimony and documergaiyence adduced
by Defence witnesses such as Zarko PriijoReven Tomi, and Milan
Cvikl, all of whom were both technocrats and expervhen it came to
financial matters. As for the alleged assumptionpofver from the
municipalities, not only this fact needs to be Hoimed to appreciate the
nature and extent of the chaos caused by the peaerum caused by,
inter alia, the absence of Republican services, the breakdofn
Republican infrastructure, the disruption of comimations, and the siege

of Sarajevo. There must also be an understanditfgegdolitical system of

74%1D00430; 1D00468; 1D00469; 1D00470.
47 Tr. 29432-29438 (17 June 2008); 1D02663.
"“8See suprpara. 185(i).
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the time, including:a. the powers entrusted to the municipalities and
regional authorities. the provisions in the Constitution and laws fdf-se
management in case of emergencies;a@tite cultural mindset and habits
resulting from nearly fifty years of being traindéor the All People’s
Defence. The OTP presented its case in a vacuum.

)] The OTP adduced no evidence showing how it @dwdve been possible
for the Croats and Muslims of BiH to defend themwssl against the
JNA/JA and BiH Serb army (VRS) without the use wha The evidence
shows that as early as 1991 the JNA had effectivelyjoved all
stockpiled weapons that were in BiH as part of Tieeritorial Defence

system’*?

The OTP adduced no evidence showing why it wowddeh
been unnecessary for the BiH Croats to defend tbles from Serb
aggression, while at the same time it would havenhgerfectly acceptable
for the Muslims to arm. The evidence shows thata@a was arming and
training the Muslims in BiH>® Tudman was given the green light by the
US, a permanent member of the Security Councihawe weapons from
Iran shipped to BiH for the ABit>! Third World Relief, an organization
posing as an humanitarian NGO, funnelled hundréasilbons of dollars
into BiH for the exclusive use of the Muslim leastep.”>* Izetbegowt,
President of the SDA and President of the Presideat BiH,
clandestinely formed the Patriotic League and Gigerets as part of the
military wing of the SDA. Halilowd, a Muslim JNA officer from Serbia,
who was to rise to the level of Head of the ABiHasnainstrumental in
developing defence strategy for the Muslim politideadership>®
However, lzetbegovi was secretly arming the Muslims solely for their
defence and protection. His passivity, well expedstrough the inaction
of the Presidency, along with his notorious proddon after the
destruction of the Croat village of Ravno, thatistis not our war,” gave

749 Tr, 28884-28885 (2 June 2008); 1D00524.

50 1D02445; 2D00068; 3D02469; 1D02446; 2D03038; 2[3¥B02D03040; 2D01081; 2D01093;
2D00630; 2D01145; 2D01155; 2D00898; 3D03008; 2D&3BM00142; 3D00008; 2D00958; 2D00009.
1T, 6569-6570 (13 September 2006).

52T, 34825-34833 (18 November 2008); 3D02694.

533D02648; 1D02211.
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reason to the BiH Croats to mistrust him and the Bresidency, creating
the necessity to self-arM? Izetbegow’s priorities were once again
demonstrated to the BiH Croats when, on nationlvigon, as his
detention was being played out, he brushed Klaside, demanding his
fellow Muslim Gané¢ to act in his stead; a position that rightfullydreged
to Kljui¢.”® When all of these facts are viewed in their conged proper
perspective, the preposterous nature of the OTRsncthat the BiH
Croats’ production, acquisition, and/or distribuatiof military equipment,
arms, ammunition, funds, and logistical support wasnded to advance
the alleged JCE is plain.

(9) Croatia provided assistance to both Muslims @nodats to further their
mutual defence from Serb aggressfdtnot to further the alleged JCE. No
other country did as much for BiH’s Muslims as G@aMeanwhile, the
Muslim political and military leadership coveteddasought to capture
part of the Croatian coastal area in order to armebeep-water poft’
Evidence was adduced showing that Croatia provédets and training to
the Muslims. Croatia was also engaged by the iatemal community to
assist in the peace procés$.With the Friendship and Cooperation
Agreement signed between drnan and lzetbegog it was natural that
Croatian authorities would, on occasion, be callpdn to assist during
trying moments of the Muslim-Croat relationshiprtmalarly when their
common aggressor was the BiH Serb foré@swhen the Croats of
Central Bosnia found themselves encircled by théeHA&Bnd Mujahideen
units, and with the real possibility of Croat caits being exterminated by

the Muslim forces, which, invariably, were undere tkommand and

54Tr. 29277-29279 (9 June 2008).

55T, 4918-4207 (28 June 2006); 1D00941.

756 1D01927; 3D00299; 1D01929; 1D01928; 2D00009; 3MAR73D01699; 4D01240; 3D00299;
3D02811; 1D01143; 1D01146; 1D01145; 1D02283.

57 Tr. 19085-19095 (24 May 2007); 3D00942; Tr. 4828397 (21 January 2010); 4D00599; 2D03076;
3D02591 and 1D01210.

%81D01314, paras. 2-4.

59P00339, 1D02416, 3D02230, 1D01935, 1D01543.
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control of Izetbegow, in that dark hour of need and despair, effortsewe
made to solicit assistance from Crodfia.

(h) Dr. Prl¢c and the HVO HZ HB/Government of the HR HB were not
involved in or part of any plans to establish, oiga, direct, fund,
facilitate, support, or participate in, maintainf operate prisons or
concentration camps and other detention facilifiés.

0] Dr. Prli¢ and the HVO HZ HB/Government of the HR HB were not
engaged in any activity to forcibly transfer or depanyone from BiH, or
to other parts of BiH which were not controlledthg HZ/HR HB®?

() Dr Prli¢ and the HVO HZ HB/Government of the HR HB were not
engaged in any activity related to unlawful fordailor.

(k) Dr. Prli¢ and the HVO HZ HB/Government of the HR HB did thgimost
to prevent and punish criminal activity. Efforts neemade to establish
functioning courts, to have judges appointed, ammlioal cases tried?
When the circumstances allowed, “Operation Spidesinmenced to
tackle organized crim&* Evidence was adduced showing the chaos that
emerged once Mostar came under attack; how theighdystem was
impacted when most of the judges and prosecutadns (were Serbs) left
the area in 1992 when the JNA/JA attacked the amd its
surroundings®®

)] Dr. Prli¢ and the HVO HZ HB/Government of the HR HB were not
engaged in any activity to conceal or minimize anyninal activity. Dr.
Prli¢ was not involved in any activity related to covgr- efforts
concerning lvica Raji No evidence was adduced showing that Dr¢Prli
participated in the Ivica Rdji affair. Neither Boban as supreme
commander nor General Petké\as Chief of the Main Staff informed,
consulted, sought assistance from, or engaged ¢ ¢ the HVO HZ

HB in any fashion in relation to providing lvica jRawith a new name

%0See suprparas. 198-222.

81 See suprparas. 232-238.

%25ee suprparaa. 193-222.

%% 1D01181, P01511, P01703, P02575, P02606, 2D0IRF2)08, 1D01675, P04275, P04276, P04343;
2D00854; P05799; P07200.

64 1D02576; 1D01249; 1D01256; 1D012%2e suprpara. 192.

85T, 30266-30267 (7 July 2008); Tr. 30940-30941 Jily 2008).
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and identity or instructing him not to investigdtee very crimes he was

responsible for committing.

Paragraph 17.1
327. (a) The HVO HZ HB and the Government of the HB were executive authorities

that were subordinate to the HZ HB Presidency, Wwhies the legislative body
with supreme authority over poli¢§® The HVO HZ HB executive authorities
were not the “supreme ... defence body.” The suprdeience body was the
HVO military, commanded by the Chief of the Mairafbtand answerable for
operational matters to Boban, the President oPtiesidency of the HZ HB and
latterly President of the HR HB and Supreme Comrearidr. Prl¢ had node
jure position in and nale factoauthority or influence over the HVO military.
He never issued orders to the Main Staff or itdsunDr. Prl¢ had node jureor
de factoauthority or influence over either General PralakGeneral Petkoyi
or their units. Neither of them reported to Dr.i®rlneither of them were
accountable to him, and neither of them were imibeel directly or indirectly
by him in their activities. Dr. Pdinever participated in any planning of any
activity that either Chief of the Main Staff, oreih subordinates acting
autonomously, may have carried out. No evidenceaddsiced by the OTP that
Dr. Prli¢, in his capacity as President of the HVO HZ HBasrPresident of the
Government of the HR HB, had a portfolio which empassed any military
affairs, eitherde jureor de facto Any decisions made by the HVO HZ HB or
the Government of the HR HB were issued in accardawith Rules of
Proceduré®’

(b) While Dr. Prl¢ did attend some meetings in Zagreb hosted by tmati@n
leadership, when his words and deeds are viewedoitext, no evidence,
however marshaled, gives rise to any proof thavae attending meetings as part
of the alleged JCE. The evidence does not supper©TP’s claims that Dr. Péli
“led” the alleged “high-level meetings.” When Drrlie attended meetings, he

was a mere participant and there is no evidencwislgothat he was afforded

% See e.g. suprparas. 179-181.
%" See suprparas. 169, 178.
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special status or preferential treatm&fitEvidence was adduced of one meeting
in Split where Dr. Prli did take a confrontational stance against Bobaernwh
discussing the composition of the new governmenmttfe HR HB'®® This
discussion, however, is not proof of any policynplimg for the commission of
crimes.

(c) Dr. Prl¢’s authority within the HVO HZ HB, which operated eollective bodies,
was limited’”® Department Heads were responsible for carryingtieitwork of
the Departments. Dr. Pélidid not have the authority to order, influencedoect
any Department Head or any members of a Depart(oerffub-department) to
carry out any activity. The Department Heads, thoogmbers of the HVO HZ
HB, were accountable to the Presidency of the HZ Hi&ither Dr. Prik nor the
HVO HZ HB could appoint or dismiss a Department ¢Hea Minister; only the
Presidency of the HZ HB. Consequently, Dr. ®did not control or influence
the work of the Departments/Ministries or Departtméteads/Ministers. No
evidence was adduced showing that Dr.¢Pdkercisedde jure or de facto
authority to control the Departments/MinistriesDepartment Heads/Ministef§:

(d) There is no evidence proving that Dr. ®signed any decisions or decrees
adopted by the HVO HZ HB which support the alle§€dE. No such decisions or
decrees were adopted. Addressing the examples tlitecevidence adduced by
the OTP shows thata. the Decree on the Use of Deserted/Abandoned
Apartment$’® was intended to coordinate the work of various icipalities,
because they had already passed such deci<fobs;the Decree on Border
Crossings and Traffic in the Border Area of HZ Hd& state bordef§'
implemented pre-existing federal regulations that tbeen adopted by BiH,
defining the state border with the Republic of Gim&> andc. The Decision on
the Status of Refugees and Displaced Persons espeels an attempt to

68 p00498; P06454; P06581; P07570; PO7856.
°pP06454.

70Tt 30284-30288 (7 July 2008).

"' See suprparas. 170-174.

72p03089.

3See suprparas. 185(f), 194, 220.

7 P01560.

®See e.g. suprpara. 185(a).
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coordinate the various municipalities on the issdierefugees and displaced
persons.’®

(e) Neither Dr. Pré nor the HVO HZ HB had control over the municipakt nor
areas within the municipalities of the HZ/HR HBeBidents of the municipalities
were members of the legislative body, the PresigericHZ HB, and later the
House of Representatives of the HR HB. These mpali¢tresidents, as members
of the HZ HB Presidents and later the HR HB HousBe&presentatives, had the
authority to appoint and dismiss members of the HVZOHB/Government of the
HR HB. Appointments made to municipal HVOs wereaotechnical nature
because municipal HVOs made the relevant propoBaisisions were generally
signed by the President of the HZ HB, though thveeee some instances when
those decisions, as a matter of formality, were pasd by the HVO HZ HB.
All members of the HVO HZ HB answered to the Presty of the HZ
HB/House of Representatives; the reports of theaDepents were made for and
submitted to the Presidency of the HZ HB/House @apiRsentatives. The
municipalities did in fact take decisions that weoatrary to some of the decrees
and decisions passed by the HVO HZ HB, but effetyiyde fact9 there were no
means at the disposal of the HVO HZ /i@®vernment of the HR HBo compel
municipal presidents to reverse or abolishsuch municipal decrees or
decisions’.’”’

® The entire notion of “Croatization” as allehdy the OTP is unfounded. The
establishment oturricula for the university and primary/secondary schotiis,
use of the Croatian Dinar or the display of the Blkbatian coat of arms does not
lead to a conclusion that the HZ HB was trying @rdatise” the areas of the
HZ/HR HB (Seepara. 326(e), pp.163-164; para. 335, pp. 180-181).

(9) The economic measures taken by the HVO HZ p#sticularly those related to
monetary transactions, were necessary and reagomadithing was done to usurp
or ignore the sovereignty of BiH or its institutgnor further an alleged JCE.
Evidence was adduced showing why measures werg takelation to collecting

funds from the Diaspora, the collection of taxesl @ustoms duties, and the

" See suprpara. 196.
""" See suprparas. 182-183%ee alsgara. 180.
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establishment of budgetary mechanisms. With the, vigH suffered from
economic collapse; administrative and social ses/itcom the Republic down to
the municipal level ceased. This created a vacuueffective governance. The
municipalities needed to react. The HVO HZ HB aféad to coordinate
municipal action and resolve basic needs and ssvat the municipal and
regional level. Regionalization followed action&dn by the municipalities and,
as the analysis by Cvikl shows, the choices madeunicipalities in areas of the

HZ/HR HB did not differ much from the choices maute other regions or

municipalities of BiH that were facing similar ptems’’®

(h)  The HVO HZ HB had nale jureor de factoauthority over military, police or
intelligence matters. Preparations for defence laare made in relation to the
civilian aspect of defence (e.g. relating to mdailion) in schools, banks, and
other such institution§? The Head of the Department of Defence was directly
responsible to the Supreme Commander, the Presidahte Presidency of HZ
HB.”® The adoption of Croat symbols in military, poliaad other forces was
political decision made by Presidency of HZ 8.

0] As President of the HVO HZ HB, Dr. Rilhad no authority to appoint, replace,
or dismiss anyone. All decrees, decisions and csmats by the HVO HZ
HB/Government of the HR HB - irrespective of theature — were taken
collectively. Dr. Prl¢ signed appointments on behalf of the HVO HZzZ
HB/Government of the HR HB in his capacity as Rtest. Dr. Pri’s signature
is not anindicium of authorship, ownership, influence or control owat was
signed’®?

0) The Decision on Manufacture and Trade of Armd Military Equipment on the
Territory of HZ HB was a decision that primarilychto do with the economy and
was promulgated to assist both the ABiH and H¥O.

(k) Cooperation with Croatia was not in furtheraraf committing any crimes, nor
was it performed in furtherance of the establishnoéra “Greater Croatia.” The

"8 See suprpara. 93.

Ty, 31751-31756 (2 September 2008); 1D 02722; 2TP3; 1D 02724; 1D 02811.
80See suprparas. 223-231.

81 p00543.

82See suprparas. 169-178.

83p07041, article 7.
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Decision on the Import of Goods from the RepublicCooatia was a necessary
regulatory measur&® No evidence to the contrary was adduced by the.OTP

)] The decision of 15 January 1993 was not amatum. It did not initiate clashes,
or crimes, in Gornji Vakuf or anywhere else. It wadopted and withdrawn
pursuant to orders and information supplied by tead of the Croatian
negotiating team at international negotiations @ President of the Presidency
of the HZ HB, Boban. It was issued in good faitid avith a view to setting up a
joint command’®

(m)  Noultimatumwas issued in April 1993 either. Both parties lér@ady signed
the Vance-Owen Peace Plan by this time. Clashgmiits of the territory had
nothing to do with the HVO HZ HB meeting that wasdon 3 April 1993. This
meeting was devoted in its entirety to documenlatirg to the Vance-Owen
Peace Plan and preparations for its exceptionatiyptex implementatiof®

(n) Neither Dr. Pri, nor the HVO HZ HB had authority or control ovdret
establishment and operation of detention centene. HYO HZ HB, in order to
restore order, activated, based on Republican aggok and the legislation of the
Presidency of the HZ HB, institutions of the judigi (civilian and military), the
prosecution offices, as well as courts and prisamswhich, under the law,
prisoners could only be kept pursuant to a deciimm an appropriate court. All
such decisions were lawful. Neither Dr. Ptior the HVO HZ HB/Government
of the HR HB participated in any manner, directlyirdirectly, in any unlawful
detention. Any facilities or parts of facilities ags for any unlawful detentions
were established without authorization, encouragenoe support from Dr. Pdi
or the HVO HZ HB/Government of the HR HB. Upon leag of the existence of
these facilities, the HVO HZ HB/Government of thR HIB did in fact attempt to
resolve these matters to the extent possible, reoog that the HVO HZ
HB/Government of the HR HB was effectively incamaldf controlling the

authorities responsible for detentions and detarfaoilities’®’

84 See suprpara. 185(a); P00735.

85 See suprparas. 239-262.

86Tt 30470-30475 (9 July 2008); 1D02003; 1D0273RF42.
87 See supraparas. 232-238.
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There is no evidence at all showing that Dr. &ror the HVO HZ-
HB/Government of the HR HB was in any way involhadanything to do with
forced labor performed by detainees.

Neither Dr. Pri¢, nor the HVO HZ HB/Government of the HR HB toolkiagle
decision that discriminated against the Muslim papon, or anyone else for that
matter.

Neither Dr. Prti, nor the HVYO HZ HB/Government of the HR HB wergyaged
in any activity which supported a system of illan@ment which was used to
forcibly transfer or deport Bosnian Muslims. The EB®was a Sub-Department
with a humanitarian remit. It offered assistancepénsons whose lives were at
risk, especially displaced persons, regardlessheifr tethnicity. There is no
evidence that Dr. Pdiand the HVO HZ HB/Government of the HR HB, with or
through this office, or any other office, engagedainy forcible transfers or
deportation€®® There is nothing to corroborate the alleged aitiwi of the
Commission on the Question of the Migration of Hapan. As for activities
concerning the exchange of prisoners, there isviderce supporting any of the
OTP allegations that Dr. P¢liand the HYO HZ HB/Government of the HR HB
were engaged in the exchange of prisoners as faor an furtherance of, the
alleged JCE.

There was no reverse ethnic cleansing of Gr@aid there were no attempts
permanently to re-populate certain areas contrdethe HZ/HR HB with BiH
Croats in order to homogenize these areas. Dr¢ Ruid the HVO HZ
HB/Government of the HR HB did what it could to pignassist over 100,000
Croats who were displaced because of military adaéen by the ABiH in places
such as Zenica, Travnik, Kakanj, Konjic, Bugojnojrfica or Vare&®®

Dr. Prl¢’s public statements were neither delivered for ghheposes of, nor can
be interpreted as, conduct spreading fear, ha#mdl distrust. Croats were being
expelled from areas historically inhabited by Cso&oncern for the loss of one’s
ancestral lands cannot be minimized. Dr.dPwas merely stating a historical

fact. Moreover, when considering Dr. Wi statements, it is essential to review

88 See suprparas. 193-222.
89See suprparas. 235-238.
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all of his statements and conduct throughout thegef the Indictment. At all
times, Dr. Prié publicly proclaimed that BiH should be organizeda manner
which would guarantee the rights of all three cibmsht peoples. He never
advocated the dislocation or relocation of anyenBiH. All the peace proposals
called for equal rights for all the constituent pkes irrespective of the province
in which they were located. Mostar, was previgusinsidered the center of the
Western Herzegovina region, and was slated to éedbital of the province and
then also the capital of the HR HB, as well ash#d Herzegovinian Neretva
County. The 30 June 1993 declaration was a merardéon; not an order or a
decision’®

(® Every humanitarian convoy that ever traveléwlough HZ/HR HB territory
eventually reached its destinatioh.The protocol that was agreed in cooperation
with international organizations provided a reasd@and necessary procedure.
No request by international organizations to furnmimanitarian aid was ever
refused, regardless of its eventual destination. Bii¢ and the HVO HZ
HB/Government of the HR HB made all possible effad facilitate the transfer
and distribution of humanitarian aftf

(u) Dr. Prli¢, as well as the HVO HZ HB/Government of the HR hyed no role
in any military operations. No evidence was adduskeowing that Dr. Puior
the HVO HZ HB/Government of the HR HB either ditgobr indirectly were
involved in any activity relating to the destructiof any cultural, religious or
private property. In fact, the evidence adduceanshthe opposite. Significant
efforts were made to protect and reconstruct wleathad been destroyed,
including the cultural and historic heritage of@flthe ethnic group&?

(v) Dr. Prli, as well as the HVO HZ HB/Government of the HR pH&sed decisions
and took all measures that they were capable afigalo enable internal affairs
organs and judicial bodies to prosecute crimes. MO HZ HB and the
Government of the HR HB involved all competentitogions in those activities.

9% See suprparas. 235-238.

91Tt 7302-7303 (26 September 2006) (closed session)

92 Tr, 31353-31355, 31365-31366 (26 August 2008); 2840 1D01854, 1D02024, 1D01529; 1D02070;
1D01611; 1D01336; P03673; 1D02299; 1D01873; 1D018D9H1912.

9% 1D02705E; 1D02703; 1D02706.
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The OTP did not adduce any evidence that Dii¢ Rlirectly or indirectly had

anything to do with the dissemination of disinfotioa concerning the detention
of Muslims or the conditions in which they were aleéd. Upon learning of
potentially unlawful detentions and conditions, Prli¢ did his utmost to assist in
rectifying the situation.

The OTP did not adduce any evidence that Dir¢ Rlirectly or indirectly had

anything to do with the dissemination of disinfotina concerning the

commission of crimes.

The OTP’s Statement of the Case

328. This section of the Indictment suffers in two way&rst, it makes

sweeping representations which are not supportdtiédgvidence. Second, much
of what is described is either taken out of contextsignificant facts which are
useful to the understanding of the situation agai$ at that time are conveniently
omitted. For instance, the following relevant @xttial information is missing:
BiH territory was used by the JNA to attack the ®Raj of Croatia;

Croat areas in BiH were attacked, prompting Aliatbhegowé, the President of
the Presidency of BiH to declare publicly that &tis not our war”;

the BiH Presidency and Republican institutions madepreparations for the
defence of BiH territories, prompting the CroatsBiH to commence their own
preparations;

the SDA, representing the Muslim nation under teadérship of Izetbegayi
secretly began to establish paramilitary Muslintsirsuch as the Patriotic League
and Green Berets exclusively to defend Muslims #rel areas in BiH they
claimed to be Muslim;

that the BiH Presidency delayed in declaring aestaf emergency for
approximately 8 months after the war in BiH hadtetd

the Republic’s institutions and infrastructure, Is@as the Central Bank, electrical
power plants, telecommunications, and railway sydtad ceased to function as a
result of the siege of Sarajevo and Serb militatwdies;

that the Yugolav Dinar had become worthless andBike Dinar was equally

worthless;
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- with the Republic’s institutions not functioningdanot providing services at the
municipal and regional level, municipalities in tfree area of BiH, without
exception, made all efforts necessary to self-managcluding by adopting
measures which normally fell within the sphere le# Republic, and previously
the SFRY;

- Boban had, virtually from BiH’s birth as an indegent nation-State, offered the
HVO to the BiH Presidency as part of the armed isesvof BiH in order to
defend its territorial and constitutional integyit

- Kiljui¢, President of the HDZ and a member of the BiH iBegxy, had been part
of the decision-making process which encouragedréigeonalization of Croat
areas in BiH as a result of the looming war;

- Tudman and Croatia were among the first leaders andtdes to recognize BiH
as an independent country;

- despite BiH’s precarious position and the unliketiti of its survival in late 1991,
once BiH declared its independencedman and Croatia provided the Muslim
leadership and the SDA’s armed forces, which wasbécome the ABIH,
substantial military assistance;

- Croatia, despite being one-third occupied and wathlarge portion of its
population displaced, became the largest safe-hiaveBiH Muslim refugees;

- BiH Croats were able to see how inconsequential faeblle Kljut was as a
member of the Presidency of BiH when lIzetbe§malected his fellow Muslim
Gant to take charge of Presidency matters on nati@bevision as Izetbegao¥/s
kidnapping was being played out;

- Mostar came under severe attack in 1992 and ittheadd1VO that liberated the
Muslim side with virtually no help from the Reputdan / SDA-dominated

government.

Paragraph 20
329. The HDZ-BiH was not controlled by the HDZ of CraatiClose

consultation on matters of security and culturadues, in view of the
circumstances, was essential. Both parties wemaedrin advance of the first
democratic elections in 1990. When Croatia becardependent, for the first

time in modern history, there was a free CroatitateSnot under a neighboring
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suzerain or as part of a collective of nation-stateThe HDZ started as a
movement, and its aim was to protect and promogepiblitical, cultural and
economic interests of Croats throughout the worM/hen war broke out in
Croatia, BiH Croats went to Croatia and voluntedarmeéight. BiH Croats living
in the diaspora generally provided financial andnhoitarian assistance. Thus,
when BiH came under attack and when the interddteedBiH Croats hung in the
balance, it was only natural to consult with theo&ian leadership, including
Tudman. It was not just the BiH Croat leadership Wwhsought out Tdman’s
advice and assistance. The HDZ-BiH was faced wiltuation that was unique
and unprecedented. Based on the election resaésiDZ BiH had the right to
nominate and have Croats appointed to fill politemad administrative positions
throughout BiH. With the coming of war in BiH, litad the responsibility to
provide security to Croats scattered throughout, BiRl obligation to safeguard
the status of the Croats as a constituent natioBildf and (not as a national
minority), a mandate to negotiate on behalf of Bild Croats with international
negotiators, a responsibility to organize the Creoaters to vote for the
referendum, and the obligation — based also ol\thieeople’s Defence — to self-
organize the areas where BiH Croats lived in ortterrepel the expected
aggression and to meet the day-to-day needs tticgk living in and around the

areas where BiH Croats lived.

Paragraph 21
330. The establishment of the HZ HB on 18 November 1184 nothing to do

with territorial claims; it was all about securitylhe situation in BiH was fluid
and the safety of the BiH Croats precarious. MNegithe HZ HB nor the HR HB
had an expressed geographical boundary line; itavesllection of areas where
Croats resided throughout BiH. The HR HB evolveahfrthe HZ HB as a result
of the peace proposals, which were drafted and gtenby the international
negotiators. At no time did either the HZ HB or tHR HB ever attempt to gain
international recognition as a State. The OTP makeeeping assertions while

ignoring the evidence adducéd.

94 See suprgaras. 104, 275-282.
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Paragraph 22
331. This paragraph does not list all areas of the HZ HB

Paragraph 23
332. There was no “two-track” policy toward BiH and itsrritory. As the

highest political authority of the HZ/HR HB and sispreme commander of the
HVO, Boban agreed without hesitation to every pgaoposal presented to him
by the international negotiators. The primary @ncof the BiH Croats was
maintaining their constituent status and the irgkpolitical and administrative
organization of BiH that would recognize and res$pdwir rights within a
progressive constitutional framework. Dr. Priwas clear in both public
statements and in his actions, whether privatelmraise. There is no evidence
that Dr. Prl¢ was ever engaged in any activity that in any wegnmoted the
alleged JCE or any crimes. His actions were alwayssistent with preserving

the internationally recognized sovereignty of Bi.

Paragraph 24
333. The 27 December 1991 meeting with Croatian Presifladman did not

call for the carve-up of BiH. The discussions tqu&ce when the fate of BiH,
which was still a Republic within the rump SFRY,smanclear. The JNA had
launched attacks against Croatia and it was raflear that the Serb leadership in
Belgrade had designs on territory in Croatia amdabtter part of BiH. It was only
natural that scenarios would be discussed consgléhie eventuality that BiH,
within its Republican administrative borders, woufidt survive. In that
eventuality, Tdman expressed his desire to have the borders o#ti&ro
encompass areas which were predominantly inhalbye@roats and that were
contiguous to Croatia. This made sense for thragoresa. the modern Croatian
borders were physically non-defensible, as was $emn the JNA attacksb.
Croatia’s historic enemy was Serbia, and under 3&\i’s territorial ambitions,
the long-term survival of the nascent state of Gaoaould have been unfeasible
with such a powerful foe adjacent to it; andCroatia, especially under its

recently adopted Constitution, was responsibleréwige aid and protection to all

95 1D02225; P10701; 1D02222; 1D01655; 1D02221; P02a%102220; P04208; 1D02224; P08155;
1D02234; 1D02355; 1D02223; 1D02078; 1D02231; 1D02AD02230.
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Croats. The issue of BiH’s failure or demise aseak-away state from the rump
SFRY became moot once it declared independenceclfwhino small measure
became possible because of the participation oBikkeCroats, encouraged by
Tudman and HDZ Croatia, during the referendum of 28r&ay — 1 March
1992). Once BiH became independentdiian immediately recognized it as an
independent and sovereign nation with its exisbogders, and soon thereafter
entered into the Friendship and Cooperation Agre¢méh Izetbegow. Ribici¢
latched on this particular Presidential Transciiptoncluding the nature of the
HZ HB was not just a community as its founding doeats declared, but was a
State within a State. This analysis is as unsa@amd is result-oriented. The
purpose of the expertise was to conduct a constialt analysis based on the
founding documents and ensuing legislative actsqehby the HVO HZ HB and
adopted by the Presidency of the HZ HB. Relyingaodiscussion which took
place in the hypothetical, and extracting a comstihal analysis / conclusion in
the absence of other relevant material, is neithethodologically nor
normatively correct in reaching an objective expericlusion. Rilii¢, during his
evidence, admitted to not reviewing any other niaténat was available after his
initial expertise; a task any objective and compe&xpert would do. He also
relied on what he read in the newspaper, such esuimours of the so-called

Karatordevo Agreement®®

Paragraph 25
334. The OTP’s claim that the 8 April 1992 establishmehthe HVO as an

armed force to defend areas where Croats and noaClived within the then
free territories of BiH was done in furtherancetbé alleged JCE, is utterly
absurd. The HVO was not established in a vacuuBiH did not have a
functioning military at that time. Various areasBiH were under attack. The
Territorial Defence (TO) system in BiH as it hadeyipusly existed no longer
functioned, not to mention that the TO’s weapond haen taken away by the
JNA. The Muslims under the SDA leadership, witbtliegowt as its President,
had secretly begun establishing the Patriotic Leagnd the Green Berets. On
that very day of 8 April 1992, Croatian areas hache under severe attack. What

798 Tr, 25544-25545 (11 December 2007).
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followed - the aggressive actions by the BiH Serbmailitary forces with the
assistance of the SFRY armed forces (JA) - wagedigiable as it was ruthless.
Izetbegovt had previously declared BiH’s neutrality, evenBall territory was
being used by the JNA/JA to launch attacks agdinetitia. More importantly,
Boban offered the BiH Presidency to establish jiontes with the HVO in order
to defend BiH. This offer was turned down by thadiim controlled Presidency
which opted to establish an armed force that watsally called Territorial
Defence (a name which had negative connotationsesinwas linked to the
SFRY), and was later to transform itself into tleecalled ABiH. Ultimately, the
ABIiH and the HVO were recognized as equal forcesstituting the Armed
Forces of BiH, as agreed in the Friendship and €adjmn Agreement. As for
the HVO also playing a political role at that tintee evidence adduced shows
that for all intents and purposes nothing was doither than the drafting of a
statutory decision which was not activated or aatpdn until on or about 18
August 1992. Up until this point, Boban held albkdership positions as.
President of the HDZyp. President of the HZ HBE;. President of the Presidency
of HZ HB (the legislative body)l. President of the HVO (the executive body);
ande. Supreme Commander of the HVO, by virtue of thgslative acts of the
HZ HB. Up until 18 August 1992, Dr. Ptlwas not involved to any degree with:
a. HDZ politics; b. the establishment of the HZ HB; or establishment of the
HVO. Dr. Prli’s activities, up until taking the post of Presiden HVO HZ HB
(when the statutory decision was amended to excingeauthority of this office
holder to have any involvement with the HVO miljtaand its Main Staff), were
limited to the defence of Mostar, his home town,ewehhe participated in the

locally formed Special Purposes Courféil.

Paragraph 26
335. There were no efforts to “Croatise” municipalit@sareas that the HZ/HR

HB encompassed. Political and administrative pos#i were awarded
proportionally, based on the 1990 elections. Witle butbreak of the war,
virtually all municipalities in the free territorgf BH activated a Crisis Staff or

War Presidency, as envisaged by the existing palitsystem and the All

9T See suprparas. 120-125.
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People’s Defence. Existing legislation provided h@isms for a truncated
executive body which would subsume the legislabeey by including various
key positions within the Crisis Staff or War Presidy. This would allow for the
expedited adoption of ad hoc measures without tinmal, cumbersome political
process. While Dr. Pdias well as the HVO HZ HB/Government of the HR HB
had nothing to do with the establishment of, ooitation of emergency measures
at the municipal level, it is within this contextat acts of the municipalities,
which did not act in unison, should be consideresifor the introduction of the
Croat language, the evidence shows that while S€rbat or Croatian-Serb was
the language of BiH in both Cyrillic and Latin lkets, with the outbreak of the war
and the Serbian aggression, what was changedtie#figc was the name of the
language, so that the prefix or suffix “Serbo” veispped. There was no formal
introduction of a new “Croatian” language, thougimétedly school books were
brought in from Croatia because of the need to icoat with schooling of
children and the inability of Republican institut® to provide books and
curricula, as was the norfif As to the use of Croatian currency, the OTP offere
no evidence to suggest that a viable BiH currentsted that could be used save
for bartering purposes. The amendment of certavs,larimarily dealing with the
denomination of fines and penalties, to reflect fha@yment would be made or
calculated in Croatian currency was done out oéssity; the Croatian Dinar was
the most prevalent currency in circulation at tinget though German Marks and
US Dollars were also used. Evidence was adduaadisg that the Central Bank
of BIH had ceased to function, the SDK was defurmcause the
telecommunications system was not adequately fomcty, and the only
available hard currency in circulation was comingni abroad?® No evidence
was introduced that the Republican government evade any real effort to
establish a currency that would be trusted by armilated amongst all citizens
of BiH. Lastly, there is no evidence that Dr. &rlor the HVO HZ

HB/Government of the HR HB ever discriminated agailNuslims to prevent

98 At that time, there was no Muslim language, as banseen from the jocular exchange between
Izetbegovt and others when discussing what to call the lagguar the Muslims, which was ultimately
negotiated into the Dayton Peace Accords as Bosmi8losnian. 1D01536.

99 See suprpara. 185.
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them from holding public positions. In fact, evidento the contrary was
introduced; positive efforts were made not onlyetain all those — irrespective of
national origin — in their present positions, bisbao recruit and fill vacancié$®
Many left their positions early on as it became iobs that hard times and
dangerous conditions lurked ahead, while otheheerefused to work because of
party politic§®* or simply because there was no salary to earnuseaaf the lack
of available funds.

Paragraph 27
336. The destruction in Mostar — both East and West thégnsummer of 1992

was brought about by a Serb military onslad§htNo evidence was adduced
showing that Serb houses or Serb Orthodox chunsiees deliberately destroyed
or indiscriminately targeted. The Serbs of MosHdt, lin all likelihood, because
they would have feared being identified with, oportive of the Serb military
attacks on the Muslims and Croats. Ruljestified extensively about the
“urbanicide” committed by the Serb military in Masf® As for the assertions
that there was Serb-Croat cooperation as refleatedhe so called Graz
agreement, the evidence adduced shows that thereav&raz agreement. There
was a meeting between Boban and Karadtiwas part of an ongoing effort to
find a peaceful resolution, and it was encouraggdth®e then international
negotiators who suggested that the parties (S&tbslims and Croats) organize
and carry out bilateral negotiations. Similar négains were held between the
Muslims and Croats shortly after the Boban- Karad#@raz meeting®
Izetbegovt had also sent his envoys to Belgrade to cut a. deslfor the
cooperation between the Serbs and Croats in 1883g\idence shows that this
was limited and necessary in order to extract edp@roats from enclaves in

Central Bosnia, who were encircled by the ABiH &mel Mujahideef%°

8% 1D00087; 1D00106; P00824; P00921; 1D01137; PO0GTM0126; 1D01805; 1D00193; 1D01806;
1D02123; 1D02379.

801 Tt 30961-30963 (17 July 2008); 1D01978.

8023D00785.

803 Tr, 32235-32236, 32268-32269 (16 September 2008).

804See suprparas. 113-114.

805 See suprparas. 198-220.
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Paragraph 28
337. Neither Dr. Pri¢ nor the HVO HZ HB had anything to do directly or

indirectly with the events in Novi Travnik and Pooodn 19 October 1992. This
was a situational skirmish, resulting from locatest and uncertainty due to the

fall of Jajce.

Paragraphs 29-31
338. The Decision issued by the HVO HZ HB on 15 Jand&93 was not an

ultimatum or an unilateral attempt to commence ithplementation of the by-

then negotiated framework of the Vance-Owen Petare Phe evidence adduced
shows that the HVO HZ HB issued the Decision basedts good-faith belief
that an agreement had been reached between Izetbaga Boban, which at the
time appeared to be a realistic and practical goiub calm the conflict between
the Muslim and Croat armed forces which were, aftkraligned against the BiH
Serbian military aggressors. The conflict in Gokgikuf had unexpectedly begun
around 11 or 12 January. The situation in and atdbat area was a tinderbox
and the likelihood of matters getting out of cohtwa both sides was very real.
General Praljak testified extensively about theotiagons that took place in
Zagreb, resulting in what was believed to be areegent calling for the
subordination of the HVO forces to the ABiH fordesthe Vance-Owen Peace
Plan designated Muslim provinces, and the subotidimaf the ABiH forces to
the HVO forces in the Vance-Owen Peace Plan design@roat provinces.
General Praljak testified that he participated he drafting of the agreement,
which he then personally delivered to the HVO HZ .HBr/idence was also
adduced showing that upon Izetbegtwirepresentations that he had not made
any agreement, Boban communicated via fax to Dr¢,Rardering the Decision
to be amended. There is also evidence showingithafforts were made or were
about to be made to implement unilaterally anddogéd the believed agreement.
No evidence was adduced showing beyond reasonaiiet dhat any clashes
occurred as a result of the decision. Suffice its&y, there is a plethora of
evidence showing that Izetbegéwvas inclined to make agreements and then
retract them or make representations that he hackrnentered into any
agreement. The issuance of the 15 January 199%iDediy the HVO HZ HB
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does not show that Dr. Rrlivas either acting de jure or de facto as the supef

Mr. Stoji¢ or General Petkowi The 15 January Decision was made in furtherance
of instructions from Boban to the HVO HZ HB as dlextive body. The HVO

HZ HB merely issued a decision which was orderedheyPresident of the HZ
HB and Supreme Commander of the H¥®When considering the facts and
context under which the Decision was made, no @mfees can be drawn that Dr.
Prli¢ was beyond a reasonable doubt Superior to the Hette Department of
Defence, and /or the Main Staff of the HVO. Likeyisio inference can be drawn
that the Head of the Department of Defence, in thidance, was issuing an

operational order to the Main Staff.

Paragraphs 32-33
339. There is no evidence that Dr. rbr the HYO HZ HB was engaged in

any of the activities alleged concerning the sdedall5 April 1993 deadline /

ultimatum. First, Dr. Pré had no connection with, or responsibility for witte 2
April 1993 “Joint Statement” issued by Boban, whitie OTP claims to have
been an ultimaturf?’ Second, the Joint Statement did not call for the
implementation of the Vance-Owen Peace Plan byefatanerely expressed the
desire and expectation of the President of the HZ, khat his perceived
agreement with lzetbegdyi who was the representative of the Muslims and
President of the SDA, would be honored. Third, Boadended the HVO HZ HB
session on 3 April 1993, as was his right, appérdntinform members of the
HVO HZ HB of the negotiations in Geneva. Fourth,. Birli¢c did nothing
individually or as part of the HVO HZ HB that cadselirectly or indirectly, any
crimes that may be connected, however remotelthedoint Statement. Dr. Ryli
had no connection with, or responsibility for theeets in Ahméi or Sovii-
Doljani on 17 April 1993. No evidence was adducédvang any linkage
between Dr. Préi and these events. He did not participate in otrdmrte to any
activity, and he certainly was not a superior tyame who may have been
involved in or responsible for any crimes relatedhmici and Sowti-Doljani.

806 See suprparas. 239-259.
897p01792.
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Paragraph 34
340. There is no evidence that Dr. Rréir the HYO HZ HB/Government of HR

HB was engaged in any activities that led to anyuésions, imprisonments, the
denial of any humanitarian assistance, or the detsdns of homes and mosques.
341. The April 1993 decision in Mostar was neither daejto, nor did in fact,
lead to the denial of humanitarian assistance @000 needy persons.” That
decision, which was taken by the HVO Mostar Muradity, was made because
of the prevailing circumstances at the time: tomyngefugees, not enough space
and food in town and more available space out$idecity. It was not designed to

target Muslim refugees; it affected all refugee®witet certain criterid®®

Paragraph 35
342. The events of 9 May 1993 had nothing to do with Joent Statement

made in April. There is no evidence supporting Binkage between Dr. Pdior
the HVO HZ HB, and what transpired on 9 May 1993 #éhereafter. Dr. Pdi
was not in Mostar on or about 9 May 1993He did not participate in any
manner and he did not have authorityejureor de facto— over anyone involved
in any crimes that may have occurred. Dr. PHad no authority over the
Heliodrom, the persons in charge of it, the staffany individuals whether
civilian or military, that in any way may have beewmnnected to this facility. Dr.
Prli¢ did not authorize the release of anyone becausad@o authority to do so.
Likewise, he did not order, suggest, or agree tpoa@ being detained in the
Heliodrom or at any other detention facility at d@mge, to abuse any detainees or

to treat them in any manner contrary to the Gerl@waventions.

Paragraph 36
343. The OTP’s description of the events of 30 June 1803he Northern

Camp in Mostar demonstrates its profound subjegtiand lack of balance in
presenting the facts. What occurred was not a rfatack.” It was an act of
treason by Muslim HVO soldiers, who, having switth® the ABiIH forces,
slaughtered their comrades-in-arms in their sléBpis treacherous act was
followed by an attack by the ABIH forces on the HVOIn light of the

808 See suprpara. 221.
809Tr, 34785-34788 (18 November 2008).
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circumstances and given that general mobilizatibmllomilitary aged persons
(age 16-60/65) was already in place, issuing aipwhtement in response to the
treasonous act of the Muslim armed forces agaimstBiH Croats was both
necessary and reasonable. The joint¢F8tojic statement did not call for the
commission of crimes against Muslims or anyone .elBge statement was
factually correct, measured in tone and approprrat®mntent. The statement was
not a militarily operational order or act. Fromstistatement no inferences can be
drawn that Dr. Pré was Mr. Stojt’s superior or that he was on par with him
concerning matters which fell within the HVO HZ HBepartment of Defenc&?
344. As for what Tdman may have told Susak on 2 July 1993, it woufzkap
that under the circumstances the observation togpmssure on the Muslim units
on the Neretva front” was militarily appropriatelf the Muslim units were
attacking the HVO in areas where the HVO was afsteuthreat from BiH Serb
forces, and if this conflict had the possibility spilling into areas near the
Croatian borders, where both the Serbs and Mustioveted Croatian coastal
areas with a deep-water port, then it was onlymahtbat Tutman would want the
conflict contained. There was no call for attacksMuslim towns or civilians.
Muslim units were on the offensive and needed tocbstained. Applying
pressure on these units would localize and perttegrs stabilize the conflict in

order to facilitate a ceasefire and truce.

Paragraph 37
345. There is no evidence from which to conclude that Pxi¢ or the HVO

HZ HB/Government of the HR HB was involved in amytof ethnic cleansing.

Municipalities did act independently and were emgh conduct that was not
appropriate. It is not for Dr. Pélito explain or minimize any crimes that may
have been committed as a result of acts taken bgetlresponsible at the
municipal level. There is no evidence that Dri®hlad any connection with, or
responsibility for any activities in the municigads of Mostar, Prozor, Stolac,
Capljina and Ljubugki that could remotely be relatedattacks, arrests or ethnic
cleansing. Neither in hide jurecapacity nor in @e factomanner did he have the

authority or attempt to exercize authority to impdss will, control or influence

8105ee suprparas. 229-231.
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on the municipal authorities, particularly considgrthat municipal presidents
were hisde juresuperiors by virtue of their membership of thesktency of the
HZ HB, andde factoexercised their authority unbridledly. It wouldpaar that
after the events of 30 June 1993, all Muslim membitary age may have been
perceived in various municipalities as being pogntuslim fighters aligned
with, and loyal to the policies of the Muslim leasl@p who authorized the
treacherous acts against the HVO and who were messimg ahead with further
aggression in other are#s.Neither Dr. Prié nor the HVO HZ HB/Government
of the HR HB ever suggested, encouraged or sumgpdhte rounding up and
detention of Muslim men, evictions of any kind betreverse-ethnic cleansing
alleged by the OTP. There was no need to try tomthgenize” western
Herzegovina; it was nearly 95% Croat-inhabitedaase The evidence shows that
Croats in Central Bosnia were encircled by Musloncés which included the
notorious Mujahideen. All those who left did so watarily and out of necessity.
Many of them went to Croatia or beyond. Any claitihat evictions of Muslims
were conducted in order to secure housing for Cuigplaced persons is
nonsense. It was a normal process for displacesbpsrto occupy abandoned
property. This required a certain organization aypstematization to avoid chaos
and conflict. Legislation was never designed t&dléo the permanent loss of
tenancy or residency rights — even though whemtaie broke out in BiH real

property ownership was virtually non-existent.

Paragraph 38
346. Dr. Prli¢ was not involved in any patterns of misconducaléeged by the

OTP. He neither participated in nor was connetbedny arrests or detentions,
and was certainly not responsible for anyone begitaged in “prisons and

concentration camps$* Moreover, Dr. Prt did not initiate, instigate, promote,
support or participate directly or indirectly inyasvents that may be related to
rounding up military or non-military persons of asgx, age, or of any national
origin, in any part of any municipality, town, \dthe, commune or area in BiH. If

military aged men were detained or arrested, sudbre could not and did not

811 See suprparas. 235-236.
8125ee suprparas. 232-238.
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come from Dr. Prli; he simply did not have arge jureauthority to make such
orders and there is no evidence that he ever eegfr@ny suckle factoauthority

— directly or indirectly. There is not a single geeof evidence that indicates that
Dr. Prli¢ was involved in any such decision-making proceshat he in any way
provided any overt or tacit assistance or apprtavahy such activity. Quite to the
contrary, despite not having any influence, autiasr responsibility concerning
any of the conduct alleged in this paragraph ofltitgctment, Dr. Prti did his
utmost to work with and provide assistance to thasethe international
community who attempted to intervene. He did s@geeing that the influence
to restrain and refrain those responsible for aniyities that led to human rights
violations and crimes rested with personages agdnizations of international
character. The fact that Dr. Rriplaced himself at the disposal of those who had
outside influence to bring about necessary changesot lead to any inferences
that he had the authority, responsibility, or poweract individually or even
through the HVO HZ HB to prevent, terminate or mnthose responsible in
committing any of the alleged crimes. The HVO (taily) was not under Dr.
Prli¢’s authority, and Dr. Pdi never attempted to either exercise any authority
over it or to influence its conduct. The HVO (raly) was under the exclusive
command and control of the Supreme Commander, BoHanexercised his
authority through the Main Staff, though there nhaye been instances when he
bypassed the Main Staff by directly issuing ordmrside the chain of command.
The HVO Main Staff exercised its command and cdra prescribed by the
Decree on Armed Forces. The HVO Main Staff neidmrght nor received any
operational orders or instructions from Dr. &rthe HVO HZ HB, or the HR HB.
Likewise, HVO military commanders at any level oorh any location neither
sought nor received any operational orders oruecttns from Dr. Prli or the
HVO HZ HB. At no time did Dr. Pré, the HVO HZ HB, or the HR HB ever
exercise authority over Head/Minister of the Depat in matters that were not
strictly prescribed. As such, neither Dr. rior the HVO HZ HB had any
authority over any matters related to the acts emabuct of the Main Staff,
Military Police, Security and Intelligence Servicesd certainly cannot be held
responsible for any crimes or misdeeds committedribpymembers of any organ
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or unit not under the express authority of the HMDHB/Government of the HR

HB.813

Paragraph 39

347.

Dr Prli¢ was not involved individually or in his capacity resident of

the HVO HZ HB or the Government of the HR HB in afythe acts alleged in

this paragraph of the Indictment. The adduced ewide when considered

objectively and in context, is proof to the conyrar

(@)

Dr. Prlic did not foment political, ethnic oeligious strife, division and
hatred; to the contrary, at all times he both ppliand privately
advocated peaceful coexistence, national equalityd apolitical
inclusiveness. Dr. Pdis position, from the very moment of the first
democratic elections in 1990 until the signing bk tDayton Peace
Accords and thereafter, remained constant. Anyarksnthat Dr. Pré
may have said that can be interpreted as beingnmfiatory, such as “the
Muslims are our enemies” and the need to “brealkbdekbone of ABIH”
must be put in context. If indeed Dr. rlised such language — and there
is no reliable and verifiable proof or means ta the evidence where he is
recorded to have uttered these words — the timedgand events on the
ground need to be considered. In late 1993 any 4894, the Muslim
leadership and the ABIH were aggressively pursuihgir military
objectives against the BiH Croats in Central Bosamd parts of
Herzegovina. Agreements and ceasefires were noglaehered to and it
was obvious even to the internationals that thelivukeadership was not
interested in ceasing the conflict with the BiH &m0 until it had
conquered the landmass it was coveting. The BitatSrm Central Bosnia
had been encircled and were forced to escape fhemMuslim armed
forces who unabashedly used Mujahideen, toleratfingyt encouraging,
their use of terror tactics. The situation in Hg@@na was not much
better. The Muslim political and military leaderghivas engaged in a

“two-track” policy of pretending to promote peacdile simultaneously

813 See suprpara 224.
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waging war. Under those circumstances, to chaiaetan opponent as
the enemy is fitting.

(b) Dr Prlic was not involved in any activity connected to tlee of force,
intimidation or terror. There is no evidence thidee HVO HZ
HB/Government of the HR HB engaged in such actjvdyectly or
indirectly. There is no evidence from which to clude any inferences
that Dr. Prl¢ in his individual capacity or as a member of théHHZ
HB/Government of the HR HB contributed to any dbtt might have led
to the use of force, intimidation or terror. Theetf that Dr. Pri along
with the then Head of the Department of Defence, $toji, issued a
joint statement cannot be interpreted as an atwha intended to render
criminal consequencéd? The statement came after the treacherous act of
30 June 1993. The Muslim armed forces were omtiaek. By this point,
all fit military age men had already been mobilizacbughout BiH. The
necessity for self-defence was imminent. A caltitdy of all those who
already were under a duty to be serving was a sapgsnd reasonable
measure. The call for mobilization did not advocate support the
commission of any crimes, and if any crimes weréart committed by
any of those mobilized, to which there is no evigersuch crimes can not
be attributed to Dr. Pdi

(c) Dr. Prl¢ did not engage in any activity resulting in thepmpriation or
destruction of property. Neither in his individuahpacity, nor as a
member of the HVO HZ HB, did he authorize, encoaragparticipate in
the appropriation of any property for illegal pusps, or under
circumstances which could be considered unlawfuly Alestruction of
any property by individuals either as civiliansasr members of a military
unit did not occur under the direction, control,amthority of Dr. Prié or
the HYO HZ HB. The use of abandoned property veagilated —as it

815
a

was required to be — by well-defined and appropr@iteria.™ Private

ownership of real property was essentially nonenrist Apartments were

814 See suprparas. 229-231.
#1°1D01223; P03089.
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socially owned, with the occupant having tenancghts that were

generally forfeited upon the abandonment or non-ofs¢he property

(usually after six months). With the influx of dlaced persons / refugees,

every available space was put to use pursuantitt stgulations. This

was common throughout BiH during the war. Evidemeas adduced
showing the regulations passed by the various npalites throughout

BiH; this evidence was not offered as part dtiajuoquealefence, but as

proof that this was a common, necessary and reblogalutior®'® The

HZ HB adopted a decision (decree) that would allmwv the use of

abandoned property. Unlike the Republican autlesritinder Izetbegai

the HZ HB placed a strict prohibition on the saleparchase of any
abandoned property. In doing so, the rightful oecupvould be able to
reclaim the use of the abandoned property uponrreAs for the OTP’s
claims regarding the appropriation of property bgiag to BiH, the
evidence adduced shows that what was appropriaieddd to the JNA,
which presumably would have belonged to the SFRNiclvwas by this
point defunct. Moreover, it was the JNA which hadged war in BiH,
and in particular in Mostar. Buitigave evidence concerning the
appropriation and use of property belonging to seduby the JNA in

Mostar®!’

(d) Dr. Prlc and the HVO HZ HB/Government of the HR HB neither
authorized nor caused the establishment of anyormrifacilities or
concentration camps as part of a plan to unlawfilditain and /or mistreat
anyone. Neither Dr. Pdinor the HVO HZ HB/Government of the HR HB
participated in any fashion and under any concéevainde of liability, to
the establishment and /or operation of the Heliodi@amp, Ljubuski
Prison, Dretelj Prisons, Gabela Prison and Vojnmga

(e) Dr. Prl¢ and the HVO HZ HB/Government of the HR HB was not
connected with, had no control over, nor was resibm for any activity

directly or indirectly resulting in the forcibleamsfer or deportation of

81°1D01512; 1D01157; 1D00548; P00344.
817 Tr. 30248-30249, 30299-30300, 30306 (7 July 20P89553.
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anyone. At no time did Dr. Pélithe HYO HZ HB or the Government of
the HR HB do anything that would have caused anyeireespective of
national origin — to be forcibly transferred or deted. Efforts were made
to accommodate displaced persons and to faciliteg& relocation into
safe areas, including Croatia, as well as for #tarn of those who were
able and willing to return to their areas afterythad been declared safe.
Neither Dr. Pri¢, the HVO HZ HB, nor the Government of the HR HB
can or should be held responsible for any unlaafis of forcible transfer
or deportation that might have occurred in and adothe HZ/HR HB.
Neither Dr. Pri¢, the HVO HZ HB, nor the Government of the HR HB
participated in or gave assistance to any plarstieh activity. Any plans
or activities of municipal authorities, or membea military units to
forcibly transfer and deport anyone, would haveuoms without the
authority, encouragement or support of Dr. &rir the HVO HZ
HB/Government of the HR HB. No evidence was adduskdwing
beyond a reasonable doubt that Dr. &idi guilty of the forcible transfer
and deportation alleged in the Indictment.

® Neither Dr. Prl¢, the HVO HZ HB, nor the Government of the HR HB
were connected with, had control over or was resibta for any forced
labor and no evidence was adduced showing thatreih or the HVO HZ
HB/Government of the HR HB were involved in any westh any
activity connected to forced labor. Moreover, thed® did engage in, or
authorized the use of forced labor, were not suhatd to Dr. Prk or the
HVO HZ HB/Government of the HR HB.

Paragraph 40
348. Neither Dr. Pri¢, the HYO HZ HB, nor the Government of the HR HB

were connected with, had control over or was resibda for any crimes that may
have been committed in Stupni Do. No evidence vamiieed showing that Dr.
Prli¢ or the HVO HZ HB Government of the HR HB were cected to or were
part of any activity, directly or indirectly relaty to the alleged events in Stupni
Do.
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Paragraph 41
349. The crimes alleged in paragraph 41 are similariatwas been alleged in

previous paragraphs concerning acts of ethnic slagn As previously noted,
neither Dr. Pré, the HVO HZ HB, nor the Government of the HR HBswa
connected with, had control over or was respondtri@ny activity to ethnically
cleanse any area in BiH. He was not involved in 48¥ or common plan to
cleanse or homogenize any areas in BiH. The eveleloes show that large
numbers of Croats, Muslims and Serbs were disldcai® a result of war
activities. The evidence also shows that the resipten Departments, Sub-
departments and Ministries of the HVO HZ HB/ Goweamt of the HR HB did
their best under the circumstances to provide theamitarian assistance required

that was within their capabilities and resources.

Paragraph 42
350. The Washington Agreement, brokered by the US éftemd done its best

to kill the Vance-Owen Peace Plan and Owen-StofienPeace Plan, called for
the establishment of the Federation of BiH. Thedence shows that, as with
previous arrangements between Muslims and Croatpdidtical solutions, such
as the Mdugorje Agreement, Dr. Péliwas entrusted with responsible positions
requiring the trust of both sides. After the Wagam Agreement, Dr. Pdi
worked tirelessly to set up the Federation. Howewbe Muslim political

authorities, as in the past, showed little intett5t

IX.  CONCLUSION
351. Dr. Prli¢ is not guilty of any charge, or any crime, alleged the

Indictment. The evidence adduced at trial and asqmted herein in a summary
fashion demonstrates that the OTP has failed toepb@yond reasonable doubt
the charges it laid against Dr. Rrin the Indictment and for all these reasons Dr.

Prli¢ must be acquitted and set free.

818 See suprpara. 283.

IT-04-74-T 192 29 March 2011



Dated: 29 March 2011
The Hague, The Netherlands

%1/7

Michael G. Karnavas
Counsel for Jadranko PRili

IT-04-74-T

193

69743

Respectfailipmitted,

|
E\D . L,M—

Suzana Tomahovi
Co-Counsel for Jadranko &rli

29 March 2011



