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|. MILIVOJ PETKOVI C

1. Petkovi’s personal and professional/military background

1. Petkové was born in Croatia (Sibenik, 11 October 1949)erhhe completed his
primary and secondary education. He enrolled wighMilitary Academy in Belgrade in 1968
and graduated in 1972. After that he served aofegsional soldier in various localities (in
Slovenia and Croatia) and on various positionsranéls within the JNA until July 1991.

2. He was a professional military person all of lifes He has been educated, trained and
legally required to strictly respect the scopefsmof his authority/power while performing
various specific duties within armed forces, purdua relevant laws and regulations.

3. During his military service (in the JNA, Croati&rmy and/or HVO) Petkovi fully
respected and acted in accordance with the doctingvilian control of the military* In
accordance with this doctrine, the ultimate respmlity over strategic decision-making
(including the decision to set the aims of war andlie decision to end the conflict) lies in the
hands of the political-civilian leadersHipCivilian authorities enact relevant laws and
regulations concerning the management and confrtieomilitary, including those defining
specific duties and the scope of powers and redpbiies of the military
commanders/persons, on the one hand, and dutiegrp@nd responsibility of other organs
an/or persons in charge of various other spea&g in relation to the military, on the other.
Through these laws and regulations civilian autiesi also establish specific
mechanisms/instruments of the civilian control otlee military and identify bodies/organs
and/or persons empowered to carry out these spéadks.

4. The strategical goals and purposes of the myligae set by civilian authorities. The
military is subordinated to these goals and padicend military commanders are required to
implement the decisions of competent civilian auties. The quality of the work of a
professional soldier does not, and should not, me@a the political party that is in power at
the time® For a professional soldier, as in case of Petkdhiere is only one justified reason
that would require him to refuse to carry out atleor if carrying out an order would involve a
commission of a crimé.Petkovi considered this doctrine undisputable and perfdrinis
military duties accordingly.In this case, Petka¥has not been shown to have ever received an
unlawful order which he would have been requiredismbey. Petkoiwas never politically

engaged nor did he participate in political decisimaking. His goal was to perform his duties

! Witness Petkovi T.49297-8. Witness Marijan confirmed the civiliaantrol over military in Herceg-Bosna,
T.35794-5.

> Witness Petkowi, T.49293.

% Witness Petko¥, T.49292.

* Witness Petko¥, T.49310; Beneta, T.46544-5; Skender, T.45252-3.

® Witness Petko¥ T.49192-3, 49297, 49310.
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as a military man as best as he could in the cistantes in line with the decisions of the
civilian government under whose authority he perfed his duty.

5. Following Tito’s death (1980) and especiallytie second half of the nineties (when
Slobodan MiloSevi took power in Serbia in December 1987) the didsmiuof the former
Yugoslavia became inevitable. During these politycéurbulent times the JNA gradually
transformed into the Serbian army (i.e. into thétamy force in the service of the political and
aggressive/conquering aims of the then Serbianigeadlieadership).

6. It must be noted though that even before theuBlep of Croatia firstly declared its
independency (in June 1991) the Serb populatioahitimg various parts of Croatia (in the so
called Krajina and Western and Eastern Slavonianprising almost 1/3 of the territory,
rejected to acknowledge the Croatia as an indepersdeereign state. They started the armed
rebellion against the Croatian government, with tpeen support of the Serbian political
leadership at the time. The JNA openly took sidthwhe Croatian Serbs, taking part in the
conflict, providing arms and ammunition to the riébas Serb forces, organizing their military
structure and providing financial and logistic aid.

7. In such circumstances Petk@wvho at the time served in Zadar (Croatia), lle& INA

in July 1991 and joined the Croatian Army. Howevels important to note in this connection
that he neither deserted nor defected from the JNter Croatia declared its independency in
June 1991, he requested from the competent JNAoaidis that his service in the JNA be
terminated, strictly respecting the legal procedurescribed by relevant laws and regulations
still in force at the tim&.All his connections with the JNA were terminatedloAugust 1991.

2. Petkovi's arrival in BiH

8. On 1 August 1991, Petkdvibecame the Commander of the defence of Sibenik
successfully organizing and coordinating the dedeat Sibenik and its wider area. On 15
November 1991 he was deployed to the Command o§fhie€ Operative zone on operational
tasks. On 14 April 1992, Petk@éwvas deployed to Grude, BiH, where the IZM of tloaitBern
Front/Battlefield of the HV was established, asputy commander to Janko Bobetko.

2.1. South Front/Battlefield was integral/sole thei@e of war in the military sense

9. The Southern part of Croatia (wider Dubrovnikadr as well as neighboring areas in
BiH and western parts of Montenegro, constitutethgle theatre of war from a military point

of view? This area was of strategic importance to Cro&tid991 and in the first half of 1992

® Witness Petkovi T.49290.

" Exh.P00162.

8 Exh.IC01173; witness Petkayi T.40313; Beneta, T.46569; Javi¢, T.44817-9. The witness Nissen
confirmed that the territory of Croatia in Dubrokrdrea was too narrow and therefore could not liended at
the Croatian border, T.20593.

2
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the JNA and BH Serb forces carried out large offen®perations in this area from the
direction of Montenegro and BiH (Kupres, Nevesifjegbinje), engaging considerable forces
for the purpose. The strategic goal of those coatéid operations was to completely cut off
the southern parts of the territory of Croatia frahe bordering territory of Bosnia and
Herzegovina and occupy that territdryf they had succeeded in this it would have had
devastating strategic consequences for the defd@nCeatia, as Serbian forces would have got
behind the HV and squeezed them in the narrow givijards the Adriatic sea. The HV would
then have been easily defeated and the Serb farcekl have had an open road to Split, so
that the whole area of Croatia south of Split tagabDubrovnik would have been easily
conquered and occupied by the JNA and Serbian dofideen, Croatia would not border with
the Republic of BiH in that area any mdPeThis would have endangered the overall security
of the Republic of Croatia. In sum, the situatiorCroatia was closely tied up military with the
situation in BiH, and Croatia did not have its owterest, but the joint interest was to stand up
to a joint adversary in this trans-border regitwe, border belt between BiH and Crodfia.

10. In order to prevent such an imminent strateggaster, authorities in Croatia decided to
engage units of the Croatian Army /HV/ in thesetBetn parts of Croatia and neighboring
parts of the Republic of Bilf: The principal aim was to prevent the offensivé&Sefb forces in
those areas, secure the borders of the Republradtia towards BH and Montenegro and
create military conditions for liberation of theuslbern parts of Croatia (north and south of
Dubrovnik), which had been occupied by the INAhattime, as well as to liberate the town of
Dubrovnik which had been under JNA siég&he authorities in BiH did not protest Croatia's
decision; instead, it was in BiH's interest to Harfeom Croatia's military support against a
joint enemy** In those circumstances, Petkowarrived as a friend and ally of the BH

government.

9 Exh.4D01483.

10 Exh.1C01174; witness PetkayiT.49327.

1 witness Petkovi, T.49328-9.

12 petkovi testified: «The Croatian Army, that was sometiméhe end of November 1991, after the fall of
Slano, a place called Slano, and then Smokovljadi\dsocani — it could not be defended in that oarpart
because there were attacks from the flank — put qfaits force, let's say some 10 kilometres awani its
border, to cover the area towards Stolac becaes@Ni was attacking from that axis.» /T.49303/

Petkowt further testified that the HV stayed in the bortheit area close to Dubrovnik, after the Dayton
Accords, when was replaced by the HVO. /T. 4930& presence of the HV in the area was not a profidem
the Muslim side, said Petkavi/T.49308/ Exh.4D0124@irective of the Supreme Command Staff of the Armed
Forces of the RBiHsigned by Halilo\d, proves that the HV and the BH Army launched jaictions against the
VRS.

13 witness Petkovi T.49338-9. See also, Annex Maps showing actions of the HV on BH territory

14 Sefer Halilové explained in hiDirective of the Supreme Command Staff of the Afmedes of the Republic
of Bosnia and Herzegovinaf 10 September 1992: «The aggressor's /armeeédat Serbia and Montenegro,
former JNA and extremist forces of the SDS/ goabigxtend the territory of the so-called Serbitatesof BH
and link it up with the Knin Krajina in a singleag¢, and to overun Eastern Herzegovina and linkpitwith
Montenegro. /.../ Armed forces of the Republic of &ra, conducting offensive operations to liberatedfian

3
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11.  An additional principal aim of the HV engagemanthese areas has been to provide
necessary assistance in organizing, training apglgug the military units of BH Croats and
BH Muslims in the struggle against common adveesa(INA and Bosnian Serbs forces) and
their aggressive plans to occupy parts of Croatid aeighboring parts of BiH. Such
cooperation, assistance and supply were a milm@gessity of vital strategic importance to
both states. The territorial integrity of both, &ia and BiH, was seriously threatened by the
same enemy forces (JNA and VRS3)As a professional soldier, Petkéviinderstood this
military necessity well and acted, lawfully, accioigito the orders he had receiv&d.

2.2. 1ZM of the HV established in Grude (BH) in April 1992

12. The 1ZM of HV, which also included individualoom the HVO, was set up in April
1992 in Grudé/ a town in the vicinity of the Croatia-BH bordegrfa specific military
purpose. At the time, there was practically no oiged resistance to the aggressor in those
areas of the BH bordering with southern Croatiariddes groups of armed men had started to
organize themselves at the end of 1991 and ategehing of 1992 in various municipalities
for the defence of their particular territoriesliéges or parts of municipalitiesj.But those
were only isolated pockets of resistance againgteb:planned military aggression. Those
groups of self-organized and self-armed men, mastl{roat and Muslim ethnicity, were
insufficiently organized, poorly armed/led/equipfsegbplied and uncoordinated.

13.  Considering the common vital interests and commilitary objectives in the struggle
against Serbian aggression, it was necessary asdirable from a military point of view to set
up HV IZM in this bordering area of BH. It servedtwofold purpose. On the one hand it
served as a kind of driving/motivating force iniasag the BH Croat and Muslim population

in this area to prepare and organize for the defericheir BH homeland by facilitating this

territory, are directly cooperating with our forces liberate Eastern Herzegovina, especially thento of
Trebinje and Stolac, with the part of their forcemgaged in the Dubrovnik sector. /.../ TASKS OF
OPERATIONAL FORCES /.../ % Corps . In coordination with forces of the Repaldif Croatia, move to
offensive operations with the main forces on thestdoNevesinje, Trebinje-Bida, Tomislavgrad-Kupres-
Sipovo axes. /.../” — Exh.4D01240, p.2,4,7.
15 0n 21 July 1992 Tdman and Izetbego¥isigned theAgreement of Friendship and Cooperation between the
Republic of BiH and the Republic of Croatad agreed the cooperation and coordination ofdéfensive
activities in the contiguous zones of the two stafehey agreed that the Croatia had been attackedl the
contiguous areas of BiH. — Exh.P00339.
16 At the time of Petkowis arrival to BH the Serb forces already captured only southern parts of the
Republic of Croatia (Dubrovnik area) but also tharte of the BiH neighbouring these parts of Crgatia
specifically, Kupres municipality and parts of theinicipalities of Tomislavgrad and Livno, in theucse of
their wider strategic plans and preparations tawapwhole area of those municipalities and to emhrtheir
forces with the Serb forces from the Neretva Valley
" Exh.P00162.
¥ Witness Petko¢iT.49331.

According to the actual legislation in BosniadaHerzegovina, homeland/defence and liberation stemted
on 18 September 1991 - exh.2D01183, Article 1. T™aat the INA attacked the village of Ravno, intetbby
Croatian population.
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process end ensuring necessary logistical supp@m the other hand it functioned as a joint
command for planning and coordinating the deferfcthis trans-border territory against the
common enemy. In this period, the 1ZM practicakdy\ed as a substitute for the Main Staff of
the HVO (which was in the process of being esthbti§?® This was the consequence of a
specific military reality and the necessity of gpecific theater of war. This was how Petkovi
understood the 1ZM’s role and his personal rolehimitt.

14. Further military developments showed that #d Wwas military effective. In May and
June 1992 the HV, in cooperation with the HVO ahd tndependent Mostar Battalioh,
liberated the left bank of the Neretva river frafapljina to Mostar Municipality, including
Bijelo Polje, Dubrava plateau and Stofadn June 1992, Mostar was liberated. In July 1992
Bobetko withdrew elements of the HV from the BHritery and deployed them in the
direction of Dubrovnilé® The Dubrovnik area was liberated in August 199®r8y after the
liberation of Dubrovnik Bobetko ceased to be inwalvin the combat activities on the South
battlefield and in the autumn 1992 he left thatadfeThe common effort of Croatian and
Bosnian forces had paid off.

3. Petkovi as Chief of HVO Main Staff

15.  As explained above, one of the principal tagkbie IZM South Front/Battlefield of the
HV in Grude was to provide all necessary militaggiatance to the local Croat and Muslim
population to enable them to defend the territaritdgrity of their homeland (BiH) against the
attacking Serb forces. It was necessary in thisteotnto assist in the formation and
establishment of an adequate military structurel@sing the Main Staff) which would enable
the civilian population from these areas to efinthg defend themselves and be protected from
Serbian aggression. Petkéwvas entrusted with this specific task within tZMl He was
chosen for a simple reason - it was consideredhisgbrofessional background, as an ex-JNA
officer and the commander of the defence of Sihehéhad the necessary experience and
skills to assist in this complex organizational teatPetkow consented to that. He was led by
simple military logic and not by any political catderation. The civilian population in these
areas of BiH was in imminent and present dangeedawith the offensive of well-organized,

well-armed and professionally-led Serb forces. SacBkituation imperatively required an

9 Wwitness Petkov T.49331.

2O Witness Petkowi T.49332-3

L petkové explained that in June 1992 the Presidency oBthiedid not organise a single force in Hercegovina,
except the independent battalion which was calledtsr battalion,T.49355-6. Witness Paviotgstified that in
spring 1992 it was only HV and HVO that could pyt resistance against the JNA and the army of the BH
Serbs,T.46793.

2 \vitness PetkoviT.49339; Pavlow, T.46794; Beneta, T.46575; Praljak, T.40402-3.

2 Witness Petkovi T.49341,49359. Petkavialso testified that along that border belt witk BiH certain HV
units stayed until 1996,T.49306. Witness Benet®384; exh.IC01175

2 Witness Petkovi T.49369. See also, Annex Iaps showing actions of the HV on BH territory
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immediate and appropriate military response. Argadee military structure for the defence of
this area of BH had to be established as soon sslipe.

16.  The HVO military wasormally established on 8 April 1992 (prior to Petk&siarrival

to the BiH). Upon his arrival to the 1ZM in Gruden( 14 April 1992) Petkoviassisted in the
formation of the HVO Main Staff. Soon thereafteetlvic was offered by Boban, the HVO
President at the time, to assume the duty of thef@hthe HVO Main Staff emergingyy statu
nascendi Petkové accepted. The HV military authorities gave theansent to Petko¥is
request to terminate his engagement in the HV.

17.  Atthe time of his arrival in Grude Petkévid not plan nor expected to stay on the BH
territory longer than a couple of monthsThe decision to stay in BiH and to accept the
position of the Chief of the HVO Main Staff, offerddy Boban, was exclusively his personal
decision and it was the result of worsening mijiteonditions in the country at the time. In the
chaotic and dangerous circumstances on the gralesdribed above, he acted as a soldier led
by a simple military logic - he considered that prefessional military skills and experience
were urgently needed then and there, especiallyarabsence of professional military persons
trained for more complex and demanding militaryksasHe could not leave the local
population in the circumstances and turn his backtreem and therefore decided to stay
without anyone’s prompting.

4. Distinctive features of the HVO military

18. HVO armed forces were (i) ad hoc wartime, (npltiethnic, (iii) territorial, (iv)
defensive army, which was (v) a part of the armedds of BiH, with the purpose to (vi)
defend the territorial integrity of the country 4B That was Petko¥is understanding of the
reasons for the establishment, purpose and gahedfivVO army.

4.1. Ad hoavartime military force

19. The HVO military emerged in extremely difficehd chaotic circumstances asath
hoc wartime military forceof the people (Croat and Muslim) inhabiting certareas of BiH,
intending to uphold their natural and inalienaligt to defend their families, their homes and
their country against an aggression. The estaldigieacetime military structure which could

relatively quickly transform into the wartime arrdid not exist (indeed, it had ceased to exist).

% In the interview published in the Croatian dailyedérnji list” on 1 August 1994 Petkaviexplained that he
thought he would stay in BiH “for a month, untiktproblem of Kupres and Livno is resolved”.-Exh.4B3865.

Petkowt confirmed in his testimony that he “thought thatvould last for a brief period, because in the
neighbouring municipality in the Republic of Cr@aatUNPROFOR forces had already deployed, and ittwas
be expected that with the proclamation of the imselence of Bosnia-Herzegovina, that the UNPROFQO&efo
would be deployed there, too, in similar fashio”.49410/
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A completely new defence military structure hadbeestablished practically from nothiffg.
Petkovt’s understanding was that he was helping a multietforce, rather than contributing
to any sort of ethnic fragmentation of BH territoHe stayed in BiH with that understanding in
mind.

20. The BH Government in Sarajevo was at the tinaetcally blocked by JNA and Serb
forces, with insufficient connections or no conm@t$ with other parts of the country. The
situation required immediate action. Serb forcesewscupying more and more BH territory
daily. There was no time for subtle discussionl@rmodalities of organization of the new BH
military formations. What mattered was to take nuees to stop the Serbian onslaught.

21. Until April 1992, only a few small armed grouesisted in villages and towns, and
were not integrated under a single comm&n@n 8 April 1992, the HZHB Presidency enacted
that the HVO would be the supreme defence bodyheén HZHB® and on 10 April 1992
President of the HVO Mate Boban ordered that Ci$teffs, or former TO staffs, would be
renamed as Municipal Staffs of the HVO and subadid to the HVO Main Staff HVO
Staffs were then established in various municigaliand in September 1992 these HVO Staffs
were transformed into brigad&Municipal Staffs, acting as HYO commands, wereliahed
as of 31 December 1992The evidence demonstrates that the HVO was irptheess of
being established throughout 1992. Its growth wagdnic” in the sense that it was evolving
with the situations and had clearly not been pldradeead of time. The HVO was still far from
a well established, organized and trained affrytook months and much of Petké\d time

to organize that structure in such a way thatui@¢start functioning efficiently.

4.2. Common military force of both BH Croats andd\ims

22.  The HVO military component was established esramomilitary force of both Croat

and Muslim people, as well as all others willingjoin.*® Its structure and organisation was

% Wwitness Gorjanc explained in his report that a ivetarmy, as a rule, consists of a peacetime curehe
command system is fully established, and the conigation, control and coordination system organiaed
active in the initial stage of the war. The sitaatis completely different if a wartime army hasht formed
when there is no peacetime core of the armed foEods4D01731,paras.9-21.
27 Witness Pavlovi testified that in early 1992 some units had bemparing in secret and that the HVO was
established from these units, T.46793-4. Also ¥ari48093-8; Gagro, T.2701, 2703; Slobodan PraijaB59.
?8 Exh.P00151.
29 Exh.5D04271.
%0 Exh.P00491.
31 Exh.P00955.
32 In mid-October 1993, the ECMM reported that the@®Was «still weak» and «everything was still being
organised», «the municipalities and the stateiaem€ing the army» - exh.P09672, p.3 (item 8).

In the interview published in «\ern;ji list» on 2 August 1994 Petkéwsaid that the «HVO is in transition.
Much is needed to establish an army.»-exh.4D01355.
33 petkovi testified that in the mid of 1992, 30% of HVO sels were Muslims, T. 49342; CQ testified that the
HVO of [REDACTED] was composed of Muslims and Cmatand there were 60-70% Muslim
soldiers,T.11424; CJ testified that he did not krepgingle example of discrimination of Muslim seldi in the
HVO prior to June 1993, T.10952.; witness U stateat a large number of the citizens in Mostar ofak

7
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such as to be able to function together with ABatcés against their joint enemy; Petkiowi
many meetings and discussions with Haliloand Pasatitestify to that fact.

23.  Although the formation of the HVO military wasimarily initiated and organized by
Croats, it was never intended to be a military éoot the BH Croats exclusively, neither by its
composition nor by its goals. The presence of Mudlghters in that force is evidence of that
fact. Petkow, who actively participated in its formation, alvgagnade this clear to everyone
concerned that this was his understanding of whegt being set up. This remained to be
Petkovt’s position and understanding of the HVO charadtaing the whole period he spent
in BiH. He never received requests or instructidrem anybody which would indicate
otherwise.

24. The HVO was thus established as the commonti¢ethhic) military force of BH
Croats and Muslims and those willing to fight agai®erbian aggression and as the only
available military force in the area at the timéeTract is that large numbers of BH Muslims
joined the HVO units and were welcomed by the HVi@drchy. The composition of some
HVO units comprised of more than 50% Muslim membigr> These facts render entirely
unreasonable any conclusion that would assumePbikiove was part or even knew of the
alleged JCE pleaded in the Indictment. Insteadpflis actions are evidence of an agenda
totally opposed to such ambitions if indeed thegtex! at all.

25. In many areas of BiH Croat and Muslim authesitestablished an HVO and a BH
Army unit. The two forces were constantly in comtand coordinating their military efforts.
As a rule, an HVO unit was subordinated to the Camaer of the BH Army unit in the
municipality in which the BH Army had more units bigher number of soldiers (Sarajevo,
Zenica, Tuzla) andyice versaa BH Army unit was subordinated to the Commarafean

HVO unit in the municipality in which the HVO wagrenger (Stolac, Mostarf. This was the

nationality joined the HVO because the HVO basicplioclaimed the goals of the struggle that weneaaple
with most of the citizens — exh.P10220,p.2920;whtaess Bunt testified that in 1992 the HVO was the only
multi-ethnic military force in BiH, with 30% Muslimembers, T.30724-5. This evidence is un-disputed.

Witness Pavlovi testified that after the liberation of Stolac innd 1992 about 90% of Muslims in the
municipality answered the public mobilization caflp two battalions were established, with the ethni
composition being 50:50; Pavi@vhad full support of his superior Beneta to estdibthe multi-ethnic army.
/T.46796-7/ Also Mad, T.48095.

Exh.P00180, 2D00150, 4D00914
3 See, for example, Petkovic's letter to Halikgwexh.4D00075 (“I looked forward to each new sald@roatian
or Muslim, because | knew that they had a commaal. gche HVO has not changed its attitude or behavio
towards the BH Army to this day. We are aware ttigtt the present balance of powers, neither the HigOthe
BH Army alone can defeat the Chetniks.”

Also exh.4D00397
* For example, % Battalion of the ' HVO Brigade — witness P&(iT.47943-4.
% The Commander of the Bregava Brigade Bajro Pizagked the Commander of th& HVO Brigade to be
included in the combats of the Brigade, to get tlo@e of responsibility and the location for the tuni
exh.4D00908. See also exh.4D01521, 4D01026, 4DQUIAB0478, 4D00476.
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regular modality of cooperation and joint militasgtions of the two armies against the joint
enemy?’ Again, this is clear evidence of the absence leadt as far as Petkavand those
around him were concerned — of a JCE-like agemdiead, his work and actions demonstrate
a clear commitment to the defence/well-being ofltwal population, irrespective of ethnicity
or religion.

4.3. Territorial character of the HVO military

26. HVO military formations had a distinctiterritorial character. Groups of self-armed
men of mostly Croat but also Muslim ethnicity startto organize from the end of 1991 to
defend the territory of their municipality. Thoseogps were composed of local people, they
were organized, led, supplied by local people arehdunded by local communities. In other
words, they were deeply rooted to their territoreasd depended heavily on their local
communities’®

27. Those armed groups gradually transformed inMOHunits, but their territorial
character remained unchanged. Municipal HVO brigadets were reluctant or refused to
accept military tasks and/or perform combat actimmshe territory of other municipalities and
were substantially influenced by their local ciaili authorities (to a larger or lesser extent
depending on the specific circumstances prevailmgarious municipalities at the relevant
time)3® This rendered joint/coordinated military actiomssiderably difficult and complicated

the functioning of the chain of command.

Independent Mostar Battalion (later chMostar Brigade) — exh.2D00522, 3D00004, 4D014@Q®08,
3D00211. See also exh. 2D03057 — Peikewirder of 6 November 1992 to th& Mostar Brigade for offensive
actions, in coordination with thé*3HVO Brigade. Also Max, T.48096.

37 Witness Pavlow, T.46813; Filipové, T.47444.

% Witness Filipové, T.47843-4; Marjan, T.35598-35600, 35629, 3584&kBvi¢, T.31846; Gorjanc, T.46048-
9; witness C, T.22439-22442, 22314-5; witness ERA%23; Jasak,T.48510-1; M&riT.48105. Exh.1D00296,
1D00298, 1D00795, 1D00796, 1D00802, 1D00808, 1D0QP8ND00812, 1D00867, 1D01115, 1D01212,
1D01157, 1D01172, 1D01170, 1D01385, 1D01392, 2DBO52D00537, 2D00538, 2D00540, 2D00541,
2D01214, 2D01230, 2D001416.

Witness Petkovitestified about the influence of the municipaliéadership on the brigade commanders and
explained that the presidents of the civilian HVQunicipal governments were members of the HZHB
Presidency, which made their real power and infbeestronger, especially in the municipalities whigbre
financially stronger. /T.49404-5/

39 For example, on 13 February 1993 the CommandehefHVO Brigade in Livno informed the Defence
Department, the Main Staff and the Operative Zdmmuaithe impossibility of sending units of the Bxife to the
Gornji Vakuf Municipality «because this would le&al further destabilization of the Livno frontline¥he
Brigade Commander further reported: «People aredeing why Livno has to bear the greatest burdethis
war and are finding it difficult to understand thhis is the result of failed mobilisation throughdhe HZHB.
Livno has been the most successful in this asddéb), but also the most 'PUNISHED' for it. Durittng trecent
events, we at thBetar KreSimir IVBrigade Command have been very dissatisfied wgharders issued by the
Nort Western Herzegovina Operations Zone, askingtaugio things which were beyond our abilities.»
Exh.4D01674.

9
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28.  Special purpose units, intended for carryingroilitary operations in the entire area of
Herceg-Bosna, were also establisA®dheir purpose was to provide rapid military aid to
territorial units when some special circumstancestte particular ground so required. The
number of soldiers engaged in these professionah@@uvring) HVO units (855 members
altogether at the end of 1992, or 2%) in comparisith the number of soldiers engaged in
regular territorial HVO units (around 45,000 mem, 98%) clearly confirms the primarily
territorial character of the HVO as a whdfe.

29. In these circumstances it was extremely diffibe set up appropriate mechanisms of
coordination, reporting, subordination and contashong and between territorial military
formations and to ensure a proper subordindficBuch an undertaking would be a highly
demanding and time-consuming organizational task eluring peacetime let alone in a Wr.
This process required time, and much expertise (tlzes often missing); notably it was not
finished by the time of Petka¥s departure in August 1994.1t also explains that many
responsibilities — in tactical, strategic, admirastze, security and organisational matters —
were left to the responsibility of local commandeis also explains difficulties and
shortcomings in the functioning of the chain of ¢coamnd.

4.4. Defensive character of the HVO military

30. The HVO was established and functioned aefansivemilitary force. Its territorial

character confirms thi§. HVO military units were established by the locapplation with the

“0In September 1992 Petkévieported on the request of the HVO/Governmentttreregiment “Bruno Bu&i
was establishing at the moment, and that two sppaipose units have been established — “Baja &vilj and
“Ludvig Pavlovi” - exh.2D01353.

More about the manoeuvre component of an arnlyameport of Milan Gorjanc — exh.4D01731, parag32.
*Exh. P00128.

“2There is ample evidence that the individuals andriis refused to accept or execute orders of teieriors,
requested explanations from the superiors etc. 8®egexample, 4D01463, 4D01328, P03642, P03314,
4D00805. Witness Slobodan Praljak, T.42366-7, 42392

*3 Gorjanc explained in his report the transformatibm peacetime army into a wartime army and diffies in
establishing an ad hoc wartime army — exh.4D01padas. 9-21.

4 In the interview to the Croatian daily “Vecernigt! of 2 August 1994, when asked to explain whetihe
HVO was an army or an armed people, Petkaaid: “HVO is in transition. Much is needed toaddish an
army. We are working on the HVO to become the aamlgast in its best part. Those are guard brigdtiasl|

be the army by the time we have a particular pégaeetontingent and by the time we know that to dd how.
The rest will be a territorial component.” — Exh@I355.

Petkout testified: “Fifteen months are not enough to di&hbthe kind of army you have described:
organised, trained, ready to carry out its dufiizg. work was being invested for the army to bedrett/ery day,
but of course it wasn't possible to achieve that5mmonths. I’'m not saying, however, that from bleginning to
that time, no progress was made, but that progmessnot sufficient for us to be able to call thatng well
trained, organised, and well equipped, especiblylater part. In spite of all efforts to take tiaititary out of
the hands of some local forces, we were unableotondch. I'm not saying that all municipalities wese
problem, but in the more important municipalitiadich were financially stronger, we were unableathieve
anything.” /T.49404/.

Pringle testified that it would take severabggeto create a fully functioning army with fullyrfctioning
headquarters, T.24245-6. See also FilipoVi47459-60, 47852; Slobodan Praljak, T.42359-60,

% Gorjanc explained that the mere dominance of #retarial component in an army proves its defence
character — exh.4D01731, paras.25,26. Also Filifgolid7461-3.
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purpose of defending their respective communitigs.defending their particular territories,
HVO units (composed of Croats and Muslims) defertthecterritorial integrity of BiH against
the Serb forces.

31. Considering their territorial character andetsive purpose, HVO military formations
had to be and actually were organized and commaindedecentralizednanner in order to be
able to effectively perform their defensive taskeading to the specific military situation
prevailing in the particular area, which signifitigrnvaried from municipality to municipalit§f
Local people knew best their specific situations amlitary needs so as to best respond to
those without necessary external input.

32.  Military logic required that aorrespondingHVO command structure should be
established, i.e. a command structure which wouddrespond/match to these specific
territorial and defensive characteristics. Respuliyi for the defence of their particular
territories rested primarily on local HVO forcesdatheir respective commanders. They had
considerable freedom of action and decision-makiaipority based on their own assessment
of the military situation. It was therefore essahtind necessary to establish relatively strong
and self-sufficient local commands on the groundthie brigades and/or Operative Zones (to
the extent possible in the circumstances at the)tim order to ensure the most efficient
defence. Commands of the brigades and/or of theaflpe Zones were adequately structured
and staffed. The internal structure (i.e. varioasta@rs/departments) established within those
commands and the number of persons engaged infurerarious tasks (as well as their ranks
and their previous military training and experiensarpassed to a large degree those of the
HVO Main Staff*’

33. The HVO Main Staff operated as an ancillaryaoWgody to the local commands of the

brigades and/or Operative Zones depending on #ipeicific needs. Its structure, composition

“6 Witness Watkins testified that local civil and iteity structures in the Central Bosnia were modependent
then those in Herzegovina: “Sir, | believe | do édan understanding of the civil and military stues, and
what is important is, is how those contrasted betwevhat was happening in Herzegovina and what was
happening in Central Bosnia. | was going to say ith&entral Bosnia, because of the isolated natfipockets
of minority groups, it was quite possible for adiindual to actually -- and often a mayor, and ukbgive you
an example of Zepce or Vares, where a mayor woane lauthority and would be able to carry out indejeat
actions. My comment would simply be that in Hexaéga that independence of initiative at a politileavel
was not achievable because there was a contraksteuthere. In other words, they may be givenestatitude
to do some local arrangements, but if that wasxterel beyond what was politically acceptable thees a
means of -- of checking that individual authorityT»18877/

See Annex 1/MDecentralized organization of Herceg-Bosna
*" The Commanders of the Operative Zones and brigadesassistants for security and moral/IPD, as aell
personnel for health (exh.2D00567, 2D00927, 2D0)3vhile the Chief of the Main Staff did not have
personnel for these matters (exh. 2D00567). The ri@amiers of the Operative Zones and brigades had the
authority to order to the commanders of certainititiy Police units in relation to the regular daitylitary
police tasks, and MP commanders were obliged ty ¢he orders, while such authority was not giverihi
Chief of the Main Staff (exh.P00957, P02997, PO70ABthe end of 1992, only 30% of the Main Staff
personnel was filled, whilst the strength of the 8#2H Command stood at 95%, OZ NWH 60% and CB 60% -
exh.P00907.
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and the number of persons employed clearly conftmssessentially ancillary role of the Main
Staff. Its principal role was to coordinate defeesactivities of the local commanders (to the
extent it could) and provide necessary support assistance to them when requested and/or
needed?

34. HVO was thus a force where military powers aggponsibilities had been placed for
the most part at the local level with only residuwadordinating, responsibilities placed higher
up in the military structure. When assessing theineaand scope of Petk@is power, this
structure and its effect on its alleged authotgdntrol must be duly accounted for.

4.5. Component of the BH armed forces

35. From the very beginning the HVO military coresied itself, and was recognized as, a
component of the BH Armed Forcesd)jich were in the process of being establishddeatime
(BH Territorial Defence was established on 15 ApAB2 and in June 1992 was renamed the
BH Army). Both components of the BH Armed Force$l(Brmy and HVO) were considered
and recognizedle jureandde factoas two constituents of the BH armed forces, distin
their military formations but equal in stattisThat was Petkovls understanding in 1992 as
well as in 1994, when he was, after the signinthefWashington Agreement, appointed again
to the position of Chief of the Main Staff. And thaas the basic reason that Petks/main
efforts in the first half of 1993 were focused be establishment of joint commands of the two
forces (HVO and BH Armyy® avoiding conflicts, ensuring immediate cease-firegotiations
and direct communication between high-ranking comuieas in both forces.

36. The legality of the HVO forces has never bemputed. The Constitutional Court of
the BiH never reviewed the constitutionality, namalled the decision to create the HVO
forces® Finally, theLaw on Armed Forces of the BiH Federatienacted in August 1996
prescribed that the Army of Federation was compadetie formations of the BH Army and

the HVO>® which clearly and undoubtedly proves that the HV@s both a legal and

“8 See Annex 4Documents issued (or allegedly issued) by Petkovi

49 Witness Idrizow, T.9805; Akmad#i, T.29439-40; Zelenika, T.33228; Praljak, T.423PInjuh, T.37739;
Gorjanc, T.46400; Filipo¢i T.47773; 4D AB, T.47136; Jasak, T.48565-6; PeitkoV.49310, 49691.See also
Annex 1:HVO and ABiH components of the BH Armed Farces

%0 petkovi testified: «We considered the joint command a tgseep forward, and we also saw it as something
that provided us security, because we were in &eve@osition than the ABiH. So that was a quarawntieeur
survival. But some things happened on the polifieatl. The Vance-Owen Plan failed for good, arghtthings
went bad.» /T.49692/ See also Filipgvl.47402, 47443, 47535-39, 47769-70; Slobodarjdk;arl.42336.

1 Exh.4D00397, 4D00399, 4D00433, P02599.

2 Exh. P00476. The Constitutional Court annulleder alia, the Decree on the Armed Forces of the HZHB
because, as explained in the decision, regulatiafefence matters fell under the competence ofRépublic
and municipalities and the annulled Decree hadbeen enacted either by the Republic or by a mualityp
Petkovt testified that the Constitutional Court did nonhahthe military part of the HVO, T.49523. Also a&s
T.48565; Mar¢,48159-60; Slobodan Praljak, T.42329.

%3 Exh.4D00826, Article 37. Witness Bo Pellnas téatifthat the HVO was considered to be a legal asmghe
territory of BiH, T.19730.
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legitimate army (of the Croat population in BiH aaltl others who wanted to join them in the
defence of the country). Finally, under current BHislation, the status of the defender (of the
BiH) is recognized to all former members of the H&®well as to all former members of the
BH Army, and they enjoy the same rights in thigpees>*

37. Petkow’s understanding was that the Presidency of the BiH not establish
detachments and brigades in Herzegovina, but onyentral Bosnia because it fully accepted
the role of the HVO formations which had been dighbd in HerzegovinZ The Independent
Mostar Battalion was established, with PaSak its commander, but was subordinated to the
HVO.>® Petkovi opined that the BH Croats took part in the defeot®iH as well as BH
Muslims. The medaGolden Lilly, awarded to him by the BH Presidency in Octobé&321&
Sarajevo, was considered by Petkoas recognition of his contribution to the deferufe
BiH.>’

4.6. Goal — Defense of BiH

38. HVO forces were not established with the pueposbring a political party or a group

of people to power, or to occupy territory in orderexpend the area of Herceg-Bosna. HVO
authorities (civilian legislative, executive andlijcial bodies) achieved power without military
assistance, save in Stolac Municipafftythe only goal that the HVO forces were mandated to
achieve, as Petkavunderstood it, was the defence of BiH, with thedieg role in some areas
of the country, while being subordinated to the Bty in other free areas of the country.
This was a jointeffort which it undertook together with the ABitértes. As an illustrative

example of this, on 20 June 1992, when informediathee tensions between the Croats and

>4 Exh.2D00628, Article 2; Article 1; 2D01181, Article 2D01183, Article 1; 3D03226, Article 2.

Witness Pavlo¢i was an HVO commander in 1992 and 1993, later atiroeed to work in the Ministry of
Defence of the BH Federation and retired in 200 whe rank of colonel of the Armed Forces of BH —
T.46788, 46790. Witness 4D AB [REDACTED] - T.47088itness Filipow was an HVO commander 1992-
1994, in 1995 he went to the Joint Staff of the prof the BH Federation and was retired in 2007 imgdhe
rank of major general of the BH Federation Army 47403, 47405-7, 47412, 47414, 47416. WitnesReas
a member of the HVO, in 1999 continued to work witle Defence Ministry of the BH Federation and was
retired in 2001 holding the rank of brigadier oétBH Federation Army — T.47869. Witness Mawas a
member of the HVO until the end of 1996 and thes vaired with the rank of brigadier of the BH Feat®n
Army — T.48087, 48092, 48159. Witness 4D AA [REDAED] — T.49092-3. Witnes€urci¢ was a member of
the HVO, continued to work in the Army of the BHdegation and was retired as a lieutenant genertdleoBH
Federation Army — T.45785.
> Witness Petkovi, T.49354-7.

5 Witness Petkowi T.49355-6.; exh.2D00522, 2D03057, 3D00004, 4D@18M00208, 3D00211.

" Witness Petkovi, T.49357.

%8 Stolac was liberated in June 1992 and the Crisadf,Stomposed of 50% Croats and 50% Muslims, took
control of the area as of 1 July 1992, and the Hdf@lian local government took control at the erfd1892.
Witness CR, T.11834-11836, 11850; Beneta, T.4688804; Pavloui, T.46799, 46810-11; PetkayiT.49365-

6.

9 Witness Petkov, T.49370.
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Muslims in the area of Konjic and Gornji Vakuf, Reti¢c made a strong plea to the Municipal
Staff:

Gentlemen, | have been informed by TO (Territddiefence) and HVO that the
situation among you is extremely tense and dangerSit down immediately at the
common table and clear up the situation you aredawith. | expect that you did not
forget that TO and HVO are integral parts of OS Bkt Armed Forces of Bosnia and
Herzegovina). Instead of strengthening your mutoahds in the fight against our
common enemy who is on the treshold of your Mualityp you are preparing to use
arms against each other.

In the name of Croats and Muslims | beg you &rosme this situation, as the
members of the OS BH (Armed Forces of BH) you avaidh to do that.

Don't allow that serbo-chetnick’s enemy occupyry®unicipality, therefore
come to your senses and move together to thdifiest’

This statement more generally reflects Pet&kswiews of his role, function and that of HVO
forces.

5. Petkovi’s personal circumstances during the conflict

39. Prior to his arrival in BiH Petka¥ihad no particular connection with the BiH or
Herzegovina. He had no relatives, friends or aatmaces there. He knew nobody théte.

40. Petkovi had not met Téman or SuSak until January 1993, when he met therthé
first time in Geneva during the peace conferéideetkovié met Bobetko for the first time on
10 April 1992 in Plde (Croatia) and they discussed the situation #fterJNA and VRS had
attacked the municipalities of Kupres, Livno andrislavgrad®® Petkovi met Boban for the
first time in late March 1992 and the second timel@ April 1992 in Plée, when Boban came
to ask Bobetko for military helfs"

41. Petkow never talked with Téman, Susak, Bobetko or anybody else, about thgealle
«Greater Croatia», «Banovina», the alleged intentom “redesign the ethnic map of this
region” or such political mattef8. The evidence shows that Petkowias never politically
engaged, did not participate in the political diecismaking process, political meetings and/or
discussions and about political designs or amisti@onsidering his professional and personal
background it is unrealistic to assume that Petkowauld have been entrusted by them to

enforce an illegitimate political purpose.

80 Exh.4D00397.

1 Witness Petkovi T.49337.

2 Witness Petkovi, T.49748-9.

83 Witness Petko¥j T.49749.

% Witness Petkoj T.49750, 49753.
% Witness Petkovi, T.49749-50.
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42. Prior to his arrival in BiH Petka¥idid not personally know Péj Stoji¢, Praljak,Corié
and Pusi either. Again, this militates against the inferericat he would have been trusted by
any of them into an alleged criminal plan that theg said to have shared.

43. Petkow did not participate in the establishment of theHH&Z He did not participate in
the establishing, organizing and/or operating gowemtal and political structures and
processes in the HZHB. He did not attend any mggtimcluding meetings of the HZHB
leadership and/or leadership of the Republic ofaap where the goals, programs, policies,
operations and strategies of the HZHB might havenbdiscussed. Petka@vdid not discuss
with anybody about the HZHB policies or goals. He&erded various international peace
conferences whenever requested by the HVO Supreonentander Boban, but he was not
involved in the discussions or decisions concermpiolifical matters (i.e. modalities of internal
organization of the BiH state). He personally wobhéve welcomed any political solution that
would have ended the war and the sufferings of Bke citizens and expressed this on
numerous occasions. His selection for this posith@s based purely on his known military
competence. The Prosecution has not alleged —roweg — otherwise.

44, Petkow had no reason to believe that various plans affared/or advocated by the
representatives of the international community he tcontext of international peace
conferences, relating to the composite (in conti@sinitary) internal organization of the BiH
state, of which he was aware, contained or imgiegthing criminal. It was his understanding
that all three constituent peoples in BiH shouldeaghrough their political representatives on
the modalities of internal BH constitution withinet internationally recognized BH borders, as
was endorsed and suggested by the internationaimcmity®® As far as Petkovi was
concerned, if three constituent peoples in BiH Hadided to set up a monarchy in the BiH,
Petkovit would have — as he testified — “saluted the kit{gZor him, as a professional soldier,
any political solution the political leaders of ttieee peoples in BiH would agree upon had to
be accepted without any reservation or objectiamfthis parf® He was a military person,
dealt with military problems and acted within trege of his duties and responsibilities as a
military officer. It was not for a military officeto intervene in political matters whatsoever,

and he never did so.

% The part of the Cutilleiro's plan was tBeatement of Principles of 18 March 1992 for New&itutional
Arrangements for BiHaccording to which BiH would be «a state, composg three constituent units,. Based
on national principles and taking into account exoit, geographic and other criteria», exh.1D00398.

All other plans of the internal organisation BiH, proposed by the representatives of the inténal
community, were based on the same principle —Bitdtwould be composed of at least three constituits
(VOPP proposed in January 1993, Owen-Stoltenbexng prloposed in July 1993 )
°" Witness Petkovj T.49337.

% Witness Petkow, T.49338.
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45. Petkow was never told by anybody, nor did he have reésdelieve, that the political
leadership of HZHB planned that the constituent ahBiH with the Croatian majority should
be ethnically cleansed of BH Muslims and other @wpats. Quite the opposite: his
understanding was that the HVO military was essdigld (as explained above) as the common
military force of the BH Croats and Muslims (as had citizens of other ethnicity who wanted
to join them): military activities were planned aaarried out as the joint military actions of
the HVO and the BH Army against the common enerRB-Army® the HVO was considered
and recognized as the part of the BH Armed Fordisinct but equal to the BH Armfy,
considerable efforts were invested to establisht jBiVO-BH Army command on the level of
the BiH as well as on the level of the Operativex@JCorp§" and they were serious and
honest from Petkovis part. Petkovd had no reason to believe that anything other thahlay
behind these goals. If there was, he had no infaemdrom the political leadership that those
existed or had been planned.
46. Petkou rejected any comment concerning the BH bordersaiaded intentions of the
Republic of Croatia to annex part(s) of the BH diyrgs unreasonable, i.e. as something that
was not even worth of discussion. He testified (aad un-challenged on that point):
Let me first say what | replied to Halilovic. lidao him, You must be out of your
mind if you really think that's the case. Croatis an integral part of its territory
the Serbian Krajina which wishes to leave Croa#iad it is a crazy idea to think
that Croatia, given this unsolved problem, aspitesanything more; something
along those lines. So I'm not sure whether it wdsw faithfully it was recorded
in that document. But, anyway, as far as I'm come@, | was never in favour of
the idea that part of Bosnia-Herzegovina should j@roatia. Instead, Bosnia-
Herzegovina was a unified country and stayed thasy,wonly I'm sorry that
nowadays they can't seem to be able to run their affairs.’?
Petkovt was referring to meeting of HVO and BH Army remettives held on 21 April
1993 in Zenica, in the presence of Thebault. Os thicasion he replied to Halildis
objection that Croat leading politicians advocadedroatian state in BiH:
Well, you ought to be reasonable enough to know @raatia cannot go for the
annexation of BiH territory because in that caseauld lose its own territory. But,

you are simply looking for a reason for disagreetrién

%9 See Annex 3HVO plans:ABiH ally.

9See Annex 1HVO and ABiH components of the BH Armed Forces.
"L See Annex 2HVO and ABiH — Joint commands.

>Witness Petkovj T.49677-8.

3 Exh.P02019, p.3.
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If Petkovic’s understanding was wrong in the circumstancefeadst it was held honestly and
in good faith.
47. Petkow’s understanding was that representatives of thosmstituent peoples in BiH
should stop fighting immediately and agree peabtefabout the internal organization of the
country. On 29 November 1992, at the meeting witbridbn and Mladé at the Sarajevo
Airport, Petkové said:
/...I As for myself | will do everything to see tahiat the ceasefire agreement is
respected. /.../ | am prepared to accept a full ciasevhich will be controlled by
the UN if they can do so. There’s been enough of Mvavill be difficult for us and
them. /.../ 1 do not want to leave out the Muslinesithey have the right to have a

say. A meeting between two is senseles./ Regarding a solution for the problem

in BH we don’t have to keep referring to DMIAN and Croatia. | propose that the

three /?sides/ meet here as soon as pos§lifEmphasis added)

48.  There is no evidence that Petkogver harbored any sort of ethnic or religious épmi
towards Muslims. Instead, all of his actions deni@te his strong commitment —until this
became militarily unfeasible — to build bridges lwithe BH Army; and when full-out war
broke out with the BH Army, he was the one who turdd to try to extinguish fires and find
negotiated solutions to the situation rather thaitary confrontation. When the time came for
peace, it was he again that the HVO turned to withew to find common grounds with his
BH Army counterparts. At no stage, had he losttthst of those whom he fought on the other
side of the military divide.

6. Conclusions

49. A conflict between the BH Army and the HVO g&drin earnest in April 1993 in the
Konjic-Jablanica area. The HVO was unpreparedHi ¢onflict. Petkovi did all he could to
calm down tensions, stop the fights and find padceblutions (as he did on previous
occasions in relation to specific incidents thatwoed). Until June 1993, he believed that
fighting could be prevented.There is ample evidence of his numerous efforteach a peace
agreement with the representatives of the BH Arthipetkovic had not sincerely believed in

finding peaceful solutions for the conflict betwetkie BH Army and HVO he would not have

4 Exh.4D02510. See also FilipayiT.47499-47500; Skender, T.45191-2; Jasak,T.4@604so P10217, s
statement of the witness DV (that he “even remembemg Halilowt and Petko\ talking as friends”- para.26;
that Petkowi was considered a “dove”-para.28; the same in xheP®3369 — Petkoiin the “soft line, doves:
they want to negotiate”).

'S petkovi testified that he always asked for a meeting Wi#ilovi¢c when the conflict started in some area. He
did so after the fall of Travnik on 9 June 1993 .\Oafter the fall of Kakanj on 13 June 1993, theiaiion for
Petkovt «no longer gave any certain hope of stopping thesents through negotiations». /T.49457-8/
Obviously, Petkow still had some hope that the combats could bepstghrough negotiations, but was not
sure any more that the negotiations could be safides
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attended all those meetings personally nor inveshsch of his time and efforts in them (he
could have sent some other to attefidegrettably, his efforts failed.

50. In June 1993 Petkavibecame aware of the wider offensive plans of tigHAO
conquer territories held by the HVO authorities.t Biespite all prior security warnings he
received (which he disregarded as unrealistic/mobable), it was not until 30 June 1993
(when the BH Army units, with the cooperation oétRVO soldiers of Muslim ethnicity,
conquered the territories defended by the HVO noftMostar,) that Petko¥ibecame fully
conscious that there was all-out war between th®©Hwd the BH Army, and that the BH
Army was determined to militarily defeat the HVOdanonquer the territories held by the
HVO authorities. The betrayal of HVO soldiers of $litn ethnicity on 30 June 1993 came as a
shock to HB/HVO authorities. It represented an @xiely serious security threat and security
measures had to be adopted in response. The dis@mhand isolation of the HVO soldiers of
Muslim ethnicity were considered and accepted btkd®& as a necessary measure in the
circumstances in order to avoid imminent militargfeht or further dangers to military
positions’’

51. The alleged HVO military “cooperation” with thBH Serbs must be viewed and
assessed in this particular context (i.e. in th&texd of the wide-scale conflict which occurred
between the ABH and HVO in June 1993). This coaj@n was a military necessity in
certain localities in Central Bosnia, in which HU@its and Croat population were encircled
and being attacked by the BH Army. In the secortidfal993, after the BH Army offensive
operations against the HVO forces had started inl Apd intensified in June, only four small
enclaves inhabited by Croats remained in CentranBoarea - Vitez-Busova, Kiseljak,
Zepse and Vare&® Following the offensive of the BH Army in Konjicumicipality, which had
started in April 1993, only one small enclave inkedb by a Croat population remained in the
Konjic area (villages Turija, Zabbe and Zaslivlje). All these Croat enclaves managed
survive primarily thanks to cooperation with therl&®e in the neighboring areas. This
cooperation with the Serbs was a precondition Fairtremaining and surviving in these
particular areas and not the means to achieve mmynal goal. It was not something Petkévi
(or anybody else from the HVO authorities) planmechad wished for. It was forced upon
them by the BH Army activities and the threats ploselocal Croat communities. Nor was it

something Petkovi could decide by himself. It was the decision oé tHVO Supreme

' See Petkovis testimony /T.49524/ where he commented on thgoimance of personal contacts between the
military commanders in the context of peace negotia.

" See paras.241-244, 295-297.

8 Travnik, Kakanj and Bugojno were conquered byARéH in June and July 1993; Vare$ was conquere8 on
November 1993.

18



IT-04-74-T 70771

Commander (and the President of the HZHB), in raspdo the specific needs of HVO units
in particular localities which were then faced wdhstrong BH Army offensive and most
probable military defeat with all humanitarian cegasences for the Croat civilian population
(including their flight from those areas). Petkogaw the need and military necessity for such
cooperation in those areas. The HVO Main Staff doobt provide any direct military
assistance to those encircled HVO enclaves atithe &and they urgently needed all the
military help they could get to survive. There © @vidence of such military cooperation (or
Petkovt's participation in it) with the BH Serbs prior tbe second half of June 1993, when
the strong BH Army offensive against the HVO waslemway. This clearly shows that this
military cooperation was forced upon the HVO by #gecific military circumstances in
certain area&’ The fact that two sides in the multi-sided armedfiict, forced by the specific
military situation, meet and exceptionaltpoperatein certain military matters in particular
localities, to a very limited extent and for venyited purposes, does not necessarily, factually
and/or logically, make thencbllaborators (i.e. allies) in the political and/or military see of
the word® It should be noted, furthermore, that localizeditary cooperation with Serb forces
is not alleged to form part of the alleged JCE.sTiki entirely logical considering the purely
military justification for such cooperation.

52. On 24 July 1993, at his request, Petkavas relieved of the duty as Chief of the HVO
Main Staff. Petkovd made that request to Boban on 15 July, becauseadperation “South”,
which was launched despite to the Petk@vprofessed and contrary opinion that HVO forces
were not prepared for any offensive action in thesMr region (see paragraphs 146-148),
considering the military situation at the Dubravat@au in mid-July and the overall military
situation® Petkovi was well aware of the military situation at theé¢i. The BH Army had
embarked on the wide-scale offensive against th®©HWhich was loosing territories every
day (Mostar area was seriously endangered). Tha® no indication that this BH Army
offensive could be stopped by military negotiatio@®nsidering his previous unsuccessful
attempts to find peaceful solutions to the conféind the fact that the operation “South” had
been launched despite his opposition and withous Iparticipation, Petko¥i
assessed/considered that he was not the rightrpezdead the HVO Main Staff in a situation
of total war between the BH Army and the HVO, amduested his withdrawal from the

" Witness DE, T.15588-9, 15716; EA, T.24640-3, 2491®raljak, T.42374-5; Jasak, T.48615-6, 49061-3;
Filipovi¢, T.47689; Petkovi T.50537, 50539; Slobodan Praljak, T.42374-5.

8 There is ample evidence in this case showing tttBiH Muslim side (ABiH) also met and military <o
operated in certain areas with the Serb forcefeénconflict against the BiH Croats (HVO) during tledevant
period. See, for example, witness Mari.48172, 48185-6; Pavlayi T.46863-4, 46878. Also exh.P04403,
P07302,p.5.

# witness Petkovj T.49598-49600.
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position. He was then asked to remain in the HVOnM&taff as the person whose principal
task was to participate in cease-fire and peacetraipns with the BH Army (as well as with
the BH Serbian sidéY. This was his main task until his reappointmenth® position of the
Chief of the HVO Main Staff following the Washingté\greement?

53.  Petkow was not a man of wéf,least of all against the BH Muslims (i.e. BH Army)
with whom he had cooperated in such difficult crstances. The HVO Main Staff and
Petkovt himself never planned or prepared for the war regjaihe BH Army. When this
conflict occurred he invested a considerable amotihts time and efforts in order to find and
reach peaceful solutions for the conflict. All laists and conduct in the context of this conflict
can be explained by military logic and/or (perceiveilitary necessity. As the Chief of HYO
Main Staff Petkowd mainly acted in response to the actual militatyations and needs as they
evolved daily and on the request for assistanceived from various HVO units on the
ground. There is no evidence that PetkqManned or led any military operation or offensive
action against the BH Armfy. Reasons for his actions were military in natuexer political;
his goals, likewise, were military in nature, noliical or ethnic/religious.

54, Petkow arrived in BiH to participate in the defence of tbouthern part of Croatia and

the neighboring buffers in BiH, which were parteo$ingle theatre of war. He stayed in BiH to

82 Exh.P04493 (Praljak's Information to UNPROFOR26fAugust 1993, where Praljak informed UNPROFOR
that Petkouw was authorized for negotiations on the level ef @ommanders and Deputy Commanders and that
all invitations for the negotiations on the hightstel should be sent to PetkéyiSee also Slobodan Praljak,
T.42341,

8 Nobody from the BH Muslim side or from the side infernational community had any objection to this
reappointment

8 n an interview given to Croatian daily “Vecerti§it” of 16 February 1993 Petkavstated,: “If we don’t want
the war to start again, for someone will alwaysdiscontented, and if all this military power istlen the
territory of BH, it will be difficult to put it undr control of any kind, and the war will always hetual
(possibility). | think that the arms should be cdetely relocated from the whole territory of Bosraad
Herzegovina or, and that is my proposal — to s@klheavy arms in the Zenica steel plants. Consgfyyehe
solution is in the complete demilitarization ofglstate”. — exh.4D00100

Whether one agrees with the Petk&svproposed solution or not, it could be hardlyidérthat this is not a
kind of discourse one would expect from a Genespecially during a wartime.

In an interview given to BH Serb TV at Sarajaigport on 16 May 1993, Petk@vstated: «Well, | think that it
is time to stop the war in these areas. It is béttspend a year or two politically negotiatingrnito wage a war
for five months, or even for one day.” When asKetié day of peace agreement is near Petkovic saidten, |
would like it to be as soon as possible. You seatvidhappening in all this: the suffering, thetdesion and
the burning, people leaving certain territoriesefgiore, every day of war brings with it more wiesi, more
destruction, and more people get hurt, and whatdeuntry without people. And there is enough rdwre in
Bosnia for even a larger number of people to livéhian have lived here thus far», and further orelation to
Mostar: » Mostar belongs to the people of Mostahirik that that is the most sensible definitionl dnat this is
the one we should stick with. If we stick to thieh there will be no conflict. But they accuse tisvanting to
take Mostar for ourselves, you see. But how couddtake it exclusively for ourselves when they aeeehas
well, you can't just take it for yourself. If | steasomething with you, then | cannot take it forsely. Which
means that | am actually sharing it with someoiRetkovi testified that he strove the most to solve theflixin
with the Muslim side through negotiations and thiatposition was exactly as expressed in this weer - that
it is better to negotiate for two years insteadpénd one day waging war, «because when | saw aoluéd be
done in wartime, naturally it's better to discusattars and to allow everything to be solved on Igipal level».

- T.50865.
8 See Annex 6Petkovi's combat orders
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help the local population defend their land. He wedeved of duty as Chief of the Main Staff
soon after the total war broke out between the HWv@ the BH Army. He was again appointed
to the position of the Chief of the Main Staff whitwe Washington Agreement was signed. BH

Croats and BH Muslims were again allies againsjdahmt enemy in BiH.

Il. COMPETENCE OF HZHB/HRHB BODIES IN MATTERS OF DE FENCE

55.  The defence system of the HZHB was the unifteth of organisation of the Armed
Forces, administrative bodies and legal entitiethva view to ensuring the timely and
organised prevention of attack or any other formnufitary danger to the HZHB® The
competence of the HZHB/HRHB President as the HVOpr&uwe Commander, the
HVO/Government, the Defence Department/Ministrycluding the Main Staff, military
commanders and other administrative bodies and &agdies were prescribed by the Decree
of the Armed Forces as of 3 July 1898nd by other relevant legal documents.

56. The accurate and complete establishment ofi¢hpire competence and authority of
various HZHB/HRHB bodies in matters directly or imettly relating to defence is important
for Petkovt because it demonstrates: (i) civilian control onelitary; (ii) narrow and limited
competence of the Chief of the Main Staff; (iiijngpetence of the civilian authorities to decide
about peace and/or war; (iv) competence of thdiaivauthorities to decide about the issues of
strategic and political relevance for defence; ¢@mpetence of the civilian authorities in
matters closely connected and/or relevant for caspbsuch as humanitarian aid, public
services, housing and accommodation, refugees @spthded persons, requirements to leave
the country, freedom of movement etc.

57. Competence and authority of an institutionuidhfer relevant to establish the scope of
the legal duties of its head/chief, which mightumn be relevant to some of the charged forms
of liability (especially omission liability).

1. HZHB/HRHB PRESIDENT

58. The HZHB/HRHB President was the Supreme Commrantithe Armed Forces and
had the wide spectrum of authorities in leading anchmanding the armed forc&sHis
authorities and relevant activities are discuskealighout this brief.

2. HYO/GOVERNMENT

59. The HVO/Government had extensive competencmatters which were directly or

indirectly relevant to military and defence-relatactivities®® Pursuant to th®ecree on the

8 Exh.P00289, P00588 /Article 2/,
87 Exh.P00289
8 Exh.P00588, Article 29, 30, 34; P00293, P0058&47@, P07236, 2D00567.
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Organisation and Responsibilities of the Departraeartd Commission of the HVO HZHB

14 August 1992, the Defence Department, Department of the InteBepartment of Justice
and General Administration, as well as other depants were considered as organs of the
HVO/Government. The competence of the Defence Deyaant was prescribed by tHdecree
and theDecree of the Armed Forces of the HZ#Bticle 9).

60. The Department of the Interior had the autlidat inter alia, perform tasks relating to
the prevention and investigation of criminal offeacthe discovery and arrest of suspected
perpetrators of criminal offences and their handiagr to the relevant prosecuting organs, and
the preservation of public law and order, the cadrdnd regulation of road traffic (Article 10).

It has been especially prescribed that the Depattimiethe Interior would cooperate with the
Military Police in the performance of their overfapg tasks™

61. The Department of Justice had the authority ptsform tasks relating to the
organization and work of judicial bodies, legalgirees and the prosecution and enforcement
of criminal and misdemeanour penalties (Article.11)

62.  Also relevant here are the following considers:

0] As of 17 October 1992 the HVO/Government had #uthority to adopt regulations
falling within the competence of the HZHB Presidgitt cases not suffering deldySince for

the passing of regulations it was necessary tondedine’s political orientation and views,
responsibility for determining politics in all sples was, in effect, transferred to a certain
extent to the HVO/Governmefit,which included the policy in the defence mattefBhis
authority was especially relevant in the situatodrthe conflict of jurisdiction (either lack or
overlapping) of the HZHB executive organs upon aiart important issues. The
HVO/Government could solve the problem by adoptingadequate enactment.

(i)  The basic defence tasks of the HVO/Governmeete prescribed by Article 9 of the
Decree on the Armed Forcemter alia, to adopt a defence plan, set up measures for the
improvement of the defence, determine the mannamhich funds would be raised, decide on

8 Witness Perkovi testified that the «questions that have to do Wit readiness of a community to defend
itself and that have to do with these questiors, ihto say replenishing the armed forces thraugbilisation
and logical activities and so on and so forth, itiag and so on and so forth; of course, inter, dhiss was
within the authority of the HVO through one of departments, that is to say the department forndefe
T.31820-1. Perko¥¢i mentioned other measures necessary for succedsfehce which were under the
competence of the HVO/Government: temporary coafisa of property, banning military conscripts from
leaving the territory, food rationing for the poatibn or for the military if the circumstances digd it and all
other tasks that were deemed necessary, T.31822.

% Exh.P00440.

1 Exh.P00440 (also1D00001).

92 Exh.P00684. The HVO/Government was duty-boundutonst these enactments for consent to the HZHB
Presidency. It the Presidency denies its condeatiplementation of the enactments would be teataih

% Exh.P00128, p.2.
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carrying out mobilization and undertake other measwnecessary for successful defetice.
The HVO/Government did not have competence to subrders to the military commanders
for concrete military actions and operatiSRshut had the wide competence to take all
measures necessary for successful defence (A#tiofetheDecreg. Perkové testified that all
fundamental documents establishing the HZHB and HMO HZHB stipulated that the
defence of Herceg-Bosna was a priority. “It is mgep conviction that had there not been a
war and needs of defence there wouldn’t have beeH\&O either. That task is in the very
foundation of all the institutions of Herceg-Bosi&luding HVO which was one of the most
important institutions of Herceg-Bosn&'He was not challenged on that point.

(i) On 30 September 1993, the House of Represgataconcluded that the Government,
as well as the Supreme Commander of HRHB armecdedorihe Defence Ministry and the
Main Staff, had to undertake all necessary actfonshe defence of Croatian people and their
rights?’

63. The HVO/Government fully exercised its competem matters of defence. It may be
garnered from there that the HVO/Government hacdkatgleal of responsibility and authority
in such matters that did not belong and were net@sed by the Main Staff, but were directly
under the control and authority of the HVO/Governing¢over which Petko¢i had no
authority). None of its powers and authority cobtlattributed, for the purpose of assessing
responsibility, to any other organ or person. Tdlko¥ving is indicative of that state of affair:

(1) In its first work report, for 1992, the HVO/@ernment stated that the defence of the
HZHB area was the primary goal of its wofkThe HVO/Government reportédter alia that

it “has organized military resistance against thgrassor?®

(i)  “The military and security situation in theea of the HZHB, i.e. the issue of defence
was a priority in the work of the HVYO HZHB and wgwsen special treatment. Efforts were

made to achieve the unity of the Croatian poputaod to put both material and human

% Exh.P00289, P0O0588.

% Pursuant to the Article 30 of thBecree on the Armed Forcesf 3 July 1992 (P00289), the Supreme
Commander of the Armed Forces might transfer aedaties of command and control of the Armed Fotoes
the HVO. The provision had been changed in Octd®2, thus the duties of command and control of the
Supreme Commander could be transferred to the bl Defence Department (P00588).

% Wwitness Perkovi T.31832.

9" Exh.4D00471, item 4.

% Exh.P00128 («For defence purposes, but also foptingose of organising life and work on the defehde
liberated area, numerous regulations were passedyging social and economic relations on thettawriof the
HZHB, and a system of institutions was created whiask was to see to it that the HZHB became #&dsyrr
that could defend itself, was well organized, amacfioned as a community governed by law”, p.1) Witaess
Perkovt testified that defence was central priority of tie¢O/Government: “It is my deep conviction that had
there not been a war and needs of defence ther&lmibhave been and HVO either. That task is in tkey
foundation of all the institutions of Herceg-Bosnagluding HVO which was one of the most important
institutions in Herceg-Bosna.” T.31831-2.

% Exh.P00128, p.2.
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resources to maximum use in the defence of Croatieas”, reported the HVO/Governmet in
its work report for the period January-June 1493,

(i)  The competence of the HVO/Government can ulby festablished by the analysis of its
work reports. The work reports of all Departmensiigliries and their organizational units,
including units of the Defence Department (MainfSt&ecurity Sector: SIS and Military
Police) were part of the HVO/Government work regttt

(iv)  The Military-security situation in Herceg-Basnor parts of it, were on the agenda on
19 meetings of the HVO/Government. Such meetingeweld regularly during and/or after
the combats between the HVO and the BH Army, fanegle in Gornji Vakuf in January
1993%, Central Bosnia in April, May and June 1983Mostar in May, June and July 1983.
The Head of the Defence Department regularly regoabout the military-security situation.
However, Petkovi was only invited to report about the military sition four times, three
times as the Chief of the Main Staff and once asDeputy Commander of the Main Staff,
when he participated at the meeting together witm@ander Praljak® The evidence proves
that the HVO/Government gave support to the adiwiof the Main Staff® and measures
taken by the Defence Departméftdelegated tasks to the Defence Department anM&ire
Staff‘°® or made political decisions relevant for the detef®

64. The competence, power and authority of the H&M®Ernment (as well as other HZHB
bodies and institutions) in the matters of defemeedirectly relevant for the PetkéuDefence
for several reasons:

0] The pre-existence of a legal duty to act ipracondition to any sort of liability for
omission, including command responsibility. In thegnse, Petko&icould only be held
responsible for failing to act where he breachétal duty that was legally his owh® In that
sense, he could not be held responsible for fatingdopt measures or take steps which were
within the realm of competence of the HVO/Governm@nany other HZHB/HRHB body in
matters of defence. The competence of the Mairf Staf the position of authority of its Chief
can be properly and correctly evaluated only indbetext of duties and authorities of other
HZHB/HRHB bodies.

10 Exh.P04699, p.2.

101 Exh.P00128, P04699, P04735.

102 Exh.P01197, P01227, P01324.

103 Fxh.1D01664, 1D01609, 1D01667, 1D01668,

104 Exh.1D01666, 1D01275, P03796.

195 Exh.1D01609, 1D01672, P02575, P05799 (togethdr thi2 Commander Praljak).
106 Exh.1D01608, 1D01667

107 Exh.P01324.

198 Exh.1D01664.

199 5ee Annex 9HVO/Government — table of minutes and excerptseamitg matters of defence
10 gee for further legal submissions on that poinipwet paras.643-652.
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(i)  Legal duties of the HVO/Government and itsiates in matters directly or indirectly
relevant to defence clearly demonstrate overaliliaiv control of the military in the
HZHB/HRHB. This control includednter alia, the competence to prescribe the authority of
the Chief of the Main Staff and means availablehiom to prevent and/or punish the
perpetrators of crimes. The scope of what Petkewould permissibly do and achieve was
ultimately dependent upon the delegation of authoby those civilian authorities. This
administrative reality prevents any inference tmaght be drawn on the nature and scope of
his alleged control over the (unidentified) perptirs of the crimes charged.

(i)  Consideration of the scope and nature of otHZHB/HRHB organs’ responsibility is
also directly relevant to identifying those respbles and legally obliged to adopt measures
which might be relevant to an allegation of a faluo prevent or punish crimes. In this
instance, the competences and responsibilitieshefHVO/Government and other civilian
organs are most directly relevant to establishidg was responsible for and who had the
ability, material or otherwise, to adopt this sosf measures for the purpose of
preventing/punishing the crimes charged in the dimdéent. Consideration of the full and
accurate establishment of the competence of the /8d@rnment and/or its departments in
relation to the prevention and investigation ofrgnal offences, the discovery and arrest of
perpetrators of criminal offences and their handiugr to the relevant organs, the preservation
of public law and order, establishing and managihpgrisons and other detention facilities, the
control and regulation of road traffic, humanitariad, displaced persons and refugees, public
services, housing and property, clearly demonstizé the Chief of the Main Staff had no
competence in these matters, so that a failurectanathis context could not be culpably
imputed to Petkovi

3. DEFENCE DEPARTMENT/MINISTRY

65. The Defence Department was the body of the FBO®érnment and its duty was to
perform all administrative and other professionakks that related tointer alia, the
organization of all people’s defence against thgreggor, development of the defence system,
recruitment, replenishment and mobilization of sriff the HZHB armed forces and other
tasks prescribed by tHRecree on the Armed Forc&¥ Activities of the Defence Department
prescribed by théecree on the Armed Forcegere enumerated in 24 counts. These were
administrative and specialized tasks relatedntey alia, planning the use of the armed forces,
system of command and control of the armed foneesyilization, security and protection of
the armed forces, personnel policy in the armedefmr material and financial dealings of the
armed forces, medical care for the armed forcebligation of army newspapers and other

11 Exh.P00440, chapter II, Article 9.
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journalistic activities in the armed forcE$.The distribution of those responsibilities between
the various organs and individuals that made up stacture is most directly relevant to
assessing Petkavs alleged liability for the crimes charged. It wespecially prescribed that
the Defence Department would provide the HZHB Riersty with staff and other specialized
services related to its competences in the sphiedefence, excluding specialized services
within the jurisdiction of other administrative kied** In order to perform these tasks a Main
Staff was supposed to be established within thelef Department’ The Chief of the Main
Staff did not have the authority to appoint his ugphis assistants, chiefs and assistant chiefs
in the Main Staff, but only to propose the appoiatito the Supreme Commander or the Head
of the Defence Departmeht In that, and many other ways, he was dealt wittard that he
had no way of influencing.

3.1. HVO MAIN STAFF

3.1.1. Competence

66. Pursuant to thBecree on the Armed Forceas explained above, the Main Staff was
established within the Defence Department in otdesrovide the Supreme Commander with
staff and other specialized services related t@watmpetences in the sphere of defence. The
Decree does not contain any other provision about thekstascompetences and/or
responsibilities of the HVO Main Staff® In other words, its competences and power were
determined and circumscribed by thecree.The Main Staff had nde jure authority, power

or competence beyond this.

67. TheDecreedifferentiated the term “command” or “command haaters” and the
term “staff” (Article 17). TheDecreealso differentiated the position of the Chief bé& tMain
Staff (Article 18) and the commanders of the arnfi@dtes which duty, prescribed by the

Decree was the command and control of the armed foraeicle 31)**’ Accordingly, there is

112 Exh.P00289, P00588, Article 10.1.

113 Exh.P00289, P00588, Article 10.2.

114 Exh.P00289, P00588, Article 11.1.

15 Deputy Chief of the Main Staff, Chiefs of the Opara Section, Operative Centre and VOS, as well as
Assistants Chief of the Main were appointed by Phesident of the HZHB at the proposal of the Chiethe
Main Staff and with the approval of the Head of Befence Department. All other chiefs and assistarfs in
the Main Staff were appointed by the Head of théeDee Department at the proposal of the Chief efNtain
Staff. Other employees of the Main Staff were assijby the Chief of the Main Staff — exh.2D0056&ctn
. B.

16 Confirmed by the witness B@ZiDeputy Head of the Defence Department at thevaeletime, T.36394-5.

7 The order exh.P00237, submitted by Petkani 3 June 1992, confirmes that Petktsviinderstanding was
that the Main Staff was staff of the Supreme ComaeanHe ordered to the HVO staff in three munidijes:
«In order to allow this staff to monitor the sitioait in the area it is responsible for, and to allibwio submit
reports on time to its superior command ...»

The witness 4D AA testified that the inspectfrthe HVO military unit which was not subordindt® the
Main Staff but directly to the Supreme Commandes wart of the staff duties which the Main Stafffpamed
for the Supreme Commander. He further explainetttieaSupreme Commander did not have other stafthieu
Main Staff. T.49241.
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no doubt that pursuant to theecree a/ the Chief of the Main Staff did not act as a
commander, but as chief of the staff of the Supr€&oemander; b/ the Chief of the Main
Staff did not have authority to command and contifothe armed forces. The nature of the
Chief of Staff's responsibility is most directly legant to (a) establishing the nature of
Petkovt's duties and (b) the nature and scope of his eflepntrol and means thereof over the
alleged perpetrators and (c) the extent to whictcdidd be said to have culpably failed to
fulfill his legal duties.
68.  As a matter of law, chiefs-of-staff at suboeded levels of the HVO were at the same
time deputy-commanders of their respective comnmandificers:'® However, this wasot
the case for the Chief of the Supreme Command#r(btain Staff). Pursuant to thBecreeof
3 July 1993, the Supreme Commander could transfeesiof command and control of the
armed forces to the HVO (Article 30.2). After tBecreewas amended in October 1992, the
Supreme Commander could transfer his duties of camgrand control to the Head of the
Defence Department? Accordingly, theDecreedid not permit the Supreme Commander to
transfer his command and control duties over theedrforces to the Chief of the Main Staff.
Nor did Petkow ever exercise such authority. The legal competehdke Chief of the Main
Staff was onlystaff in nature (i.e., expert, specialized or advisorynature) and in regard to
other specialized services specifically provided tftte Supreme Commander. These powers
did not involve any sort of command and controhauty over the armed forces. There is no
doubt that the political will in the HZHB at thelegant time was to establish a weak Main
Staff'?° Since the HVO authorities copied laws of the Rdipubf Croatia, including the
decree on armed forces, the explanation of the @r@atian President Franjo dman was
relevant for Herceg-Bosna as well:
/... We did need professionals so that we couldhléaw to handle weapons, but
we could not just abandon the armed might to caldfgssionalism. /.../ Some
elements here were unclear with regards to the iiognof the Ministry of Defence,
the Main Staff and even attempts to separate thi i8&aff from the Ministry of
Defence. However, when | spoke to the responsitfieers, | told them that the
Main Staff was only part of the Ministry of Deferfioe operations and training just
like, for example, the IPD /information and propaga/ service, the Military

18 Exh.2D00927, item 2; 2D01370, p.3 item 2.

19witness Boi#i confirmed the possibility of such transfer of theies of the Supreme Commander, T.36386.
120\vitness Boi#i, who was Deputy Head of the Defence Departmetiteatelevant time, testified that such
legal position of the Main Staff, as well as otbegans, was an expression of the political wilB6397.
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Police, the counter-intelligence service, etc. Takyorm part of the Ministry as a
whole. The army cannot only be placed under pradas$soldiers. /..

69. TheDecision on the Basic Principles of Organizationtleé Defence Departméft
further demonstrates that the Chief of the MainffSts a rule, was not to be regarded as a
superior to the military commanders. It prescribed:

The Chief of the Main Staff shall exercise supeaothority over the Command

of the Croatian Defence Council, within the scopgeneral and specific powers

vested in him by the President of the Croatian Canity of Herceg-Bosn&>
This provision is highly relevant here. It estabés the limits of the subordination of HVO
military commanders to the Chief of the Main Stathis, in turn, is directly relevant to (a)
establishing an alleged chain of command betwedko?é and the alleged perpetrators and
the nature thereof, (b) the scope of his allegelaaity and control over them, (c) the nature of
his duty and powers over their actions insofar aghmbe relevant to an alleged failure to
fulfill his duties. The Chief of the Main Staff wat superior to HYO commanders in relation
to those matters as would be relevant to the ckatgeparticular, he was not their superior in
relation to all combat and to non-combat mattete Thief of the Main Staff was in the chain
of command only and exclusively within the scope tbbse powers that the Supreme
Commander had delegated onto him in combat mafiéisse were narrow and specific, not
general in kind.
70.  TheDecision on the Basic Principles of Organization tbé Defence Department
prescribed that the Chief of the Main Staff waspoesible: a/ to the Head of the Defence
Department for all administrative tasks and issedsting to the budget and material supplies,
consumption and general establishment and lifdh@fpeacetime and wartime organization of
the Armed Forces: b/ to the Supreme Commander Hoissues relating to the supreme
command, unit organization, strategic and opergtleas and the use of the Armed Forces in
time of war and peacg’ This division of non-combat issues, linked to tHead of the
Defence Department, and combat issues, linked éoSthpreme Commander, was directly
relevant for the provision about the responsibitityhe commanders of HVO brigades:

Brigade Commanders shall be subordinate and resptan® the President of the

Croatian Community of Herceg-Bosha as the Commamdéhief of the Armed

Forces, and the Head /of the Defence Departmerd/ @hief of the Main Staff

121 Exh.4D01330, p.8-9.

122 Exh.P00586

123 Exh.P00586, B.IX 5.

124 Exh.P00586, B.IX 3,4; witness S B6ZT.36400.
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within the scope of their responsibilities, in amtance with the powers described

above!®
This clearly and undoubtedly establishes the falhgwfacts: a/ brigade commanders were
always subordinated and responsible to the Supr@uommanderdirectly, b/ brigade
commanders were subordinated and responsible tde¢hd of the Defence Department for all
non-combat issues, which were under his competecteprigade commanders were
subordinated and responsible to the Chief of théenM&aff for all combat issuebut solely
within the scope of general and specific powerseees him by the Supreme Commandes
already explained in the previous paragraph, Pétkexas not in a position of superior-
subordinate to all HYO military commanders in aBues under their competence, but only and
exclusively for combat issues within the scope @fayal and specific powers vested in him by
the Supreme Commander. Such inference would bess gnisrepresentation of the nature and
scope of his duties. The authority of Petkoas the Chief of the Main Staff was limited to
combat matters.
71.  Work reports of the Main Staff and the reports of the Commanders of the Operative
Zones/Military Districts submitted to the Main Stafnd summarized in a daily repdfts
clearly confirm that the situation on the frontdjnactivities of the enemy army, combat
readiness and combat actions of the HVO units wesges over which the Chief of the Main
Staff had some authority.
72. By contrast, he had none of the powers thatther cases, the Prosecution had alleged
could be relevant to a superior’s responsibilitgr Fastance, Petkogiis not alleged to have
failed to take any disciplinary measure and thes€eation case, as pleaded, is not that such
measures would have been relevant to its t&dor did he have any criminal investigative,

prosecutorial or punitive competence or authority.

125 Exh.P00586, B.IX 6. Witness Marijan confirmed ttie brigade commanders were subordinate and
responsible to the Head of the Defence Departnaurding to the mentioned provision, T.35766.

In December 1993, President Boban issued theDecision on the Foundation of the Organisation toe t
Ministry of DefenceThe responsibility of the Chief of the Main Staéfmained dual, to the Defence Minister
and the President of the HRHB, and the Chief of Man Staff remained superior to the commands ef th
Armed Forces only within the competence of the ganend specific authorization from the Presidenthe
HRHB — exh.P07236, Article 12, 13.

126 Exh. PO0907, P03642, P07419, p.4.

1?7 Exh.4D00895, 4D00896, 4D00897, P00638, 3D0213101409, P00658, 4D00042, P01152, 3D01094,
P01193, P01220, 2D03067, P01370, P01437, 3D01@AB1®, P01874, P01879, 3D01843, P01954, P01961.
128 |t is worth noting, however, that the lack of ttlisciplinary power of the Chief of the Main Staéfgarding
the disciplinary offences is further example of fiditical will in Herceg-Bosna to reduce his corngee as
much as possible. THeules of the Military DisciplinéP00425) were written out Rules of the Croatian A\rm
(4D01346), but some differencies between the aitthof the Chief of the Main Staff in the Croatidmmy and
the HVO is significant here: in Croatia the Chiéftioe Main Staff was authorized to bring the offenédefore
the military disciplinary court (if the offender wahe high ranking officer) (Article 69.1.1.), aimd Herceg-
Bosna this competence has not been given to thef Ghthe Main Staff, but to the Commander of thenad
Forces (Article 67.1.). The Chief of the HVO MainaB did not have any competence in the disciplmnar
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73.  Also relevant here is the inability of the Gho¢ the Main Staff to appoint or remove
commanders of HVO units, another matter which, tireo cases the Prosecution has argued,
demonstrates control and material ability to aztpitevent/punish crimes of subordinates. The
Chief of the Main Staff did not have any authotityappoint and/or relieve of duty military
commanders. As a result, any ability to exercisetrod over military commanders in such
manner was significantly undermined, reduced amdiadt, made impossible. Commanders of
the HVO Operative Zones/Military Districts, brigadeand high-ranking officers were
appointed and relieved of duty by the PresiderthefHZHB through the whole relevant time.
Commanders of battalions and companies, and a aficers were appointed and relieved of
duty by the HVO/Government, and lower ranking comdes by the brigade command¥s.

In October 1992, these authorities were given &éHlead of the Defence DepartméiftThe
procedure of the appointment of the military comdems was different in the Operative
Zone/Military District Central Bosnia. On 27 Jun892 Tihomir Blaskt, the commander of
the OZ/MD CB, had been given the authority to appa@nd relieve of duty all military
commanders in his OZ/MB** Evidence shows that Blagkiexercised his competence to
appoint and relieve of duty military commander$is Operative Zone/Military District during
the whole relevant tim&? Petkovi was given no such competencies or authority.

74.  The Chief of the Main Staff had no competemcavard ranks and/or promote officers
to higher ranks. This authority was vested in théHB President, the Head of the Defence
Department and commanders of units who were awdutby the Head of the Defence
Department®

75. The Chief of the Main Staff was not involvedthre establishing, managing and/or
supervising of a military prison and/or any othetation facility in Herceg-Bosna. He had no
competence and role in this matter. Nor has it [adeged in the Indictment.

76. Public law and order responsibilities were unthe exclusive competence of the
Department of Interiof** whilst for military personnel the Defence Deparinevould be
supposed to be in charge of th&fPetkovi had no competence in this matter; nor has it been

alleged in the Indictment.

proceedings for the disciplinary offences; the esitle ability and authority to take disciplinary aseres was
with military commanders.

129 Exh.P00289, Article 34.

130 Exh.P00588, Article 34 (incorrect translation loé tArticle has been extensively discussed duriegrihl).

131 Exh.P00280.

132 Exh.P00370, P00762, P00765, P00766, P00769, POGHUA775, PO0777, P02328, P06000, P06813,
P07394, PO7401. Also Filipayi T.47432.

133 Witness Tomljano, T.6319-20.

134 Exh.P00440 (also 1D00001), P00128 p.18-19, POH4BD-24.

135 Wwitness Bo#, T.36403-4.
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77.  HZHB legislation, work reports of the HVO/Gomarent and the evidence before the
Trial Chamber prove that the Chief of the Main Stafd no competence or authority over the
military judiciary and/or the politics of the crimal proceedings (by giving priority to a certain
crimes), nor was this alleged in the IndictmentisThas the competence of the Presidency of
the HZHB and later of the Assembly of the HREB.

78. Petkow had no competence and no authority with regattiéaconducting of criminal
investigations. Nor has it been alleged in the dirdent. Prevention and investigation of
criminal offences, the discovery and arrest of pagiors of crimes and their handing over to
the relevant organs were under the competence eoDipartment for Interidr’ Military
Policé® and SIS"* The authority of the organs of internal affair§dse the military courts
was assigned to authorized persons from the sgargans of the armed fordé$ i.e. the SIS
and Military Police. Therefore, not only authorizefficials of the Department of Interior, but
also those within the security organs (SIS) andMilgary Police were competent to arrest a
suspect member of the Armed Fort&df a perpetrator of a crime was known, the comneand
of the military unit or institution was obliged take measures to prevent him from hiding or
escaping (and was authorized to arrest him/hed tamttempt to preserve all the traces of the
criminal act and all objects that may serve asewé. He also had to obtain all information
relevant to the criminal proceedings and to infoanmmediately the district military prosecutor
or his superiot** There is no allegation that Petkééver failed to fulfill that duty, which
belonged to any member of the armed forces and MBYtéfficial, or that he ever had the
requisite information in his possession.

79. The Chief of the Main Staff had no competentahie governmental and political
structures and processes, including but not limi@chousing and property, the status of
refugees and displaced persons, the provision bligservices and humanitarian assistance.
Although the Prosecution did not plead such comquetethis should be noticed as relevant for

the establishment of the scope of Petkvalleged legal duty to act.

1% Exh.4D01655.

137 Exh.1D00001, Article 10; P00128 p.24-26; P04469+28.

138 Exh.P00588, Article 137.6; P00837, Section II. THehere of Action and Tasks of the Military Police;
P04469 p.13-14; witness B6ziT.36408;

139 Exh.P04469 p.12; witness EA explained that thethtiji Police was authorized for criminal investigati but

in more delicate matters SIS intervention woulddxpuested, T.24805.

149 Exh.P00592 Article 25.4.

141 Exh.P00592, Article 27.4.

12 Exh.P00592, Article 27.

It should be noted that similarly all workinggple in government agencies, organizations anchorities
had a duty to report criminal acts whereby damags imflicted on public property or which constititan
abuse of work duties or official duties in that agg or organization, and government agencies, izgtdons
and communities were obliged to present evidenoavknto them, take steps to preserve traces torthenal
acts, objects upon which or with which the crimiaat had been committed and other evidence as well.
Exh.4D01105 Article 148; 4D01317.
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80.  The authority of the Deputy Commander/Chieftred Main Staff was not expressly
prescribed by any legal document. Some evidence emeses doubts whether the Deputy was
automatically in charge of heading the Main Stafthe Commander/Chief was absent. For
example, Ante Roso as the Chief of the Main Staffnsitted the document to the Main Staff
and two Military Districts that in the case of lailssence persons in charge of the Command of
the HVO Main Staff would be: Deputy Chief PetkgvAssistant Head for Land Army Stanko
Mati¢ and Assistant Head for Combat Sector Vinko Vrbdfdtiowever, as any deputy, the
Deputy Commander/Chief of the Main Staff was nati@ direct line of command and was not
in the vertical position of authority with the ajled direct perpetrators of crimes, which is
relevant for Petkoéis alleged command responsibility as of 24 July 3.99%hen he was
relieved of the duty of Chief of the Main Staff.i$t also clear from the evidence that, in that
capacity, he could only exercise competences egigreelegated to him by Praljak, or Roso
later on, and to the extent only that Praljak os®would agree to it. It is significant here that
the Indictment does not mention a single duty eelab PetkowW's role as deputy as being
relevant to his alleged duty to prevent or punisimes. Finally, it should be noted that it is not
alleged that at any relevant time in the proceesliotig Petkovi come to take charge of matters
as a result of his superior’s absence (i.e., Rfalja

3.1.2. Structure

81. According to theDecision on the Basic Principles of Organizationtbé Defence
Department:** the Chief of the Main Staff was supposed to halputy and four assistants:
for special units, personnel and legal affairs, ldd&uard and training and education.

82. The structure of the Main Staff was changedDecember 1993 pursuant to the
Decision on the Foundation of the Organisationtaf Ministry of Defenc&® The Chief of the
Main Staff still had a Deputy and four assistabts, now for different matters: combat sector,
land forces, training and education and Home Guard.

83. Non-combat matters, as already explained (paphg 70) were not under the
competence of the Chief of the Main Staff, but loé tHead of the Defence Department.
Accordingly, organization units which were compétdor non-combat matters (such as
Military Police, intelligence service, wartime h#takervice, moral and ethics, or information
and propaganda, logistics, finance, budget) wergarorational units of the Defence
Department, not those of the Main Staff. The Hehthe Defence Department had assistants
for these non-combat activities of the armed farddse structure of the Main Staff and the
authorities of the Assistants Chief of the MainfS&alditionally prove that the Chief of the

143Exh.4D01614.
144 Exh.P00586.
145 Exh.P07236
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Main Staff had no competence and no authorityHerrhentioned non-combat matters relevant
for the armed forces and the defence.

84.  Although the formation of the Main Staff, prebed by the Head of the Defence
Department, predicted that the Main Staff wouldsisnof 117 member$?®in December 1992
there were21 persons in the Main Staff! in March 1993 there we8 members:® and in the
second half of 1993, when Slobodan Praljak washtreed of the Main Staff, the Main Staff
consisted o061 members, but 17 of them were engaged in the Comi@antre (housekeeping
matters)*® The evidence demonstrates that the Chief of thén Naff did not have any
subordinate competent for the investigation of esmsecurity matters, military police tasks,
medical care, information and ethics, budget, deinrfacilities and other non-combat matters
relevant for defence. In addition to an absenciegdl competence in regard to these matters,
Petkovt’s position is also characterized by a completeenmtinability to act in relation to
those. These figures clearly show that Peikald not have personnel within the Main Staff
capable of taking care of even those matters plagigkin the realm of its specialized
competence, let alone would this sort of persorbeeladequate or sufficient to establish
effective control over the alleged (unidentifiedgrjpetrators of crimes or perform the tasks
which the Prosecution alleges he should have chaug in these difficult circumstances. The
Prosecution has simply not established (and notn eseught to prove) how, in the
circumstances, Petkavand its minimal staff could have achieved this.

3.2. SECURITY SECTOR

85. The Security Sector was an organizationaliarthe Defence Department/Ministry and
consisted of: (i) the Security and IntelligenceV&ss (SIS) Administration and (ii) the Military
Police Administratiot™® The Security Sector was headed by the AssistarstdHgf the
Defence Department for security, who was appointsdl relieved of duty by the
HVO/Government on the proposal of the Head of tleéebce Departmerit! Petkovi had no
competence nor any authority over that body oroifscers/personnel. Nor has this been
alleged in the Indictment.

3.2.1. SIS

86. TheDecree of the Armed Forcgzrescribed that professional work related to the
security of the armed forces and the Defence Deymant would be organized and performed

146 Exh.P00502.

147 Exh.2D01352. Witness Périestified that in October 1992 there were 15-20pfe in the Main Staff,
T.47872.

148 Exh.P01683; Witness Slobodan Praljak, T.42470.

149 Exh.4D01600; Witness PéyiT.47884.

10 Exnh.P00586, item IV.1., V.

31 Exh.P00400, Article 31.
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by SIS. Members of SIS had the same rights, regipibitiss and powers, and could apply the
same methods as members of the civilian intelligeservice, which was under the
competence of the Department of Interior. The wafr8IS was supposed to be supervised by a
committee appointed by the President of the HZHIBYdng the proposal of the Head of the
Defence Departmerit? The Head of the Defence Department was authotizeiaw up rules

of procedure on the work of S{& According to theDecree the Chief of the Main Staff had
no competence over security matters and had no@diytlover the SIS Administration and/or
any SIS employee, which is relevant for the aceuestablishment of the sort of authority that
his de jureposition entailed, as well as his possible omisdibility which relates only to the
legal duty to act. To the extent that SIS and its resesirwould at all be relevant to the
charges, any failure or action attributed to it Wolbe of no relevance to the charges brought
against Petkovi

87. Rules of Procedure on the Work of the Informatind &ecurity Servicprescribed that
SIS carried out the counter-intelligence and ségyriotection of the Defence Department and

15 who was

armed force$®® The work of the Administration was managed by Gikie
responsible to the Head of the Defence Departmmnhis work and the work of the whole
SIS*° pursuant to thBecree on District military courts in the territogf HZHB in a state of
war or an imminent threat of warmuthorized persons from SIS performed the dudies
exercised the authority of organs of internal affan relation to the criminal proceedings
under the jurisdiction of the military court¥. Concretely, this meant that the SIS officers were
authorized to perform tasks relating to the preenand investigation of criminal offences,
the discovery and arrest of perpetrators of crilnofiences and their handing over to the
relevant organ$>® The evidence shows that SIS was engaipeel; alia, in the prevention and
investigation of crime$® and the interrogation of the detained pers8AsSIS prepared reports

and other documents and submitted them to thedemstsof the HZHB/HRHB and the Head of

122 Exh.P00588, Article 137,

153 Exh.P00588. Service for the protection of the Gtutional order was the name for the civilian ifigeence
service.

" Exh.P04211, Article 9.

In the Rules of Procedure on the Work of Sisticke 9, it was stated that the Defence Departnierd
broader sense encompassed all segments of thetBDepaand military districts, units, assembly psjritaining
centres etc. /exh.P04211/.

135 Wwitness Slobodan Praljak testified that everythinat was supposed to be done by the SIS was uheer
competence of its Chief, at the relevant time hicg&i¢, T. 42420.

%6 Exh.P04211, Article 10.

157 Exh.P00587, Article 25.4; P04836, 2D00940, 2D0148#300113. See also, Marjan’s report exh.2D02000,
para.38.

138 Exh.1D00001, Article 10 (competence of the Departhof Interior)

159Work reports P00128, P04699. Witness Bynfi30722; Vidow, T.51572.

190 Exh.P02488, P03716, P04002, P04699, p.16; PO7A200929, 2D00950, 3D00134, 3D02206. Witness
Vidovi¢, T.51677.
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the Defence DepartmeHt: SIS did not submit his reports and/or other doqusieo the Chief

of the Main Staff. The chain/line of subordination¢luding the reporting chain/line, clearly
and undoubtedly shows that the Chief of the MagiffStas not in the chain/line of reporting
and subordination of the SIS and/or in relatioth® security matters.

88. Commanders of the HVO Operative Zones/Militérgtricts and HVO brigades had
assistants for security, who were appointed andved of duty by the Head of the Defence
Department on the proposal of his Assistant fou8gc*®? Assistant Commander for Security
and other security officers in the command were &ifloyees®® These SIS employees,
including the Assistant Commander, were obligethform the SIS Administration about all
developments impacting on state security and comtedligence'® The Commander of the
OZ/MD or brigade was allowed to issue an orderm@mmployee of SIS, which was within the
scope of SIS activity, but the SIS employee wasgell to submit a report not only to the
commander, but also to his superiors in the SiScsire!® If the order of the military
commander was beyond the scope of the work of tBE&SIS employee was obliged to inform
immediately his superior in the SIS, who would “alippropriate measure$® Assistant
Commander of the OZ/MD or brigade was subordinaté b his commander and the Chief of
SIS, and further to the Assistant Head of the DedeDepartment for Security and the Head of
the Defence Departmetit! The Chief of the Main Staff was in none of thes®e thains of
command. In other words, he had no authority onerr@o competence vis-a-vis SIS and/or its
operatives. Nor has this been alleged.

89. Pursuant to th®ecision on the Basic Principles of Organization tbé Defence
Department brigade commanders were subordinated and respenso the Supreme
Commanders on all issues, and then alternativethgdHead of the Defence Department and
the Chief of the Main Staff within their respectieempetence (see paragraph 70). Since the
security matters, as explained, were non-combaegsot under the competence of the Chief
of the Main Staff, military commanders were subpatied and responsible to the Head of the
Defence Department in relation to all security m@tt®® The chain therefore bypassed

Petkovt. This is directly relevant for the proper and aate establishment of hide jure

161 Exh.P00128, p.8. Witness Marijan testified that reed not found in the archives any report of the
commanders' assistants for SIS or SIS headquatibrsitted to the Main Staff, T.35740.

162 Exh.2D00567

163 Exh.P04211, Article 64.

164 Exh.P04211, Article 68.

165 Exh.P04211, Article 65.

168 Exh.P04211, Article 66.

167 Exh.4D00507; witness BidkiT.15228-9

188 \Vitness Marijan testified that there was no doblt the “SIS was under Mr.Stéjireported to Mr.Stodi and
Mr.Stoji¢ was responsible for all their work” /T. 35731/ athdt, pursuant to the item 9 of tBecision on the
Basic Principles of Organization of the Defence awment it could be concluded that the brigade commanders
were subordinated and responsible to the HeadedD#fence Department for security matters /T.35791/
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competence, his alleged liability for alleged fe@luo perform his legal duty to act and/or the
non-existence of a superior-subordinate relatigndletween the Chief of the Main Staff and
the military commanders and/or their subordinate®iation to the security matters.

3.2.2. MILITARY POLICE

90. TheDecree on the Armed Forces of the HZpi®scribed that military police formed

part of the overall structure of the armed forddsitary police had authority in: (a) military
traffic; (b) military order and discipline; (c) elination of criminal elements in the armed
forces:®

91.  According to thdnstructions for the Work of the Military Police Ws of the HVQ
issued in late November 1992, the Military Policdnfinistration leaded and commanded all
Military Police units within the framework of the\VMD operative zones, units or within the
MPA."°

92. Military Police units had services for crimepptession, military road traffic, patrol,
search, escort, duty and secufitySpecific tasks of the MP includeidter alia: a/ protection

of people and property; b/ safety of military treffc/ military order and discipline; d/
detection of crimes, finding the perpetrators afriane in cases when crimes were committed
either by HVO members or in connection with thepemy and facilities belonging to the
HVO;'"? e/ preventing the unauthorized desertion of aldfald by HVO members or the
entry by unauthorized persons in the zone wherebebmperations were being conducted; f/
internal security of military prisons and premisebere detained persons were held: g/
participation in finding and bringing in militaryoascripts who did not respond to the
summons; h/ participation in providing security fotsoners of wat’®

93. The Military Police was authorized and obligedsubmit a criminal report if a person
violated military discipline and substantially dipted public order or carried out a crime, and
arrest and took a person into custody.

94. Pursuant to thimstructionsand other legal documents, the Chief of the Mdaff$ad

no de jureauthority over the Military Police Administratiand/or MP units. Nor has it been
alleged that he had the material ability to ordeent to do anything that would have been

relevant to the charges.

189 Exh.P00588, Article 137.6.

170 Exh.P00837, Section I. c.1. See also AnnexAllivities of the HVO Military Policeand Annex 11Reports
of the MP battalions, companies and brigade platon

71 Exh.P00837, Section I. c.2. See also exh.P01654.

2 \Witness Vidow, T.51440, 51447-8, 51466, 51537, 51575, 51620-1.

173 Exh.P00837, Section II. The Sphere of Action andkaf the Military Police.

1" Exh.P00837, Section III. c.1.c/
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95.  Work reports of the Military Police Administiat prove itsde factocompetence and
activities in relation to: a/ establishment of maity prisons; b/ criminal investigation; ¢/ control
of traffic; d/ detainees and prisoners of WarThese were regular, non-combat military police
tasks. However, Military Police had units designied combat actions (Light Assault
battalions), which were indeed engaged in the cdsndigainst the Army of the RS and the BH
Army. These combat activities of the Military P@ievere included in the work reports of the
MP Administration’®

96. If the situation on the front-line requestedttregular HVO forces be reinforced, other
Military Police units, or parts of these units, lbbe engaged in the combats upon the decision
of the Head of the Defence Department and the Gifighe MP Administratiort!” The MP
unit, or part of it, was thus re-subordinated tmititary commander and was in the military
operational chain-of-command during the militaryi@t or during a certain period of time, as
decided by the order of the Chief of the Militargliee Administration.

97.  Accordingly, although the Prosecution has natny way alleged that Petké\had any
sort of authority or control over the Military Pod, it should be noted that the Chief of the
Main Staff has never been superior to any membeahefMilitary Police in relation to the
regular military police task§? but could be superior to the members of MP unictviwas re-
subordinated to him or to his subordinated commariae for the limited purposes and for a
limited period of time — during the military actiar during a certain period of time. To be
relevant to superior responsibility, it would thiere have to be established that military police
took a culpable part in a crime at the time whesytivere subordinated to Petkévihis has
not been alleged, nor has it been proved. It ig significant to note that the Indictment does
not allege that members of the military police catted any of the crimes at a time when they
had been re-subordinated to a “combat” chain ofroamd. Nor has this been established in
evidence.

98. If a MP unit was engaged in combats withouteigion of re-subordination, or if the

MP unit was re-subordinated to the military commamaho was not subordinated to the Chief

175 Exh.P00956, P04699 p.12-18.
7 Exh.P01635, 2D01366.
Y"Exh.P03770, 5D02002.

Witness Marijan confirmed that a subordinateit of the MP would be responsible to the commartder
whom it was subordinated, as long as the re-subation lasted, T.35806.

Witness Praljak testified that the head of Mditary Police wasCori¢, and that he, Praljak, as the
Commander of the Main Staff was responsible fordperative use of those Military Police units whitéve
been subordinated to him, T.42420-1.

Petkow confirmed that it was standard procedure for teplayment of the military police in combat
operations, T.49601.

178 Witness Marijan testified that he reviewed all dwemts in the archives and had never found a Mjlitar
Police report submitted to the Main Staff, T.35740.
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of the Main Staff’®, the Chief of the Main Staff could not be saicdb&superior to the military
policemen engaged in combats and was not respensibl their conduct®® The duty,
responsibility and material ability to use theirgees only belonged to others. Any failure to
do so could therefore not be attributed to PetkdVor has this been alleged.

99. The Commander of the Operative Zone/Militargtbct did not have an assistant for
the military police tasks. However, the HVO MilyaPolice was organized in five, later on (as
of July 1993) eight battaliot§! at least one battalion always covered the areamnef
Operative Zone/Military District. Commanders of theIP battalions in Operative
Zones/Military Districts were subordinated to then@manders of the OZ/MD in performing
their daily military police duties and were obligéal carry out orders relating to the regular
military police work'®? However, Military Police Administration led and rmmanded all
Military Police units, including the mentioned kmibns'®® Accordingly, the commanders of
the MP battalions which covered the area of an (QX/Mlere subordinated both to the
Commander of the OZ/MD in relation to the regulaltary police tasks and to the Head of
the MP Administration in relation to thgurofessionalactivities. None of these two chains of
subordination went to and/or through the Chief led Main Staff. This is relevant for the
Petkovt Defence case in relation to his allegéel jure competence and scope thereof, his
alleged omission to take certain steps and thersuwpmibordinate relationship that is alleged
to have existed between him and those said to t@wenitted the underlying crimes charged.
100. Commanders of HVO brigades did not have asgsfor the military police tasks, but
the Military Police was organized in a way thattedP Battalion, which covered the area of
the Operative Zone, included independent MP platpaich were in the HVO brigades and
carried out orders of the Brigade Commander withim following scope of competence: (i)
security of barracks and commands; (ii) providingeacort for the brigade’s military convoys;

(ii) guarding points of entry into the era of thegade defence responsibility and (iv) arresting

19 For example, the Commander of the Convict Battali@s not subordinated to the Chief of the MairffSta
Accordingly, if a MP unit had been re-subordinatedthe Commander of the Convict Battalion, this re-
subordinated MP unit has not been in the operdtichain of command of the Chief of the Main Staff.
Exh.P02982, P03075, P04151.
180 witness Gorjanc explained in his report that reeslihation is generally limited with regard to corhbask
(the execution of an entire combat task or one gaphase), time (for the execution of a concretalzat task or
during other non-combat activities or until revaea} and place (as a direct part or at a sepaoatibn). The
re-subordination command defines precisely mutektions and the duration and manner of re-subatidin.
Re-subordination is a complex military action. -hE2D01731 , paras.235-247.
81 Exh.P00957, P02997.
182 Exh.P00957,
183 Exh.P00957, p.5. The Head of the HVO M®A&ri¢ explained in his report to Boban: «The command
structure is headed by the Military Police Admirasibn, and the units are organised in the forrare brigade,
consisting of five battalions. One Military Polibattalion is active in each of the operational zrand the 1st
Light Assault Battalion is active on the entireritery of HZHB.» - exh.P01635.

See also Annex 1@ctivities of the HVO Military Policeand Annex 11 Reports of the MP battalions,
companies and brigade platoons.
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and taking persons into custody of the brigdd®rigade platoons of the Military Police were
thus subordinated to the Brigade Commanders incesxieg four mentioned regular military
police tasks. At the same time Brigade MP platomese subordinated to the Chief of the
Military Police Administration:®®> None of these two chains of subordination wen&rnd/or
through the Chief of the Main Stdfecause theegular military police tasks were not under his
competence. This is again relevant for the Petk@efence case in relation to hie jure
competence, his omission liability and the supesigvordinate relationship between him and
the direct perpetrators of crimes as one of theclements of the command responsibility.
101. In December 1993 the Defence Minister conduthat “the organization of the HVO
Military Police so far has not been efficient, ftinoal, operative and effective” and ordered
the reorganization of the Military Poli¢&® This is further evidence relevant to the conclasio
that Petkowt did not and could not have effective control otrex military police at any time
relevant to the charges; nor, as already notedthimbeen alleged in the Indictment.

102. In December 1993 MP platoons attached to #® Hrigades had been disbanded, as
well as light assault battalion® Light assault MP battalions, which had been deditdo
combat operations, became a part of the regular HNi@ and came into the operational chain
of command of the Main Stalf® This is relevant for the Petk@vDefence case because it
goes to prove that MP platoons attached to theateg did not function properly, which could
directly influence the activities of the brigadetevant for combat readiness and actions. The
disbandment of the light assault MP battalions psothat the existence of the combat units in
two separate operational chains of command (reddi&D units in one, and the MP units in
another) could and did cause uncoordinated militacyions and chaos, as well as the
impossibility to have the effective control oveethnits in combats, which called in turn for
reform and re-structurinf’

103. Pursuant to th®ecision on the Basic Principles of Organization tbe Defence
Department brigade commanders were subordinated and respenso the Supreme
Commanders in all issues, and then alternativeljh¢oHead of the Defence Department and
the Chief of the Main Staff within their competen(se paragraph 70). Since the regular
military police tasks, as explained, were not unither competence of the Chief of the Main
Staff, military commanders were subordinated argpoasible to the Head of the Defence

18 Exh.P00957.

185 Exh.P00956, p.18; P02020, P02310, P02535; POAMI922, P06322.

186 Exh.P07018. It should be noted that this was trs €lecision about the organisation of the Milit&glice
co-signed by the Chief of the Main Staff.

187 Exh.P07419, p.1.

188 Exh.P07169, p.13.

1891t should be noted that «professional units» whigte not subordinated to the Main Staff were aheld at
the same time — exh.P07419, p.1.
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Department in relation to the military police task#is is directly relevant to the proper and
accurate establishment of tide jure authority of the Chief of the Main Staff, his aéd
failure to perform his legal duties to act and/e hon-existence of a superior-subordinate
relationship between the Chief of the Main Staftl ahe military commanders and/or their
subordinates in relation to the activities of th#itary police. It is again important to reiterate
here that it has not been alleged that Petkoould be held responsible for any act attributed t
members of the military police.

3.3. Conclusion

104. The HVO forces consisted of combat and nonbaincomponents. The non-combat
component of the HVO forces were services for theds of the combat component of the
HVO, such as medical care, logistic support, SIgitdfty Police. The subordination line, or
chain-of-command, for non-combat components ofHW® did not go to and/or through the
Chief of the Main Staff, but to the Head of the &®fe Department and his Assistant for the
particular non-combat issu&¥.In other words, there was no direct chain of comanaetween
the Chief of the Main Staff and non-combat compasefithe HVO, node jureauthority and

no basis to infer any sort of control.

105. Pursuant to th®ecision on the Basic Principles of Organization tbé Defence
Department which prescribed that HVO brigade commanders dobke responsible
alternatively to the Head of the Defence Departnoerihe Chief of the Main Staff within their
competence?® brigade commanders were responsible:

0] for combat activities of their units to the @hof the Main Staff and

(i)  for non-combat activities of their units toethHead of the Defence Department.

106. Assistants Commanders for security and thentamaders of the Military Police units in
the Operative Zone/Military District and brigades, explained, were subordinated in the dual
chain of command — to the military commander arel @hief of SIS or the Chief of MP
Administration. Since the Assistants Commanderssémurity were appointed and relieved of
duty by the Head of the Defence Department on tbpgsal of the Chief of SIS, had the status
of the SIS employees, received the salaries fragna®d had broader obligations towards their
superiors in the SIS, military commanders considi¢hat their loyalty was devoted to the SIS
and not to them, the military commanders. Similatpmmanders and members of the

Military Police units were military policemen, witthe broader obligations towards the

190 Exh.4D01286; witness Praljak confirmed parallel inkaof command as presented on the diagram
exh.4D01286, T.42423-4; witness Petkovl.50187-8; witness EA explained the two chaincafmand in
relation to the SIS officers and confirmed that diain of command for SIS did not lead to the Mataff,
T.24802-4.

%1 Exh.P00586, B.IX 6.
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superiors in the MP Administration, and military nemanders believed they were not
supportive enough to the HVO units. For that reasorOctober 1993 military commanders
requested from the President of the HRHB, Prime idfiém, Minister of Defence and
Commander of the Main Staff toyter alia: (i) create changes and establish the right of the
brigades in usage of MP troops, as well as thd agh responsibility of command; (ii) specify
the authorization and way of proposals, appointsiant establishment of SIS servi¢&sAt

the beginning of November 1993 military commanderpiested from the same HRHB bodies,
inter alia, to “establish one and only one command Iit#&"Even after that time, and whilst
Petkovt was deputy-commander, the chain of authority dlaer military police never went
through him.

4. DEPARTMENT/MINISTRY OF INTERIOR

107. Petkod had no authority over the Department of Interibo the extent that the
Department (or its organs) could or should haveggdaany part in relation to the charges its
acts or culpable failures could not be in any wagttributed to Petkowi

108. The Department/Ministry of Interior had thehauity to, inter alia: (i) perform tasks
relating to the prevention and investigation ofrdnal offences; (ii) the discovery and arrest of
perpetrators of criminal offences and their handowgr to the relevant organs; (iii) the
preservation of public law and order; (iv) the gohtand regulation of road traffi¢* Work
reports show that the Department/Ministry exercidegbe tasks and authoriti€s The Chief

of the Main Staff had no authority over the ciuvilipolice and no competence in relation to the
tasks of the Department/Ministry of Interior, whigh relevant for the establishment of the
scope of Petkovis alleged legal duties to act and his allegedilitgtioy omission, as well as
his command responsibility for crimes allegedly ooitted by civilian policemen.

109. Civilian police could be engaged in combatsorupthe order of the Head
Department/Minister of Interior to re-subordinateuit to a military commandér® At no
point has it been shown that a civilian policemaa fbeen re-subordinated to the authority
(direct or indirect) of Petkowi when that person committed a crime. In other wotte
preliminary requirement of temporal coincidencehe chain of command has not been met.
Petkovt could only be held responsible for crimes comrdittyy members of the civilian
police if and where, at the time of the commissbrerimes, this person was subordinated to

192 Exh.3D00796; Slobodan Praljak, T.42448-9.

193 Exh.3D00793.

194 Exh.P00440, Article 10.

195 Exh.P00128, P04699, P04735.

198 Exh.3D02408, P03027, 1D02006, P05963, P06027,38)6206397, P05573; witness Petkoli.49605-6.
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him and when he had effective control over thasper That has not been alleged and has not
been proved.

IIl. CRIME BASIS (until 24 July 1993) **’

1. General factual background

110. The Prosecution case is that a major corfittveen the Croat and the Muslim side
was avoided until mid-April 1993. Until then, itys the tensions grew and local skirmishes
occurred, but in mid-April, as pleaded, HB/HVO fescare said to have set out a broad
campaign of persecutions, military actions, arrasis expulsions to enforce their demands for
re-subordination of the BH Army to the HVO in theopinces 3, 8 and 10 accepted by the
VOPP. The next turn-point is said to have been @0eJ1993 when, as the Prosecution
submits, HB/HVO forces, supported by and involvihg government and the armed forces of
the Republic of Croatia, launched a massive campafgttack, arrest and cleansed Bosnian
Muslims from areas claimed to be part of Hercegrad®®

111. The Prosecution clearly divided the relevanétin three periods:

() until mid-April 1993,

(i)  from mid-April until 30 June 1993,

(i) from 30 June.

112. The PetkoviDefence will address the Prosecution case in blthis division.

1.1. Period until mid-April 1993

113. Until mid-April 1993 the BH Army and the HVOere allies against the joint enemy —
RS Army and its masters. All defence plans andtamyfi actions of the HVO forces included
the BH Army*®® Petkovi's position and understanding was that the HVO tredBH Army
were equal partners in the BH Armed Forces and tthatliberation of BiH, or at least the
defence of its territory was the joint responsipibf the HVO and the BH Army.

114. However, despite this understanding, thereewarforeseeable tensions, incidents,
conflicts between the HVO and the BH Army; all bése were contrary to the interests of the
parties and contrary to the views of PetkovAn end was put to those as soon as possible in
every case. Petkavi always recommended talks and negotiations of localitary
commanders, believing in good faith that they hathmon interest and goal and therefore
should overcome their disagreements and probf@&verytime, he and Halilowiworked

hard to prevent the tension to grow into a fullgeifjed conflict.

1970n 24 July 1993 Petkavivas relieved of duty of the Chief of the Main $taf

198 |ndictment, paras.32,33,37.

199 5ee Annex 3HVO plans: ABiH ally

2035ee Annex 5Petkovi’s orders concerning tenstions and conflicts betwel®’O and ABiH
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115. Tensions and local skirmishes between thd l6¥&® and BH Army units, while the
high-ranking commanders of both forces cooperaptaihnned and conducted joint actions
against the common enemy, cannot constitute the sfanternational armed conflict. Nor has
it been shown that, during that period, Croatiareiged overall control over (or occupied)
those parts of the country where skirmishes to@cel Instead, these incidents were mere
incidents between two allied forces.

116. The two days fight in Prozor in October 1992 @ahe six days of fighting in Gornji
Vakuf (which for five days lasted despite the cefage order of the HVO Supreme
Commander and the joint order of Petkoahd Pasatito end all combat operatidiiy, were
isolated, local skirmishes, not an internationated conflict nor a part therett:

117. In the absence of an international armed mnérimes allegedly commited in Prozor
in October 1992 and the six day long conflict inr@oVakuf in January 1993 could not
constitute grave breaches under Article 2 Statute.

118. Nor could crimes committed in the contexth@de incidents (even if proved) be said to
amount to a widespread/systematic attack againstil&an population. Any crime committed
in a context other than such an attack could nostitute a crime against humanity under
Article 52% The evidence demonstrates that none of the hig-jeolitical and/or military
authorities planned, instigated or in any capagésticipated in the two days local skirmish in
Prozor in October 1992. The evidence also demdsstthat the conflict in Gornji Vakuf in
January 1993 lasted six days after the Supreme Gmouen submitted a cease-fire order, and

five days after the Chief of the Main Staff issubd implementation of a cease-fire oréfér.

21 The Prosecution pleaded that the HB/HVO forcescittd Gorniji Vakuf town and enumerated villages8n
January 1993. The HVO Supreme Commander Bobandshgecease-fire order on 19 January 1993 — exh.
P01211. The same day, 19 January, the represastativthe HVO and the BH Army met in Mostar andeagr
the cease fire - exh.P01205, P01215.

On 20 January 1993 the Chief of the HVO MairffSidilivoj Petkovi¢, and the Commander of the BH Army
4™ Corps Pasaliissued a joint order to end all combat operatitinsprder to end the pointless conflict between
the Muslim and Croatian peoples in Gornji Vakuf awodfight back together against the Serbian Chetnik
aggressor”. It was ordereithter alia, to set up a commission consisting of three memioens the HVO and the
BH Army, which would be responsible for examinimg treasons, motives and consequences of the c¢aritic
to identify the culprits. — Exh.P01238.

On 24 January 1993 Petkévirom Geneva issued the order that the HVO unitGornji Vakuf should
immediately stop offensive activities against BH®Arunits (exh.P01286, P01293).

On 25 January 1993 Silieg, the Commander ofQBeNWH, ordered the absolute cease-fire (exh.P0)L300
and fighting finally stopped.

292 petkovi testified that the event in Prozor in October 1983 not conflict, but incident which was over afte
a day and a half. A few days before the incideatstarted organizational preparations for the djmeraBura”

in the Neretva Valley against RS Army and pulled some material from the OZ and deployed them & th
Neretva Valley. — T.49653.

The Naletili¢ Trial Chamber concluded that an armed conflick&d on the relevant territory at least between
17 April 1993 and the end of February 1994» (p&@;. Adjudicated fact no.202 pursuant to the TCdieaiof 7
September 2006).
203Tadi¢ AJ, para. 271
204 The Blaski: Trial Chamber clarified the meaning of the “sysagiat requirement and established that this
requirement refers tinter alia, the implication of high-level political and/or litary authorities in the definition
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Crimes (even if proved) were localized and isolatéey were insignificant in scale and
number compared to the alleged targeted civiliapufation. The Prosecution thus failed to
prove that these skirmishes could be regarded w®lespread or systematic attack directed
against Muslim civilian population in the contextwhich crimes against humanity could be
committed. Furthermore, it is an adjudicated faet in April 1993 and further on “there was a
widespread and systematic attack against the Mysdirnof the civilian population in the area
relevant to the Indictmenf? there is no such adjudicated for the period prgomid-April
1993 for the simple reason that there is no evidéasupport such a finding.

1.1.1. Milivoj Petkové as peace negotiator

119. In January 1993, Petkovparticipated in three rounds of peace-talks in évanfrom
2" until 6", then from 18 until 12" and finally from 22% until 26".2°® During the whole
month of January, Petkdvi was primarily focused on peace negotiations and th
implementation of the military aspect of the Var@@een Peace Plan. However, the second
day after the commencement of the conflict in Gomgakuf, after the HVO Supreme
Commander issued the cease-fire order, Pethmaticipated in a meeting with representatives
of the ECMM and the BH Army in Mostar. Petkévand PaSati who represented the BH
Army, agreed that an order should be sent to looaimanders in Gornji Vakuf in order to
ease the tensions and to ceasefif@nd on 20 January 1993 they jointly issued a cBese
order. In the preamble of the order, its purposs &plained as follows:

In order to end the pointless conflicts betweenNhslim and Croatian peoples in

Gornji Vakuf and to fight back together against 8erbian Chetnik aggressdf®
120. During the peace conference in Geneva, ora@daly 1993, Boban and Petkowere
informed that fighting in Gornji Vakuf did not cegswhich prompted Petkavito issue a
further order for an immediate cease-fitéOn 25 January 1993, the Commander of the HVO
OZ NWH Siljeg ordered the cease-fit®and the situation in Gornji Vakuf started to calm
down. The evidence proves that Petkogid his best to stop the fighting in Gornji Vakuf,
pacify the situation and encourage the two for&$ Army and the HVO) to fight together, as

allies, against the common enemy.

and establishment of the methodical plan /para;20Bhe may be widespread, or committed on a laogde, by
the “cumulative effect of a series of inhumane aotshe singular effect of an inhumane act of exlaary
magnitude” /para 206/.

295 Naletili¢ TJ, para. 240 (adjudicated fact no. 14 pursuathgdr C decision of 7 Septembre 2006).

2% itness Petkovi, T.49427, 49654; exh.P01038, P01275. See alsoxBreetkovi’s whereabouts in 1993
207 Exh.P01205, P01215.

2% Exh.P01238.

29 Exh.P01286.

#19 Exh.P01300.
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121. The Deputy-Chief of the Main Staff, Miro Anélriwas in Gornji Vakuf during the
conflict. However, he was not sent to, or instrddie go to Gorniji Vakuf by Petkotf* Miro
Andri¢ did not inform Petkowi about the meeting with the representatives ofBReArmy
held on 16 January, nor about the 17 January deaftir the acceptance of the HVO requests
and the plan to attack BH Army in the Gornji Vakuatinicipality. Petkov did not issue a
single order or instruction to Miro Andror any unit of the HB/HVO forces to attack the BH
Army. Accordingly, André¢’s presence in Gornji Vakuf and possible involvemi@ncombats
had no relation with Petka¥iNor has it been alleged
1.2. Period from mid-April until 30 June 1993
122. The Prosecution case is, in short, thath@)HB/HVO leadership set a deadline by 15
April 1993 that all BH Army units in the provinc&s 8 and 10 accepted by the Vance-Owen
Peace Plan should either subordinate themselviie tBlVO or leave the areas covered by the
proposed provinces; (ii) the BH Government did actept the “ultimatum” and on 15 April
1993 HB/HVO forces set out a broad campaign of gmrgons, military actions, arrests and
expulsions, with more then thirty attacks on Mustowns and villages (crime basis relates to
several villages in the period 16-19 April); (ion 9-10 May 1993 HB/HVO forces attacked
Bosnian Muslims in Most&r?
123. Instead, the evidence shows the followingHWO authorities and/or forces did not
plan the war against the Muslim side; (ii) Petkosid not set any deadline for April 1993, nor
participate in setting any such deadline; (iiiymnd-April 1993 HVO forces did not launch any
campaign against BH Muslims, but defended the paftsthe Konjic and Jablanica
municipalities (as of 23 March 1993, and especiaflyof 14 April 1993); (iv) HVO authorities
did not have plans to expand the areas under d¢bairol and accordingly HVO forces did not
plan and/or launch any military action in orderbimaden the area under the control of the
HVO authorities; (v) the result of combats betwdlea HVO and the BH Army from April
1993 until 30 June 1993 was that the BH Army sigaiftly broadened the area under its
control?*
124. Petkou explained in an interview to the Croatian dailye®érnji list” on 2 August
1994 that the Croats in BiH had not been prepatimgmselves for the war against BH
Army.?* Petkovi also testified:

The HVO did not prepare at all for a war against tMuslims. The HVO wanted

the Muslims and Croats to unite as far as possinle to stop the Serb attack or to

21 Exh.4D00348; witness PetkayiT. 49653-4.

22 |ndictment, paras.32, 33, 35.

23 5ee Annex 18vlaps showing expansion of the territory under thetml of the BH Army during 1993
214 Exn.4D01355.
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extend the free territory, depending on the pditiwill of the leaders of Bosnia-
Herzegovina of the d&y?/.../

Your Honours, that was the general position. Atpoint did we prepare for
war against the Muslims. Quite the contrary, wiedrin all manner possible to
draw as close to them as possible and unite dewdlls, to unite our forced®

If others made such preparation, these were unkrnow@tkovt.

125. KreSimir Zubak, Vice-President of the HVO/Gpweent at the relevant time and the
HRHB President after Boban, said in a televisidk show: “It is fact that after the signing of
the Vance-Owen plan, our intentions towards the Iisswere entirely honest, and that we
believed that by signing the agreement the Musluoald accept a peaceful solution to a BiH
crisis. At the moment we signed the Vance-Owen exgent, the Croats, that is the HVO,
controlled 88% of the territory that was supposedbé added to the Croatian provinces,
according to the Vance-Owen plan. After the signihgwever, after the aggression by the
MOS /Muslim Defence Forces/, that territory wasueetl to 50%, which shows that Croats
did not expect the MOS to act in this way. We wamnprepared in this sens&-”

126. The Prosecution did not plead that Petkdd made a demand in early April 1993
that the BH Army units in the provinces 3, 8 andoit@e VOPP be subordinated to the HVO
or leave the areas. The Prosecution alleged tbatiBIHVO authorities (not HVO forces), i.e.
civilian authorities, had made such demand (papdg@8 Indictment). The evidence clearly
demonstrates that Petké\had no part in any such matter.

127. In early April (8) the HVO/Government held its 84session; President Boban
participated at the meeting. The Vance-Owen Peéare Was on the agend&. Petkovi was
not present at the meeting; he was nohsulted about the topic of the meeting and_ditl n
participate in any other way in the preparing o theeting and its conclusiofis. Vegar
testified that the VOPP has been discussed on detimg of the HVO/Government, and that
the Main Staff did not issue or publish any ann@ment’?’ Petkovi testified that the Main

Staff had nothing to do with the so-called “ultimat’.?** The Prosecution did not put to

2 itness Petkov, T.49411.
2 \Witness Petkovi T.49414.
217 Exh.1D02340. Also Filipowi, T.47456, 47458.
218 Exh.P01798. The adjudicated fact is that on 3 IAf@B3 the HVO leadership met in Mostar to discies
implementation of the Vance-Owen Peace Pkardi¢ TJ, para.603(c); adjudicated fact no.155 purstmiiie
TC decision of 14 March 2006)
219 vegar, Assistant Head of the Defence Departmeng also worked as the public relation officer of the
HVO/Government, published the article about the tingein the Croatian daily “Slobodna Dalmacija” -
Exh.P09519.
20 \witness Vegar, T.36970-5.
#L\itness Petkoi, T.49653.

REUTERS (exh.P10675) and the Belgrade daily kBer(exh.P01808) incorrectly interpreted that théOH
announcement was the announcement of the HVO afonees.

46



IT-04-74-T 70743

Petkovt that such evidence was false or incorrect; as ,suichmust be regarded as
unchallenged or, at the very least, as not forrpaug of the Prosecution case against Petkovi
128. The Prosecution claims that in mid-April 19930 forces started a broad campaign of
persecutions, military actions, arrests and expatsiwith more then thirty attacks on Muslim
towns and villages, and specifically that the HV@ces attacked three villages in Prozor
Municipality, launched the offensive in the JabtaniMunicipality in order to conquer
Jablanica and therefore attacked Siband Doljani on 17 April. Whilst there was fighginn
these five villages, the allegation about the tmtheommencement and the reasons of combats
is notbased in evidence.

129. The evidence demonstrates that the HVO hadngade in the Konjic-Jablanica area,
while the BH Army had three brigades — two in Kordind one in Jablanic&? In the middle

of March 1993, other BH Army units arrived to Jalita — Zuka’s special purpose unit which
was directly subordinated to the Supreme Commaadf, She Silver Fox unit and'edo’s
Wolves?® There were 2,500 members of the BH Army, Municigaff and MUP in
Jablanica, while the HVO had a unit of 300 membB&rdrizovié confirmed that it was not
logical from a military aspect that the HVO showdter into conflict against the BH Army
units in the Jablanica aré@.Petkovi testified that the HVO never planned to take aunif
Jablanica, nor did the HVO have the forces or gtteto do s62°

130. Evidence clearly demonstrates that the BH Aattgcked HVO forces in Konjic at the
end of March 1993 and after a short period of netgpeace started the offensive operations in
the Konjic-Jablanica area and further towards Mostawell as in the Central Bosnia:

(1) On 23 March 1993, the BH Army attacked the H¥fces in Konjic, captured 150
HVO soldiers and blocked the towfl. The same day Petkavand Pasati submitted the joint
cease-fire ordéf® and both sides tried to calm the situafithThe HVO/Government
concluded at an emergency session held on 24 Mhattihe situation in Konjic and Jablanica
should be calmed with all political means, but tadequate measures should be prepared if

political measures fail to produce a favourableioh 2*°

222\\jitness Idrizowt, T.9767.

223 pid., T.9739.

224 |bid., T.9767-8.

225 \Vitness Idrizow, T.9771.

226 \Witness Petkowi T.49432; Maré testified that the HVO did not have an intentiontake Jablanica town,
and was not able to do so, T.48193; Jasak, T.48854A, T.49141-2.

The evidence refutes the conclusions ofNhgetili¢ Trial Chamber (TJ, paras.25,30) that the HVO dffes
aimed at taking Jablanica (adjudicated facts ng.2Z6and 30 pursuant to the Trial Chamber's detisio7
September 2006).

221 Exh.4D00438
228 Exh.4D00125
229 Exh.4D00806, 4D01556, 4D01558, 4D01168.
20 Exh.2D01402.
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(i)  Tensions and incident continued in the aretl tine mid-April 199323
(i) On 14 April 1993 the Commander of the BH Arndgblanica Brigade ordered the full
mobilization of all units and gave the specifickgo the battalions, including th& Battalion
which was deployed at the Risovac plateau, Soand Doljani®*?> The same day the
commander of the HVO unit in the area reported thatsituation in Konjic worsened on 13
April, that the Croatian village Buagk and some other areas were attacked, Kostaj@isa h
been shelled, and that actually started the geattiaadk on the Konjic and Jablanica area. The
HVO commander asked for help from the HVO unitshi@ Prozor Municipality>>
(iv)  On 15-16 April the BH Army continued its offsive actions and the HVO units in the
Konjic-Jablanica area literally cried for hefp.
(v) On 17 April the officer of the®™BH Army Corps reported the results of the military
actions in the Konjic area, concluding: “We wily tto have the work in Konjic completed as
soon as possible, and then start with all brigatdesiterattack in two directions:

1. Konjic-Jablanica-Mostar

2. Konjic-Prozor-Rama®®®
The document clearly demonstrates the military plainthe BH Army: to “complete the work”
in Konjic, and then through Jablanica towards Mosta
(vi)  In order to assist HVO units in the Konjic-Jahica area, HVO units belonging to the
Operative Zones NWH and SEH took certain militacyians, including an attack on Soévi
and three villages in the neighboring Prozor Muysagity.>*°
(vii) On 18 April 1993 Boban and Izetbegévssued the cease-fire oréf& and Petkow
accordingly submitted the same order to the commxanof the HVO Operative Zoné¥.
(vii) Military actions of the BH Army in the Kongi-Jablanica area did not stop.In May

1993 two small Croatian enclaves remained in teaf One of them, Kostajnica, was

1 Exh.P01803, P01810, 2D00774, 2D00775, 2D00776.

B2Exh.2D00246.

23 Exh.P01874.

24 Exh.P01879, P01887, 4D00083, 4D00874, 4D0045338013D00557, 4D00085.

235 Exh.4D00599. It should be noted that the nameheftown «Konjic» mentioned for the first time ireth
guated sentence has been incorrectly written ifEtiglish text as «Prozor».

26 Exh.P01874, P01879, 4D00453, P01882.

7 Exh.2D00089

28 Exh.P01959.

239 Exh.4D00445, 4D01156, 4D00090, 4D00139, 4D000TI02r58, P02128, 4D01565. [REDACTED] —
exh.P02185, p.8 /el.

290 Exh.4D01216
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conquered by the BH Army in July 198%.Another Croatian enclave (comprising the villages
of Turija, Zaslivlje, Zahte) remained in the area until the end of confftét.

(ix)  Mostar 9 May 1993

€)) The Prosecution incorrectly pleaded that th&@romtation line running north and south
along the Bulevar and Saégiva Street, on the west bank of Neretva River, egasblished on

9 May 1993 as the result of the armed conflict leetavthe HVO and the BH Army (para. 98
Indictment). The evidence demonstrates that thesidiv line was established on 20 April
1993, at the meeting of the representatives oBthéA\rmy and the HVO in the presence of the
representatives of the international commufity.

(b) The Prosecution pleaded that on 9 May 1993 Hd©@es «attacked Bosnian Muslims
in Mostar town» and that the attack on the Vrarbcg@lding was a part of this operation
(Indictment para.94). It should be noted that thhesBcution underlined that the Vranica
building was an apartment complex with a large neimds civilians, but was silent in relation
to the fact the @ Corps of the BH Army and the Command of the BH #rvostar Brigade
had their headquarters in the same Vranica buildamgl that other facilities in the Vranica
building complex belonged to the BH Armi¥. The evidence demonstrates it was the BH
Army that started hostilities there; in any case] turthermore, that building would have been
and was a valid military objective because of thespnce and activities of th& €orps in that
building?*> However, for the responsibility of the Accusedtiis case the more relevant issue
is the target of the combat activities of the H\W®cks in Mostar. The evidence establishes that
targets of the HVO forces were only the headqusrtdrthe BH Army Commands in the
Vranica building and the military objects of the Bximy.>*® These were legitimate military

objectives that could be attacked.

241 Exh.P03311, P03371, P03381, P03465
242 Exh.4D01219.
%% Exh.4D00557, 3D00676, 3D00016, 3D00017; Pellnag9759; Praljak, T.42501; P&riT.47913; Jasak,
T.48671; Mart, T.48197; Petkov T.49544. It is also the adjudicated fact that &&rApril 1993 there was an
armed incident between the HVO and an ABIH unitisteed in Hotel Mostar, which was on the separalioe
between the BH Croat and the BH Muslim part of toviNaletili¢c TJ, para.38; adjudicated fact pursuant to the
TC decision of 14 March 2006).
244 Naletili¢ TJ, para. 39 (adjudicated fact n0.93 pursuarti@dliC decision of 7 September 2006).
245 IREDACTED]; witness CV testified that Vranica hiiitg “was where the "™ Corps was and /.../ the #1
Motorised Brigade, and they were linked with aaelh basement”, T.12540-1. Witness Masstified that the
HVO decided to take the Vranica building and thenowand of the % Corps of the BH Army, T.48197.
245 [REDACTED] Witness CV, T.12644-5; Lizde, T.1794%&heP10034 — X@is statement of the witness DY,
paras.6 and 7; Mari T.48197; exh.4D00628.

The Naletili¢ Trial Chamber stated that «one of the targets thasABIH headquarters in the Vranica
building» (para. 40; adjudicated fact no.94 purstarthe TC decision of 7 September 2006).
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(c) Petkové was not in Mostar on the morning of 9 May wherhfigg started, but arrived
in early afternood?’ He immediately tried to contact Pagat order to stop combats, but did
not succeed® Petkovi then informed Boban that the contact should babéished with the
Muslim side and a cease-fire agreed. Boban accéjdesiiggestion, contacted Izetbegoand
they agreed to issue a cease-fire order the fafigwlay®*® On 10 May Boban and Izetbegévi
submitted the orderfS? and Petkog helped Boban in transcribing the docunféhBoban and
Izetbegowt instructed Petkodiand Halilove to meet and agree the details, so Petkaxgnt

to Kiseljak and met with Halilo¢i They were accompanied by General Morilf6hOn 11
May all of them went to Méugorj¢>® and on 12 May Halilo¢i and Petkowi signed the
agreement, Morillon and Thebault also co-sigfiéd:he situation started to calm and until 30
June 1993 the commanders of the two forces gegaerathmunicated well in the Mostar area,
and although there were some incidents, the situatas under generally qufet.

(x)  On 9 June 1993 the BH Army took control oveaviik 2°°

(xiy  On 13 June 1993 BH Army took control over Kak&’

131. To conclude, in relation to the crimes alldgeztbmmitted by the HVO authorities
and/or forces in mid-April 1993 it is irrelevant igh army started the conflict. However, in
relation to the Prosecution pleading about an atlelgroad campaign of military actions and
persecution by HVO forces, it is highly relevantegtablish the true content and context of the
combats in Konjic-Jablanica and surrounding arel3& forces, as far as Petkévknew and
understood, launched military actions only and esigkely to assist the HVO units in the
Konjic-Jablanica area, which were attacked by th¢ A&my units. Petkovd did not plan
and/or order any of these military actions, and mld participate in the conducting of these
actions. As of 18 April 1993, he was engaged inotiajons with Halilov¢, establishing joint
commands, meetings with the HVO and BH Army mijtaommanders in Central Bosnia and
other peace-keeping procesé¥sAt no time did Petkovi plan unlawful actions, nor has this

been put to him in cross-examination.

247 \Witness Petkovic, T.49535; Jasak, T.48674;@&47928

28 \Witness Petkovi T.49536-7; Peéi T.47933.

9 Witness Petkovi T.49541

29 Exh.4D00456, 4D00457

»L\itness Petkovi T.49548

22 Exh.P02461; witness PetkayiT.49549.

>33 \Witness Petkovi T.49550.

%4 Exh.P02344; witness PetkdyiT.49553. Petkoviexplained that the agreement was operationalizatiche
Boban-lzetbegovis agreement of 10 May.

2 \Witness Petkov, T.49555; Maw, T.48206-7; Jasak, T.48684; Refl.47935; Rajkov, T.13033.

%% Exh.P02740, P02750, 2D01407. Petkotastified that he immediately asked for a meetiith Halilovi¢,
still believing that the combats could be stoppgaégotiations — T.49456.

%7 Exh.P02740. Only then Petkéwiealized that the situation “no longer gave anyaie hope of stopping these
evetns through negotiations” (emphasis added) 94b48.

8 5ee Annex 8Petkovi’s whereabouts in 1993.
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1.3. Period from 30 June 1993

132. The Prosecution case is that on 30 June 189BIid Army attacked the HVO in the
barracks in the northern part of Mostar town, ameht (i) HVO forces commenced a siege
against East Mostar, which involved shelling, snifje2, blocking of humanitarian aid and
deprivations directed against Muslims in East Mgs{a) HVO forces, supported by the
government and armed forces of Croatia, launchethssive campaign to attack, arrest and
cleanse BH Muslims from areas claimed to be parfti@fceg-Bosna (Indictment, paragraph
37).

133. 30 June 1993 was the turning-point in thetieiahip between Croat and Muslim
forces in BiH. All-out war started on that d&j. However, the Prosecution incorrectly
described the events on 30 June 1993 as the “atfatlie BH Army on the HVO barracks in
the northern part of Mostar town” and avoids explay the circumstances that led to, thereby
explaining, the outbreak of war in the Mostar awaa30 June 1993. In order to understand the
need for and validity of security and military messs taken by the HB/HVO authorities,
including Petkow’s order for disarmament and isolation of the MusklVVO soldiers and the
able-bodied Muslim men in the Mostar regfShit is essential to look at the circumstances in
which these measures became necessary and hadebeularily justified. The most relevant
factual circumstancegspt challenged by the Prosecutjomill be recounted briefly below.

134. As already explained, until 30 June 1993 thieABmy established control of the whole
Konjic municipality, save two enclaves (1/ villagsrija, Zaslivlje, Zabtte; 2/ Kostajnicaf*
then Travnik®? and Kakarf®®in Central Bosnia.

135. According to intelligence, the BH Army plannged launch offensive actions in the
Neretva valley®* Therefore, on 7 June 1993 Petkoigsued an order to the Commander of the
OZ SEH to prepare for the defence: to assess agahize the necessary number of units to
prevent a possible Muslim breakthrough along thesaxf Jablanica-Bijelo Polje-Mostar, to
fortify all lines towards the BH Army, set obstalend build positions deep in the territ1y.

That order had a sound, valid, military basis —seauby the fear based on reliable information

29 Witness Petko¢j T.49465; Praljak, T.42279; PavldyiT.46839-40; Mad, T.48212; Jasak, T.48684;
Filipovi¢, T.47456.

20 Exh.P03019.

61 Exh.4D012186.

62 Exh.4D00562, 1C01185, P02740, P02750

263 Exh.1C01185, P02740; witness Jasak, T.48685

%4 WWitness Jasak testified that VOS indicated that B Army would try to link up Konjic, Jablanica én
Mostar area in order to obtain the right conditiémspressing on towards Stolaapljina and Neum, and the
they envisaged that the attack could happen artuhdy. /T.48685/

25 Exh.4D00948. Witness Jasak testified that this demts submitted by Petk@viwas based on VOS
information, T.48688.
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of further offensive actions by the BH Army in aseahere the positions of the HVO would
have been exposed.
136. On 26 June 1993, at a meeting indgorje, HVO representatives warned General
Morillon of the possibility that the Muslim side dhdoeen organizing a frontal assault against
the town of Mostar and the HVO positions in itsinity.?*® Petkovi testified:
Our knowledge was that we followed the developmentbe BH Army and its
offensive in Central Bosnia and in the Konjic-Jatita areas, and we expected a
further attack or movements on the part of the BhhyAtowards Mostar. /.../ But |
never thought that it would happen in this shapéoom, to be quite hon&sf
Morrillon did not deny that this had been the cd3etkovic held these beliefs in good faith.
This is direct, and un-disputed, evidence of Pdatkevmindset at the relevant time. He knew
and had reason to fear renewed offensive operafions the BH Army and could therefore
reasonably assume that security measures werdigdsto limit the potentially prejudicial
consequences of such attacks upon their positiimsce was no evil intent nor any criminal
plan behind his views: he was concerned by therideséing military relationship between
HVO and BH Army and what was perceived as the emiregly aggressive stance of ABIH
forces.
137. Up until 30 June 1993 no HVO commander haérakny measure against the HVO
soldiers of Muslim ethnicity, except for measurbattapplied to everybody, irrespective of
ethnicity?®® Those measures do not form part of the chargemin@mders of HVO units
wanted Muslim soldiers to stay in the urfitput if somebody wanted to be discharged from
the HVO, he was allowed to go and could turn bEeiNew military developments impacted
on those circumstances dramatically.
138. On 30 June 1993, the BH Army occupied not ¢timyNorthern Barracks, as pleaded by
the Prosecution, but the area of Bijelo Polje, ¢réipand all other places in an area stretching
for 26 kilometres north of Mostaf! This action established communication between Bfost
and Jablanica fully under the control of the BH Armwhich created preconditions for the BH

Army units in the Mostar area to link up with unftem other parts of the country, and to

2% Exh.4D00702. Witness Jasak testified that it waseapmade by Petkavio the international community to
get involved in order to keep large-scale civilaasualties from occurring and in order to help stepfighting,
T.48689.

*7\Witness Petkov, T.49585.

28 \Witness Petkovi, T.49589; Pavlow, T.46835.

%9 Jasak testified that HYO commanders trusted thoasliMs who had stayed on in HVO units after 9 May
1993 /T.48701, 48704-5/. Exh.P02562, 5D01115.

#"9 Exh.4D01180, 4D01225, 4D01633, 4D01634, 4D016390) U5, 4D01646, 4D01647, 4D01648. Witness
Petkove, T.49590; Mar, T.48209, 48211.

"1 Exh.4D01216, 4D00622, ; witness Nissen, T.20634aKaT.48684; Peij T.47943, Mai, T.48212.
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receive regular supplies of weapons, ammunition @theér necessiti€s? Previously known
BH Army goals and plans to gain full control of ttezritory on the Jablanica-Mostar-Neum
axis, proposed by Halilofj at a joint session of the Presidency, Governmand
parliamentary parties on 10 March 1993, were oep away.

“6. Make sure that the port of Pde and the Plée — Mostar — Sarajevo —

Zenica road are in continuous operation for the de®f the state of BH. If

necessary, engage international forces for thig] also use our own forces as

necessary to secure that ared”
139. The evidence clearly demonstrates that theABHy occupied the area north of East
Mostar in cooperation with the HVO soldiers of Moslethnicity in the 2 HVO Brigade,
whose defence position were in the Northern Bagaukd the area north of Mostar towards
Jablanic&’® In the report of the Staff of the Supreme Commahthe BH Army of 1 July
1993 the combats in the zone of responsibilityhef 4" Corps on 30 June 1993 was described
as follows:

“Our forces successfully repelled yesterday’s eitteby Ustasha units and
captured some very important strongholds in a cexaitack: Sjeverni Logor,
Rastane, Vrage, Bijelo Polje, Salakovac and Rosci. Among othergs, we hold
all HE /hydroelectric power plants/ on the Neretwger except theCapljina HE.
About 100 /HVO/ soldiers surrendered to our foraed several hundred captured
civilians have been freed. The BH Army seized geldrooty consisting of weapons
and ammunitions in the North Camp.

According to a report by theé"4Corps Command, the units of this Corps linked
up with the forces of thé"8Corps, which will have a positive effect on theniy
combat operations.2”

Klaus Nissen confirmed that the BH Army had linkezbir forces in Mostar with those
deployed in the Jablanica aféa[REDACTED]?"’ International observers understood that it
was a cohesive line from the ndrthand that action was a planned and was a partrgéra

operatior?’®

272 Communication between Mostar and Jablanica istantiated, for instance, by the following documents
4D00768, 4D00545, 2D01389. Also Jasak, T. 48684idj¢, 48212-3, 48216-8, Bozo P&riT.47968, 47972,
47974-9.

233D02648, page 151.

274 4D01056, 4D01058, 4D01060, 4D01062, 4D01066; VEENER, T.11947; Pe€iT.47943; Max, T. 48212;
Jasak, T.48684-6; Petka@yiT.49576.

25 Exh.2D01389.

278 \Witness Nissen, T.20636.

27" Exh.P03361, para.6.C.3.

28 \Witness Nissen,T.20637.

2 itness Nissen, T.20638-9.

53



IT-04-74-T 70736

140. [REDACTED] reported about the «mutiny of Muslim soldiers e HVO>* and that
BH Army took the Northern HVO Barracks, the dam dhd village of Rastani on the west-
bank®®! Klaus Nissen testified that the ECMM “learnt fromarious sources that single
soldiers, probably also some troops, parts of sodyit, rather, single soldiers of the armija
who served under the HVO had risen against the H\&Dainst their leaderg®?
[REDACTED] reported that “on June 3pat dawn, the expected happens” and that “it seems
that the operation was triggered off during thehhigf June 29/3® when the Muslims enlisted
in the HVO 3%2% Brigade with the basis in the TIHOMIR MiSIbarracks deserted with their
weapons to join the ranks of the BiH. Seizing thpportunity, the Muslims advanced north
and reached BIJELO POLJE*
141. [REDACTED] also reported that Croats were very concerned Mhatlims were
deserting from the %L and the » HVO Brigades and joining the BH Army unff
[REDACTED] reported as well about the “29 July BiH Army offeres which resulted in a
significant increase in military activity in andoand Mostar and a further worsening of the
security situation in same are&&®. These concerns were legitimate, reasonable atifigds
The Prosecution has not shown otherwise.
142. On 30 June 1993 Halildvicongratulated Pasalifor his successful operations, and
Pasak informed him that he was “gathering some forces ffother activities?®” Their
conversation was known to the HVO commanders atine?®
143. Clearly, the situation was deteriorating rapahd dramatically, putting great pressure
on HVO forces to react.
144. The War Radio BiH Mostar broadcasted the dpeéthe Commander of the BH Army
4™ Corps Pasalion 30 June 1993 at 11,00 hours:
/...l Citizens of Mostar, Muslims and other honeBtzens, beat ustasha on every
step. /.../ People, citizens of Mostar, you haventtetstand that this is a judgement
day when you have to start with fight. | am ingteach citizen who can to bear a
rifle, who can bear a rock, to kill ustasha crimisdecause there is no life with
ustasha here accept life with Muslims, honest Gaoat and loyal Serbs. We,

citizens of Mostar announce loss of legendary contmaHujko. But gentlemen,

280 Exh.P03952, para.2.b/; witness Nissen, T.20641.
%1 Exh.P03031.

22\Njitness Nissen, T.20449.

2831t should be stated — 2nd Brigade.

284 Exh.P04698A, p.38.

285 Exh.P02979, para.5.a(3).

20 Exh.P06332.

%7 Exh.P03030.

28 Exh.P03026. Witness Jasak, T.48969-7.
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you have to know hundreds and thousands of likesugko are going to be born
tonight directly in the fight against you who impdsa war on ué®®
It was obvious: the war between the Croat and thuslivh side had started in Mostar area.
Defensive, reactive and anticipatory military stepgeded to be taken promptly and effectively
to avoid further military defeats guarantee thdiitg and security of HVO positions, protect
its own forces and protect the local population gmdvent enemy forces from growing
stronger and more numerous. As discussed furthtowbethese measures were urgent,
justified, proportionate and legitimate from a aity viewpoint. They have not been shown to
be anything other than the exercise of sound amrdoreble military judgement in the
circumstances. Whilst Petk@vivas involved in reacting to these military thredts had no
part in any crimes that is said to have accompamiddilowed those.
145. On 30 June 1993 the President of the HVO/Guowent a Prti and the Head of the
Defence Department a Stojssued a proclamation statingter alia:
As a nation, we have to defend every one of oorelsp hearths and churches-
We have to defend them if we wish to survive swrtgion /.../.
Let us unite our forces, in every village, everpd settlement, in every part of
our Herceg-Bosna, in order to stop the Muslim aggren. ,.../
New Muslim aggression against Mostar has also ghbwabout changes in the
lifestyle, behaviour and operation of the militamd civil system in this are&°
Stoji¢ issued the order that all military conscripts ddaeport to the defence offices or their
unit within 24 hour$* and ordered the HVO in Posusje to urgently mobilidl available
human resources and MT%.[REDACTED] reported about the general mobilization and a
curfew?®® No doubt, the security situation had become exetemdifficult and required urgent,
security and military measures; a failure to devealld have allowed the BH Army to continue
with its offensive operations in the Mostar regidtetkové’'s 30 June 1993 order for the
isolation of Muslim HVO soldiers and able-bodied $im men was one of those orders that
had been rendered necessary by a dramatic chacgetimstance$>

Operation “South”

146. In order to prevent the BH Army from broadenthe territory under its control south
of Mostar, Boban decided that an operatigrentitied “South”, should be launched in the mid-

289 Exh.2D00448.

299 Exh.P03023.

21 Exh.P03023.

292 Exh.P03024.

293 Exh.P02979, para.5.a (3).

294 petkovi's order extensively discussed in paras.241-284.

2% Gorjanc explained in his report: «According to ld&rpretations the term operation indicates arljtany
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July 1993. He informed Petkavabout it on 5 July. Petka¥s position was that the HVO at
that moment was not capable of undertaking of argh an operation, or even action, and he
informed Boban of his position. Boban responded tia would find a team capable of
carrying out that task® The task was then entrusted to the Brigadier LDkanko?®” who
established the Command of the Operation. Petkoss not member of that commafidand
was not present on the ground during the operatib8imply put, Petkovi was not in a chain
of command relevant to that operation (nor hagérballeged) and he had no means of control
over the troops involved therein, nor any commagdiole in relation to them. Operation
«South» involved the®land the % HVO Brigade, independent detachment Ludvig Pa¥lovi
and a group of the 5th Guards Brigade—a group afnteers>*® which were subordinated to
the Commander of the Operation. The Operation whsdailed to be carried out on 13 Jiffy.
However, it was postponed because of sabotagenadbyp the BH Army in the area, and was
launched on 15 July, without succé%s.

147. The evidence shows that the BH Army launchadzbtage actions in Dubrava Plateau
(Stolac andCapljina Municipalities) on 13 July 1998 On the night of 12 July, a substantial
amount of ABIH forces attacked HVO units from diffet directions®* throughout the

Dubrava Plateatf’ especially Domanovi,**® Masline®” Borojevii,**® Aladiniéi, *°° Rotimlja,

activity regardless of the goal, type of forcesyiag it out and level of command. According te tfiugoslav
interpretation the term operation indicates militaction by joint forces in a large area over agltime period
and at them strategic or operational level of comina\t the tactical level of command, military adies are
called engagements or battles.» Exh.4D01731, &#a.2

Witness Beneta testified that in accordandh thie doctrine that was known there at the timggr@tion
South would not be considered an operation buigrata battle that took a very short time and sifoatles were
involved. /T.46609/
2% Witness Petkovj T.49598. Witness Beneta testified that the Conteanf the 3 HVO Brigade (which
defended the southern part of Mostar) lvan Primavas of the opinion that his unit was not able aonch
attack, T.46629.
27 Witness Petkov, T.49598. Beneta testified that DZanko sent hirpauicipate in the Operation and defined
his tasks, T. 46610-1. The order for the attack svdsmitted by DZanko — exh.P03048.
2% Exh.4D01695. Beneta testified that he did not nieetkové at the time and did not see any document
showing that he would participate in the plannimgi/ar conducting the Operation, T.46630. Also Peiko
T.49598; Pavlow, T.46828.
29 Beneta testified that Boban arrived at the artiligositions not far from the Command, but Petkavas not
there, T.46630.
30 witness Beneta, T.46728.
1 witness Beneta, T.46611.
392 \vitness Beneta, T.46630.
303Exh.4D01715, p.3.; P09935, 4D01042, 4D01096, 4DA1dGness Beneta, T.46626.
%% Exh.4D01715; Witness Beneta, T.46612
395 Exhibits: 4D01096, 4D01042, P03427, P03449, PO3@53640, P03428, P08648; P09935, para.26; P09770
p.7.
3% Exh.P09935, 4D01042, P03449, P03546; P10145, pargRelevant for para.176 Indictment)
%97 Exh.4D01101, 4D00462, 4D00910.
308 Exh.4D00462 (Relevant for para.164 Indictment)
309 Exh.4D00462 (Relevant for para.161, 162 Indicthent
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PjeSevac Greda, Pretif, Opligici, ™ Lokve **? Kewici,**® Bivolje Brdo*'* and Pitelj.>*> The
sabotage actions caused many casualties, civitidmmlitary, on both side¥°

148. A group of able-bodied men in Dubrava Platedwg were hiding in the area, were also
involved in sabotage actions. The group had estadydi radio contact with the BH Army from
Blagaj and was sourcing rifles from them. Many gedpom Blagaj and Gubavica joined the
group. On 12 July they received an order from th@mand in Mostar to launch an action in
the surroundings of Domanayi not far from Potkos, together with the peoplenirPrenj and
Bregava. They knew that similar actions were beaindertaken near Buna, Gubavica, and at
the checkpoint was near the village of PijeSci.yl'teok their positions at dawn on 13 July
1993 and arrested all members of the HVO units fivolje Brdo3’

1.4. Conclusion

149. From 30 June 1993 to April 1994 there wasinaet fighting between the BH Army
and the HVO forces in and around Mostar tWfiThanks to military measures adopted by the
HVO, the front-line remained completely unchangadiown and almost unchanged in the
greater Mostar area. However, in other areas theABHy continued to broaden the territory
under its controf™®

0] in July the BH Army conquered Kostajnica, a @troenclave in the Konijic
Municipality;*°

(i) in July the BH Army conquered Fojnica®
(i) in July the BH Army conquered Bugojrié®
(iv)  in July the BH Army conquered Doljarf®

319 Exh.4D00462 (Relevant for para.160-162 Indictment)

311 Exh.4D01042, P03449 (Relevant for para.179 Indéctin

312 Exh.P03546; P09753, p. 3; P09770, p.7. (Relevamidoa.180 Indictment)

313 Exh.P03546 (Relevant for para.177 Indictment)

314 Exh.4D01042; P09935; P10145, para. 45. (Relewarpdra.177 Indictment)

315 Exh.4D01715 (Relevant for para.178 Indictment)

315 Exh.4D01715; witness Beneta, T.46612; PawoVi46827

317 Exh.P10145, 92bis statement of witness Vilogoracap.40, 42-45. Witness Beneta, T. 46617-20.

%18 Exh.P04743, 3D00736, 3D00737, 3D00740, 3D0093P0839, 3D00941,3D02591 (On 21 September 1993
Zuka informed Izetbetovithat «people are asking for Mostar to be liberatadd that the BH Army «had
strength» not only for Stolac and Dubrava platému,for Neum, «and if they behave improperly, wédl take
Grude and Listica from them, we will take everythiftom them».); 4D00488, 4D00709, 4D00711, 4D00724,
4D00727, 4D00741, 4D00778, 4D00779, 4D00780, 4DRNA®00786 (BH Army order for attack, operation
«Vrdi 93»); 4D00793, 4D00794, 4D00795, 4D00800, 4016, 4D01115, 4D01116, 4D01117, 4D01547,
4D01702, 4D01719, 4D01722. Also Marir.48177, 48183-187; PavlayiT.46875; Slobodan Praljak, T.42288;
Petkovt, T.49483.

319 See Annex 15Maps showing expansion of the territory under thetml of BH Army during 1993
$0Exnh.P03311, P03371, P03381, P03465

21 Exh.P03511

322 Exh.P03822, P03771, P09503 ([REDACTED] reportedsAugust 1993 that “approximately 5,000 Croats
have fled Muslim ethnic cleansing in the Bugojneaawhile as many as one thousand may still be dugdéhst
their will in the town itself”).

%23 Exh.1D02288.
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(v)  in October the BH Army conquered some villagethe Vare$ Municipality?*

(vi)  in November the BH Army conquered Varés.

150. All-out (“total”) war between HVO forces anget BH Army, which started on 30 June
1993, security and other military measures takenth®y HVO authorities and/or forces,
including the disarmament and isolation of the MusHVO soldiers and the isolation of the
military conscripts of the BH Army, had not beerampied or predicted by the HB/HVO
leadership until this dramatic turn of events. Eheseasures were a reaction to, and the
consequence of, the offensive operations of theABHy, which started in mid-April 1993 and
culminated on 30 June 1993 with the betrayal ofHN® soldiers of the Muslim ethnicity and
their joining the BH Army in the Mostar region. Ttigeat that this might occur in other HVO
units in the Mostar region, and the joint militaagtions of the BH Army and these Muslim
HVO soldiers could cause the HVO to lose contradrothe whole Mostar region, demanded
immediate measures on the part of the HVO autlesritPetko\d was completely surprised
with the events on 30 June 1993 and the threatstiddenly became real and danger8is.
The events of 30 June 1993 and what unfolded friolmad not been planned by Petkovi
and/or HVO authorities. His reaction was, as disedsabove, rendered necessary from a
militarily point of view by the change in circumates; it was also lawful in the
circumstance’’

151. Petkow's efforts, acts and intentions until that momemrevall directed towards the
establishment and development of a good and copenelationship with the BH Army,
including the establishment of a joint command. vBnéing conflicts, calming tensions,
negotiations, direct and friendly communicationhwihe BH Army commanders were basic
characteristics of the Petkatd conduct up to that poifit® The commencement of an all-out
war meant that his approach was not successful, by no fault of his Dramatically
deteriorating military circumstances called for newlawful — measures. Petkovdid not
envisage nor adopt any unlawful ones.

2. PERSECUTION
2.1. The charges

324 See paras. 410-412.

%25 Exh.4D00519

3% Witness Jasak testified that VOS in its reportslicated that the BH Army would try to link up tleeareas,
Konijic, Jablanica and Mostar, in order to obtaia tight conditions for pressing on towards Stolapljina and
Neum» /T. 48685/. However, VOS report was not aoest as particularly alarming because the HVO
commanders did not have doubts about the loyalttheif Muslim soldiers who remained in the uniteen®
May 1993. Jasak said that “there was widespreapga@ntment and disbelief in the Main Staff /T.4868

327 See paras.241-284.

328 See Annex 5Petkovi's orders concerning tensions and conflicts betwk&f® and ABiH
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152. The offence of “persecutions” is charged iatren to all counts of the Indictment. In
the absence of specific (or contrary) pleadingsham point, the Indictment can only be read as
suggesting that the underlying acts said to beliap# amounting to persecution pursuant to
Article 5(h) are the same acts that are also clidaggeseparate crimes in the Indictment. In
other words, the same acts and underlying actsreasad to qualify as “willful kiling”,
“deportation”, etc, are said to be capable of aniognto persecutions where the necessary
requirements are met.

153. As regard the conduct imputed to Petkamder that particular count, no material fact
relevant to establishing the elements of the ciofngersecutionsactus reusandmens reghas
been pleaded in relation to any of the underlymgdents. In particular, the Indictment fails to
plead any material fact as would be relevant toaldisthing Petkov's alleged
persecutory/discriminatormens reaAs such, this part of the charges should be disedi for
that reason already.

2.2.  Preliminary temporal considerations

154. The submissions made below apply, in genévahll acts charged as persecutions.
However, preliminary submissions must be made gardethe different stages of the tensions
and then conflict that opposed the HVO and the BhkhyAduring the relevant period:

(1) until mid-April 93: During that period, and as noted above, isolatemients occurred

which are not sufficient to qualify as either wigemsad or systematic attack on a civilian
population®*® Accordingly, no crime committed in that contexuttbqualify as crimes against
humanity, let alone as acts of persecution. Evémsfwere the case, the Prosecution has failed
to establish that each and all of the crimes clth(gg were part of such an attack and (b) that
any of those was committed with the requisite disicratory mindset necessary under Article
5(h).

(i) mid-April - 30 June 93During that period, crimes to the extent theyénbeen proven

were limited to the Mostar and Soévarea, or area close to SéviThe Prosecution failed to
establish that crimes charged (i) were part of whaespread or systematic attack directed
against civilian population and (i) committed witie requisite discriminatory mindset.

(i) after 30 June 9®uring that period, the scope of alleged crimiactivities greatly

increased. Most of the alleged crimes were notctBck against civilians, or at least against

persons who were alleged to be civilians, nor venme of the widespread or systematic attack

329 According to thenformation about situation in the municipality Bfozor and position of the Muslim people
in relation to the events from 23 and 24 Octobe®2 Yrepared on 14 November 1992 by therum of
«expelled» Muslim organisationthere were no major damages on objects, save thbgh were a specific
target of the attack, there were no civilian cases| after the attack the BH Army started to e@eLcivilians
from the town and the Army withdrew on the southexit towards Jablanica. — Exh.P00744
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against civilian population. In addition, it remaithe case that none of the underlying crimes
charged during that period were shown beyond redderdoubt to have been committed with
the requisite persecutory mindset.

2.3 The evidence

155. For the crimes that have been proved to haga bommitted, there is no or insufficient
evidence to warrant a finding, beyond reasonablébtithat the perpetrators of these crimes
(whomever they might be since they were not ideat)f possessed and acted pursuant to the
requisite persecutorgnens rearelevant to Article 5(h§>° This element is “an indispensable
legal ingredient” of this crim&" which may not be assumed but must instead be grove
beyond any reasonable doubt: this has not beenalmhéhere remains a reasonable possibility
that the perpetrators might have committed theseesrin the absence of this particular state
of mind.

156. Nor has it been shown that Petkdvimself possessed or acted with the awareness of a
persecutorymens reaowards the alleged victims of these crimes. bdtehe evidence amply
demonstrates an absence of discriminatory mindseiopart:

0] Petkovi came to BiH to protect locals from the Serbianraggor, regardless of
ethnicity or religion®*?

(i)  The record makes it clear that Petkounsisted that everyone, not just Croats, should
be protected and treated lawfully and humari&ly;

(i)  When he arrived, Petko¥ihelped set up a military force that was multi-éthand
included many Muslim fighter&

(iv)  Petkovt expressed his distress and disappointment wheatargidevelopments forced

him to order the arrest and separation of Muslititany-able bodied mef*®

330 See, e.g.Kupreski TJ, para. 633Blaski: TJ, para. 235Kordi¢ and CerkezTJ, paras 211-22@%vaocka TJ,
paras 194-98\aletili¢ TJ, para. 638Tadi¢ AJ, para. 305.

Bl Tadié AJ, para. 305. See alsmrdi¢ and CerkezTJ, paras. 211-220.

332 35ee paras.22-34, 38, 47.

%33 Exh.P01994, P02038, P02084, P02089, P02599, PO2D8§320.

%3 Exh.4D00480; witness Jasak, T.48699; 4D02022, 4R020D02021; witness Mak;i T.48098-48112.

335 petkovi testified: “| felt cheated and double-crossed,dnse we were accepting a large number of Muslim
men into the HVO. On the other hand, whenever angthappened outside of Mostar, where there wege th
most Muslims in the ranks of the HVO, | tried to keait clear to my counterparts in the ABiH that wen
function this way and do everything with this comsjion of our forces. And | tried to convince mylleague,
Mr.Halilovi¢, that this was the right way and that we shoulthlgp about our work in this manner. In such
situation, it wasn't easy to accept the fact thau yere backing up the policy of accepting peopléhe HVO
and then they turned against you. /.../ Well, | &Hattered, completely shattered. Everything | hajled for
was simply falling apart, and | simply couldn’t couldn’t come by. And it wasn't easy to pass sadtecision,
and | feared that therecould have been lossesdalfighting in the process of disarming. Howevegttdidn’t
happen, fortunately.” /T.49579/
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(v)  As discussed above, all through the relevanefiPetkow did all he could to find a
negotiated solution to the conflict, thereby dentaisng an absence of persecutory intent
towards members of the opposite warring side;

(vi)  Petkovt took many steps, in cooperation with his BH Arnoueterparts, to protect
vulnerable Muslim civilians from harm — again undering any suggestion of persecutory
animus on his part towards Muslim citizeR5;

(vii) Tellingly, during the cross-examination o&tRovi¢, the Prosecution did not put to him
that he had ever acted with or shared a discrimigahindset as is relevant to that part of the
charges. Accordingly, that allegation must be rdgdreither as forming no part of the charges
or as having been abandoned by the Prosecution.

157. In light of the above, it would not be readulado conclude that Petk@possessed the
requisite persecutory mindset relevant to the criofiepersecution in relation to crimes

allegedly committed in the course of these incident

3. DEPORTATION AND FORCIBLE TRANSFER

3.1. PROZOR

158. There are no charges for crimes of deportatmwl/or transfer in the Prozor

Municipality for the period until 24 July 1993. Iparagraph 229 (counts 8 and 9) the
Prosecution refers to paragraph 57 of the Indictmehich relates to July 1993. However, the
paragraph does not contain a description of anypracbonduct which could possibly constitute
anactus reuf the crime of forcible/unlawful transfer of diréins: no adequate notice of such
a charge is provided. In sum, the Prosecution hats pleaded any underlying act of

deportation/transfer in relation to this area os Ifi@iled to do so adequately for the period
preceding 24 July 1993. No prejudicial finding abuwhlidly be made in relation to that period

for the purpose of the charges.

3.2.  GORNJI VAKUF

159. There are no charges for the crimes of dejpantan the Gornji Vakuf Municipality.

160. In relation to the crimes of forcible/unlawful tisfer of civilians, the Prosecution case
is that hundreds of Muslim civilians left the Garvipkuf area because of HVO actiofis that

33 gee paras.53, 54.; see Anne®Btkovi’'s orders concerning tensions and conflicts betwe®i® and ABiH.
337 See Annex 7Petkovi’s orders concerning humanitarian law and custome austoms of war.
338 Second Amended Incidtment, para. 67; represestatitnesses: [REDACTED]
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Muslims from Hrasnica were told to go to ABIH-hektritory and to live ther&® and that in
Uzri¢je HVO soldiers also told the Muslims to go to ABHeld territory and live ther&'?
3.2.1. Analysis

161. [REDACTEDJ]** The civilians who left the village did so on a wotary basi§*

There is no evidence of HYO members having a cldpalens redn relation to these matters,
let alone one whose actions would be relevantéatarges. [REDACTEDdtated that he was
part of an exchange between the BH and the HVOemifii He further explained that the
released soldiers of the BH Army asked UNPROFORelp get the civilians released and that
UNPROFOR made a direct agreement with the H¥fO\gain, there is no indication that any
of the men involved in this matter possessed thyeisge mens reanor has the Prosecution
sought (or manage) to prove such a case in relai@my one person — let alone someone in
relation to whose actions Petkéwould be held responsible under one of the pleddeds of
responsibility.

162. [REDACTED]** Senad Zahiro¢j who was a BH Army soldier, interned until April
1993, stated that UNPROFOR peacekeepers broughemamBugojno*® Senad Zahirovi
stayed in the BH Army until May 1994’

163. Zijada Kurbegovi testified that they left the village of Uz in March or April
199348 She went with her children, on foot, to the uppert of Gornji Vakuf called Mahala,
which was a “purely Muslim area”. En route, shesgasthrough the “Croatian part of the
town” and nobody hurt or bothered théfiThe witness also testified that some people heft t
village during the conflict®® [REDACTED]>** The commander of the®3Corps of the BH
Army, Enver Hadzihasanayireported that some of residents of Jjeri

33935econd Amended Inictment, para. 69; representativeess— [REDACTED]
3935econd Amended Inictment, para. 71; representaiveess— [REDACTED]
¥1witness BY,T. 9106
%2pjd., T.9107.
343 Exh.P09202 [REDACTED]
344 |bid. The witness also stated: «That's what Ikhifnat happened. | don't kow the details.»
345 Exh.P09710 [REDACTED]
223 Exh.P09198 9dis statement of the witness Zahirévi
Ibid.
38 witness Kurbegovi T.8970.
*91pid., T.8976-7.
30witness Kurbegov T. 9009.
%1 Exh.P09804 [REDACTED]
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were voluntarily evacuated to Gornji Vakuf, as waslthe village of Hrasnica whose residents
were evacuated to Grnic#.
164. Muamer Trld from Zdrimci testified that he along with other mi& who were
interned in the garage, were told to go to the meaging village of Vrse to tell people there to
surrendef>* He went to see his mother, who was in a neighgdtsuse in the village, and she
did not allow him to go to Vrse, so he returnedtte garagé> After the truce, when things
calmed down, he and his mother went to the villaly¥rse, where his sister was married and
stayed with her ther&® The witness explained that they did not stay ahlage of Zdrimci
because they were afraid that a conflict might biaa agair®>’
165. bulka Brica stated that a group of four soldiersotdNPROFOR, one BH Army and
one HVO) arrived in the village of Zdrimci and tdltem that a cease-fire had been signed and
that they were free to go where they wanted. Siyesitin Zdrimcf>®
166. According to HVO reports, local people in Wgiwanted to stay in the village while
the families of the refugees wanted to be evacudtethe village of DuSa, women wanted to
stay in their villages, but wanted to consult théusbands who were imprison&ad.
UNPROFOR reported that in Zdrimci all civilians Wl to leave the villag&®
167. Witness Zrinko Toki testified about the decision of some civiliansléave their
villages:
| was personally present there on the ground with Agic, the commander. In
order to be able to speak more freely, he spokalltof the Bosniaks who were
there at the time. Following these conversatitressaid that, quite simply, most of
the population was ready to leave the village. MO, he said, should allow them
to simply leave. Therefore, I, as a unit commandeat,not make that decision. |
was not the one to decide whether they would stdgave the village. All those
who wanted to stay received every guarantee frothatsthey would be allowed to
stay on and be safe. But | must repeat the decismstheirs and theirs alone. /.../

%2 Exh.P01226. The document is not translated cdyreb the English (the word «samovoljno» is traiesd
as «arbitrarily» instead of «voluntarily»), whichasvclarified during the testimony of the witnessyiRand
Lane, T.23946-8.

%33 The witness Trki testified that the most of men were soldiers ef@ Army, T. 9170.

¥4 \Witness Trké T.9198.

S Witness Trké T.9172

¥OWitness Trké T.9181-2.

%7 Witness Trké T.9186, 9212.

38 Exh.P09797 Yais statement of the witnegulka Brica.

%9 Exh.P01351.

%9 Exh P01373.
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We did not force anyone to leave. Quite the cogtrare encouraged them to stay
on and guaranteed their safety. Their decision siamly to leave the are&’

3.2.2. Conclusion

168. Evidence before the Trial Chamber does ngp@tighe conclusion that civilians were
unlawfully transferred outside the municipality@brnji Vakuf. The evidence of the witnesses
discussed above wamdisputed The Prosecution has failed to prove bothdhtis reusand
mens reaof those whom, it claimed, were involved in suchians. There is no evidence that
anyone for whose actions Petkowiould be held responsible knew (let alone intehdedt
Muslim civilians were being displaced unwillinglyom these areas. Accordingly, the
Prosecution did not prove that the crime of inhuenaats — forcible transfer under Article 5(i)
and the crime of unlawful transfer of a civiliandem Article 2(g) were committed by conduct
described in the paragraphs 67, 69 and 71 of ttietment. If there is any doubt in that regard,
it must benefit the accused.

169. Also, as discussed further below, the Prosmtutas failed to establish that Petkovi
knew of any of these particular incidents and thdividuals of whom he was responsible had
partaken in unlawful actions of the sort allegethi@ Indictment.

3.3. SOVICI, DOLJANI

170. The Prosecution case is that on 4-5 May 199@ fbrces transported 400-500 Muslim
civilians towards Gornji Vakuf and that upon arfivédVO forces unloaded the Muslim
women, children and elderly and told them to walkard ABiH-controlled territory®

3.3.1. Civilians were gathered in Séwvafter houses had been destroyed

171. Civilians were gathered in Sévschool and the Junuza@vihouses after many Muslim
houses had been destroyed or burnt down on 21 rm@@/8pril 199333 There is no evidence
that the civilians were gathered in Se@vibchool and the Junuza@vihouses in order to be
transferred/deported outside the Doljani-Soarea.
172. The Trial Chamber in thid¢aletili¢c case concluded:
There was a plan early on in the operation to htéwe BH Muslim civilian
population transferred from Sa¥i intending to use them in exchange for BH
Croat prisoners taken by the ABiH elsewhere. &vi@ has been led to the fact
that the plan was implement&.

%1 \itness Tokt, T.45375-6.

%2 3econd Amended Indictment, para 86. The represbentaitnesses are [REDACTED]

33 Witness CA, T.10032-3; exh.P09870, 92bis stateroktite withess D, p.914;

34 Naletili¢, Trial Judgement para. 529 (adjudicated fact nae®rding to the Trial Chamber's Decision of 7
September 2006).
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First, it is not alleged and has not been proved put to Petkow) that he knew or was aware
of such a plan. Secondly, the conclusion of Naetili¢ Trial Chamber is unreliable and has
been disproved in these proceedings: it is basédelnon two documents, which are also
exhibits in this case: (i) P02052 - a report frdma §ablanica HVO Defence Office to Slobodan
Bozi¢ for 23 April 1993, and (ii) P02218 — a report betSIS officer Blaz Azinoyi of the
HVO Battalion «Mijat Tomé» of 7 May 1993:

0] The Naletili¢ Trial Chamber concluded that the HVO report fraabldnica of 23 April
1993 (P02052) showed the HVO intent to use Musliwilian in exchange for Croat prisoners
taken by the ABIH elsewhere. However, the conclusb the Naletili¢ Trial Chamber was
based on an incorrect translation of the repoe: dantence stating “our /Croatian/ civilians
detained in Jablanica” by the BH Army was translads “civilians we /Croats/ have interned
in Jablanica®®® The correct translation of the report of 23 Afr193 does not support the
thesis of theNaletilic Chamber about the planned exchange of civilians.

(i) SIS officer Azinovt stated in his report (P02218) that the transfethaf Muslim
civilians from Sowvéka vrata started on 5 May 1993 on the order of ¥ladrt. However, the
report does not contain any information that tlsport/transfer had been planned prior to 5
May 1993. Therefore, the report cannot be a basisdncluding that there was a «plan early
on in the operation to have the Muslim civilianspplation transferred from Sawb.
Conversely, the report supports the reasonablelusipa that the decision concerning the
transfer of the Muslim civilians from Sa¥idid not exist prior to 4 May 1993, when the
Muslim men in Soui school agreed with the BH Army commanders to galablanica.
Accordingly, no order about the transport of theshtu civilians from the area could have
been issued prior to 4 May 1993.

3.3.2. Joint Commission in S@vion 4 May 1993

173. On 4 May 1993, Halilo¥iand the delegation of the BH Army met with Petkcand

the HVO delegation in Jablanica. The meeting wagnized by SPABAT® It was agreed
that a joint commission would visit S@viand Doljani. The same day, HalildyiPaSal,

Zajko Sihirlic and other representatives of the BH Army, and ®etk Dr.Bagaré and other

355 0On 25 October 2010 the PetkévDefence informed the Prosecution about the incorrnslation of the
document and asked for the correction and uploattingcorrect translation into the e-court. The Pcosion
corrected the translation and uploaded the cotracslation into e-court on 7 December 2010.

3¢ Exh.P02187 (video tape of the meeting was repratideeing the hearing on 1 December 2009).

The Trial Chamber in thdlaletili¢c case stated that «on 3 May 1993, a Joint Commmissith General
Petkovi representing the HVO and General Halitoviepresenting the ABIiH together with international
representatives and medical personnel visited ¢é@rnd Doljani». (Adjudicated fact no.57 upon thealr
Chamber's decision of 7 September 2006). Howewer,et/idence proves that the Joint Commission dsite
Soviti and Doljani on 4 May 1993.
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HVO representatives, went to Doljani and S$ovlhey,inter alia, met with the Muslim men in
Soviéi school®®’

3.3.3. Civilians and BH Army commanders agreedeymcuation/movement

174. On 4 May 1993, during the visit of the Joinbn@nission and representatives of
SPABAT to Sowti, Muslim men in Souvi school expressed their desire to relocate to
Jablanica and wait to see how the situation woeltetbp. Petkovi testified:

Well, Arif Pasalic remained with them afterwardad another man. | can't
remember his -- or two other men. | can't rementbeir names. They stayed with
them, once we had left the school. And Pasalicecapnto me and Halilovic and
said that he wanted to have all the people evacutte@ards Jablanica. They
separated a bit, stood apart. Halilovic supportbét And so with that, with this
position and decision, we set out towards Kostajnic./

Well, they'd already reached the decision whew there in front of the school
and said that they would evacuate the civiliangfi®ovici and Doljani. So they
were just looking into the ways and means of hoengure the means for this
transportation; buses and so on. So when we teficand Doljani -- actually,
while we were waiting to leave, they made thisnitefidecision, said, that's our
decision, and will you help us by providing tranggdor these people because we
don't have the necessary number of bu¥&s?

175. Zajko Sihirle, who was one of the BH Army representatives in thant
Commissiort®® reported on 4 May 1993 that “an unconditioeakcuationof the civilian

population from Doljani and Saiiwas agreed for tomorrow'*

37 Exh.P02187; witness BagéariT.38919; witness PetkayiT.49487.
38 Wwitness Petkov T.49488.

%9 witness Petkovi T.49486-7.

370 Exh.4D00447 (emphasis added).
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176. There is no evidence that the civilians wereibly transferred from the aré&. Nor is
there any evidence that Petkownew this to be the case. No one suggested duhiese
meetings that the transfer/evacuation was unlaafwinwanted or non-voluntary. At no point
did Petkovt take that view, nor was informed that this was tiase. Instead, all the
circumstances (the help of the international comitgunequests of the BH Army, the stated
wishes of the local Muslims, agreement of the BHmgrcommanders with the Muslim
civilians) led him to reasonably conclude that thgeration was lawful and desirable for the
well-being of civilians.

3.3.4 HVO was requested to obtain buses

177. On 4 May 1993, Halilo¥iand PaSati requested the HVO to provide the means to
transport the civilians in Satii®’? The same day, Petkdévasked the Commander of the HVO

Battalion, Stipe Polo, whether there were any Ineges in the area. Immediately, Petkaund
Polo called the HVYO Main Staff in Mostar and redaedsfive buses and were told that they
would be provided’® In those circumstances, they were seeking to geosssistance seen as
necessary by their counterparts in the BH Armyefusal in those circumstances would have
prolonged the risks posed to civilians, poisonesdl VO relationship with the BH Army and
exposed civilians to even greater risks. It wasireygt reasonable and in fact the only
reasonable thing to do to respond positively to B¢ Army request for assistance. The
Prosecution did not suggest otherwise in his ceosgnination of Petko¥i

178. The day after the Joint Commission visitedi8@and Doljani, on 5 May 1993, the BH
Army delegation and the HVO delegation met agaidablanica. Halilovi asked Petkovi
whether the buses have been sent to &o8ince members of the HVO delegation did not

371 Article 49 of the Geneva Convention IV prohibitgdible transfers and deportations of protected gress
apart from evacuation necessitated to ensure t@igeof the population or imperative military szms. The
Commentary of the GC 1V, p.279, explains that thipl@natic Conference preferred not to place an hiso
prohibition on transfers of all kinds, as some niigh to a certain point have the consent of thosieg
transferred. The Conference had particularly indnihe case of protected persons belonging to etbnic
political minorities who might have suffered disomation or persecution on that account and migbtefore
wish to leave the country. In order to make duevedinces for that legitimate desire, the Conferetemded to
authorize voluntary transfers by implication, amdlyao prohibit «forcible» transfers.

TheNaletili¢ Trial Chamber concluded that “thousands of Muslinilians were forced to leave their homes in
Sovii, Doljani and West Mostar” (adjudicated fact ncd according to the Trial Chamber’s decision of 7
September 2006). The Prosecution infnié¢ et al case stated that the HVO transported “400 to 3008lim
civilians from the Sovi-Doljani area. The evidence proves beyond readerddiubt that Muslim civilians were
not forcibly transferred from the Séviand Doljani. Accordingly, even if thaletili¢c Trial Chamber interpreted
the statement that “Muslim civilians were forcedl¢ave their homes” as amounting to #us reusof the
crime of forcible/unlawful transfer, this adjudiedtfact would be rebutted by the evidence in thisec

Witness BJ confirmed that an agreement was eghtiat the civilian population would be transpdrieom
Sovii (T.5805), which proves that they were not forgitransferred.
$2\itness Petkovi T.49487.

373 Witness Petkov T.49489.
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have any information about the buses which weregasgd to be sent to Sovi Petkovt
asked Filip Filipové to enquire about the bus¥8.

179. Filipovi established contact with the HVO Main Staff in NMeosand explained to the
duty officer that there was an agreement that ti®kvould provide the buses to transport the
Muslims from Sowi and Doljani. Filipové was the author of inquiry no. 02-2/1-01-728/93 of
5 May 1993, sent from the HVO Main Staff in Mostarithe HVO in Doljani, about five buses
which were supposed to evacuate Muslims to JatddfcThis document, written upon the
request of Filipovd and sent from Mostar, bore the title: ‘Chief oétHVO Main Staff’ and
the name of Milivoj Petko¥i but the evidence proves beyond reasonable dbabPetkow
was in Jablanica and not in Mostar, that Petkewas not the author of the said document and
that Petkowt was not even informed about the docuntéht.

180. Soon thereafter Pa%alinformed the participants of the 5 May 1993 megtin
Jablanica, including Petkayithat buses had been sent and that the evacusralready
been performed’’

3.3.5. HVO did not impose any conditions on theceradion/movement of Muslim civilians
181. BH Army commanders agreed with the Muslim pajon in Sovéi and Doljani that

civilians would be evacuated and the HVO did nofpase any condition on such an
evacuation. HVO was not involved in this negotiattscussion. The evacuation was,
therefore, an operation planned and organized by1A8nly then did it seek the assistance of
the HVO to execute it. Thus, the Chief of Securfythe Jablanica 44Mountain Brigade
Zajko Sihirlic, who was the member of the Joint Commission whitdited Sowvéi and
Doljani;*"® reported on 4 May 1993 to his superiors:
An unconditional evacuation of the civilian popugat from Doljani and Sovi was
agreed for tomorrow’®
182. Filipovi confirmed that the HVO did not impose any conditan the evacuation of
the civilian Muslim population from Sogiiand Doljani®°

3.3.6. Civilians were supposed to go to Jablafoawere transported to Gornji Vakuf

183. BH Army commanders agreed with the civiliarpylation in Sowi and Doljani that

they would be transported to Jablanica, where tise$were supposed to 0.

374 Witness Filipowé, T.47506, 47508; Petkayi T.49494-5; exh.P02187 (video: Petkbis giving a piece of
paper to Filipouw with the phone number which he should call; désetialso in Petkogis testimony, T.49494-
5).
375 Exh.P02200; witness Filipayi T.47506; witness PetkayiT.49494.

37 Witness Filipové, T.47506; witness Petkaviconfirmed that Filipovd's testimony about the document was
correct, T.49494.

377\itness Filipové, T. 47507; Petkovi T. 49497.

¥®Witness Petkov T. 49486-7.

79 Exh.4D00447.

30\witness Filipowé, T.47517.
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184. However, the civilians were transported tor@ovakuf because the Doljani-Jablanica
road was blocked by the BH Arnf{? Petkovi personally saw obstacles on the road when the
UNPROFOR vehicles were travelling with the Jointn@nission from Jablanica to Doljani
and he showed these obstacles to the Honorableesuatythe vided®® The obstacles were
positioned on the BH Army check-point and they weeenoved when the UNPROFOR
vehicles arrived and subsequently returned to frear position when the vehicles had passed.
“It was the demand of the ABIiH, both those at theak-point and those in our escort”,
Petkovit explained®®*

185. Buses which transported people from Sotawards Jablanica had to take the same
road because that was the only road to Jabldficince the road to Jablanica was blocked,
the buses went to Gornji Vakuf.

3.3.7. Transport of the civilians from Gornji Vakiaf Jablanica

186. Filipovk testified that the HVO was requested afterwardthbyBH Army Commander
to obtain buses and fuel for the transport of tlei& civilians from Gornji Vakuf to
Jablanica®®

3.3.8. Civilians transported to Jablanica in Jus@31

187. According to a report of 18 June 1993, eiglgds transported S@éwHDoljani refugees
from Gornji Vakuf to Jablanica between 10-15 Ju883F®’ Witnesses confirmed that they
were transported from Gornji Vakuf to Jablanita.

3.3.9. HVO assisted in all possible manners regaesy ABiH

188. In a report of 5 May 1993, HVO members of Jbent Commission stated: “One of the

commissions visited areas of S@yiDoljani and Slatina in the presence of Geneetk&vic

and Halilovi. Everything asked for was realizeff®Petkovi and Filipovi made it clear that

31 Witness Filipow, T.47522. BH Army Commander Zejnilggieported on 5 May 1993 about the arrival of
the civilian population from So#gi to Gornji Vakuf, instead of to Jablanica as agreeexh.P02195.

$2\Vjitness Filipové, T.47522, 47527.

383 Exh.P02187; witness PetkayiT.49498.

¥ Witness Petkovj, T.49498.

¥ Witness Petkov, T.49498. On the map 4D02025 Petkowiarked the position on the road with the obstacles
and the marked map is exhibit 1C01179.

38 Witness Filipové testified: «Already the next day, | think it waset6th, Arif Pasalic was very angry and
asked why the civilians had gone to Gornji Vakuiitl ée said that | should secure the fuel needeadidnit have
any fuels — and get the buses to return thesdatigilto Jablanica. So that was his ultimatum. widated the
population to be returned to Jablanica. And thatien | learnt that this transport had been cardet] as |
asked about the buses, and it wasn't to Jablanice l§5ornji Vakuf, and now what had to be orgadisas the
return of these people to Jablanica. And | -- wslth all the other problems that | had to solvas&lic and |
and all those meetings that we had and so on,'t Koow exactly when they were returned.» /T.47626

T Exh.P02825.

38 Wwitness CA, T.10042; witness Kayar.10311

39Exh.4D01079. p.2.
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the HVO provided all services requested of it adeay to the agreement between civilians in
390

Sovii and the commanders of the BH Army, including kafic and PaSadi
3.3.10. Exhibit P02182

189. In the Pre-Trial Brief, the Prosecution stateat on 4 May 1993 Petkdvordered that
the HVO Herceg Stjepan Brigade in Doljani: “Releadledetained civilians in Doljani and

Sovii, keep men fit for military service®®

The document is not signed and bears the
handwritten note in the up right corner “from MastaMay 1993 at 2200 hours”.

190. Petkou testified that he had never seen this documerdrédhe trial and explained
that he was with the commander of the HVO “MijatnTi¢’ Battalion Stipe Polo on 4 May
1993 at the meeting in Jablanica and they togetiséed Sovéi and Doljani afterwards. Polo
was immediately informed about the request of theABmy commanders for five buses for
the transport of civilians and he, together withkBei¢, called the Main Staff in Mostar, asked
for the buses and received confirmation that th@ebwould be provided. Therefore, there is
no logic at all in writing a document of that kira explained by Petkavi®

191. Petkou also explained that everybody was evacuated frmatea and that men in the
Soviéi school agreed with the BH Army commanders tha/tivould be evacuated Not a
word was said about the “men fit for military sewl.

192. In those circumstances, it could not reasgniadlconcluded that Petkéwauthored this
document. He did not and was not even aware of anarder (if it was genuinely made).
3.3.11. Exhibit P02200

193. As already explained above (paragraphsl77-1h@) inquiry of 5 May 1993 was

written upon the request of Filip@vand sent from the HVO Main Staff in Mostar to theO
in Doljani. Petkow was in Jablanica at that time and was not evearnméd about the
document®*

3.3.12. Conclusion

194. The civilians were not removed from their lesiand gathered in Sévschool and the

Junuzowti houses in order to be transferred or deportech filoe Doljani-Soui area. Neither
HVO commanders nor HVO authorities decided that ¢halian population should leave
Sovki and Doljani. The decision was taken between thslivh civilians in Sowi and the BH

Army commanders, including the highest commandeétaldovi¢ and PaSati

30 Witness Petkovi, T.49821-2; witness Filipogj T.49521.

391 The Prosecution Pre-Trial Brief, para. 86.11; BEXi2182.

92 \Vitness Petkovi T.49492.

393 Witness Petkovi T.49493.

394 Witness Filipowt, T.47506; witness Petkaviconfirmed that Filipowi's testimony about the document was
correct, T.49494.
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195. The evidence proves that the HVO was requesteabtain buses and fuel for the
transport and the HVO provided everything that weguested of it. The civilians were not
transported to Jablanica directly because of olestamn the Doljani-Jablanica road, but first to
Gornji Vakuf and later on to Jablanica.

196. Accordingly, the HVO did not transfer Muslinvitans by coercion, but gave transport
services to the Muslim population and the BH Arrag, requested. Therefore, no reasonable
trier of fact could have concluded that the crinfeilhumane acts-forcible transfer, under
Article 5(i), and the crime ofunlawful transfer of a civilian, under Article 2(gjvere
established.

197. Furthermore, as discussed further below, tieneo basis that would allow for the
reasonable conclusion that Petkoyiossessed a culpable mindset in that matter arhtha
knew of such a mindset among individuals for whasts he could be held responsible. Such a

conclusion is not reasonable in the circumstances.

3.4. MOSTAR

198. Paragraph 96 of the Indictment says that otMa§ 1993 the HVO forces expelled
“some of the Bosnian Muslims” into East Mostar. fhes no evidence about the
forcible/unlawful transfer of civilians on (9 orpIMay 1993 (nor any trace of requisiteens
reaeven if this had occurred).

199. Paragraph 101 of the Indictment says thatHN® authorities and forces evicted
Muslims from their homes and flats in the seconidl #faMay, but did not plead the underlying
or culpable conducts of forcible/unlawful transfefr civilians in relation to these events.
Therefore, it does not form part of the Prosecutiase in relation to such crimes. In any case,
such an allegation has not been proved (noathtes reusnot themens reanor the identity of
the alleged perpetrators, nor any element thato@rider Petkoviliable for these crimes).

200. Evidence shows that the Croat and Muslim sidégostar signed an agreement on 25
May 1993 that both sides would prepare a list divilmuals who wanted to move from one
local community to another and organized theirgpamt, followed by the Spanish Battalith.
Such an agreement was considered beneficial for 9ides and for both sides’ civilians. As far
as Petkovd understood this agreement, this was done, not witview to cleanse ethnic
minorities, but to guarantee the greatest possblarity for the civilians of both sides to
prevent or limit the risk of physical harm to thehm the extent that the Trial Chamber were to
find that some of those moved from one side of taavthe other did not do so voluntarily,

3% Exh.P02512.
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Petkovt had no knowledge of such cases. Instead, it wektreasonable for him to assume
that this is what all wanted — Croat and Musliml@ws.

201. Suchvoluntarily relocation of Croats from East Mostar and Muslinasn West Mostar
was indeed organized in May 19¥8.There is no evidence abofdrcible transfer in the
second half of May 1993. Nor any trace of culpabledset on Petkovis part.

202. Paragraph 102 of the Indictment alleges thatid-June 1993 HVO forces evicted and
expelled a large number of Muslims from their horime8Vest Mostar. It should be noted that
some cases of evictions of Muslim residents in liogt mid-June 1993 were known to the
HB/HVO authorities. These evictions were regardaed #&reated as criminal actiof. BC
testified about [REDACTED{?® As noted above, law and order issues are withinsthle
remit of the Ministry of Interior.

203. BB testified [REDACTED® That assumption was correct as a matter of lawfactd
204. As already discussed, the HVO Main Staff aadChief did not have any competence
in relation to public order in Mostar. On 31 May9B9 at the joint meeting of the HVO HZHB
and the Mostar Municipality HVO, after discussiaisout the military-security and political
situation in Mostar, it was decided that the De&eilepartment and the Defence of Interior
would ensure the coordination in order to presemve improve the military-security situation
in the town. Civilian authorities also decided tafitappropriate measures had to be taken for
the prevention of crime, especially looting of @i property from apartments in the toffh.
The Head of the MPA Valenti@orié reported on 4 June 1993 that “on 31 May 1993 it

Police received an order that starting from therieJ1993 has to put under absolute control

3P Witness A, T.4111-2; exh.P02524.

In theNaletili¢ casethe TC decided: «A transfer of about 300 Muslimiligins to the eastern side of Mostar
occurred on 25 May 1993.» (para. 547, adjudicated mo. 111 pursuant to the TC decision of 7 Septem
2006). However, the evidence proves that this gfean of 300 Muslim civilians on 25 May 1993 wast no
unlawful or forcible, but voluntary movement, orgaed by the Muslim authorities in Mostar, in cocgtérn
with the Croat authorities in Mostar and the Spaattalion.

Tadeusz Mazowiecki, Special Rapporteur of @enmission on Human Rights, stated in his repbit7
November 1993 (exh.P06697) that the «eviction oflu residents in Mostar began in June 1993» (p3ja.

397 The Trial Chamber in thMaletili¢ case concluded that Vinko Martinéviommitted the unlawful transfer of
civilians in Mostar, para 550 and 553 (adjudicatact no.113 pursuant to the TC Decision of 7 Septm
2006); exh.P02749, P02770.

The witness U testified in thealetili¢ case that the Martino¥/s unit «Vinko Skrobo» was included in the
Convict Batalion, exh.P10220, p.2973.
8 itness BC,T.18361.
¥9Witness BB,T.17196.
9 Exh.P02575, P02585.
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part of the city controlled by the units of the HV®Ohe order was issued because of the
occurrence of large amount of criminal activitiegldlat looting. In regards to that activity,
police curfew measures were increased as well agaie on the exit checkpoints from the
city, which had already given noticeable resuffé.’'On 15 June 1993, the Head of the
Department for Interior Branko Kveésiinformed the HVO HZHB about the activities
undertaken to improve the security situation in Mosand the readiness of the police to
assume full control over Mostar, as agré®dAccordingly, the evidence proves that public
order was under the competence of the Military d@olnd the civilian police, and not in any
way under the authority or responsibility of thei€lof the Main Staff.

205. Paragraph 103 of the Indictment alleges tmat30 June 1993 about 400 Bosnian
Muslim families were expelled from West Mostar. Hawer, there is no evidence to support
this allegetion. Theepresentativevictim [REDACTED]was not transferred to East Mostar on
30 June 1993, but was arrested and detained iHeliedrom until 17 December 199% The
secondepresentativevictim Damir Katica stated that his father hadrbaerested “somewhere
in July 1993” and that he and his family were elqzto East Mostar after about a moffth,
which means in August 1993. Accordingly, the Prasen did not prove that the crimes of
forcible/unlawful transfer of civilians were commaitl in Mostar on 30 June 1993. Nor has it
been shown that contrary information was ever aequiy Petkod.

206. Paragraph 105 of the Indictment says thatighJuly 1993 another round of forcible
evictions and expulsion of Muslims from their honme$Vest Mostar into East Mostar in mid-
July. The pleadings were inadequate and unspebifigny case, there is no evidence to prove
this allegation, nor the requisite material elermestevant to the charges.

3.5. STOLAC

207. Evidence proves that in mid-July 1993 combaee going on in the Dubrava plateau
and as a result civilians in some villages betw&twlac andCapljina were gathered and
temporarily moved out of the villages with a viewwduaranteeing their safety and protecting
them from harm; they were turned back to theiragés in a few day$> There is no evidence
that civilians from Stolac Municipality would beatrsferred outside the municipality prior to
the end of July 199%°

01 Exh.5D02113. Already in March 1993 the Chief of ti¢O MPA reported to Boban that MP “successfully
performed its duty and is in control of the segusituation in Mostar” — exh.P01654.

492 Exh.1D01668, p.2.

03 Exh.P10220, [REDACTED], p 2941, 2968.

04 Exh.P09862, 92bis statement of the withess DamiiicKap. 2.

4% Witness CD, T.10554; witness Fata Kaplan, T.21H& witness CH’s 98s statement (P09749), page 5E; the
witness CM's 9Bis statement (P09753), p.4

0% IREDACTED] (P09749, p.5); [REDACTED] T.10566; wiiss Sejla Huniki¢ left the Stolac area
approximately at the beginning of August 1993 (RBB%ara. 31); witness Fata Kaplan left the Stalaa on 2
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3.6.CAPLJINA

208. Evidence proves that in mid-July 1993 combagse occurring in the Dubrava plateau
and therefore civilians in some villages betweealg8t andCapljina were gathered in one
house in the village or transported tos®aj.*°” There is no evidence that civilians from the
Capljina area were transferred outside the area fwithe end of July 199%®

3.7. DEPORTATION/TRANSFER OF THE DETAINED PERSONS

209. Petkou was not involved in any way whatsoever in theaséeof persons detained in
the Heliodrom, Dretelj, Gabela, Ljubuski or any attprison/detention facility as of 1 July
1993 and their transport to Croatia and/or teryitander the control of the Muslim authorities.
Nor has this been alleged. It is not, thereforieviant to the charges against Petkovi

4. DETENTION CRIMES

4.1. Introduction

210. As a matter of law, fact and authority of velet actors, two issues must be kept
separate and distinct:

0] the authority to order the arrest/internmengivfen individuals and

(i)  the authority to detain and the responsibitiyreview the lawfulness of detention.

211. Petkou as the Chief of the Main Staff had the authomtytder the arrest/internment,
derived from an order of the Supreme Commander BoBy contrast, Petko&ihad no
authority and no competence as regard the acttahtlen of people captured or detained as a
result of such orders, nor any competence or aiyhes regard the review of the lawfulness of

their detention/internmedi®? It is significant in that regard that it is notrpaf the Prosecution

August 1993, T.2142; [REDACTED] (P09750, p.9ERE[DACTED] T.11071; [REDACTED] (P09751, p.4E);
witness Rizvanovi Hikmeta left the Stolac area on 4 August 1993 @209 p. 6E; [REDACTED] (P09946,
para.46; witness Kaplan AiSa left the Stolac areAugust 1993 (P09945, para.15); witness Hajdér8abina
left the Stolac area in October 1993 (P09944, p8ja.

[REDACTED] T.10961
“"The witness Hasic Sabira'sti@statement (P09931) paras. 52-57; the witness Cibis Statement (P09770)
page 11; the witness Trbonja Aldijana'dB2statement (P09937) paras. 32-33; the witiiéser Sadeta's 3s
statement (P09929) para. 16.

4% \vitness CI left theCapljina area on 1 August 1993, T.10916; witneseJetima did not know the date of
leaving theCapljina area, but it was not before the end of JBR9935); witnes€iber Sadeta left th€apljina
area at the beginning of August (P09929, para. ess Sabira Hasieft the Capljina area (P#telj) around

7 August 1993 (P09931 paras. 57, 58); witness GOtle Capljina area on 23 August, T.11308, 11309;
[REDACTED] (P09933, p. 4|[REDACTED] T.11007, 1100BEDACTED] (P09754, p. 6).

In their 9bis statements two withesses explained that on 221831993 a group of people was transported to
Doljani, and after a few days they walked acrosght® territory under the control of Muslim authi#
(exh.P09770, p.12; P09937, para.35).

09 petkovit testified that his remit and authority was onlyhnd over the detainees and isolated to the @entre
and that he had no authority under any provisiotat@nything more, T.50672-3.
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case, as pleaded in the Indictment, that Petkioad any competence in establishing, running
and/or supervising prisons and/or any other degarfacilities, as well as the treatment of the
detained persons. Nor, during his cross-examinaticas such a case put to him. In other
words, Petko's role stopped at the door of the detention féeslior earlier at the time of
handing-over detainees.

212. As a matter of law, a prisoner of war is thiesgner of the government, not of the
individuals and army unit who captured them. Intthanse, a prisoner of war is not at the
disposal of an individual or military body that hdstained him but of the government on
whose behalf this was done. It is for that goveminia turn, to designate the organ or person
responsible for taking care of individuals detaimethe context of an armed conflict to which
it is a party*'°

213. Customary international law does not provide d responsibility of the arresting
officer to continue to care for the well-being bétarrested person after he/she is handed over
of that person. This is simply not the law, noisit in any case, practical or feasible. As a
matter of international law, from the moment wherisgners are transferred from a
commanding officer to others whose responsibilityisi to care for the fate of prisoners
“thereafter their control of such prisoners is terated”*'! There is no basis in customary law
and no precedent which would place upon those imgi¢ine arrest of one or more person the
legal responsibility to continue to care for theefaf detainees. As mentioned above, as a
matter of both law and practice, that responsibititay validly be passed on to others.

214. As already noted, customary international tequires that, within a reasonable time
following arrest, a review is conducted of the wtabf any detainee and lawfulness of his/her
continued detention. To the extent that a failur@mission has taken place in regard to that
requirement, it has to be attributed to those whumsepetence and responsibility it was to see
to the lawfulness of continued detention once thag been handed over to the competent
authorities. Petko¥i had no such competence or authority, nor has enlaleged in the
Indictment.

4.2. Various municipalities until 30 June 1993

4.2.1. Prozor

4.2.1.1. October 1992

215. The Prosecution case is that the HVO detaiBednian Muslim men” in the Ripci

primary school and kept them there for several dayle others were kept for several weeks
(paras.47, 48).

“19 Annex to the Hague Convention: Regulations Respedtie Laws and Customs of War on Land, Article 4,
7, 14. The same GC Il, Article 12.
“1 High Command, Vol XII, 102.
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216. The Prosecution did not prove that the dethifMuslim men” were civilians. The
evidence proves that older men in the village Raljiere not detainétf and that the internees
were soldiers of the BH Army and military-age Muslimen*® The evidence proves that the
«Muslim men» went back home in a couple of d&y<Civilians were evacuated from the
town**> On 26 October 1992 Muslim civilians who did nottjiapate in the fighting and who
didn’t join the BH Army, were returning to the towihe following day civilians from both
sides were gradually returnifttf

217. The two-days fighting between the BH Army dinel HVO in Prozor municipality was
an isolated incident, not an international armeuwfled. It was circumscribed and as such did
not meet the classification requirements of anrirg®onal conflict; in particular, there was no
indication of any involvement of Croatia in thoseerts. Nor could these events qualify as a
widespread and/or systematic attack against aanvgopulation.

218. It is significant that the Prosecution has m@ntified a single individual allegedly
involved in those events who could be shown bey@aadgonable doubt to have possessed the
requisitemens reaThis necessary element remains unproven. NoPb#evt been shown to
have been aware of such incidents and, if he had,libat he acted with a culpable mindset.
219. Accordingly, the Prosecution did not provetthi@ crime of imprisonment and/or
unlawful confinement of civilians were committed.

4.2.1.2. April - 30 June 1993

220. In the Prozor Municipality only members of tBEl Army, captured during combats,

were interned in the period April-30 June 1983 Accordingly, neither the crime of
imprisonment nor the crime of unlawful confinemenhtivilians could be or was committed.
4.2.2. Gornji Vakuf

4.2.2.1. Non-civilians

221. The Prosecution case is that the HB/HVO fod=tained approximately sixty military-
aged «Bosnian Muslim men» from DuSa and HrasnicthénTrnovéa furniture factory for

about 2 weeks (para.70).

*2Exh.P09207 9is statement of the witness Osman Qismi

13 Exh.P00536, P00629.

14 The witness BQ stated in histig statement (P09716, p.5) that all detainees wéeased after 2-3 days, and
the witness BR testified that most of the detaingere released by October (T.8097). Witness ©@stgited in
his 92is statement (P09207, p.19) that all detained mert tn@me in the first week in November 1992. Witness
Praljak stated that on 29th or the 30th 2%tly request was met and they were all sent horfile43873).

415 Exh.P00744, P01542, P01656; The witness Hujduredstdnat the civilian populationafere moved to safer
areas of the towf, T.3520

“1° Exh.P00536, p.3

17 Exh.P09197 9is statement of lbro Pilav, p.11; P09200 [REDACTEDPO1937; 3D01843; P01952;
P01954; P01961.
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222. The Prosecution did not prove beyond reasenddalbt that these “Muslim men” were
civilians. On the contrary, the evidence proved thay were actually members of the BH
armed forces, active soldiers and reservists. Cagtmembers of the active or reserve BH
armed forces were POWSs and as such were lawfuppraged from the civilians and later
exchanged for the HVO soldiers captured by the Brhy*'® The crimes chargedould not
therefore (and were not) committed against themaighere is no evidence of a culpable
mens reaneither at the level of the alleged perpetratoos,in relation to Petkowi

4.2.2.2. Civilians

223. The Prosecution case is that the HVO detawaaen, children and elderly in one or

two houses in the villages for approximately onentha(Zdrimci), two weeks (Hrasnica) or
several weeks (Uzije) (paras.67-70).

224. The evidence proves that the villages wereratfd by the BH Army, that there was
fighting in the villages and that the conflict be®wn the two sides finally ended in mid-
February 1993° Until then, civilians were placed in a couple ofises in the village, guarded
and not allowed to leave the villages because gbimg combat in the area. They were not
locked up or detained, but protected from harmsafdguarded for their own good. As soon as
the fighting stopped, the civilians were alloweciagto move freely?°

225. On 18 January 1993, the HVYO commander of ther&@ive Zone NWH Zeljko Siljeg
wrote in his report addressed to the HB/HVO autrewiand the Main Staff that civilians in
Uzrigje were not detainetf! Petkové had no reason to believe this report to be faise o
incorrect; nor has this been alleged.

226. lItis also significant that the Prosecutios hat identified a single individual allegedly
involved in those events who could be shown bey@agonable doubt to have possessed the
requisitemens reanor any awareness on Petk@sipart of the existence of such a mindset in
relation to persons over whom he had control.

227. In light of the above, the crimes of impris@mh and/or unlawful confinement of
civilians were not committed.

4.2.3. Stolac

228. The Prosecution case is that around 20 APAB1the Herceg-Bosna/HVO authorities
arrested prominent Bosnian Muslims in Stolac Myratty (including the Bosnian Muslim
members of the Stolac Crisis Staff) and detaineuntlior varying periods of time in HVO

“18\Witness Tokt, T.45374.

419 Exh.P10109, p.1; P10107, p.2; P01185; P01193; R)1226; P01326; 3D00473; 3D00476; 3D02369
Witness Tokt, T.45347, 45369.

420 Exh.P09797 %ais statement of the witne§xulka Brica; P09710 93s statement of the witness BX.
“21Exh.P01351.
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detention facilities at Dretelj, Gabela, LjubuskidaHeliodrom (para.157; representative victim
was Fahrudin Rizvanbeg@i

229. Fahrudin Rizvanbegavivas not detained in April 1993, but on 1 July 1%3Apart
from the representative victim, persons named hyegses as prominent Bosnian Muslims
captured around 20 April were: dr. K&f*, Ibro (Ibrahim) Mahmutowi*?, Meho (Mehmed)
Dizda"®, Ragib Dizdaf® Salko Maré*?’, Bajro Pizovi*?® Dzemil Sij&i¢*?® Sair
Turkovi¢**” and Mr. Isakovd***,

230. The evidence proves that Dr.Kapias not arrested on 20 Affft and that Ibro
(Ibrahim) Mahmutow**® Meho (Mehmed) Dizd4t, Ragib Dizdat*®, Salko Maré**®, Bajro
Pizovic®®’, Dzemil Sijai¢**® and Sair Turkovi¢**® were members of the BH Army.

231. Witness Bozo Pavlaviestified that the only persons captured and detharound 20
April 1993 were members of the BH Army Bregava Bdg**°

232. Since the persons detained in April 1993 wetecivilians, the crimes of imprisonment
and/or unlawful confinement of civilians could neave been committed. Nor, as with the
other cases above, has it been shown beyond rddsot@ubt that (i) any of the persons
involved in this matter possessed the requisins reanor (ii) if that were the case, that
Petkovt ever learned about it nor possessed the requisites reahimself (or even knew
about it).

4.2.4. Capljina

233. The Prosecution case is that around 20 ApABlthe HB/HVO authorities arrested a

substantial number of Muslim mendapljina Municipality, including prominent Muslim me

422 \Witness Rizvanbegovic, T.2200; Hikmeta Rizvanovi®2bis statement (P09947, para 41, 42); Pavlovic,
T.46832

23 Exh.P09947, A%is statement of the witness Rizvanovic, para. 40.

2% |bid; witness Rizvanbegogji T.2201-2202

% Exh.P09947, Qds statement of the witness Rizvanovic, para. 40etis Rizvanbegaodi T.2201-2202
426 Exh.P09947, 93is statement of the witness Rizvanovic, para. 40.

27 |bid, para. 40.

428 \Witness Rizvanbegogj T.2201-2202

2% \Witness Rizvanbegogj T.2201-2202

“30Witness Rizvanbegogj T.2201-2202

*witness CR, T.11879

432 Exh.P07529. Dr.Kapiwas accused of committing a crime — exh.P06916.

“33 Witness Rizvanbegodj T.2201-2202; exh.P06916, no.373; Pauastified that he was the chief of the
civilian defence in Stolac, T.46957.

434 Witness Rizvanbegogj T.2201-2202; witness CR, T.11892 [REDACTED]; 06916, nr.373

% Exh.4D01715; exh.P06963, no.5.; exh.P06916, no,288.P03185, no.5.

436 Exh.P06863[REDACTED]

37 Witness Rizvanbegogji T.2201-2202; exh.P01809; exh.4D00035.

38 \Witness Rizvanbegogj T.2201-2202.

439 itness Rizvanbegogj T.2201-2202.

“0\itness Pavlovic T.46838; exh.4D01715, p.3; P01913
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in that area, and detained them at various deterfagilities for varying period of time
(para.174) (representative victim [REDACTED)).

234. There is no evidence that [REDACTED] woulddetained at any time.

235. One piece of evidence indicates the internmaefaur Muslim men in, or around April
1993 and another indicates the internment of two Mustien?*? However, [REDACTED]
testified that before 1 July 1993 some people vwarested but were released after a few
days**®

236. The Prosecution did not prove the arrest ef‘tubstantial number” of Muslim men in
Capljina in April 1993 and did not prove that theested men were civiliaré? Accordingly
the Prosecution did not prove that the crimes girisonment and/or unlawful confinement of
civilians were committed i€apljina in April 1993. Nor, as with the other casd®ve, has it
been shown beyond reasonable doubt that (i) anth@fpersons involved in this matter
possessed the requisiteens reanor (ii) if that were the case, that Petkoever learned about
it.

4.3. Mostar 9 May 1993

237. The Prosecution pleaded that on 9 May 1993ocappately 1,800 Muslim civilians
were detained by the HVO forces at the Heliodromviarying period, up to about ten days
(paragraph 96§

238. The HVO Main Staff was not involved in thenpiang and/or conducting the operation
of gathering residents in the combat area of Mosta® May 1993 and transporting them to
the Heliodrom. It had not been informed in advaotcthat operation. The evidence proves that
all care for people located at the Heliodrom fortagen day&® was provided by the ODPR
and that the HVO/Government supported the actwibiethe ODPR:

0] Darinko Tad¢, the Head of the ODPR at the relevant time, paiprwent to the
Heliodrom and on behalf of the Government of theHBZand the ODPR assumed all
responsibility for the civilian&*” ODPR was taking resposibility for the living cotidis for
about 2,000 people at the Heliodréff.

441p09755, p.3.

*2\itness CN, T. 11223-4.

“3IREDACTED] T.11177

44 Wwitness CN testified [REDACTED] They were botHeabodied men. T. 11223-4.

*45 Evidence proves that all civilians were indeeeaskd by indeed 19 May 1993 — exh.4D00614.

*4¢ witness Josip Praljak testified that all peopleowlad arrived to the Heliodrom on 9 May 1993 wedeased
within five or six days, T. 14691.

“7Exh.2D01321

48 Exh.P02533; 5D01004; P08880 p.5; P0888Bivatatement of the witness CT, p.5; witness Josaljdk;
T.14686-7, 14704-5, 14921, 14689; witness BB, T6br1
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(i)  The ODPR had the authority to decide about trersons who would leave the
Heliodrom premise$?

(i)  On 17 May 1993 the HVO HZHB gave support teetactivities of the ODPR “which
has been active since the first day civilians werdocated from Mostar”. The
HVO/Government was informed “all elderly persongmen and children have already been
sent back to their homes”, and that some of thewe lbh@en sent, at their own request, to East
Mostar?*°

239. HB/HVO authorities explained to the represtwga of the international community
that the people had been detained for their ownrtgé™! Petkové was informed that the
civilians had been evacuated to Heliodrom, butdterllearned the ethnic composition of the
evacuated people only on 12 May, after he signesl dlgreement with Halilogi in
Medugorje®*?

240. On 10 May 1993 Boban and Izetbedaatidered the ceasing of combat activities and
ordered Petkoti and Halilovi to meet and work out the details between thghTwo days
later Petkowt and Halilovt, in the presence of Morillon and Thebault, sigmedagreement
that,inter alia, civilians would be releaséd* Petkovi had been given the authority to sign the
agreement even for matters which were under thepetence of the police, as well as the
exchange of prisoners, release of civilians, retifrdisplaced persons - because UNPROFOR
Commander Morillon wanted to have only one repregare of each side to sign the
document® [REDACTED]**® The subsequent implementation of the relevantspaitthe
Agreement was delegated to those competent imtaiter?’
4.4. 30 June 1993

4.4.1. Internment

4.4.1.1. Military situation prior to 30 June 1993

49 Exh.5D02016; P02260; witness Josip Praljak, T.0469

450 Exh.1D01666.

4\itness BB, T.17169; Maij T.48198.

452\Vitness Petkovi T.49540.

453 Exh.4D00456, 4D00457, witness Petkovi.49548.

454 Ex.P02344

%5 Witness Petkovj T.49554. The witness DV explained in his@statement (exh.P10217): [REDACTED] —
para.27.

45 IREDACTED] T.36270.

ST Witness Petkovi T.49554.
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241. On 30 June 1993 the BH Army, together with Mu$iVO soldiers, attacked the HVO
in the area north of East Mostar and took contfd2@km of territory towards Jablanica. As
already explained (see paras.138-144), on thatldawar between the BH Army and the HVO
started in the Mostar region. Threats of similairdogal of the Muslim soldiers in other HVO
units in the region and the possibility that the ®i¥uthorities could loose control over other
parts of the territory in the region demanded tmquate security and military measures be
taken immediately®® As discussed further below, these measures wegenyr justified,
proportionate and legitimate from a military viewmo They have not been shown to be
anything other than the exercise of sound and redde military judgement in the
circumstances.

4.4.1.2. Previous warnings of security threats ggimew importance and urgency

242. Loss of control over an exceptionally impottarea on the left bank of the Neretva
north of Mostar was in itself alarming for the HB/B authorities, because there was a real
threat of a total loss of control over Mostar aeditories toward the coa&t’ It exposed HVO
forces and positions to great(er) military threakbe fact that the BH Army captured a
strategically important area owing alsoltetrayal (and risk ofbetraya) by HVO soldiers of
Muslim ethnicity, justifiably highlighted the dangéat the HVO could lose control for the
same reason over other areas defended by the HW® which had soldiers of Muslim
ethnicity. Earlier warnings of a security threaspd by the large number of Muslim soldiers in
some HVO units, which were obviously not consideredortant by anyone until then, turned
out to be justified and pressing:

) In a report about the inspection of thi&HVO Brigade of 8 February 1993, sent to the
Commander of the SEH Operative Zone Miljenko tasi was stated that the “defence
security is diminished due to a significant amoahMuslim in the composition of the unit
(over 50%)"#°°

(i)  As a particular problem in some units the Sifghlighted a large number of non-
Croatian soldiers, mainly Muslin{&"

243. BH Army documents on cooperation with Musliotdgers in the HVO, instructions to
stay in the HVO in order to carry out certain opers, as well as other information on
cooperation between HVO soldiers of Muslim ethgicitith BH Army commanders and

soldiers, known to services of Herceg-Bosna eveatieeagained significance in the new

%8 Exh.2D00150 — in June 1993 there were 35% sadieMuslim ethnicity in the IHVO Brigade; in the
Brigade 21%; in the Brigade “P.KreSimir IV” 25%; fhe Rama Brigade 23%.

* Exh.P03038.

*9Exnh.P01438.

1 Exh.2D01379; P03355, P04699.
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military circumstances. It is apparent from BH Arehycuments that the most senior BH Army

commanders worked intensively to recruit HYO mersbei Muslim ethnicity into the BH

Army and at the same time counted on them as arnialt ally in the upcoming armed

conflict*®? Military expert Gorjanc gave the following (undlemged) opinion:
It is my opinion that under the described assunmstib is reasonable and from
a military point of view completely justified tollese that there was a danger
of new betrayals by HVO soldiers of Muslim ethgienhd that the HVO could
lose control of other areas as well because of.thathese conditions, every
military commander must issue an order on meastaresonitor the conduct in
battle of his own soldiers of the same ethnicitytlees opposing side, restrict
access to confidential information, and not sendnthon important combat
missions, including the drastic measure of disagrand isolation in the event
of individual inadequate conduct, and in the eveftinadequate conduct
(desertion, collective disobedience) by a large benof personnel of the same
ethnicity as the opposing side, those measuresbeanndertaken against the
majority, or, rather, all personnel in own ranks avare of the same ethnicity as
the opposing side. This is the only way to preVesdges in own ranks, defeat
and loss of own territory?®

This evidence was not challenged by the Prosecution

244. [REDACTED]also confirmed that on the basis of the same dontsya the BH Army

a HVO commander could reasonably believe that Muslldiers in the HVO posed a certain

security threat, a dang&¥:

4.4.1.3. Isolation of the HVO Muslim soldiers aihé imilitary conscripts of ABiH

(i) Order of the HVO Supreme Commander
245.  On the morning of 30 June 1993 Petkaviet with HVO Supreme Commander Mate

Boban about the military situation north of East 4w and the concerns associated with
HVO-Muslim soldiers:
He asked me, General, you were convincing us thacgn rely on your soldiers of
Muslim ethnicity. Any warnings to the effect thas twas risky was rejected by you
.. were rejected. And he asked me that | was phanta do with my Muslims, as he
put it, and | said, Well, we’ll wait a bit longeand then we’ll assess the situation
and see how it develops. At that moment, he saidet, You know, General, from

this moment on, you must start disarming all theseple you have in your units, if

%2 35ee Annex 13BH Army policy towards Muslims in HVO
453 Exh.4D01731, para.138.
404 [REDACTED] T.24625.
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it isn’t too late already. Do you have any idea wédappening south of Mostar?
As far as | can tell and judging what happenedilenot only lose the entire area
south of Mostar, and also put Croatia in jeopartdgcause you know that it is their
wish to reach the coast, because they want to nakeonly Neum, they also want
the port of Plge*®°

246. Boban and Petkavcontinued the conversation, trying to find thetlveays and means
of disarming and isolation of HVO soldiers of Mumsliethnicity “and everybody else who
could be a threat for the HVO” to ensure the neangsdegree of military security. Ultimately,
the decision laid in the hands of Boban, as commamdchief. Their discussion was entirely
based on military considerations; the Prosecutias hot alleged differently, nor is there
evidence to the contrary. Petkésgi role in this context was purely advisory and ghyr
military in nature. Boban’s order that Muslim s@di of the HVO were to be disarmed and
isolated, and the BH Army conscripts isolated a#l, wmeas considered by Petka@vas lawful
and justified in the circumstanc&. That order was not unlawfyler seand was therefore
binding on Petkowi who was duty-bound to obey it.

247. Boban asked Petkdvabout the number of Muslim soldiers in the HVOtsi@ind “how
many collaborators, or, that is, able-bodied mext were left who did not join the ranks of the
ABiH". The estimate was that it would be 2,500 t®® mer®’ Petkovi asked about
facilities for accommodation of isolated Muslim H\Woldiers and able-bodied Muslim men,
thereby demonstrating his concern and care for dvbal internees; Boban said that the HVO
had facilities that can put up this number of med that “it was up to the army to disarm these
men in the safest manner, and everything else erasofneone else to take care 6.

(i) Order of Milivoj Petkovt

248. On 30 June 1993, in line with Boban's ordeetkBvic issued the order to the

Commander of the OZ SEH to disarm and isolate MudHVO soldiers and the military
capable Muslim mef®® The order was not submitted to all HYO Operativaes and special
purpose units. Considering that the security tlsrea¢ the most serious in the Mostar area and
the area south of Mostar, Petkogubmitted the order only to the Commander of tdeSEH:

8. In units where you still have Muslim soldiensadm and isolate them.

%> Witness Petkovi T.49576-7. Witness BoZihas been asked by the Presiding Judge Antonegtitien HVO
did not disarm its soldiers of Muslim ethnicity eddy on 9 May 1993, and the witness explained tttat
betrayal of the Muslim soldiers of the HVO did nwppen before 30 June 1993 and that it was therglene
position in the HZHB after the conflict in Mostan ® May 1993 that all the remaining Muslims wergalo
members of the HVO, T.36379-80.

O Witness Petkovi, T. 49577.

*57Witness Petkoi, T.49578. According to the report of 9 June 1988¢ were about 2,500 Muslim soldiers in
the HVO units in the Operative Zone SEH, exh.2D@15

*®Wwitness Petkovj, T.49578.

9 Exh.P03019.
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Isolate all able-bodied men in Muslim-inhabitedlages in your area of
responsibility, and leave women and children igitthouses or apartments.”

249. Petkoui testified that it wasiot easy for him to issue such order and explained why:
Well, | felt shattered, completely shattered. Ftleng | had hoped for was
simply falling apart, and | simply couldn’t come.nd it wasn't easy to pass
such a decision, and | feared that there could hasen losses due to fighting in
the process of disarming. However, that didn’t hempgfortunately’.”

Despite his strong personal disappointment at tine of events, he regarded the order as

lawful and binding and this view was, as discussdxve, entirely reasonable in the

circumstances.

250. The Commander of the Operative Zone SEH fatedPetkowi's order to the % and

the 3% HVO Brigade®’* The order was not submitted to tHéHVO Brigade, which defended

Capljina and Stolac municipalitiés> The disarmament and the isolation of Muslim HVO

soldiers and the isolation of the military-able Mersmen in the municipalities afapljina and

Stolac were not conducted pursuant to Petkevarder. BoZo Pavlo¢j the HVO commander

in Stolac, testified that he got the order from $ierior, the Commander of th& Brigade

Nedjeljko Obradovi, but he did not know who submitted the order toa@bvi.*"

251. There was no fighting between the BH Army aheé HVO in Tomislavgrad

municipality (Operative Zone NWH). Therefore, Muslsoldiers did not pose the same threat

to HVO security as in the Mostar area. Accordingfjyslim HVO soldiers were disarmed and
sent back to their houses, not detaiffédzrom this, it may be inferred that measures edacte
were proportionate to the exigencies of the cirdamses, and not a way to commit or promote

a JCE, as alleged.

252. Boban’s order to take isolation measures wdmngted to the Commander of the

Operative Zone SEH through PetkavCivilian and Military Police were also ordereddarry

out the isolation measures through their chaincahmand.’® The Prosecution did not

establish who issued the orders to the military #nedcivilian policemen, but evidence shows

“Owitness Petkovj, T.49579.

"L Exh.P03019.

*"2Detention facilities Dretelj and Gabela were lodatethese municipalities.

*73 Witness Pavlowi, T.46851, 46910-1. Pavldviexplained that the day of disarmament of the MugHVO
soldiers was the most difficult day in his lifeathf was very hard for him to disarm the peopl¢hwihom he
had spent a year on the front-line, but there wereoubts that the measure had to be taken beofsseurity
reasons /T.46856/

™ Exh.P03470.

47> Witness Pavlovi testified that an order which obliged regular HuYflits, Military Police and civilian police
can be issued only by the Supreme Commander, T54684
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that both civilian and military police were indesdolved in carrying out the measures of the
internment of the able-bodied Muslim m&A.

(iii) Petkovi¢’s reports about the implementation of the securigasures

253. On 30 June 1993 Petkéveported to the Head of the Defence Departmendatiaek of
the BH Army north of Mostar and stated, inter affdeasures have been taken in all units to

remove the Muslims from the HVG* Petkovi also informed Supreme Commander Boban
that he had taken the ordered meastifes.

254. On 22 July 1993, two days prior his beingeredd as Chief of the Main Staff, Petkovi
submitted a report to the Head of the Defence Depart and stated that the disarming of
Muslim members in HVO units and the additional gahemobilization caused by that
disarming were carried out with respect to the afien and strategic situatidf There was
no indication of any criminal intentions or purpo3éis is further evidence of the legitimate
military purpose pursued, the lawfulness of the sneass and Petka¥s understanding or
belief in the lawfulness of those measures.

(iv) Muslim HVO soldiers

255. Petkou considered that the isolated Muslim soldier of fh&O retained their status as
HVO soldiers:

Yes, fully. There’s no difference between him amdebody else whom we detained

because he refused to take up his position. Sg hgedoes retain his status as an

HVO soldier?®°
256. This was part of the reason for Petkviunderstanding or belief that the order was
lawful. The evidence demonstrates that isolatedliwhublVO soldiers retained their status as
HVO soldiers. The BiH Federal Ministry for Veteraasd Disabled Soldiers Affairs, Military
Service Records Department in Tomislavgrad confitrimeits 25 February 2009 letter that,
according to the Regulation of the Federation Gawvent on Criteria, Mode and Procedure of
recognizing time spent in the defence of BiH ascgpdength of service for retirement, the
Department recognized the time period spent in HWi@s as special double-length of service
to all persons subject to military conscription ¢&ts, Bosniaks and others). “Furthermore,

time spent in detention, prison, detention centrassembly camp regardless of the cause or

476 Exh.P03057, P03075, P03116, P03121, P03175 p&@3210, P03132, P03134, P03142, P03170, P03230,
P03282, P03307, P03326, P03347, P03353, P03960.

77 Exh.4D00480.

“’8\Witness Petkovj T.49581.

479 Exh.P03642.

480\Vitness Petkowi, T.49579. Petkovifurther clarified that the disarmed HVO soldiersres not POW, but the
HVO soldiers, T.49594. Also NO, T.51243; Pavigvi.46860; Gorjanc, T. 46166.
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duration is recognized as time spent in a militamyt and as such is recorded as special length

of service for retirement:®!

257. Evidence clearly shows that the HVO authaitieade a clear distinction between the

detained HVO soldiers and the prisoners of #far.

258. Servicemen within the army of the detainingv®odonot fall within the jurisdiction of

international humanitarian law at all. As obserbydCassesé®®
War crimes may be perpetrated by military persoremghinst enemy servicemen or
civilians, or by civilians against either memberfstioe enemy armed forces or enemy
civiians (for instance, in occupied territory). @eersely, crimes committed by
servicemen against their own military (whateveitin@tionality) do not constitute war
crimes. Such offences may nonetheless fall wittenambit of the military law of the
relevant belligerent.

This principle was reiterated by the Trial Chamlethe RUF case of the Special Court for

Sierra Leone, which specified that ‘the law of adnme®nflict does not protect members of

armed groups from acts of violence directed agatimsm by their own force4®* and that,

further, ‘[tlhe law of international armed confligulates the conduct of combatants vis-a-vis

their adversaries and persons hors de combat whwmtlbelong to any of the armed groups

participating in the hostilities'®* It continued*®®
The law of international armed conflict was nevatended to criminalise acts of
violence committed by one member of an armed gagamnst another, such conduct
remaining first and foremost the province of theninal law of the State of the armed
group concerned and human rights law. In our viewdifferent approach would
constitute an inappropriate re-conceptualisation af fundamental principle of

humanitarian law. We are not prepared to embarksoch an exercise.

“81 Exh.4D01466. The Trial Chamber rejected to admii ievidence the document 4D01467 [REDACTED]
/TC order of 19 November 2009 and the TC decisidilaJanuary 2010./

82 The documeninstructions for the Operation of the Central Miliy Prison of the Croatian Defence Council
in Mostarof 22 September 1992 contained the definition BaW /ratni zarobljenici/ were persons captured in
the war against the Croatian people and HVO uaitg, military detainees /vojni zatvorenici/ werelitary
personnel who committed an offence or crime - ed@32 4. p.8.

Military Police Administration in its work repbfor 1992 reported about the “prisoners of wad detainees,
HVO soldiers who have committed a misdemeanor oroffance and civilians who have committed a
misdemeanor or an offence against HYO members ailitiies”, and all of them were placed in the nahy
investigation prisons — exh.P00956, p. 14.

Witness Josip Praljak, the deputy warden ofddiebm prison, confirmed the difference betweenrttiary
prisoners, detainees, and prisoners of war, T.14650
“83 Cassesdnternational Criminal Law(2008), p.82.

“B4RUF TJ, para.1451.
8% |bid, para.1452.
8 |bid, para.1453.
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This principle has been framed in general termsboth the jurisprudence and the
commentaries that have addressed it, and therefordd appear to have unconditional
application, regardless of the religious, ethnic national make-up of the serviceman in
guestion. Indeed, the post-World War |l cases &l dath this issue such &&lz andMotosuke
support this position, holding that the nationabfythe victim was overruled by their military
allegiance’®” Further, the Dutch Special Court of CassationPitz held that the crimes
perpetrated against them by their military fell kit national, rather than international
jurisdiction. That Court considered that while cesnwere committed against a Dutch member
of the German army, ‘they did not, however, congtitwar crimes, but were crimes in the
domestic sphere of German military law and jurisdit’*®® The Court held that ‘the object of
the [1907 Hague] Regulations, and in particulaAdicle 46, was to protect the inhabitants of
an enemy-occupied country and not members of tleepying forces’, and that ‘[t]he legal
position of the latter was regulated not by intéoreal convention, but by the military law of
the occupying Powef'®® When it was established that the victim of theggld crime belonged
to the occupying army, it was held that ‘his nadility, or former nationality, was irrelevant,
since by his enlistment in the Occupant’s army had forfeited the protection of the law of
nations and had voluntarily submitted himself te@ tlaws of the occupying Powér’
Likewise, the 1929 Geneva Convention for the Anralion of the Condition of the Wounded
and Sick in Armies in the Field was deemed inagplie, ‘since this Convention only
protected members of an army against acts by menafe¢he opposing army®* Further, the
Court considered that the crimes could not be @iagainst humanity, ‘since the victim no
longer belonged to the civilian population of oceadpterritory, and the acts committed against
him could not be considered as forming part ofstesy of “persecutions on political, racial or
religious grounds”*®® The Court’s findings thus reflect the same pritespas those upheld in
the RUF case, the Commentary of the Geneva Conventiongrendbservations of Antonio
Cassese, in addition to the position taken by @G&Yl towards the concept of civilian
population vis-a-vis crimes against humanity.

259. The Conventions and their Protocols theretamnot be said to envisage members of
one’s own forces within their protections, regasdleof their background — a restriction
designed to uphold the distinction between the t#warmed conflict and the realms of

87 Motosuke 13Law Reports of Trials of War Crimina{$949), p.129In re Pilz, International Law Reports
vol.17, 391 (1957), p.391.

“881n re Pilz, p.392.

“89|bid, p.391.

90 |bid.

91 |bid.

92 |bid, p.392.
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domestic criminal and military law. As the jurisgdence addressing this issue indicates, this
jurisdictional distinction does not appear to errege a ‘gap’ in protections for either category
of combatant; rather, it identifies which body @M is best suited to address the crimes
committed, depending on the relationship betweerptrpetrator and the victim.

260. The consistency between the jurisprudenchéeftrlier post-World War Pilz case,
the more recenRUF judgment, and the provisions of the Geneva Comvestand First
Additional Protocol, all suggest that the rulesrdérnational humanitarian law deriving from
the Conventions are also reflective of customatgrirational law. Indeed, the existence of
domestic military and criminal laws regulating thernal behaviour of the armed forces
further suggests the customary nature of this digi®nal distinction — this well-established
domestic jurisdiction itself demonstrating Statagpice in this regard. It is this practice that
further forms the basis of the position taken ie Bilz and RUF cases, in addition to the
Commentary of Cassese — and is supported by thdingpoof the Geneva Conventions and
their First Additional Protocol. This jurisdictiohdistinction, then, appears to be reflected
across domestic and international practice, thdscating a prevailing consistency between
customary international and humanitarian law.

(v) Able-bodied Muslim men

Members of the armed forces according to the IHL

261. The armed forces may consist of combatantsrxanecombatants. In case of capture by
the enemy, both have a right to be treated as PA¥i¢le 3 of the Hague Regulation5)

262. Non-combatant members of armed forces incluméelical personnel and chaplains
(Article 43.2. of the AP 1) and they are not allmM® be engaged in firing weapons. Besides
medical personnel and chaplains, there are numeategories of members of an army whose
task has nothing to do with firing weapons, formpée administrative services, military legal
services, auxiliary services, civil defence persnkurther, a civilian who is incorporated in
an army becomes a member of the military throughloeitduration of the hostilities, or until
permanentlydemobilized by the responsible authority, whetbernot he is in combat or
armed. If captured, he/she is entitled to the mtata under GC 111

263. In some countries the entire segments of dpalation between certain ages may be

drafted into the armed forces in the event of armoewflict. In determining when reservists

493 GC Il also states that members of the armed foreko have fallen into the power of the enemy are
prisoners of war (Article 4 (A)(i)).

94 Commentary on the Additional Protocofs 1677; Henckaerts and Doswald-Be€kistomary International
Humanitarian Law Volume I: Rules, Rule 3, p.13
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actually become members of the armed forces iecessary to consider the legislation of the
relevant staté®

Legislation of the BiH

264. Pursuant to théonstitution of BiKany citizen whowith armsor otherwiseparticipates
in resistance to an aggressor shall be consideretember of the armed forces of the
Republic?®®

265. A Decree Law on Defenceadopted by the RBH Presidency on 14 May 1992,
prescribed that citizens had “rights and obligatioto defend the country, namely to: (i)
perform compulsory military service; (ii) performormpulsory work; (iii) comply with the
requisition of resources; (iv) participate in ci@it protection and (v) train for defent&.By
performing compulsory military service, citizensregrepared, trained and organised for: (i)
armed combat, (ii) other duties in the armed far€@3 participation in other forms of all-
people’s resistancg®

266. All citizens of the Republic of BH who weré¢ for work were subject to compulsory
military service?®® Compulsory military service consisted of: (i) tteeruitment obligation; (i)
the obligation to complete military service and)(the obligation to serve in the reserve
forces>®

267. Reserve forces, together with the standing foneese a component of the BH Ariy
While the standing forces consisted of active amlitpersonnel, soldiers, workers and civilians
employed with the Army°? the reserve forces included persons who were,rdicgpto the
provisions regulating conscription, subject to &@nin the reserve forces of the Arfiy.All
citizens were subject to the recruitment obligatiand citizens who were fit for military
servicewere subject to the obligation of completing thaititary service and then serving in
the reserve force¥?

268. The recruitment obligation started at the imeigig of the calendar year in which a
citizen of the Republic of BH reached the age of*®7hat is when the citizen wds$ years

49 Henckaerts and Doswald-BedBystomary International Humanitarian Lawolume I: Rules, Rule 3, p.14.
(including footnote 86).

9% Exh.4D01731, para. 64.
497 Exh.4D00408, Atrticle 46.
498 Exh.4D01030, Article 1.
9% Exh.4D01030, Article 2.
9 |pbid, Article 4/1.

01 Exh.4D00412, Article 7.
92 |bid, Article 8.

%03 hid, Article 9.

94 Exh.4D01030, Article 4/3.
% |bid., Article 11/2.
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old>°® Recruitment was carried out in the calendar yeavhich the recruit reached the age of
18, but exceptionally in the case of an imminemédh of war or state of war, the Presidency
might order the recruitment of persons aged* #/ilitary conscripts who had completed their
military service were liable for service in the eege forces®® Compulsory military service
ceased for men at the end of the calendar yeahichwheage of 60was reached®

269. Military conscripts who volunteered for thenad forces’ units, institutions or staffs, or
were mobilized into the armed forces, had shatus of soldierserving their military service.
The same status of ‘soldier’ was granted also tscopts and reservists who were engaged on
a work obligation in units, institutions and staffithe armed force¥?

270. A state of imminent threat of war was declaredBiH by a decision of the RBH
Presidency of 9 April 1992%. At a session held on 20 June 1992, the RBH Rersidadopted

a decision to declare a state of WerThat same day, 20 June 1992, the RBH Presidency
issued an order to declare a general public malits in the territory of the Republic of
Bosnia and Herzegovif&. A general public mobilisationf all conscriptsbetween the ages
18 to 55 was ordered and they were obliged immelgiad report with military equipment and
small arms to the nearest Territorial Defence (ingm 1.). Furthermore, a general public
mobilisation of all other able-bodied citizens (n@ril8 to 65 years of age and women of 18 to
55 years of age) was ordered and they were obtmegport to civilian protection units, which
would start to carry out tasks in defence of thentry in accordance with the decree law on
defence (item 11.)

271. From the moment of general mobilization, adllenable-bodied citizens became active
members of the armed forces of BH. It is undersaatedthat due to a shortage of weapons and
equipment, as well as initial problems in estalitighand organising a BH wartime army, not
all men fit for military service and conscripts ¢tdupe actively engaged in the armed forces.
Those who were not immediately actively engagedoimbat operations stayed in the reserve
or performed other tasks important for the defesfaae country’** Military recruits were not
allowed to leave the municipality during the perifdvar or imminent threat of wat®

272. The Prosecution military expert withess Andnngle stated in his report:

%% pyrsuant to the Article 77.2. it is prohibitedrézruit children under the age of 15. This proliiiitwas also
the rule of the customary international humanitataw (as of 2000 the age limit was increased gn 18

07 Exh.4D01030, Article 13. Witness 4D AB testifiecetthe BH authorities mobilized young boys of 16rgea
into the BH Army, T. 47095.

% pid., Article 41.

9 bid., Article 7/1.

*%pid., Article 72/1 and 72/5.

> Exh.P00150.

2 Exh.P00274.

>3 Exn.4D01164 .

*144D01731, para. 119.

**Witness BR, T.8131T
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In general terms, women, children and elderly cdutdset aside as probably non-
combatant. Where there is suspicion the individuetalld be questioned to
ascertain their true identity and role. It would beasonable to question carefully
men of fighting age who claimed non-combatant stauestioning would have to
be carefully regulated and in accordance with tlaevk of War®
Accordingly, women, children and elderly shouldassumed civilians, while men of fighting
age should be assumed members of the armed forces.
273. Pursuant to the BH legislation, members ofriserve forces were members of the BH
armed forces, not civilians. They were non-combatamtil mobilization and engagement in
the standing armed forces. As non-combatant mentféhe armed forces, reservists were not
liable to attack, but were liable to internment aasy other member of the enemy armed
517

forces®’. If interned, reservists were entitled to protectas prisoners of wat®

ICTY jurisprudence

274. Men of military age are not considered @wi$, unless proved otherwise. On the other
hand, men younger and older then those of militagg, as well as women, are considered
civilians, unless proved otherwid¥. The burden of proof to establish the status oéleged
victim is at all times on the Prosecution and therao presumption of civilian status in that
context when civilian status is an element of tfierece.

Evidence

275. The evidence proves beyond any doubt thatBiHeArmy and Muslim authorities
treated able-bodied men as the members of the Biy.dfor example, 44Mountain Brigade
Command of the BH Army reported on 17 April 199attHcivilians from the village of
Doljani are being evacuated at the momeutscripts will remaih®?*° The witness Senad
Zahirovi testified that people fit for military servicérom my village established the defence

1% Exh.P09549, para.78. See also Gorjanc’s repom 4801731, para.114.

1" The capture of the prisoners of war during activstilities is always lawful. This long-standingstom (as
stated in Henckaerts and Doswald-B@&z1kstomary International Humanitarian Lawolume |: Rules, Rule 99,
p.344) is the basis for the same GC Il provisi¢hicle 21/1 regulates that the Detaining Poweryrsabject
prisoners of war to internment; Article 118/1 stdtieat prisoners of war shall be released and it without
delay after the cessation of active hostilities).

18 A danger that a man of military age joins the epemrmed forces justifies the capture of that manthie
ICRC Commentary on the GC IV, in relation to theemment, it is stated: «The fact that the marf isiditary
age should not necessarily be considered as jingfifhhe application of these measures, unless thexalanger
of him being able to join the enemy armed forcég.258).

Article 4.B(1) of the GC Il states that agspners of war shall be treated as «persons bilgngr having
belong, to the armed forces of the occupied couiftthe occupying Power considers it necessarydagon of
such allegiance to intern them, even though it twdginally liberated them while hostilities wereigg on
outside the territory it occupies, in particularest such persons have made an unsuccessful attenejuin the
armed forces to which they belong and which areagad in combat, or where they fail to comply with a
summons made to them with a view to internment”.

*19 Kordi¢ and Cerkez AJ, paras. 608, 609, 615, 623.
%29 Exh.4D00430.
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line”.>** [REDACTED]>? The witness Husnija Mahmutdvisaid that “allhealthy men of
military age in the village /Stupni Do/ were under an obligatito join the Territorial
Defence.®® In May 1993, the War Presidency of Jablanica Mipaiity issued an order to
mobilize “all people currently in the area who &itdor military service or work, between the
ages of 15 and 652 BH Army commanders treated Croat military recraissmembers of the
HVO.>%

276. Evidence further proves that military constsripf the BH Army considered themselves
obliged to join the Army. [REDACTEDY®

277. Decision on matters concerning the status of ciszef the Republic of BiH in the
Republic of Croatia adopted by the BiH Government on 24 September,3%99is also
significant in this context. Displaced persons egfdgees that had work obligatiGfsor who
were military conscripts could not get the departapproval to other countries and had to
return to BiH. Collection centres for their orgagtzreturn were in Zenica, Visoko, Jablanica,
Konjic and other areas named by the BH MinistryDaffence. No doubt, military conscripts
had military obligations and were under the compegeof the BH Ministry of Defence’

278. The evidence proves that able-bodied Muslimn,mmeilitary conscripts of the BH
Army, were considered by the HVO authorities asréservists of the BH Army and thus, if
interned, they would come under the category of BO®Mér example, at the working meeting
held on 6 September 1993 the HRHB Government déeclithe situation regarding imposing

penalties and measures of isolation on POWSs putsadhe provisions of the International

2l \itness Zahirow, T. 0107.

*22|REDACTED] T.6471.

2 \Vitness Mahmutovi, T.25694.

%24 Exh.1D00349.

2> \itness Idrizou testified that after the attack on 15 April 1983Jablanica «MUP carried out a search of the
appartments and houses of military recruits, membg&the HVO who remained in Jablanica...» - T.9403

% Exh.P10220, [REDACTED], p.2969.

°2" Exh.1D01410.

% Work obligation was one of the duties of BH citiserprescribed by the Decree Law on Defence —
exh.4D00408. See also Gorjanc report — exh.4D01F&ABs. 67, 72, 73.

* pyrsuant to the item IV of tHRecision on matters concerning the status of giszef the Republic of BiH in
the Republic of Croatiagollection centres had to undertake all actionsessary to organize reception, provide
accommodation and send citizens to their militang &vork obligations, and the Ministry of Defencedhia
provide collection centres with the necessary ut$tons on how to carry out military and work olaligns in
BiH. (Exh.1D01410)
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Law of War, and clarified that these persons (PQW/are captured as active-duty aederve
enemy forced®

279. Petkou testified that his understanding was also thatMiuslim men of military age,

if not active-duty, were reserve members of the Bimy.>3! Toki¢ testified that military
conscripts were categorizied as soldréfsFilipovi¢ confirmed that apart from women,
children and elderly there were no civiliafi3.Pavlovi testified that conscripts of Muslim
ethnicity were treated as the reserve force oBHeArmy.>** Witness K stated that «it was a
common knowledge that military-aged men from théage of [REDACTED]were securing
village»>*°

280. Witness BB testified that the “draft-age Moslmen were regarded by the Bosnian
Croatians as a threat to national security becaieg were perceived as being potential
combatants for the ABIH, even if they had absojutab relationship with the ABIH
whatsoever and they were civilians, that was thegpgion.»*° [REDACTED]>*

Conclusion

281. Internment of Muslim able-bodied men was basedawful grounds, i.e. a legitimate
concern and fear, based on objective grounds thiese men might present a security risk for
HVO forces and the Croatian population on thet@yicontrolled by HB/HVO authorities.

282. Boban’s order was entirely lawful and Petkokad no reason to believe that, by
implementing this order he was obeying an illegdko or that he was acting unlawfully.

283. The view that the arrest of broad categorfeésdividuals who might pose a security
threat (as opposed to blanket, all-encompassimigrsy is lawful in principle also finds support
in Kordic where the Appeals Chamber found that “[i]n thewmnstances the evidence does not

%0 Exh.P04841.

> witness Petkovi T.49579.
2 \Witness Toki, T.45374

3 Witness Filipowé, T.47550-2.

Filipovi¢ also testified: “Your notion of civilians and winetr they could have been in that area, whethee ther
were men who were not soldiers in that area oflthsva River Valley, there were no men who were not
soldiers. They had uniforms and rifles from the afj18 until a ripe old age. /.../ | do not exautie possibility
of an exception, but it would be a strict exceptichiman of 22 was either away or he was a solaisigned to
a unit. There were such people in Vienna or in Hague, abroad, but for them to be in that villagd aot to
perform a defence function, that was impossible.”
¥ Witness Pavlow, T.46859.
°% Exh.P10080, [REDACTED]. Also witness Viddyiwho observed a difference between “civilians” and
“conscripts”, T.51744-5.
>®Wwitness BB, T.17215.

37 Exh.P09712, [REDACTED]
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support that the HVO carried out blanket detentioinall Muslim civilians, but rather suggests
that men of military age between 18 and 60 wergetad”>*®

284. In the present case, the impugned order dfoRits was narrowly directed towards
those individuals perceived as posing a securitgathso that it could not be said to have been
a blanket, persecutory order. Women and childrereweepressly excluded from these orders
(thereby further underlining the fact that the ordeas not “persecutory” in nature, but
grounded in genuine security concerns). The upithgrlreason for these orders (at least as far
as Petkoui was concerned) was not their status as ‘natiordlishe enemy side (as is clear
from the fact that women and children were not ide) but their physical ability and legal
obligation (as able-bodied men) to join the enemlg @nd thus pose a security threat to the
interning power. That view — and the validity oflers of detention issued on that basis — has
been accepted by theordic Appeals Chamber as being consistent with humaartalaw.

(vi) Measure of isolation was not directed agaaigilians and was not indiscriminate

285. Petkou, as explained in paragraphs 248 and 284 aboverextdthat women and

children should be left alone. Petkévestified that this category of population was adhreat

to security and was therefore not to be detained:
My position was that this category was not a thrematsecurity in any way, and,
therefore, that it was quite understandable andsoeeable that they should be left
to remain in their houses, where they lived, re¢gssd of what people called total
national defence. But as far as | was concerned,dategory, women, children and
the elderly, did not present a threat; that is &y sall those who weren't able-
bodied mert>®

This attitude and approach clearly demonstratealm®ence of persecutory mindset and the

genuineness of his concerns regarding the militealy posed or reasonably believed to be

posed by able-bodied Muslim men in certain areas.

(vii) Measure of isolation widely publicized

286. The orders of internment were widely publidized were discussed with international
representatives on the ground; the suggestionthiegt formed part of a JCE would, in those
circumstances, not be reasonable. This is furthigleace of the belief and understanding at
the time that the measures were entirely lawful.

287. On 4 July 1993 an [REDACTEMported that the Commander of the HVORtigade
Nedjeljko Obradou informed him that “in response to the perceivetenmal threat, all

Muslim members of the HVO under his command hawnbemoved (25% of his force)” and

38 Kordic AJ, para. 609.
*9Witness Petkovi, T.49580.
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“the shortages have been made up by the generaliratibn”. “In addition all Muslim males
between the ages of 18 and 60 within G@pljina municipality and the villages south of
Mostar have been arrested”, explained Obrad®\iThe document shows beyond any doubt
that the security measures launched in early JA§31were not kept secret, as Petkovi
confirmed>*

288. On 7 July 1993, the Commander of OZ NWH Zeliljeg confirmed to the ECMM
that Muslim males had been disarmed and takencustody because of the incident in Mostar
and explained that they had been temporarily placedifferent locations “for their own
safety”>*? The ECMM did not issue any protest in relatiorthis security measure. It should
be noted that Petkavidid not order the isolation of the Muslim HVO sieid and the BH
Army military conscripts in Siljeg’s Operative Zgnieut only in the SEH, La&s Operative
Zone. Accordingly, there is no evidence who ordetfeat such measure should be taken in
Silieg’'s Operative Zone.

289. On 10 July 1993 the representatives of the DRETED] visited Heliodrom,
accompanied by the officers of the HVO-ODPR, amubreed that the detainees were males
between 18 and 60, and those with serious medaalditons, and those under 18 or over 60
have been or would be released soon. They werehatdthese detained persons were under
the competence of the ODPR. The author of the tapentioned the earlier meeting with the
HVO HZHB President Jadranko Rfliwho explained that the HVO had arrested and was
detaining up to 6,000 draft age male Muslims, baswnable to provide for them and
therefore requested help from the UNHER,

(viii) Isolation was not imprisonment

290. Petkow’s understanding was that the “isolation” was raiity justified and not a form
of imprisonment, but a temporary security measenelered necessary by the circumstances:
It should have been temporarily removing these |getipsee what had done —
who had done what and who was responsible for wdvad, then who should be
prosecuted further. And if not, it they weren't gablle, then they should be
released*?.../
Those HVO members who were isolated were supposée in one place,
under supervision, and certain measures shouldaernt to find the organizers

from amongst them, to find who the organizers weie the leaders were in these

40 Exh.P03175, para.6.

*1\itness Petkovi T.49582.

%42 Exh.P03234.

>3 Exh.P09843. See also exh.P09712, [REDACTED]
*4Witness Petkovi, T.49595.
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individual groups, and to see what each personisab®ur and conduct was, what
they had done. And then, on the basis of thatake tcertain measures if the
individuals were deemed culpaBfg.
291. Pavlow, HYO commander in the Stolac Municipality on 1yJuB93, explained that
the word “isolate” meant that a certain group wohéd disarmed and escorted to an area in
e546

which that group would be secure and note ablgé&vaie:
4.4.1.4. Other measures taken by HVO authorities

292. Due to the sudden deterioration of the mijiand security situation in the Mostar area,
additional measures were soon required. On 30 1988, the Head of the Interior Department
ordered to the Chief of the Mostar Police Admirastn to form a joint police unit numbering
100 policemen. Until re-subordination of the uwitthe military commander, the Chief of the
Mostar civilian police was supposed to commanduitie>*’

293. On 1 July 1993 the Head of the HYO MP Admiaison ValentinCori¢ issued the
order for the implementation of the Stdgi order to all MPA departments, MPA sections and
the commands of eight MP battaliot{8.

4.4.1.5. Internment was not planned prior to 311803

294. Internment had not been planned or foresefmeéb80 June and there is no evidence to
that effect. Instead, it is clear that this measuas seen as being necessary because of the
rapidly-developing security situation. There is ewoidence that the HZHB authorities
established or planned to establish any detengottitly in order to obtain accommodation for
the interned Muslim HVO soldiers and/or able-bodieeén of Muslim ethnicity*® The
security measure of internment of these categarfegopulation was caused by legitimate
security concerns associated with Muslims in HV@suim the Mostar area and the occupation
of the area north of East Mostar by the BH Artri.

4.4.1.6. Conclusion

295. Petkow’'s 30 June 1993 order whereby in the Operative Z8&E&1 Muslim HVO
soldiers should be disarmed and isolated, and lzddéeed Muslim men isolated, was lawful,

both as a matter of domestic and international law.

> Witness Petkovi T.49596.

> Witness Pavlovi, T.46845-6.

" Exh.P03027.

> Exh.P03077.

%9 The witness BA stated that the HVO authoritiesi«at have the facilities to care for thousandeefly
arrested Muslim males» - exh.P09712, para.46.

0 Representatives of all international organizationghe ground were of the opinion that the inteentrof the
able-bodied Muslim men was a consequence of tlaelatif the BH Army north of Mostar. Even the UNCHR
opined that the arrest was the “response to ttaskit[REDACTED)]
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296. It was effectively the implementation of arder that had been issued by the HVO
Supreme Commander. THerdic jurisprudence supports a proposition relevant eopresent
case, namely, that, at the time of capture/arieatyuld not be unreasonable for a party to the
conflict to regard men aged between 17 and 65 abeing civilians for the purpose of their
initial internment>*

297. For the purpose of (ordering) detention/cagtand under the explained security
circumstances and military situation, the fact tpatsons were military conscripts of the
enemy army provided a sufficient and valid basrstheir internment (pending review of their
status). It was not a blanket, persecution-basedisibn, but one based on valid security
concerns>? Petkovi had no reason to understand or interpret thatrandeny other way and

there is no evidence that would allow for anott@mratusion.

4.4.2. Continuation of the detention

298. As already noted, the responsibility to revibe lawfulness of arrest and the decision
of continued detention did not belong to PetkoXor did he have any responsibility as regard
the treatment of detainees or their condition térimment.

299. The legal distinction between the authorityteest and the authority to detain/keep in
detention (paras.210-214) is fully recognized ie tHVO Military Police Administration
document of 22 September 1992 about the operafitimeoCentral Military Prison in Mostar.
In the chapter «Instruction regarding accommodaéind house rules» the Head of the HVO
MPA prescribed the procedure of the receiving n@W\P

Accept prisoners of war only with orderly docunagiain or an ESCORTING
FORM from persons bringing them.

After receiving the escorting form, issue a CERCITE ON THE RECEIPT
OF THE ESCORTED PERSON and give it to the persanbsbught them, leaving
a copy in the files.

From this moment, the persons who brought the escorted person have finished
their job and the escorted person (prisoner of war) shall be under the authority of
military policemen from the security.>>® (Emphasis added)

300. Other evidence fully supports the above-meastibinstruction of the Head of the HVO

Military Police Administration. Petkovitestified that HVO soldiers would hand over captur

1 See in particulakordic AJ, 607-609, 615, 623 and corresponditugdic Trial Chamber’s findings.

%52 |bid, in particularKordic AJ para. 609: “In the circumstances the evidermeschot support that the HVO
carried out blanket detentions of all Muslim ciaills, but rather suggests that men of military agevden 18
and 60 were targeted. The detaining power hassonahle time to determine whether a particulargrers a
civilian and further to determine whether there asasonable grounds to believe that the securityhef
detaining power is threatened.”

*3Exh.P00514, p.10, c.1.
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prisoners of war at places prescribed and furthercgedings did not come under the
responsibility of the HVO army and, accordingly, &&ethe Chief of the HVO Main Staff had
no authority under any provision to do anythingetation to the treatment of the detainees in
the detention facilitie3>* The witness NO, [REDACTED]confirmed that all units, if they
captured or took in some prisoners, would turrtta prisoners of war to the military police
and the military police would take them away.

301. Petkou derived his authority to order the internment otand directly from the order

of Mate Boban. By contrast, he had no authority andcompetence as regard the actual
detention of those detained as a result of hisrerdethe orders of others, nor any competence
or authority as regard the review of the lawfulnestheir detention/internment, their treatment
or release. It is significant in that regard thas not part of the Prosecution case, as pleaded in
the Indictment, that Petkavhad any authority over detention facilities. Naduying his cross-
examination, was such a case put to him.

302. On 13 July 1993 the [REDACTEDhat Vice President of the HVO/Government
KreSimir Zubak explained that “it was necessargr@st Muslim soldiers in the HVO because
they were mutinying” and the “HVO will try to exchge them or bring them into other
areas™>>® Petkovi confirmed that the HB/HVO authorities did theirsbéo solve the problem
of the isolated HVO soldiers and able-bodied Muslim co-operation with representatives of
the international organizations and with their stssice’>’

303. [REDACTEDJ®®

On 20 July 1993, at the
meeting with the representatives of the UNHCR, i@ezg Boban also raised the issue of

transit visas for Muslims who wished to leave ftrey countrieS>® The evidence proves that

4 Witness Petkovi, T.50672-3.
%% Witness NO, T.51207.

¢ Exh.P03427, c.2.

7 Witness Petkovi, T.48584.
58 Exh.P09682.

*9p09712, [REDACTED]
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the HB/HVO civilian authorities, not the Chief dfe Main Staff or military commanders, were
engaged in establishing a transit centre in Ljubusk
304. [REDACTED]®

[REDACTED] >

[REDACTED] %

The evidence proves the competence of the civdigthorities to decide about the continuation

of detention.

305. On 23 July 1993 Pélexplained in the letter sent to Minister Grani

The assault by Muslim forces on the region aroMiustar compelled the armed

forces of the HVO and its military police to assymneventive measures against all
members of the so-called Army of BiH and its aativey and reserve force in the
area of combat activities. There were no speciatntgon camps formed for these
persons. Instead, the following facilities weredigaremises of the former Military
College, the nearby military base of the former JNARod@, near Mostar (so-
called 'Heliodrom'), as well as facilities once dder mass accommodation of JNA
soldiers in Dretel;. It is necessary to keep in dnithat these persons are all men in
the age suitable for military service. Many of theme regarded as standard
military prisoners and some of them were memberth@fMuslim army reserve
force. In the apartments of some of these perseaaponry and other proof of co-

operation with the so-called Army of BiH were fouftherefore, in accordance

%0 Exh.P03554, c.4, 6D00577.
1 Exh.P09712, [REDACTED)]
%2 Exh.P09712[REDACTED]
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with the Article 6 paragraph 4 of the Geneva Cortiven they are also treated as
was prisoners.

Immediately after the capture, medical examinatiarsf all persons were
conducted. All those persons that had medical mmis| regardless of their age,
were discharged. In the course of the last few @dtgs the end of the investigating
process, large groups of them are being releasedessively. /.../

At one of its sessions, HZ H-B HVO took a stamd itterested humanitarian
organisation should be allowed access to facilitigsere isolated persons are
placed. 'Heliodrom' facilities were already visitdoy delegations of certain
Embassies in the Republic of Croatia, as well asimber of television crews. Also,
the arrival of the International Red Cross Delegatis announced.

HZ H-B HVO requests consistent implementationntérnational conventions
from all its bodies, both in the case of civilieeasd war prisoners. Reports at our
disposal confirm that they are respected. %%/

306. There is no evidence that Petkowmnade any decision, nor could have taken any
decision, about the continuation of the internmeinthese men. He had no such authority,
power or competence. Nor has it been alleged.

4.4.3. Release of the detained persons

307. The release of persons detained at the begiroiiJuly 1993 started in the second half
of July 1993%* and continued up to December 1993, when PresRiglman decided to close all
detention centre¥” Detained persons who were not released stayeHeirHeliodrom and

Ljubuski Prison, and criminal report were filed aga them>®®

Release was ordered by others,
not by Petkou, since he had no such competence or authority &od

308. Petkou did not participate in these proceedings, northasProsecution pleaded that
he had any role in the decision making processth@dealization of the decisions to release

those detainees.

4.5. Competence of HB/HVO authorities in relation ® detention facilities
309. The Chief of the HVO Main Staff and/or the H\Wain Staff had nale jure and/or
Petkovt had node factoauthority over any detention facility in Hercegg®a or those runing

these facilities. Petko¥idid not have authority and did not establish aejedtion facility

%63 Exh.P03673.

%64 Exh.P03617, P09680

6% Exh.P07096

%% Exh.P07488; witness Josip Praljak, T.14807.
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and/or participate in establishing of any detentfanility.”®’ Petkové did not have the
authority and did not manage any detention facihtyr participated, nor assisted in the
managing of any detention facility in Herceg-BosRatkové did not have the authority nor
did he control/inspect the functioning of any déitem facility, nor did he participate, nor did
he aid and abet the controlling/inspecting of aetedtion facility. Petkovi did not have the
authority nor did he make decisions regarding ttemmodation of the detainees/prisoners
and the conditions of confinement, nor did he pgrtite and/or aid and abet the decision
making process about these issues. Petkdid not have the authority nor did he make
decisions about the closing of the detention faed| nor did he participate in the decision
making process regarding their closure. FurthermBetkové did not possess the authority
nor did he participate in the process of closing tletention facilities and the release of all
prisoners by virtue of the decision of the HRHB dflent decision of 10 December 1993.
Significantly, the Prosecution has made no suaugation in the Indictment.

4.5.1. HZHB/HRHB President

310. It was President Boban who had the authasiget up detention facilities, to decide on
the exchange and/or release of POWs and to disbamdietention facilities in Herceg-

Bosna>®®

A significant measure undertaken by him was theD&@ember 1993 decision to
disband all detention centres in Herceg-Bosna utitonally.>’® He authorized various
civilian and/or military authorities to implemeristdecisions and orders

311. President Boban signed the Presidendgsree on the Treatment of Persons Captured
in Armed Fighting in the HZHBwhich ruled that the Head of the Department dtide, in
cooperation with the Head of the Defence Departnagrat the Head of the Department of
Interior, would designate the locations where POWMgIld be kept, and that the Defence

Department would be in charge of the facilitiés.

%7 Witness Bo#i, Deputy Head of the Defence Department at thevaeletime, testified: «...And then
Mr.Sakota said Heliodrom and Ljubuski were spealfic military prisons, whereas all the other prisahat
wanted to convert to military prisons, the HVO hawdjurisdiction over them. And it was known thagith were
other persons dealing with that field.» /T.36288fdr on Bo4i clarified that this sentence did not relate to the
HVO Main Staff, neither directly nor indirectly /36375/.

%% Exh.P07096. Mate Boban ordered that the Governmérthe HRHB and all competent bodies would
implement the decision to close all detention @ntinconditionally. Neither Petkdéunor any other member of
the Main Staff had been member of the working gresiablished for the implementation of the Bobarter to
disband all detention centres.

% Exh.P05104, P07096.

> Exh.P07096.

"1 For example, on 18 April 1993 the Chief of the H¥@in Staff submitted the cease-fire order on thsidof

the conclusions of Mate Boban and Alija Izetbegpwihich included the exchange of POW (exh.P01959).
Further, Boban authorizes the HRHB Government tplément the 10 December 1993 decision to close all
detention camps (P07096). He appointed a coordifiatenmates and POWs and gave him instructionstdich
work (exh.P07341).

%2 Exh.P00292.
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312. President Boban had the authority to supereisé ensure the conditions in the
detention facilities according the standards pibedr by the Geneva Conventions.
Accordingly, on 15 September 1993 Boban submittedorder to the Defence Department and
the HVO Main Staff. Part of the order was relatedhe combat activities of the HVO units. In
relation to the detention centres Boban ordered:
3. Immediately ensure all conditions in case thayehnot been provided in the
detention centres for prisoners of war, and enstirey are stipulated by the
International Military Law and the Geneva Conventi@®bserve provisions of the
Geneva Convention as well as other humanitariamddiads during treatment of
prisoners of war.
4. Allow undisturbed and unconditional flow of humtarian aid by the UNHCR,
UNICEF and ICRC in the entire area of the HRE{B.
313. Mate Boban also had appointing/removing aitthar these matters. For instance, he
appointed Tomo Sakota to the post of the coordirfatoinmates and POWs in the HRHB.
According to the instructions and the given powefskota immediately proceeded to
implement the agreement between the Croatian Mingft Foreign Affairs (Mate Graé)l and
Boban concerning the disbandment of detention cafgisota visited Dretelj and reported that
“the major and most essential problems were homed¢oncile the commands, tasks and orders
/he/ was issued by the President of the Republith whe positions held by the local
authorities, that is to say, municipal bodies addhiaistration”. Sakota further reported to
Boban that the “reasoning and policies of the mpaicauthorities do not coincide and are not
coordinated with the orders and commands you hesteedd with /.../2"
314. In September 1993, in order to obtain acoeskd detention facilities in Dretelj and
Gabela, the Assistant Head of the Defence Depattfoesecurity, lvica Ldi¢ sought out and
contacted Tomislav Sakot& which proves Sakota’s authority over these faesit BoZé
testified that SIS reported directly to Mate Bolabout the detention centres because of the
severity of the situation and to enable him to takeessary measur&s.
315. Boban was also involved in various specifichiems relating to detention issues. For

example, at a meeting with the representativehi®fUNHCR, held on 20 July 1993, Boban

"3 Exh.4D01067.

" The witness BoZitestified that he knew Tomislav Sakota personailgl that he knew that Sakota had been
appointed by Mate Boban to be coordinator of théaison centres, and Boban was Sakota's superi862ZB6/.

"5 Exh.P07341. In the report P06729 Tomislav Sakata mentioned as a person from the Office of the BRH
President, who came to Gabela Prison from timeénie.t

" Exh.P05133.

"' Witness Bo#, T.36282-3; exh.2D00926.
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raised the issue of transit visas for Muslims whished to leave for other countrigd.In
October 1993, the warden of the Heliodrom Prisoank® Boz¢é contacted Boban and
informed him about the situation in the Prison aequested assistance. Boban sent 8®Zi
letter to ValentinCorié, stating that “this was a very serious problemd aequesting to “sort
the matter out within the limits of what is possitknd the requirements of humanitarian
law”.>"

316. Petkou played no part and had no role in any of the aboaters.

4.5.2. HVO/Government

317. According to its obligations prescribed by ti@ernational humanitarian law
(paragraph 212), the HVO/Government establishedRhsoner Exchange Commission in
1992°%° The minutes of the session of 8 February 1993 shitnat the Commission for the
exchange of prisoners was in operafitnLater that month, on the 2 the secretary of the
Commission was appointétf. During the session of 11 March 1993, the HVO/Goweent
decided that the Commission should plan a visiB&mja Luka®®* On 25 May 1993, at a
meeting of the Commission, it was concluded thhaeopeople could be engaged because of
the huge amount of work involvéd® On 5 July 1993 a new Commission for Exchange of
Prisoners and Other Persons was established, assvile Service as its executive organ.
On 29 July 1993 the HVO/Government decided to edpdwe Service for the Exchange of
Prisoners and Other Persons to include represesgainf the municipalities of Mostar,
Capljina, Livno and Stolat®® Neither Petkovi nor anybody else from the Main Staff was a
member of the Commission. Nor did he have anyirote government.

318. The HVO/Government had authority to estabinglitary prisons:

0] On 22 February 1993 the HVO HZHB decided thamditary prison had to be
established in Posavif&. In the work report for the period between Januadune 1993 the
Department of Justice and General Administratiatest that in the reporting period district

military and civilian prisons were established ira§le and their wardens appoint&%.

*8Exh.P09712, [REDACTED]

"9 Exh.P05792.

%80 Exh.P00921. At the meeting held on 17 Decembe®18% HVO/Government decided that, apart from the
two members already engaged in the Commission @hmining members should be appointed for the next
session.

L Exh.P01439.

82 Exh.P1536, c.4 (secretary Jerko Rathie president Jozo Maji

83 Exh.P01652, ¢.15.

84 Exh.P02520. There were no representatives of 1@ Main Staff in the Commission.

°8 Exh.1D01669.

% Exn.P03796.

%" Exh.P01536.

%% Exh.P03350, ¢.11; witness Buntir. 30646.
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(i) At a meeting held on 8 June 1993 the HVO HZIdBcided to set up the County
Military prison and the County Prison in Gal&fand appointed Boko Prewio the position

of Head of the Prisort°’ The Department of Justice and General Adminismateported that
Capljina prison was relocated to Gabela and its emrappointed® The Prison was closed
and Previgi was relieved of duty by a Government decisiondD2cember 199%?

319. Petkow was not included in these discussions or in thecgss leading up to the
creation of these detention facilities, and he h@agbart in these activities.

320. The work reports of the HVO/Government corgdirthe report about the POWs and
the detention facilities (section Military Policdp the report for the period January — June
1993 it was stated that over six thousand POWsskeykd in appropriate centres, they were
interrogated by SIS officers and the MP crime imigadion services, that prison wardens had
been appointed and that they undertook all co-atitin work®®® The Department of Justice
and General Administration reported that Mostartiis Prison was not functioning so the
prisoners have been relocated to the Heliodttm.

321. The witness Perkavitestified that detention centres for the POWSs,oating to
Herceg-Bosna'’s regulations, were under the authofitthe justice minister and the defence
department® However, some evidence proves that the DepartMeristry of Justice was
supposed to have broader competence in relatitimetanilitary detention facilities. Thus, at a
meeting of the HVO Military Police Administratioheld on 23 July 1993, it was concluded
that the Department of Justice and Administratibousd appoint a warden to the Central
Military Investigative Prison, as well as adoptialijdecisions regarding detaine8 There is

no evidence that the issue of the conflict or latkcompetence in relation to detention
facilities was ever raised at the meeting of thedA8overnment.

322. In mid-July 1993, the HVO (civil) authoritiés Capljina Municipality called upon the
HVO/Government to relocate prisoners from Dretald aGabela. The HVO/Government
discussed the request on 19 July 1993 and adoptsk tconclusions: (i) accommodation
conditions, material and medical support for POWsusd be secure and in accordance with
the GC; if the existing accommodation conditionsreveot satisfactory, the head of the
Department of Justice and General Administratiom, coordination with the Defence
Department and the Department of the Interior, khdasignate new sites and transfer POWS;

%89 Exh.P02679.

S0 Exh.P02674.

91 Exh.P03350, c.11.

%92 Exh.P07668.

>3 Exh.P04699, p. 16.

94 Exh.P03350, c.12.

5 Witness Perkovij T.31982.
598 Exh.P03651.
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(i) the working group was to visifapljina, inspect accommodation conditions and psepo
measures to remedy the situatidh.

323. The working group subsequently visit€@pljina Municipality and assessed the
existing conditions concerning the care of the dgdepeople and refugees, as well as the
accommodation of prisoners of war and isolatedviddials. Buntt, who was a member of the
working group which visited“apljina, testified that their proposal was motiat®y the fact
that there were too many people in these localittesl that one half should be released
immediately with the other half to be moved to otheas™®

324. On 20 July 1993, the HVO/Government was infedrthat the working group proposed
the relocation of some of the detained individdedsn Capljina so that the conditions in these
facilities would meet the standards of the intaoral conventions. The HVO/Government
decided that: (i) the access was to be allowetldd@RC and other international organizations
in order to inspect the conditions in the facibtiavhere detained individuals were
accommodated; (ii) a support was given for anatiite to open a transit centre in Ljubuski for
individuals who wanted to leave the war effectegbarand depart to third countries (UNHCR
were informed about this initiative); (iii) JadranlPrli¢c, KreSimir Zubak, Zoran Bur&tiand
Martin Raguz were assigned to explore possibilitesaccommodate a certain number of
detained individuals fron€apljina>®® Petkovi played no part and had no knowledge of this
matter.

325. Bunt¢ testified that he along with other persons in geamade a concerted effort to
find appropriate accommodation facilities, but nook the heads of the municipalities
expressed a willingness to help the municipalityCapljina and take in a certain number of
people in®®

326. On 18 August 1993, the HVO/Government decidater alia, that the Defence
Department and the Department of Justice and GedAehainistration were charged with
undertaking measures and activities relating toawiming military prisons and providing

adequate capacity to accommodate POWSs in accorddticenternational conventiorf8?

" Exh.P03560, PO3565.

% Wwitness Bunti, T.30584.

99 Exh.P03573. Witness ButifiT.30577-9 (The witness testified that the workigmgup did not go to Gabela or
Dretelj, but only met with the municipal authorgtief Capljina because he «did not believe himself compete
go there because, as we saw from the evidencenpedsgesterday, Dretelj was established as a npalici
prison by virtue of a decision of the municipal noill of Capljina municipality. And in keeping with the lamo
the enforcement of sentences, | as a representdtihe department for justice and general adnratistn, | had
no powers or qualifications to enter such a facilAnd at the end of the day, even if we said thdid have
some authority, | did not have any powers in tleise. All that we learned, therefore, was from Mrdi¢ and
his assistants.”)

%O witness Bunt, T.30584-5.

%t Exh.P04275, c.I1.3.
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327. On 6 September 1993, the HVO/Government cdeduhat the conditions of detention

of persons captured as active-duty and reserve ef@res and persons preparing an armed

rebellion were unsatisfactory and accordingly addpseveral measures to improve the

situation in those detention facilities. None oésh tasks were entrusted to the HVO Main

Staff® In relation to this exhibit, witness Perkévestified:
We can see two important things from the minute®, higrst, that the HVO
discusses those problems on the basis of oral tepor other words, there is no
paper trail, there are no documents that were use@ basis for the discussion at
this meeting. And | would like to remind you thataccordance with the Rules of
Procedure of the HVO, the HVO departments were-datynd to provide written
materials for the discussion at the meetings ofHN®. And it is quite clear to me
from this that the jurisdiction was not that of tH&O HZ HB, but it is obviously
within the jurisdiction of the local authorities,umicipal authorities, the municipal
HVOs. And in this context it is logical to conadyd say, that the HVO HZ HB was
not responsible for the situation as it was up lutiiat time, but taking as our
starting point that the document that we had sesh 4 little while ago, where the
HVO indicates that there are violations of the Gen€onventions pertaining to
war, the conclusion that is logical is that sindeetlocal authorities are doing
nothing to rectify the situation the HVO, as a caor of the compliance with
those conventions, takes it upon itself to perfaththose tasks that have to be
done in order to rectify the situations -- the ation and bring it in line with those
conventions to improve the conditions of life ajstn people. And to me it seems
completely consistent and completely responsibledaect on the part of the
Croatian Defence Council of the Croatian Communify Herceg-Bosna in a
situation where the local authorities are in viotat of the international regulations
and the regulations of the Croatian Community ofdeg-Bosna®®®

328. Bunt¢ testified that detention facilities in Gabela dbktelj were under the remit of

the Capljina municipality®®*

329. As noted already, Petkévwplayed no part and had no role in the administnratf

detention facilities. He cannot therefore be heldlé for any crime committed in that context.

4.5.3. Defence Department/Ministry

02 Exh.P04841.

893 witness Perko¥i T.31979. Perkovifurther explained that «local authorities» meantugicipal authorities»,
T.31980.

894 Wwitness Bunti, T.30580.
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330. As explained above, the Defence Departmentiwvabarge of the detention facilities
established by the Department of Justice, in caamer with the Head of the Defence
Department and the Head of the Department of imtéparagraph 311). On 11 February 1993,
the Head of the Defence Department issmstiuctions on house rules in military prisoner-of
war centres prescribinginter alia that the implementation of thmstructions would be
monitored by a commission of the Defence Departrappbinted by the Head of the Defence
Department, and that the commission would submittig written reports to the Head of the
Defence Departmefi?®> This document did not foresee any role for the rM&taff nor its
Chief.

331. The evidence shows that the commission waabledied on 6 August 1993. The
Commission was authorized to take charge of akrmt&in units and prisons in which POW
and military detainees were held. The Commissiahtha authority and duty to compile a list
of all detainees, sort them into categories, estialgontrol over all detention units and prisons,
solve any problems relating to functioning and séguregulate release from detention,
prisoner exchange and all other issues relatintpeovork and functioning of detention units
and prisons. The order was sent to nine detentiirand prison commande?¥

332. During the meeting of the Head's of the Deéerigepartment board, held on 2
September 1993, the Head of the HVO Military Poligministration Cori¢ reported that
military prisons were examples of very bad practitke Head of the Defence Department
Stoji¢ explained that, in his opinion, there were twoitaul prisons, Heliodrom and Ljubuski,
and other places where detainees were held, likeeldaand Dretelj, he did not consider as
military facilities and refused to personally emslthe work of these institutions. The Head of
the Security Sector and the Chief of SIS ikuwas of the view that they had to say precisely
who was behind those prisons (Gabela and Dretefflp was operating there and what
measures could be taken. It was decided that tBetB& MP Administration and the Health
Sector would draft separate reports on the worthefDretelj and Gabela prisons and submit
them to the Head of the Defence Departni®haccording to the minutes of the meeting, the
Deputy Chief of the HVO Main Staff, Stanko Mativas the representative of the HVO Main
Staff on the board; he did not participate in tiecalssion about military prisons, nor was his
assistance sought, and the HVO Main Staff was matlved in conducting the investigation
into Dretelj and Gabela detention units.

333. The assistant Defence Minister for securitgrjsh Biskeé, chaired the working group

for the implementation of the order issued by thesklent Boban of 10 December 1993 to

805 Exh.P01474, Articles 28, 29.
606 Exh.P03995, P04002; P04141.
807 Exh.P04756, item 3, p.5.
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disband all detention centres in Herceg-Bosna. & wvegre no representatives of the HVO
Main Staff in this working grouf?® nor was the HVO Main Staff assigned any task atien

to the implementation of Boban’s 10 December 19@@i0

334. The witness Marjan explained in his report s@spects of responsibility and authority
of the Defence Department with respect to militanyson and detention centr®S. This
explanation was mistakenly placed in the sectioom@ulsory military service” and should
have been placed, according to Marjan’s testimany,the section entitled “employee
relationships” because of the authority held by Head of the Defence Department over
prisoners of war, military prisons and military eetion centre§°

335. The Main Staff was not authorized and did lmmte competence to participate in the
activities of the Defence Department/Ministry relhto the POWSs and detention facilities.
4.5.4. Military Police

Establisment of military prisons

336. Military Police had competence in the estainisnt and running of military prisons. In
its work report for 1992, MP Administration repattthat by the end of June it had established
three military investigation prisons - in LjubusSkilostar and Livno. In July a military
investigation prison was established(apljina and later on in 1992 the request of the MPA
was approved and the Central Military Prison in Mosvas established. Mile PdasSwas
appointed prison commander. “All prisoners of wad aetainees are sent to the CVZ /Central
Military Prison/, while prisoners who have comnuttsisdemeanors or less serious criminal
offences as well as detainees who have been gietmttbn by the commander in authority,
are kept in military police company bases in mijfitdetention facilities during investigation.”
The MPA further reported that the Central MilitaPyison in Mostar was placed under the
authority of the MPA Department for Criminal Inviggttion.®*

337. In an order dated the 22 September 1992, degathe establishment of the Central
Military Prison in the barracks situated at Mostdeliodrom, the Chief of the MP
Administration Cori¢ decided that both prisoners of war and detainbet) military and
civilian, would be accommodated and guarded inRheon. The prison governor would be
responsible for the operation and security of thisah®?

338. The same day, 22 September 1992, the Chtakd¥IP AdministratiorCori¢ issued the

Instructions for the Operation of the Central Miliy Prison in Mostaf*® According to this

608 Exh.P07124, PO7143. Mate Boban order of 10 Decef®@3 is exh. P07096.
699 Exh.2D02000, paras. 119 and 120.

#10Witness Marjan, T.35749.

11 Exh.P00956, p.14.

612 Exh.P00513.

613 Exh.P00514.
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document, the prison commander was responsiblelifevork and everyday life in the prison,
especially for the treatment of POWSs in accordamitk the Geneva Conventions. According
to the payroll list of the Central Military Prisdior November 1992, the employees in the
Prison were part of the HVO Military Poli@* The warden of the CMP Heliodrom in the
report of 14 August 1993 stated that the persoahtle Prison “the whole time have been part
of the military police unit®*®

339. Petkou did not participate in the activities of the Milily Police to establish military
prisons and appoint wardens. There is no eviddmeteréports about these activities were sent
to the Main Staff.

Running the military prisons

340. Neither Petkovinor the Main Staff played any part in the runnafgnilitary prisons,
nor has this been alleged in the Indictment. Crim@®mitted therein cannot, therefore, be
attributed to him.

341. The MP Administration reported for 1992 thia¢ treatment of prisoners and prison
conditions were in accordance with internationandards. The situation in the Central
Military Prison in Mostar was properly recorded aneghorts were sent to the Military Police
Administration on a daily basfé® The evidence shows that the reports of the CeNtilithry
Prison governor were indeed regularly sent to theeiGof the HVYO MP Administration. The
evidence also shows that other reports about tmer&eMilitary Prison in Mostar-Heliodrom,
as well as reports about other military prisons detntion facilities were sent to the Chief of
the HVO MP Administratioff’

342. In a report submitted to the HZHB PresidentdviBoban on 9 March 1993, the Chief
of the HVO MP Administratior€ori¢ stated that the “Military Police has concernedlitsith
several thousand detainees thus far, of whom therityawas released at numerous exchanges
of prisoners of war®*®

343. The record clearly reveals that Petkquayed no part and had no responsibility with
regard to the running, supervising and conditidndetention of prisoners.

Exchange of prisoners

344. The Military Police was involved in exchangi®PWs. As reported by the MP
Administration, it had representatives on negat@ticommittees for exchanges and in

conducting actual exchanges. “In the Military Pelidministration the necessary records are

614 Exh.P00968

615 Exh.P04186. Also P04999, P05006; P05160.

1% Exh. P00956, p.14.

17 Annex 12:Reports of wardens of detention facilities as dfily 1993.
618 Exh.P01635.

109



IT-04-74-T 70680

kept on our imprisoned defenders and the prisookevgar from the enemy side”, reported the
MPA in its 1992 report®

Other matters

345. The evidence shows that the MP Administragontrolled visits to the Heliodrom
Central Military Prison and other detention fa@t®*° had the authority to decide about the
transfer of prisoner¥! controlled or had a substantive role in the redeas prisoner§*
supervised and/or was informed about the situatidhe various detention centr&s.

346. It was the Military Police who implemented tiveer of the HRHB President Boban of
10 December 1993 to disband all detention centréfeiceg-Bosn&*

347. Petkow was not involved in Military Police activities e#ed to POWSs or detention
facilities. Nor has it been alleged, nor put to hintross-examination.

4.5.5. Conclusion

348. Petkou did not have any competence or authority to establtun and/or supervise
any detention facility in Herceg-Bosna, and hadrale in determining the conditions of
confinement. He did not plan, instigate, order, ootror otherwise aided and abetted in the
planning, preparation or execution of any crimeated to the conditions of confinement, and
therefore cannot be responsible for the conditimhsonfinement crimes pursuant to Article
7/1. Furthermore, he was not in a superior-subatdirrelationship with the wardens of
military prisons and other detention facilities (biose competent to order release), nor had
effective control over them. Accordingly, Petkéwannot be held responsible for the crimes
related to the conditions of confinement.

4.6. Prison in Prozor

349. As is to be expected from the nature of His, rihe record reveals that Petkohiad no

role and no authority in regard to the prison inZer.

619 Exh.P00956, p.15.

620 Exh.P03292, P03254.

621 Exh.P03345, P04101; P05193; P05194; P05214; POBRIER12

%22 Exh.P03133, P03167, P03309, P03411, P03864, PO3®18782, P03753, P03942, P04201, P10175,
P10178, P04297, P10187, P10190, P10191, P045720R04

23 Assistant Chief for Security of the MPA Branimiudak inspected the military prisons in Ljubuski and
Dretelj-Capljina on 11 July 1993 and submitted the reportht Chief of the HVO Military Police Valentin
Corié¢ — exh. P03377; on 15 July 1993 the commandereoBtd Company of the 5th Battalion of the HVO MP
reported to the Chief of the HVO MPA Valentiiori¢ about the circumstances of shooting incident iat&lj —
exh. P03476; on 29 July 1993 Branimir Tucak repbttethe Chief of the HVO MPA&ori¢ about his inspection
of Dretelj on 27 July — exh. P03794; on 8 AugusB3aBranimir Tucak reported about the inspection of
Heliodrom — exh. P04031; on 10 September 1993 Briafucak ordered that an assessment of the St
the Heliodrom, Dretelj and Gabela prisons be madexk P04921; a monthly report about the situation
Ljubuski Prison submitted to the Chief of the HVGPKM on 5 October 1993 — P05642; monthly report abiwait
situation in Ljubuski Prison submitted to the Chiéfthe HYO MPA on 11 November 1993 — P06349; montl
report of the Heliodrom Prison warden submitteddddovember to the Chief of the HYO MPA — exh. P0B55
exh.1D02291, P06695, P06729, P06805

%24 Exh.P07148, P07143, P07419, P07178.
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350. Until 6 July 1993, only members of the BH Aregptured during fighting in the area
were imprisoned in Proz8f> The Prozor Municipality did not have a detentiagility to
accommodate a large number of prisoners and thergiisoners were usually transferred to
the Ljubuski Prisofi®

351. On 6 July 1993, the Commander of the OZ NWHeg issued an order that all
Muslim men aged between 16 and 60 should be det&ih&ilieg further ordered that the final
destination for all arrested military conscriptavdislim nationality from the Rama area should
be urgently determined through the SIS of NWH O4d #re SIS of the Defence Department,
and the arrested persons should then be immedis¢alyto the designated locatii.On 7
July 1993 the Brigade Commander ordered that theli&i Protection should organize
accommodation and meals for the detained militagy-Bluslims in the Secondary Schédl,
and the Home Guard should ensure the security efSthoof*® The Brigade Commander
requested from the Police Station that two policetne included in maintaining the security of
the Schoof*! and ordered to the Chief of Medical Corps to pieviegular visits to the
School®*? On 11 July 1993, 237 persons were transferred fomzor to Ljubugki Prison, and
then to Dretelf**

352. On 13 July 1993, Siljeg sent a report to teadHof the Defence Department Sta@jnd
the Chief of the Main Staff Petkaviand requestednter alia, the instructions regarding the
accomodation of the detained military concsriptsviafslim nationality: «13. We requested a
reply regarding relocating Muslims v/o (liable foilitary service) from Rama to Herzegovina.
Because of the danger to our men from desertiorrgprisals, but there was no reply until we
had, on our own initiative, driven them into Ljulkudt is unclear to me how we then found a
reply and accomodatiorf3 On 14 July 1993 Petkavieplied to Silieg that he had given him
permission to transfer interned Muslim men from Bnezor are§>

353. It should be noted that the Prosecution assemparagraph 17.4.(k) of the Indictment
that Petkow participated in the forcible transfer and depastatsuch as ... the removal of

®2YREDACTED)] — exh.P09715, p.5 and T.7927[REDACTEBg tProsecution did not prove he was a civilian.
There is no other evidence about the alleged imem of Muslim men on 4 July 1993 in the Prozor
Municipality.

626 Exh.P02521, P02541.

27 Exh.P03234

628 Exh.P03227

629 Exh.P03266

630 Exh.P03270.

831 Exh.P03267.

832 Exh.P03286.

833 Exh.P03401, P03380.

834 Exh.P03418, item 13.

3% Exh.P03455, item 12.
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Muslims from Prozor Municipality in July 1993". THerosecution did not make any reference
in its Pre-Trial Brief to any material fact or elent in support of this allegation. As such, it is
inadequate and should be disregarded. In any tasebove-mentioned reply of Petkovo
Siljeg about the transport of the detained ableidmbMuslim men to Hercegovina could not be
read as implicating Petkavin the commission of the alleged crimes. As theudieent relates
to the transfer of detained able-bodied Muslim rfrem one prison to another, it is obvious
that it does not support the Prosecution thesisitaBetkové’'s alleged participation in the

forcible/unlawful transfer of Muslintivilians from Prozor: (i) Petkoéis mens reawas that

Muslim able-bodied men were reserve members oBtHéArmy, not civilians (see para.279);
(i) transfer of detainees from one prison to apothecause of reasons of accommodation does
not constitute thactus reusf the crime of forcible/unlawful transfer of dixans.

354. On 16 July 1993, the SIS of the RAMA Brigadepared the transfer of the interned
able-bodied Muslim men to a prison in HerzegoViff&dowever, the Chief of the HYO MPA
Cori¢ replied on 19 July 1993 that “due to the large hamof detained persons (of Muslim
ethnicity) we are unable to receive the people” trad therefore prisoners should continue to
be detained “within the operations zof&”. Thus detained BH Army military conscripts
remained in Prozor/Rama. The permission grantedPdtkovt dated 14 July 1993 for the
transfer of the prisoners had no relevance, becaeiseas not a person who could effectively
decide about the transfer of the prisoners. Thesevead remained under the authority of
others during that time.

355. On 14 August 1993, all detainees under 15var 60 years of age, as well as ill
persons, were released pursuant to the decisidneoRama (civilian) HVO which shows
again that local civilian authorities were compétewer the prison. In November 1993, 105
prisoners were transferred to Gabela Prison duado of accommodation spa®.In mid-
December 1993, pursuant to the 10 December 1998 ofdPresident Boban disbanding of all
detention centres, the then Chief of the MP Adntiat®on Lavrt ordered that all POWs
should be transferred from the Rama Military Prismthe Heliodrom Prison on 15 December
1993 which occurred the following d&f*

356. On 14 August 1993, Petkéythen Deputy Commander of the Main Staff, replied
the Commander of the OZ NWH Siljeg to accept thesting with the new representative of

the European Community and further: “If there isythimg in Prozor, show it to them

636 Exh.P03498 (P09732 is a document of the same mo)nithe signature no. of the documents is: 03-D23.
837 Exh.P03551 (response to the information no: 08223, which is exh. P03498).

%% Exh.P04193.

%% Exh.P06662.

%49 Exh.P0O7174.

#Exh.P07212

112



IT-04-74-T 70677

(prisoners), but make them presentalifé.On the basis of this document the Prosecution
alleges that Petko¥i“directed, participated in and facilitated the cealment of crimes
committed by Herceg-Bosna/HVO forcéé® In relation to the recommendation to make the
prisoners, if any, presentable, Milivoj Petkotestified:

At a point in time, it is quite normal, if somelgahnounces a visit, that you
take a look at the people that are going to beetsithat you talk to them, that you
tell them that there would be a visit, so buttoryopr shirts, tighten your belts, that
kind of thing, let's see whether you have put thegoyou slept in in order. So
that's something that any soldier would do andkjzeeted of a soldier.

And let me tell you that in this particular Detemt Unit where | am at present,
when there's a visit, we would be told, Pleaseyput facilities in order. So | think
that is quite justified and very human, and nothivags upset by that.

Now, the serious consequences two or three Hatescannot be covered up or
hidden in any way before the ICRC turnedtip.

357. The evidence proves, as explained, that thmenwnder of the HVO Brigade in
Prozor/Rama was involved indeed, and together thighMilitary Polic€*® and SIS*° was in
charge and control of the detention facility in RydRama. Pursuant to tii@ecision on the
Basic Principles of organization of the Defence 8#ment (see para.70), brigade
commanders were responsible to the Head of thenbef®epartment for all nhon-combat
activities, including detention faciliti®8’ Petkovi, as the Chief of the Main Staff at the
relevant time, was not superior to the HVYO commasde non-combat matters relevant for
defence, but only within the scope of powers vestedim by the President of the HZHB,
which related to combat matters (see para.70). ¥vieatissue went beyond his delegated
powers did not concern him. This was a case regamiatters of detention.

4.7. Dretelj and Gabel&*®

358. The record makes it clear that Petkdwad no authority and no role in relation to the

setting up or administration of Dretelj or Gabetdahtion facilities, and accordingly reports

%42 Exh.P04188

43 5econd Amended Indictment, para.17.4(0).

4 \Witness Petkovi, T.49832.

645 Exh.P05117 - in September 1993 the Command d'theight Assault MP Battalion informed Branimir
Tucak in the HVO MPA that 256 men between 16 abhdvére in isolation; exh.P05892.

646 Exh.P03906, P03948, P03971, P04026, P09734; [REMEA] T.10371, 10374, 10387, 10434, 10436.

647 Exh.P00586, Section B.IX. See also paras.104-106.

648 itness Boii, speaking about Dretelj and Gabela, said thatvai known that there were other persons
dealing with that field» (meaning detention centlike Dretelj and Gabela), and further clarifiedattthis
sentence did not relate to the HVO Main Staff, egitdirectly not indirectly, T.36375.
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about the conditions of confinement, incidents andhistreatment of the detained persons
were not sent to him. Nor did he partake in disimssconcerning these facilities.

359. Disarmed Muslim soldiers of théHVO Brigade and able-bodied Muslims in the
Municipalities StolacCapljina, Neum were interned in Dretelj and Gab@&le 4" Company

of the 3% Battalion of the Military Police was accommodatedhe barracks in Dretelf® and
Gabela was the county military prison, as welltss ¢ounty prison, set up by the Decision of
the HVO/Government of 8 June 1993,

360. The disarmament and the isolation of MuslimGH§6ldiers and the isolation of the BH
Army military conscripts was carried out in the rimipalities of StolacCapljina and Neurft*
upon the order of the Commander of tieRBrigade Nedjeljko Obrado§>? The evidence
proves that the order issued by Petkavas not forwarded to thé'Brigadé®3, and there is no
evidence that the HVO Supreme Commander Bobantserdrder directly to the Commander
of the F' Brigade®* However, some evidence indicates that the locaDH)dvernment gave
such an order to commander ObraddV?

361. The evidence proves that the Military Policel dhe £ HVO Brigade were both
involved in accommodating of detained persons. Chenmander of the MP™3Company of
the 3% Battalion, Kresimir Bogdanogj stated that all detained persons were accommuitate
the buildings of the Dretelj barracks and that faper record of them is kept”, and that 18
military policemen were constantly used for takisgarching and guarding the detairfé8s.
On 3 July 1993, Bogdandvireported that the MP requested the help of thdrgade to
secure the buildings and “the initiative for doiegerything needed to house the prisoners that
came from our /MP/ side”, like water, medical assise in cooperation with the Brigatfé.

362. The evidence also shows that the local HVOeguwent inCapljina was engaged in
matters of treatment of detainees and prisonersnithJuly 1993, the HVQCapljina (local
government) requested the HVO/Government to redocdélhe prisoners, and the
HVO/Government established a working group tasketh wisiting Capljina, inspect the

accommodation conditions and propose measuresnedethe situatiof>®

49 Exh.P00861, PO0893

%9Exh.P02679, P02674.

1 Exh.P03121 (MP report that the brought persons weamly from the area ofapljina and Stolac, while a
small number were brought by the MP platoon fronuidep.3.)

2 \itness Pavlow, T.46851

653 Exh.P03019; see also para.250.

854 witness Pavlovi testified that he did not know who gave the orethe Commander of the' Brigade,
T.46911

855 Exh.P10133[REDACTED] paras.26,27. The presidertheflocal government iiapljina, Pero Markovi,
was a member of the HZHB Presidency.

8®Exh.P03121, p.3.

857 Exh.P03134, p 1-2.

%58 Exh.P03560, item 7.
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363. Detention facilities were closed in Dretelj $eptember 199%° and in Gabela in
December 1993 by the decision of the HVO/Governdi&nt

364. The Commander of th& HVO Brigade was involved indeed in running theetion
facilities in Dretelj and Gabela. However, neitler nor any other commander, soldier and/or
person submitted any report to the Main Staff abdetiention facilities in Gabela and/or
Dretelj. Petkow did not submit any order and/or instruction, reamendation or any other
document in relation to Dretelj and Gabela detenfacilities. Petkovi, as the Chief of the
Main Staff until 24 July 1993, was not in a supesabordinate relationship with (nor did he
have effective control over) the Commander of tHi&lYO Brigade in relation to the detention
facilities and other non-combat matters. As alreaxiylained, pursuant to thlgecision on the
Basic Principles of organization of the Defence &mment brigade commanders were
responsible to the Head of the Defence Departmamalf non-combat activities, including
detention facilities and to the Chief of the Maitaf6in combat matters, within the scope of
powers vested in him by the President of the HZB#E(paras.70, 104, 105).

5. UNLAWFUL LABOUR
5.1. Applicable law
365. International law provides for limited circuiaisces in which civilians and prisoners of
war may be made to work against their Wil What those circumstances are exactly, as a
matter of international law, is not entirely cleand there may be situations where the
(un)lawfulness of compulsory labour might be quesble.
366. Emergency situations of the kind faced by Hh&O during the relevant period have
been said to provide for the sort of circumstangbere normally protected groups might be
required to perform “quasi-military work”:
“Emergencies, however, may arise, when the poputatmay properly be
impressed to perform labour, or render quasi miltaervice, for the purposes of
the occupying belligerent; but such service carproperly be extended to bearing
arms as soldiers®?
367. Case law also reveals that the very sort akwelevant to the present case (work on

defensive structures) falls within the categorywadrk that is arguably permissible under

859 Exh.P05662 (the letter of the President of the HRBt®/ernment Jadranko Rrlio Cedric Thornberry, p.6.).

The decision for closing down Dretelj was issueterathe Tdman-lzetbegovi Joint Declaration of 14

September 1993 (exh.P05051), according to whichietibntion camps should be disbanded and all aéstsin
released immediately (item 2).

%% Exh.P07668.

%1 see generallyKrnojelac TJ, pars 359-360 and references given theNdetilic TJ, par 252. Articles 49-50
GEA49 IlI; Articles 40 and 51 GE49 IV.

52 Winthrop, Military Law and Precedentsat 811.
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existing law and that requiring this sort of woriorh normally protected categories of

individuals is notper seunlawful. At Nuremberg, the following was statddigh Command

case:

368.

“One serious question that confronts us arisesaathe use of prisoners of war for
the construction of fortifications. It is pointecutothat the Hague Convention
specifically prohibited the use of prisoners of viar any work in connection with
the operations of war, whereas the later Genevave€ntions provided that there
shall be no direct connection with the operatiomsmar. This situation is further
complicated by the fact that when the proposal wasle to definitely specify the
exclusion of the building of fortifications, objext was made before the conference
to that limitation, and such definite exclusion tok use of prisoners, was not
adopted. It is no defence in the view of this Tmdduto assert that international
crimes were committed by an adversary, but as acelgiven to the interpretation
of what constituted accepted use of prisoners afumaer International Law, such
evidence is pertinent. At any rate, it appears tinat illegality of such use was by
no means clear. The use of prisoners of war irctrestruction of fortifications is a
charge directed against the field commanders aal tiere. This Tribunal is of the
opinion that in view of the uncertainty of Interiwaial Law as to this matter, orders
providing for such use from superior authoritiest imvolving the use of prisoners
of war in dangerous areas, were not criminal upleirt face, but a matter which a
field commander had the right to assume was prgpddtermined by the legal
authorities upon higher level$®

The ICRC GC49 Commentary reflects the samertaioties as to the exact scope or

nature of prohibited work®* Those uncertainties must unquestionably benedistttused both

because the law is ambiguous on that point andusecaesolving that ambiguity to the

prejudice of the accused would constitute a violabf the principle of legality.

5.2. Petkové's orders

369.

On 15 July 1993, after the sabotage actiotkeoBH Army at the Dubrava plateau in

the Stolac andCapljina Municipalitie§®® and the failure of the HVO military operation

«South»*°® Petkovi issued an order to all units in the Operative Z8f# to switch to the

defence lines reached and «organise immediatelyottiication and barricading of defence

lines reached and in the zone depth by engagingnesgng equipment, prisoners and

detainees3®’ The order was natxecuted.

370.

Therefore, on 20 July 1993, Petkosisued a speeding up order that «in the course of

tomorrow, 21 July 1993, by 2400 hours» the defdmeseshould be consolidated. He gave the

653 High Command, 97-98.

54 gee Article 50 GC49 Il and ICRC Commentary.

8% Exh.P10145, P09935, 4D01042, 4D01096, 4D0110hesit Beneta, T.46618-26; Petkovi.49599.

6% HVO operation launched under the command of thedglier Luka DZanko, who was engaged by Mate
Boban, and Petko¥idid not participate in the operation — exh.4D01g8&mbers of the command of the
operation), P03048; witness Beneta, T.46629-3kd&t, T.49598-49600.

%7 Exh.P03474.
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instruction to «engage the prisoners and availataehinery in the completion of this tasks.
This second order was neairried out either.

371. The Prosecution did not allege in the Indictmaor did it put to Petko¥iin cross-
examination that either of these orders were unlawbr could the order be a basis for his
liability. Such an allegation does not thereforerigart of the Prosecution case.

372. Furthermore, it should be noted that Petkaeasonably assumed that these orders
were lawful and in compliance with humanitarian la@n a different reading of the law and
with hindsight, his assumption might have been iirexi, but he did not have the benefit of
hindsight and did not act with a culpable mindsetsanecessary to enter a conviction in this
matter.

373. Petkou had no reason to believe that persons not eligibla matter of humanitarian
law would be sent to do work that was prohibited tlrem. His understanding was that all
detained persons had to be categorized as eith@fsR@ctive or reserve members of the BH
Army) or military detainees (HVO soldiers detained any reason), and that only detainees
(i.e. HVO soldiers) would be sent to work at thentrline, in the zone of comb&® POWs
were not supposed to be forced to work in dangeesaas. The responsibility to see to the
lawful implementation of the order belonged to #agho had received it; as a matter of
international law, an officer is entitled to assutinat his orders will be implemented lawfully.
374. It was reasonable for Petkowd assume that his order, if carried out as heimatded
them, would be complied with in a lawful manner dhdt labourers would be safe since the
authorities requested to provide labourers werepatemt to make a determination as to whom
should be eligible for such work. Only they hadthk relevant information pertaining to the
status of detainees and were the only one compteteatease detainees and prisoners for that
purpose (and with the actual means to protect thedhremove them from danger if it arose).
Petkovt simply had no way to make that determination fiondelf nor was he able (nor was
he required) to verify that his orders had been ml@d with in a lawful manner. That
responsibility lay fairly with those who had beesked to provide the labourers. For instance,
local detaining authorities could have lawfullyesged individuals who were members of the
HVO and put them to work without committing a wamee as they would not have come
within one of the protected categories. Petkdwad no information that those authorities had
selected individuals whom, under existing law, donbt be selected for that purpose. To the
extent that an unlawful act occurred in the sebecprocess, it would have to be placed on the

shoulders of those who made those choices, nobtAétk

668 Exh.P03592.
59 \witness Petkow, T.50677-9, 50681.
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375. Petkou’'s order was also lawful from the point of view“‘cdiomestic” law. Pursuant to
the Instruction on House Rules in Military Prisonerfar Centresa prisoner may be taken
out of the centre temporarily only on the basisaofritten order of the centre administrator
(warden)°® A warden was supposed to control the work of tiisopers of waf’* Thus, the
warden of the Heliodrom Prison, Stanko Boon 10 August 1993 ordered that no prisoner
who had not been registered by the ICRC was tageark that day’? BoZi¢ also refused to
fulfill the request of the™® MP Battalion to place 30 detainees at their diah@xplaining that
numbers of the " Battalion had mistreated prisoners during the tabmeriod®”® Petkové
could reasonably assume that a warden would erisatdrumanitarian law be complied with
so that POWSs would not be sent to perform unlawfatk or be exposed to danger whilst
performing it. He did not have the responsibilitgr the means, to verify in each instance that
this was the case.

376. In light of the above, it may be said thattli¢ Petkowi’s orders were not carried out,
(i) these orders were, in any case, pet seunlawful, (iii) if they were said to have been
unlawful, there was enough uncertainty about thet fo have the principle of legality (and the
defence of mistake of law/fact) protect the accumgainst the effect of those uncertainties (

674

dubio pro re9,”"” (iv) this uncertainty and the view taken by Petkaabout the lawfulness of
his orders prevented him from forming a culpabl@dset. For all these reasons, the issuance
of those orders cannot form the basis of a crimaoalviction for ordering, nor could they be
regarded as evidence of his alleged involvemenaidCE or aiding and abetting the

perpetrators of the crime of unlawful labddt.

*"9Exh.P01474, Article 26.

671 petkovi testified that requests for the labour of the ithet persons were sent to the prison warden arnd tha
he/she had the authority to reject the reques6B6.

%72 Exh.P04093.

673 Exh.P04104.

67 See, e.g., Llandovery Castle, German Supreme @mictisgericht (Leipzig), 16 July 1921, at 2585/{aid

26 AJIL, 708 et seq). See, also, for illustratiofishe application of that principle, In re Wintgesetherlands,
Special Court of Cassation (Bijzondere Raad vars@as, 6 July 1949, in NederJ 1949 no 540, at4&3-In

re B, Netherlands, Field Court Martial, (KrijsragdVelde), 2 January 1951, in Nederd 1952, no 2dl'tited

in Cassesdnternational Criminal Law295-299.

67> petkovi testified: «Your Honours, Milivoj Petkovic issusdch orders, but in those orders he ordered that a
labour be conducted with the engineers' equipmedhtiaat the manpower should be used as auxiliarypmaer
several kilometres away from the line. So it alwaggs in the orders "use engineering equipment]'vaknow
that when engineering units work -- you need ondisn not 100. All the others were in a safe place were
completely protected. Milivoj Petkovic issued spfiecbrders. | don't want to get away from that, trough my
orders the lives of not a single soldier was uriierat, and none of my soldiers were killed, beeahsy were

not where the trench-digging was going on.They weither in warehouses -- where resources were later
transported by truck to certain positions. /...dArclaim that pursuant to the orders of the 18th,20th, and the
8th, there were no fatalities amongst the soldidne were taken out. And, on the other hand, ifleek at
orders, where it says that -- well, my ordersgeast, of the 15th, it says that my orders werecanied out. So |

am not the person responsible for each order iskoet the start to the finish of the war. Everyipdrhad its
own people who were in command positions. And hdthy each of the orders | issued, and | will alsvhg
happy to expound and explain them before this TdhuAnd when | was at the head of the Main Stidf,
willing to speak about every specific case whilgals head of the Main Staff, every case that ocdubrecause -
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6. MOSTAR (counts 24, 25, 26)

377. The Indictment charges Petkowith counts of unlawful attack on civilians, unital
infliction of terror on civilians and cruel treatmte/Mostar siege/ with respect to events in
Mostar as of 30 June 1993.

378. It is submitted that, upon analysis of thalexce, a reasonable trier of fact could not
infer that the aforementioned crimes were proveairsj Petkow, taking into account the
continued fighting between HVO forces and the BHn#rin and around Mostar, as well as the
actual powers and responsibilities of Petkowduring the limited time when he held the
position of Chief of the Main Staff (i.e., until 24ily 1993).

6.1. Alleged attacks on civilians

379. Theactus reusof the offence of unlawful attack on civilians cpnses of an attack
which causes deaths and/or serious bodily injuthiwithe civilian population or damage to
civilian property; the requiredhens reais that the attack was conductiedentionally in the
knowledge, or when it was impossible not to knolgttcivilians or civilian property were
beingtargetednot through military necessify® Indiscriminate attacks, which strike civilians
or civilian objects and military objectives withodistinction, may qualify as direct attacks
against civiliang’’ Whether an attack is deemed to be either diredndiscriminate, the
Prosecution still has the burden of proving beyaneasonable doubt that civilians were the
intentional target of the attack or that an attaels indiscriminat&’®

6.1.1.Shelling

380. Itis notin dispute that a visible and protea military conflict between HVO forces
and the BH Army was taking place in an urban antsdly populated area. The evidence
shows that intense fighting was ongoing from Juher®d that shelling was a method used by
both partie$”® For example, following an BH Army attack on theBfhe on the HVO's
‘Tihomir MiSi¢' Barracks, the [REDACTED] reported that fightingntinued the following

day, with 'shelling increasing during the afternd®8hNumerous reports for the rest of July

show a consistent pattern of combat between the HMDthe BH Army. From a military

- and where | signed. Outside that, | do not acoegponsibility, because | did not order it mysety did | ask
that anything like that be done.» T.49817-49820

676 Blagki* TJ, para. 180.

77 Galic TJ, para. 57.

678 That the burden of proof rests on the Prosecutioprove the criminal liability of the accused haseb
clearly stated by this very Chamber: ‘[T]he Prosmey upon which the burden of proof rests, and assult,
must prove all of the necessary facts to estaltishguilt of the accused...” S&¥li¢ et al, Decision adopting
Guidelines for the Presentation of Defence Evide@deApril 2008, para. 15.

679 Second Amended Indictment, para. 103. See for phesof reporting of the conflict by international
organizations exh.P03025, P03085, P03298, PO33IRB A, P03428, P03465, P03587, P03597.
®80IREDACTED]exh.P03085.
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viewpoint, heavy artillery from the enemy, BH Arnfgyrces could hardly be suppressed in
any other way than through the use of the sameade®helling invited return shelling. The
nature of the military objectives that were targedéso rendered other methods of warfare for
the most part irrelevant. To shoot at militarizadyets hundreds of meters and sometimes
kilometers away would have no military effect; dimgJ was the only military-viable method
available at the time.

381. During this short timeframe, 30 June-24 Jikigre is no statement by any international
observer from which it could be inferred that theras shelling on the part of the HVO that
was intendedo targetthe civilian population of Mostar, or that shefjimvas indiscriminate.
No such protest was ever recorded, at least nateP#tkow was ever made aware of at the
time ®8! Analysis of the SPABAT, ECMM and UNMO reports fiis period shows that there
were active combat operatiobstweerboth sideswith military positions stated as being the
intended targets. For example, on th& T8ly, the UNMO reported a 'major BiH offensive
towards south Mostar involving mort&# Again on the 18, SPABAT reported shelling of
BiH targets but notably stated that there was restamtexchangeof fire.’*®® (Emphasis added)
Witness CB stated that ‘the conflict and éxehangeof fire and shelling continued throughout
this period®®* (Emphasis added) Thus, there is a consistent rpaté reporting by
international observer's that there was an actilgany conflict between two parties, and that
these operations were targeting legitimate militabjectives. The fact that civilians might
have suffered indirectly from such legitimate naitif exchange is the unfortunate reality of
war and not one that is criminalizpdr se

382. Moreover, the pattern of reporting by the riné#ional organisations cited in the
preceding paragraph, which undoubtedly confirmsetkistence of an active military conflict
between the HVO and the BH Army in Mostar, factyaibrresponds with the pattern of
military reports by the HVO forces during the sapegiod®® Again, this further emphasizes
the fact that Petko¥ireceived no suggestion from HVO reports that sigevas used in an
unlawful manner.

383. Importantly, artillery in Mostar and the Opera Zone SEH was not subordinated to
Petkovt whilst he was Chief of the Main Staff, but to tGemmander of the Operative Zone
SEH. Infantry mortars were weaponry of the brigaaled it was the brigade commanders who

881 witness Mart testified that he had never heard that anybods fthe territory of East Mostar submitted
information to the HVO about the number of victiansd the status of dead and killed /T.48168/.

682 UNMO Report, 18 July 1993, exh.P03428.

683 SPABAT Report, 15th July 1993, exh.P03465.

%8 The Witness CB, T.10157.

885 Exh.P03363, 4D01363, 4D01364. Witness Maestified that ABiH launched the most intenseckain the
area of Mostar in September and October 1993, dimoduthe intensive use of artillery, T.48174.
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decided about the employment of this weapdfityn that sense, Petkdvivas not the one in
charge of selecting targets or determining the ttwaof shelling activities or assessing their
effect. These responsibilities were those of themmanders of the Operative Zone SEH and
HVO Mostar brigades only. It was their professiopalgment, and discretion, that decided
such matters within the scope of the applicablallstandards. Petkavreceived no indication
that these commanders were abusing their autharityeaching the law during that period.
384. Further, a reasonable trier of fact contit conclude beyond reasonable doubt that
during the period 30 June - 24 July, HB/HVO forakdiberatelydestroyed osignificantly
damaged the mosques or religious properties ineBastostar. Nor, furthermore, could such
intentions ever be imputed to Petkavihe letter sent by the Islamic Community of Mosta
from January 1993’ clearly shows that the vast majority of the mosglisted in para. 116 of
the Indictment were significantly damaged by thebSe during the conflict with Serbs in
1992 - which was confirmed by numerous witne$8&ghis fact plainly eviscerates the
Prosecution allegation that the HVO and/or Petkowias responsible for intentionally
destroying Mosques and or/religious propertiessésdi in paragraph 116 of the Indictment.
Furthermore, there is no indication that Petkowias made aware of any such destruction
during the period relevant to this part of the gear (30 June — 24 July). He received no
complaint or report to that effect during that time

385. As noted above, Petkowilid not receive any complaints from internatioobtervers
and/or representatives of the BH Army that HVO bkhglwas intentionally targeting the
civilian population and/or civilian property, or ah it was disproportionate and/or
indiscriminate. Reports of the HVO commanders gerthe Main Staff also did not contain
such information, nor indicated that artillery whsing used in violation of the laws and
customs of war. When military targets were beingnitfied, consideration was taken as to
whether civilians would be the target of an attaakg if striking the military objective was
expected to cause incidental loss of life, injupycivilians, damage to civilian objects or a
combination thereof, which would be excessive iatren to the concrete and direct military
advantage anticipatéd’ He had no indication at that time that there wasiminal lack of
precaution in targetting.

386. The evidence demonstrates that the Prosecditbmot prove that the HVO was

engaged in intentionally and/or indiscriminatelyking in the period 30 June — 24 July 1993,

®% Witness Mart, T.48130-2.

%87 Exh.2D01421

%8 \Witness Pejanovic T.1425; Vihervouri T.21754; Vie§e87023; Puljic T.32274-8.

%9 As stipulated in Article 51(5)(b) of Additional &ocol I. Witness Vinko Matéi testified that he never ordered
or allowed anybody to open fire on civilian popidat that the rule was to shell only the observaddts
/T.48159-60/.
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and/or Petko\i's alleged criminal mindset as relate to that pathe charges. Nor did it show
that any person over whom Petkowad effective control at that time acted with thquisite
culpablemens reaNor even if this occurred, has it been shown thetikové knew or had
reason to know about such an incident.

6.1.2. Sniping

387. Itis not in dispute that civilians died besawf fighting in Mostar town and the region,

and that the death of some of them was causeddmtisy. However, the Prosecution did not
prove that, during the relevant period (30 Jund Jaly), Muslim civilians were deliberately
targeted by the snipers of regular HVO forces ki@ knowledge that they were civiliarf&).
Nor, if this ever occurred, has it been establistieat Petkowdi was aware of any such
occurrences.

388. In the majority of reports by internationalsebvers citing incidents of sniping,
invariably the source of the fire that would impligbility to one of the parties to the conflict
cannot be identified with a degree of certaintylbh&yond a reasonable doulftor example, a
[REDACTED] on the 18 May reported that one of their [REDACTED] was @irepon,
while also stating that the source of the fire donbt be identified?*Another example, on
20" July, 'sporadic sniper fire' was reported by tRREDACTED], attributing it to neither
party®®? Petkové had no independent account that this fire was egrfiom HVO forces.
Nor was this in fact alleged in these reports.

389. In assessing the weight of the sniping allegait must be remembered that a military
conflict was going on and accidental shooting efli@ins could ever occur in such a situation
particularly in an urban environmelfif Gunfire was a common occurrence, with the
[REDACTED] reporting on 11 June 1993 that there was ‘exchangeof sniper fire on the
frontline’, with both parties involvet* Crucially for an independent tribunal of factpitist be

noted that the BH Army was also present on the tVBask' of the river Neretv®> Therefore,

891t should be noted that the HVO Military Police alsad snipers in its units (exh. P 03351, p.10) tad
commanders of the Military Police units were nobaulinated to the Chief of the Main Staff, unles re
subordinated by order of the Defence Minister dredlHead of the MP Administration (see paras.94®649is
relevant for Petkodls command responsibility to establish the militatgtus of the direct perpetrator and the
possible superior-subordinate relationship betweethovi and the direct perpetrator.

1 IREDACTED] exh.P02461.

92 [REDACTED] exh.P02564.

93 The Gali¢ Appeals Chamber endorsed the approach taken byrtAaeChamber in relation to the need to
consider questions such as: the distance betweewithim and the most probable source of fire; atise
between the location where the victim was hit & donfrontation line; combat activity going ontlag time
and the location of the incident, as well as retéveearby presence of military activities or fawl; appearance
of the victim as to age, gender, clothing; theatstithe victim could appear to be engaged in;bilgy of the
victim due to weather, unobstructed line of sightlaylight. Galic Appeals Judgment, para. 133, endorsing the
approach taken by th@&alic TJ at para.188.

8% REDACTED] exh.P02721

89 Second Amended Indictment, para 98.
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when a report states that a sniper shot came fhemwtest side' of the rivé?® it cannot be
excluded as unreasonable that such fire could bane from ABiH, given that its forces were
also present on that side of the river. In any casd furthermore, none of these reports record
intentional firing at civilians.

390. Petkow did not receive any complaints from internationabservers and/or
representatives of the BH Army that HVO gunfire waentionally targeting civilians. Reports
of the HVO commanders sent to the Main Staff al&b rtbt contain information, or even
indication, that snipers of the regular HVO forageuld attack civilians. In other words,
Petkovt had no reason to believe that the incidents listethe Prosecution in the Indictment
actually occurred. Not knowing of such occurrendes,could not be held liable for them if
they occurred.

6.1.3. Members of international organizations

391. The death of a SPABAT soldier delivering medowhich was deemed to have come
from the west side of the river could not be atttésl beyond reasonable doubt to the HVO.
Other reports amount to little more than 'guesdimaf sniper fire might have come from a one
side of the river and hence a particular party reaponsibl€® It is respectfully submitted that
an accused cannot be convicted for such actionhemasis of 'guessing' the source of fire.
Such methodology is flawed and cannot be the asia conviction. Furthermore, at the time
of the events, Petka¥iwould have had no means of ascertaining that faat, has the
Prosecution made such a claim in the IndictmenénBtough an investigation was undertaken
with regard to the death of the SPABAT soldier, ffesition from which shots were fired
could not be confirme” Indeed, in some areas where sniper fire was regofthe areas
were mixed’ and sniper fire could not be reasonaligbuted to either party to the confli€?.

In sum, this shooting could not be attributed, belyoeasonable doubt, to any HVO soldier.
Even if it could, no such fire was shown to haverbearried out with the requisite culpable
mens reaThe possibility of an accident, cross-fire orlatdral damage has not been excluded
as unreasonable. Instead, and considering thentgtaumces surrounding this incident, it is not

unreasonable to conclude that this death could restdted from accidental fire.

89 For example, see exh.P02635 and P02731and P0&#I®ncluding that sniper fire came from the 'west
side’ of the river.

%97 See the Sorensen report into the incident, exdPR3An investigation by the HVO into the circunstas
and the weaponry used in the incident concludetittieashot was fired from the 'Muslim military ptiens at
the Bristol hotel, 6th elementary school or 'Réwdjad that Lieutenant Fernandez was shot from thehmegun

of a 7.62 x 54 calibar or automatic rifle of a 7684 calibar.' See the Letter from Bruno Stojidtdian Garcia
Varga, Spanish Minister of Defence, 14th June 18832D00116.

%9 Exh.P02635.

%99 Exh.P03415.

"0 ExhP02635]REDACTED]
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392. Finally, there is no evidence that Petkquossessed the requisiteens rean relation

to that incident; it is significant in that regatfdht such a proposition was not put to him during
cross-examination, nor, in fact, did the Prosecufput it to him that he was in any way
responsible for that incident. In those circumséancPetkod could not reasonably be
regarded as responsible for this unfortunate death.

6.2. Alleged infliction of terror on civilians

393. With regard to the crime of terror, the acdusaust be shown to have acted for the

‘primary purpose’ of spreading terror among theiligim population’®*

The prosecution is
required to prove not only that the accused acdepie likelihood that terror would result from
the illegal acts — that he was aware of the pdgyilthat terror would result — but that that was
the result which hepecifically intended

394. This evidentiary threshold has heen met by the Prosecution with respect to Pétkov
(nor the alleged, un-identified, perpetrators). éadence has been adduced that he bore such
intent to inflict terror. Furthermore, he receivea complaints from international organisations
that HVO actions were intentionally targeting theilan population so that he did not even
know that this was a possibility, let alone inteth@eto result from military actions.

395. As noted above, it is a necessary (albeit @ortunate) consequence of war that
civilians will suffer from military confrontationThis, however, is no «terror» in the penal
sense. Fighting in urban environment is particyléikely to cause fear in the population, but
none of that fear wasitendedby Petkowt or anyone related to him. Croats just as Muslims
were likely scared by the ongoing conflict. Petkotaiad no reason to believe that anyone
intended the use of military power to terrorise lbeal population, and it certainly was not his
intention. His actions as a peacemaker among th@ons make it clear that he was of the
view that any unnecessary suffering should be a@hd worked hard to achieve that goal
(in particular, in his constant negotiations withet BH Army leadership). In those
circumstances, an inference that he intended lictitérror would be entirely unreasonable

6.3. Public supplies

396. The Prosecution alleged that the HB/HVO autilesr (i) blocked and deprived
Muslims in East Mostar of humanitarian aid (fromX&Mhe 1993 until 24 August 1993); (ii) cut
off or failed to repair water and power supplieshat part of the city (as of 30 June 1993), and
that these acts/omissions constitutedatttels reuf the crime of cruel treatment.

397. The Prosecution did not plead that the prowisf public services and humanitarian
assistance were under the competence of the ChteedVain Staff or Petkovihimself. On
the contrary, the Prosecution’s case is that tinesiers were the competence of tndlian

! Galic TJ, para. 133.
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HVO authorities. In that sense, this allegation do®t form part of the charges against
Petkovt, nor is it attributed to him in any culpable semsthe Indictment as pleaded.

398. Petkou did not have authority to influence or take demisi regarding humanitarian
aid policy, to establish procedures for obtainingrnpission for humanitarian convoys, to
decide about cutting off or neglecting to repaitevaand/or power supplies. The Prosecution
did not allege that this was the case, did not guth a case to Petkdvduring cross-
examination and, of course, did not prove that s so. Nor was it established that, at the
time, Petkow was made aware that humanitarian convoy was iotety blocked with
criminal intent.

6.4. Ability to leave East Mostar

399. The Prosecution did not allege that the pdjmneof East Mostar couldot leave the
town, and that Mostar could therefore be said taubéer siege. However, the Prosecution
alleged that East Mostar was under siege as oti8@ 1993, and therefore the ability to leave
Mostar is relevant for the case.

400. A “siege” is not a legal element of any crimer it is automaticallyper sean illegal
means of warfar€? East Mostar was not surrounded by HVO forces bea(i) the HVO
authorities and forces only controlled the areatwéshe BH Army positions in Mostar; (ii)
the area north and south of East Mostar, all thgesarea on the left bank of Neretva (50 km
from Jablanica to Buna) was under the control & BH Army; (iii) the area east of the
positions of the BH Army was under the controlld RS Army’®®

401. The Prosecution pleaded that from 30 June 1198 was continued fighting between
HVO forces and the BH Army, which proves that thé Brmy in East Mostar was regularly
supplied by combat material (weapons, ammunitide). eEThe BH Army not only held
positions at the line of disengagement establisheipril 19937% but also carried out large-
scale combat operations elsewh&reRe-supply for its forces was therefore forthcomamg

capable of entering the city and reaching its pmrsst

%2 Witness Gorjanc in his report gave the followirgfidition of a siege: «A siege is a term which tates a
military operation to capture a city or any othdage by surrounding it and blocking communicatiord a
supplies, which may, or may not be accompaniedrtiNeay attacks and bombardment. The aim is taéothe
enemy to surrender or his authorities to make ipaliconcessions. The purpose of a siege may &go be up
enemy forces and thus prevent their engagementtler axes, and to protect own forces on other axes.
exh.4D01731, para.204.

DW testified that a sieged city had all its wayt or all its exits closed and no food and neptiesources can
get into the city, T.23261.
"93Exh. 4D01731, para.206; 4D00711, 4D00625, 2D01389
94 See para.130(ix)(a).
% See,inter alia, 3D00932 (the maneuvering unit of the 3rd Corps w its way there in order to strengthen,
reinforce the 4th Corps in its operations and thi¢ fiom Central Bosnia was now about to arrivéhia Mostar
area); For further examples of ABiH combat operatisee also Exh.1D02717, 1D02079, 3D00917 (for pl&am
note for 22 September 1993), 3D00931, 3D00939, 4BBO 3D00944, 4D00523, 4D00525, 4D00709,
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402. The civilian population in East Mostar coukkpand indeed did use, the route between
East Mostar and Jablanica, and onwards to CentsihiB, to leave the town and/or the area.
The accessibility of this route is evinced in.dREDACTED] report dated 23 August 1993,
wherein it states that Muslim refugees frdapljina arrived in Mostar on the east bank and
were headed towards JablanifaThe [REDACTED] also reported civilians leaving East
Mostar at this time: “Since mid-August there hasrbesome limited civilian movement
between the greater East Bank and Jablanica/CeBtrsthia (both north and south) via a
mountain donkey route, of those seeking to reuwihh family members. The movement
remains limited due to the danger of the journey #oe fact that BiH Army permission must
be obtained to leave (such permission reportediggbdifficult to obtain).”®” Witness BB
testified:

We were very well aware of the fact that the Barsrauthorities didn't allow

people to leave East MostafREDACTED)]

They were not -- they did not want peoplieé&ve, and we believe that that was
partly because they wanted also to consolidater tieefitory by using civilians as
pawns to consolidate their territorial’%®

403. Witness BA also explicitly stated that Mostasnot besieged,:
We also need to remember that the city of Mostdrdmanmercial trucks coming in.
It was very different in the sense that the flowcaihmercial trucks compared to,
for example, in the city of Sarajevo, which entirelepended on the supply of
humanitarian goods that the international communityuld bring in.Mostar was
not a besieged city, so the situation was very different.”®® (Emphasis added)

404. Witness BC confirmed that civilians could nletave East Mostar without the

permission of the authorities in East Mostar:
Yes. | know -- I'm -- | know of specific casemdividuals who wanted to leave. In
some cases they were allowed, but in general thieypof the -- the authorities

there was, as you say, not to -- to allow people odaving said that, in cases

4D00711, 4D00720, 4D00723, 4D00724, 4D00725, 4D@p74D00771, 4D00772, 4D00782, 4D00779,
4D00794, 4D00795, 4D00798, 4D00800, 4D01115, 4D614D01211, 4D01702, 4D01117.

% Exh.P04447. It should be noted that in the sampertehe [REDACTED| stated that §REDACTED]
informed that material to repair the Bijela-bridbad started arriving in Metkaviand that the Serbs had
promised not to disturb the rebuilding of the bedgThe partly destroyed bridge was the main rettsairtravel
between Mostar-Jablanica was not possible viaitienay and that alternative roads had to be used.

%7 Exh.P09851, p.3.

"% The Witness BB, T.25334-5.

% The Witness BA, T.7192.

126



IT-04-74-T 70663

involving exceptionally vulnerable individuals, pé®who were unable to receive
medical assistance, victims of rape, et ceterase¢hype -- those category of cases
were generally allowed out. But in general, yolcoerect in saying that the policy
of the authorities there was not to allow peopléetve’™°

405. Clearly, it was not in the interest of the BHny to allow civilians to leave and they
ensured that they would stay so as to serve their political and military agenda. That
choice, and its consequences, should not be impatethers. The 2 Corps of the BH Army
reported in October 1993 that “a big problem far MG /Operations Group/ Command is the
transport of civilians and others marching nortld aouth”, and that “there are big problems
with the transport of the wounded and other thifagsthe town”’** Esad Sejtadj the BH
Army commander at the relevant time, subsequentigtavin his book that the Muslim
authorities, “by repressive measures prevented db#low of population and reduced
movement of population to a minimurfi-2

406. Accordingly, the evidence shows that the i@wilpopulation was in actual fact able to
leave East Mostar, but that the BH Army controlldte movement of civilians and
intentionally reduced it to a minimuff® Obviously, civilians were able to leave the towna
large scale, which prompted the BH Army to preveetoutflow of the populatiof*

407. There is no evidence that any civilian wasr ententionally killed or wounded on
his/her way from East Mostar, or that the civilideaving East Mostar were ever targeted by
the HVO forces, nor has the Prosecution allegeti,seither in the Indictment or during cross-
examinatio’*® The logical conclusion is that East Mostar wasenésesieged in a classical

military sense*®

" The Witness BC. T.18485-6.
" Exh.4D00719.
"2 Exh.4D00545.
"3 Exh.P10137 para.26; witness DW, T. 23261.
"4 Witness Gorjanc explained the reasons for premgrtiie departure of the civilian population fromsEa
Mostar: «Any town defending itself, and where thisrpopulation at the same time, the morale ofdéfenders
is much better when they know that they are defepdheir own people. And in that context, two oreth
documents back, when soldiers of the ABiH dislifie population leaving northward, this measure wabably
taken to raise the morale of the soldiers of théHAB - T.46154-5.
" During cross-examination of Gorjanc, the Prosecutiied to establish that the main Mostar-Jabkamazad,
following the Neretrva River Valley, could be tatge from the positions of the HVO artillery and tttiae road
was impassable for that reason /T. 46447/. It shbal noted that in the whole of the relevant teryitall roads
could be targeted from the positions of all thremias, but such a possibility did not make the soiagpassable.
For example, all roads to West Mostar could beet@d) from the positions of the BH Army (as wellths RS
Army), but that possibility did not make them impakle and did not prevent Croats from using theads.

Witness Petitestified: «As for artillery, no one was entiredgafe from artillery weapons in Bosnia and
Herzegovina.» - T.47976

However, the evidence proves, as explained,dther roads were used; Gorjanc, 46450-1; ICO1W88ess
Peri, T.47972; Mar, T.48216-7; 3D03793; 3D03794
"®Witness Gorjanc, T.46162; exh.4D00768, P03858,(RI3Q.
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408. As far as Petka¥iis concerned, and whilst not charged with beingpoasible to
organize a siege, it should be noted that he hagason to regard any of the method used by
HVO forces as impermissible and unlawful. He reediwo complaint and no information to
that effect.

IV. CRIME BASIS (after 24 July 1993)
1. VARES

409. Croats, Muslims and others lived in Vare$ éaqeful co-existence until mid-1993,
when the BH Army conquered certain areas in CerBadnia. Thousands of Croats were
expelled from their homes and went to VareS. Attterfall of Travnik in mid-June 1993, 1,000
able-bodied Croatian men managed to reach Vaf&3n 13 June, there was an all-out Muslim
attack on Kakanj and Croats were expéftddrom that municipality. Around 13,000 Croats,
including HVO soldiers, fled from Kakanj to Varednd those left behind were arrested by
Muslim troops and their houses lootédimmediately after the fall of Travnik and Kakainj,
June 1993 Vare$ was considered by UNPROFOR to heesanof potential conflict*

1.1. Offensive plans and actions of the BH Army

410. The evidence proves that the BH Army’s attaokVareS was not a reaction to the
attack of the HVO forces on Stupni Do, as the Ryotien tried to present. The BH Army had
already planned to conquer Vare$ in August 1993 ianchid-October 1993 commenced
offensive actions in the VaresS area, accordindgpéopian created in August:

(1) In August 1993, the chief of VOS in the OperatZone of Central Bosnia, Ivica Zeko,
reported that BH Army continued to entrench theweslin the villages of Mijako¥i and
Dragovii in VareS municipality. By gaining control overetlvillage of Kopjari, the Muslim
villages of Mijakovti and Dragowi would then have a road connection to Kakanj, thus
enabling Muslim forces to easily advance above ¥afeko further reported that in the village
of Stupni Do, Muslims had forces to the strengthaofeinforced platoon, and that should
conflict occur, they could efficiently aim snipéref at the town and the rodtf

(i)  On 21 August 1993, the Supreme Command Staffie@ BH Army gave consent to the
3 Corps for a proposed offensive in the Vares Afae villages of LijeSnica, Borovica,

Mahori¢i, Dragovii, Mijakovi¢i and the hill of PlijeS were mentioned specifigadis relevant

" The same was stated by the Prosecution in the2@&raf the Second Amended Indictment.

" witness DE, T.15498

9 The Prosecution incorrectly asserts in para.2aBefndictment that 13,000 Croats from Kakanj «nibveo
Vares.

29 Exh.P02875

"> Exh.P02875

22 Exh.4D00526
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areas to the planned military actididWitness EA[REDACTED] .”** Praljak also testified
that the plan to attack VareS was drafted a lomg tbefore the events in Stupni Do and they
had commenced a long time beforeh&fidPetkovi testified that the operation to take Vares
was planned in August 1993, a month and a half #feefall of Kakanj’*®

(i)  Philip Roger Watkins testified that there haeden much speculation that tH€ &nd the
3 Corps of the BH Army would try to retake the Vapsicket, but would need justification
for such action, or otherwise there would be irdional condemnation due to the significant
humanitarian issues resulting from the movemehefCroat population out of Varég.

(iv)  On 20 October 1993, the Commander of the HVOB®VAC Brigade in Vares, Emil
Harah, informed the Commander of th& Zorps of the BH Army Hazim Sadithat the
offensive actions of the3Corps of the BH Army started on 17 October 1992.ija$nica,
then Kopijari and Plije$ mountain. Harah assuredichat the reports of thé®3Corps that the
HVO began shelling first, were not corréét Witness EA[REDACTED] ."*

(v)  On 20 October 1993, the chief of VOS in the Bedic Brigade, Zdravko Mijevic,
reported that another raid was to be expected grjafovillage from the direction of Kakan;
towards PlijeS and from the direction of Dragowiillage. He also reported that an order was
given to the BH Army to try to capture LijeSnicacerthe attack begdr’

(vi)  The following day, on 21 October, th& gorps of the BH Army attacked the village of
Kopjari, looting and burning it after the attack.Major Birger, who commanded NORDBAT
company, stated that the commander of the MuslimimitKopjari told him: “See you in Vare$
in around a week? This comment of the Muslim officer was importastit confirmed the
information that NORDBAT had been receiving throoghthe month — that VaresS would be

the next major ABiH objectiv&®® It was well known that Vare§ was strategically artpnt to

"2 Exh.4D00523 (also 3D00832).
"24\Witness EA, T.24628.

"% \itness Slobodan Praljak, T.41955.
"28\Witness Petkowi, T.49610.

2T Witness Watkins, T.18794.

28 Exh.3D00809.

2 Witness EA, T.24622. The witness fREDACTED] /exh. P10080, [REDACTED]. Tadeusz Mazowiecki,
UN Special Rapporteur on the Situation of Humanhi&idn the Territory of the Former Yugoslavia repdrthe
killings in Kopijari on 21 October 1993 /exh.PO669ara.29.

%0 Exh.4D00643

lwitness Hakan Birger, T. 16323-24, 16393; exh 45X10

32\Vitness Hakan Birger, T. 16393

" Exh. 4D00519
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the BH Army>*as it would allow for the unification of thé%2and & Corps as well as serving
to open and clear logistical routes between ZeanthTuzla.

(vii)  In November 1993, the Command of the Opertiroup East of the"6Corps of the
ABIH reported about “Operation VareS”: the operatiwas aimed at lifting the blockade off
the villages of Dragovi and Mijakovii, capturing the village of Kopjari and also feasirin
Plijes and Lijesnicd>

411. The evidence shows that the BH Army plannecbtmuer Vares$ long before the HVO
attack on Stupni Do. Accordingly, the evidence dhsps the Prosecution thesis that the HVO
attack on Stupni Do caused the offensive of theAHy towards Vares.

1.2. Decision to help the HVO in Vares

412. HVO forces in Vares§, faced with the offensaaions of the BH Army in the area,
contacted their superiors and asked for help:

0] On 20 October 1993, at 17.00 hours, the Chighe VOS of the VareS HVO Brigade
informed the VOS Chief of the Vitez Military Distti and the VOS Chief of the OG-2 in
Kiseljak that,inter alia, in the course of today or tomorrow another ragbswo be expected on
Kopijari village from the direction of Kakanj towds Plijes, and from Dragatiivillage.”®

(i)  On 21 October 1993, at 14.00 hours, the Conuwearof the Vares HVO Brigade
BOBOVAC, Emil Harah, informed Rdjithat the BH Army attacked the defence line Kopijar
ZaloZznik-Jezero. “The condition is critical”, reped Harah, requesting assistance in the form
of manpower and ammunitidf’

(i)  Witness JJREDACTED] .”*®

(iv)  On 21 October 1993, at 14.50 hours, Tihoma3ic ordered Rai to provide artillery
support to the BOBOVAC Brigade by targeting thdagks of Mijakowti and Dragowi and
other areas with strong concentrations of Muslinecds. Also, contact was to be made with the
BOBOVAC Brigade and provide artillery support aatiog to their requests®

34 Exh. P1008792bisstatement of the withess Henricsson, para 39

% Exh.4D00519.

38 Exh.4D00643, p.2 Mpara./; PO6069.

37 Exh.4D00527. Harah also reported that the Briggdemand had received the telegram to come to Kiselj
but that they could not come immediately. This g®that on 21 October 1993 at 14.00 hours the Comlena
of the Vare§ HVO Brigade and his associates wepe&rd to come to Kiseljak and that the HYO commeasnd
in Kiseljak did not plan to go to Vares.

" Exh.P1008JREDACTED] , para.62.

%9 Exh.4D00645.
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[REDACTED] Raji¢ received this order anfREDACTED] ."*°
(v)  On 21 October 1993, at 17.00 hours, the VO&effof the VareS BOBOVAC Brigade
informed the VOS officers of the Vitez Military Orict and the OG-2:
/...l 1t is my conclusion that the defence of Var&s feached a critical stage, bearing
in mind the events which have undermined morakr tive past few days and the
chaotic situation we have found ourselves in, wgently need assistance from a
group of experienced persons because this is begjrio remind me of Kakafhf!
(vi)  On 21 October 1993, at 19.45 hours, the CloefONO of the BOBOVAC Brigade
KreSimir Bozt informed the Command of the Vitez Military Distriand the OG-2 about the
villages being taken over by the BH Army and thétary situation in the area. He announced
that the Chief of Staff of the Brigade was comingKiseljak during the night to inform Ivica
Raji¢c about the overall situatioif? This document also proves that on 21 October at519
lvica Raji did not yet plan to go to Vares.
(vii)  On 21 October 1993 at 21.45 hours, the CbieDNO, KreSimir Boz, informed Ivica
Raji¢ that he believed that without R&g presence in Vares further developments would not
ensure the effective defence of the toWh.
(viii) Petkovi¢ testified that the BH Army took over Kopijari \aje, then PlijeS and
LijeSnica, and panic broke out in the Command ef BOBOVAC Brigade which requested
help from the Operations Group at KiselfAk.[REDACTED] the Vare$ HVO Brigade
Commander requested assistance from Ivica:Rajiefending Vare§*
413. [REDACTED] Petkove and Raj agreed that R&jiwould go to VareS and see how to
assist the BOBOVAC Brigadé® Petkovi: confirmed that he agreed to the fact that Rajith
a number of the HVO soldiers, should move to Vafé#t that time, there was an urgent
military need to establish the situation in the &aarea, and no indication that any HVO
offensive action will be conducted and/or crimegevabout to be committed there. The matter
was a purely military one.

414. The evidence proves that in Kiseljak Rajas not given any specific task.

"OWitness EA, T.24700.

41 Exh.4D00530.

42 Exh.4D00646.

43 Exh.4D00531.

"4 \Witness Petkovj T.49611.

"5\itness DE, T.15528.

4 [REDACTED] , T.24380. In the report to the HVO Supreme Comrearaf 25 October 1993 Milivoj
Petkovt stated that “due to the total disorganizationhaf tiefence of Vare§, | sent Ivica Rajith 200 men
from Kiseljak to help.” (exh.P06069).

"TWitness Petkovi T.49611.
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[REDACTED] "

[REDACTED] "#°

415. Petkou also confirmed that the HVO Main Staff did not egpRaj¢ to conduct any
kind of operations in Vare$, but to stabilize thent-line which had been broken through by
the BH Army from the village of Kopijari towards rtein features which were closer and
closer to Vare$ towfr? Petkovi did not give him any orders or instructions inaeljto this
matter, or with respect to any other matter reléteithese events.

416. Rajté left Kiseljak during the night between 21 and Z2Qxtober 1993>! He then
arrived in Vare on 22 October at around 6.00 h6Ehe same day, Rajinformed Petko\

in Kiseljak and the Kiseljak Brigade Commander, MaBradara, that he had arrived in
Vare§'™® Raji¢’s message was sent to Petkoby Paket link’>* Petkovi did not send him any
orders or instructions. There was no contact betvihem thereafter or in the course of the
action.

1.3. lvica Raji¢ in Vares

1.3.1. Decision to attack Stupni Do was broughfames on 22 October 1993

417. The decision to attack Stupni Do did not ineoPetkow and he was not informed of

that decision prior to its implementation.

418. [REDACTED] the HVO Brigade Commander in VareS, Emil Harahgpared a
reconnaissance plan, which was carried out on 2fbk@c 1993. Harah gave Rajhis
assessment on what the likely directions of a &uBiH attack on the town of Vare$ would

55

be. Together they visited various areas at theroatsdtion line’>> From one position there was

48 IREDACTED] T.24386-7.

49 [REDACTED] T. 24389

O\witness Petkowj T.49843.

Slwitness Petkow T.49609.

52 IREDACTED] T.24381.

53 Exh.P09954 (also 4D00510); [REDACTED] T.24712:Keet¢, T.49613.
>4 IREDACTED] , T.24396.

> Exh.P10082 [REDACTED] para.64.
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a good view of Stupni Do and Bogo$ hill. Rajpok interest in that aréa’ [REDACTED] on
22 October Ra§i spent the whole day on the ground and sent hisimether directions to
take stock of the situation and to see what theylaveventually have to do. Rajpersonally
undertook a few scouting expeditions himggff.

419. After Harah and Rdjreturned to Vares, Rajinvited VareS HVO civilian and military
HVO leaders for a meeting. The purpose was to @edite next course of actidrf
[REDACTED] Ivica Raj¢ spoke with the commander of the local HVO battglio
[REDACTED] and other local officers about the then-situatibthe front lines and what they
could do to stabilize the situation there. [REDA@IEwvas asked for his opinion and he
suggested choosing the operation on the villag®mfgovii and Mijakovii, rather then
Stupni Do’*° [REDACTED] the HVO commanders discussed what needed to be thuate

Raji¢ spoke with everyone and wanted to hear the opinioathers’®

Finally, Ivica Rajé
approved the execution of the operation of theckttan Stupni Dd®* On 22 October, in the
late evening hours, three decisions were madéo @jrect an attack towards Bogos hill; (ii) to
attack Stupni Do; (iii) military-able Muslim men ixare$ should be temporarily isolated,
monitored for a short period of time and then eittedeased or necessary measures be taken
against them®?

420. The evidence proves beyond any doubt that Rejinot inform his superiors about the
decision to attack Stupni Do (nor about its meamsthod or timing). Significantly, there is no
evidence that such a report was sent dREDACTED] Raji¢c did not inform his superiors
about the decisions made in the evening hours dd@dber 1993 (explained in the previous
paragraph)°® It wasnot part of the Prosecution case that Petkdwdd been informed in any
way about the upcoming action prior to its commeneset.

1.3.2. While in Kiseljak Petko¥idid not receive reports from Vares

421. Petkou arrived in Kiseljak on 18 October 1993 becaus¢hefoperation to evacuate
the wounded from Nova Bila hospital’ Petkovi planned to leave Kiseljak on 22 October
1993 and on 21 October sent plea request to UNPROBQrovide three seats (for Petkgvi
lvan Bandé and Vinko L&i¢) on their helicopter for transport from Kiseljak $plit."®> On 21
October 1993, when Petkévasked for the seats in the UNPROFOR helicoptgr¢ Raas still

% |pid., para.65.

57 [REDACTED]

58 Exh.P10082 [REDACTED], para.66.

"9 Exh.P10080, [REDACTED] , p.45-6.

%0 IREDACTED] , T.24715.

51 [IREDACTED] , T.24393.

52 IREDACTED] , T.24716.

%3 IREDACTED] , T.24716; Petkotj T.49612, 49843.
%4 Exh.4D00705; 4D00846; [REDACTED] , T.24698.
"% Exh.4D00844.
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in Kiseljak and knew that Petkaviplanned to leave Kiseljak on 22 October. However,
Petkovt did not leave Kiseljak on 22 October as plannetabse the bad weather prevented
the helicopter from taking off at Kiseljak to flg Split.”®® Petkovi stayed in Kiseljak until 26
October 1993’

422. Petkow's plan to leave Kiseljak on 22 October and Rajknowledge about the plan
is relevant to understand the reasons thatRagports addressed to Petkoas of 23 October
were sent to the Main Staff in Mosi@itluk, and not to Kiseljak, and that Petkéyastill in
Kiseljak, did not receive these reports.

23 October 1993:

423. At 9.10 hours, the Head of VOS in the BOBOVBi@ade reported to the VOS in the
Vitez Military District and Kiseljak that the attaon Stupni Do had begun. The report was not

sent to Petkovi’®®

424. At 13.30 hours, a duty officer in the BOBOVARigade sent a combat report to
Blaskic.”® The report was not sent to Petkovi

425. After the attack had ended, Ragent a report to Koréli Petkoveé, Blaski and the
Kiseljak Brigade Commander that he had carried autattack on Stupni Do, that many
members of the BH Army and “some civilians” werddd, that VaresS “has been mopped up
and all Muslims of military age placed under sullaece” and that Anto P&novi¢, Zvonko
Duznovi and Ivica Gavran have been isolated because #tgnipted to obstruct the planned
activities.”® The report, sent by Paket link, was addressedetiliobic in Mostar. Since
Petkovit was still in Kiseljak, he did not receive it aathime’”* There is no evidence that the
report was forwarded to Petkévin Kiseljak. "

426. At 19.00 hours, Rdjisent a request to Blagkand Petkoi to take certain measures to
reduce the efficiency of the coordinated actionthef 2 and the % Corps of the BH Army or
to prevent such coordinated actidi.The request was, again, addressed to Petliavihe
Main Staff in Mostar, sent by Paket communication &etkowt, who was still in Kiseljak,

did not and could not receive’{t}

"% Exh.P06144; witness PetkayiT.49608.

*"Witness Petkowi, T.49608.

%8 Exh.4D00648[ REDACTED] T.24721.

%9 Exh.3D00825.

" Exh.P06026.

" itness Petkovi, T.49613-4; [REDACTED]the report sent by Paket communication addressBetimov
in the Main Staff in Mostar could be received omiyMostar and accordingly if Petk@vwas in Kiseljak he
could not receive the report, T.24725-6.

72 IREDACTED] T.24731.

"> Exh.P06036.

" IREDACTED] T.24728.
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427. 1t is relevant to note here that the Indicttneontains no suggestion that Petkovi
would have been able to take any measures to ¢argops in Stupni Do during the action nor
how he would have been able to do so, had he regdénormation requiring him to act at that
time. The evidence clearly demonstrates that nameavailable to him at the time.

24 October 1993

428. There is no evidence that any report andfeerolocument was addressed and/or sent

to Petkové from Vares.

429. Rajé sent a report to the Chief of the HVO Main Staffthe Commander of the Vitez
Military District and the Commander of the HVO Bade in Kiseljak that the situation in
Vare$ was being gradually consolidaféd.

430. [REDACTED] also sent a report about the deployment of th® RAIFOR armored
carriers in the Vares$ area to Praljak and Bka&Ki

431. The Chief of the HVO Main Staff, Zarko Tolesponded to [REDACTED] report to
Praljak by ordering that anti-armour weaponry stidaé positioned around UN forc&$.

25 October 1993

432. There is no evidence that Raent and/or addressed any document to Petkvihat
day’”® According to the UNPROFOR report about the meetiofy Petkové with
UNPROFOR’s General Ramsey, held on 25 October 180322.00 hours, Petkays
“information came from Sarajevo Radio and ‘othenrses’ — largely un-authoritative®®

Petkovt testified that on 25 October he had informatioowtStupni Do from Radio Sarajevo
and that was his main motive to meet with Geneeahgey’®*

433. On 25 October 1993, UNPROFOR had informatiat trimes had been committed in
Stupni Do and such information was even publisWedordingly, requests were sent to Raji
to provide accurate information about the situatro8tupni Do and Vares:

(1) Petkovt asked Raf§i and the BOBOVAC Brigade Commander to submit theex
information on Stupni Do, including the correct ragm of civilian casualties, and to allow the
UN to enter Stupni D& Petkovi thereby demonstrated his intention to clear thasten and

did not demonstate any intention to dissimulate it.

75 Zarko Tole at the relevant time.
"% Exh.P06057 (also P06047).

T Exh.P06067.

78 Exh.P06066.

9 IREDACTED] T.24748.

80 Exh.P06144.

8l\vitness Petkoyj T.50597.

82 Exh.P06078.
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(i)  The Assistant Commander of the Vitez Militaldystrict for IPD requested a report from
the BOBOVAC Brigade Commander about the publicrmfation surrounding the massacre in
Stupni Do and the behaviour towards UNPROF&R.

(i) The HVO Chief of the Main Staff (Zarko Toletated that Croatian TV confirmed that
it had the footage of the massacre in Stupni Doragdested the truth about this evéfit.

434. Rajé responded to the Chief of the Main Staff ZarkoeTahd the Commander of the
Vitez Military District Blaski, expressing doubts regarding the authenticityheffootage and
reportage surrounding the events in Stupni'B@he response was not sent to Petkovi

435. Tole, Chief of the Main Staff at the time, wegted accurate information about the
events in Stupni Do from the Commander of the Vi#litary District.”®® The request was not
sent to Petkovi

26 October 1993

436. In relation to Petkogs request of 25 October 199%, Raji¢ sent a report to Petkdavi

stating that he had already sent the report t€thief of the Main Staff, Zarko Tole, and that it
was not possible to precisely determine the nurobeasualtie<®®

437. Petkou asked Raji and Emil Haraff® to conduct a complete investigation about the
events in Stupni Do andnter alia, identify the perpetrators of illegal acts. Petkoset 15
November 1993 as the deadline for the report abth&sion of complete documentation on
the investigatiori®® In doing so, Petkodi was acting under the authority and within the
boundaries of the authority delegated to him byshigeriors. The Prosecution has not alleged
in the Indictment that Petkavcould, nor that he was legally required to, do enarrelation to
this matter.

438. [REDACTED]on 26 October 1993 and Milivoj Petkéviad already left Kiseljak*
1.3.3. Isolation of Anto P&novi¢, Zvonko Duznow and lvica Gavran

439. In the report of 23 October 1993, addressddotalic, Petkové, Blaskic and Bradara,

Raji¢ stated that he had placed into isolatiorciReyi¢, Duznove and Gavran “because they

83 Exnh.4D00821.

"% Exh.P06104.

"% Exh.P06102.

"% Exh.P06091.

87 Exh.P06078.

%8 Exh.P06146.

89 petkovi did not know that Harah was replaced by KreSimiziB in the position of BOBOVAC Brigade
commander and therefore addressed the order toTtienorder was sent to Rajin Vares because Petkoéwdid
not know that Rafi would come to Kiseljak on 26 October 1993. [REDAD] Ivica Raji did not inform his
superiors about the departure from Vare$, T.24751.

"9Exh.P06137.

91 IREDACTED] T.24463-4.
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attempted to obstruct the planned activiti€§"Petkovi, as already explained in paragraph
425, did not receive this report.

440. On 23 October 1993, at 19.00 hours, TihomaSKE reported to the HVO Main Staff
Commander that Rdjitemporarily placed P&novi¢ in isolation for obstructing offensive
actions against the BH Army and he (Bl&kisked for the Commander’s supp0tt.

441. [REDACTED] Raji¢ decided to place Ra&povi¢, Duznove and Gavran in isolation
and that he had not been ordered by his supedate that.>* [REDACTED] Raji¢ was afraid
of his military plans being obstructé®f.|[REDACTED] .*°

442. [REDACTED]”®’

At the same time Radjiinitiated a procedure for Duzn@s and Gavran’s dismissal®

443. Petkou did not plan, order and/or participate in any cdyain the internment of
Peginovi¢, Duznovt and Gavran.

1.3.4. Internment of military-abled Muslim men ia\S

444. [REDACTED]on 22 October 1993 Rajiecided that military-able Muslim m&f in
the town of Vares should be temporarily isolatednitored for a short period of time and then

either released or necessary measures be takersatjgm. Rafi did not inform his superiors
about this decisioff’®

445. In relation to the internment of military-athl®uslim men in VaresS, the Prosecution
refers to Praljak’s document addressed to Petkani Kiseljak®**

document was the basis for the internment of theliumen in Vare$. [REDACTEDB{? but

suggesting that this

the Muslim men had at that stage alrebdgn interned.

92 Exh.P06026, p.3.

93 Exh.P06039, p.6 (n0.6.).

9% [REDACTED] T.24422, 24427, 24432, 24592, 24608. Tthstimony related to the exh. P06028 (in
connection with exh.P06026) and P06022.

" IREDACTED]T.15577.

"°IREDACTED]T.15578.

" [REDACTED]T.24842.

"8 IREDACTED]T.24842; exh.4D00517, P09813.

"9 Military-able men were considered as members oftheed forces: active soldiers, reservists or persecho
in some other way, proscribed by law, gave themtigbution to the defence of the country, and whe a
according to the law members of the armed foraes paras.261-284/.

80IREDACTED], T.24716.

801 second Amended Indictment, para.209. Praljak wilatemessage to Petkévat the end of the document
which is exh.P06026, and the message was typewittd sent to the adressees as a separate docwhift,
is exh.P06028. Witness Petkovestified that the exh.P06028 was received in l[akeT.49583.

802 |REDACTED]T.24427.
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446. The evidence proves that Praljak’'s messagenalidelate to Muslims and BH Army,
but to Croats in Vare$ who were not capable ofroditig the situation in the aré&® Petkovi
testified that the document “referred to peopl¢him command and those around the command
and headquarters who clashed with the comm&Hdhe Prosecution did not put it to him that
it was otherwise or that he had given false evideon that point so that the necessary
procedural and evidential inference must be drawmfthat failure. [REDACTED] there was
no confusion that the message was in relation &irdg with the situation within the HVO
Brigade and the Croatian leadership in V&fas.

447. Accordingly, Petkogihad no role nor any part in the decision of inteent.

1.3.5. Kiseljak HVO units engaged in Vares

448. There is no evidence that the special purpoge “Maturice” and “Apostoli”, engaged
in Vare$ by Raji, committed any war crime in the earlier combatvitis *°° [REDACTED]
Raji¢ reorganized the unit “Maturice” in May 1993, d@aned the units and had control over
them as of August 19987 [REDACTED]these units were established for spegiaposes and
that Raj¢ “did not have any other units at that point indito be able to intervene anywhere,
including Kiseljak and Vare$”. [REDACTED]R4jitrusted them as well as they trusted
Raji¢,?*® [REDACTED] 2%

449. Petkou testified that there were records about an intectzesh or incident, but that
there were no reports or records about crimes céesnin combat actiorfs’ Petkovi
[REDACTED]prior to the events in Stupni Do he haol eason to doubt that Rajivas a
reliable commander, that “we may have disliked sonmegs about the way he went about his
command, but not more than th&t* The Prosecution did not prove otherwise.

1.3.6. UNPROFOR

450. On 24 October 1993, [REDACTED] sent a requesPraljak and BlaSkito warn
UNPROFOR to withdraw to the area where they wecatkd before, or otherwise the HVO
would be forced to interverfé? [REDACTED] did not inform Petko¢i The same day the
Chief of the HVO Main Staff,

803 Witness Praljak, T.41871, 41903, 41906.

84 \itness Petkov T.49614.

805 IREDACTED]T.38182-3.; exh.4D01652.

80% witness Nelson could not give a single piece édrimation about any crime committed by «Maturice» o
«Apostoli» in combat actions, T.16600.

807 IREDACTED]T.24350, 24416.

808 [REDACTED]T.24706.

809 REDACTED], T.247086.

80\Witness M Petkovi, T.50604, 50613-5.

81 [REDACTED|[REDACTED]
812 Exh.P06067.
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Zarko Tole, ordered that anti-armor weaponry beitjpoeed around UNPROFOR and that
UNPROFOR was to be warned that “our forces woulktrdg them in case they rendered our
combat activities inoperative against the MOS iy amy”.8'® After having received Tole's
order, an APC was halted in Vare$S and an HVO sofdied a shell next to the UNPROFOR
vehicle which caused it to withdrait#
451. [REDACTED]Tihomir Blaski ordered that UNPROFOR should not be permitted to
enter the combat—zone aféaAgain, Petkow was not informed.
452. On 25 October 1993, Petkégent an order to R&jin Vares to allow the UN to enter
Stupni Do, “whatever the consequences (understaatdhie more difficult it is made for them
the worse it is for us)”, and to avoid any kind cbnflict with the UN%® Petkovi
[REDACTED] was not informed by Rdjithat the HVO had blocked UNPROFOR’s entry to
Stupni Do, but by General Ramsey, whom he met Veth in the evening of 25 October
1993%!" General Ramsey reported that Petlsdwad given UNPROFOR written permission to
go to Stupni Do and had said “there is no pointriing to hide what has happenéd®.
General Ramsey commented:
Petkovic’s orders are not being obeyed by HVO conttees at VareS. He is out of
touch with both his HQ and his military commandétQBHC is urgently trying to
fly Petkovic back to Split so that he may exertaughority /.../. Petkovic has a
clear interest in the release of Muslim wounded hes wishes for a further
evacuation of HVO people from Nova Bila. But winl&iseljak he is unable to tell
Gen.Tole what to d&?
This clearly demonstrates the absence of any $adrdrol, let alone, effective control, on the
part of Petkou at the relevant time in regard to these events.
453.  On the morning of 26 October 1993, UNPROFOfRred the village of Stupni DB°
1.3.7. Ability that civilians leave Stupni Do

454. The evidence shows that Stupni Do was a deteridlage and that there was fighting
between the HVO and the BH Army in the villdgé.
455. Stupni Do was not completely surrounded by HU@es. There was a free area on one

side of the village and all citizens who wantedlgave Stupni Do were able to do %b.

813 Exh.P06066.

814 IREDACTED]T.24437.

815 [REDACTED]T.24524.

816 Exh.P06078.

87 IREDACTED)]

818 Exh.P06144.

819 Exh.P06144.

820 Exh.P07838, para.7; withess Petkovi.50593.

821 Witness Mufid Liki, T.16047-8; Mahmutovj T.25674-8
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Mahmutovt testified that 150-180 people managed to leavertbo during the night of
23/24 Octobef? Liki¢ testified that she was in a group of about 10dliaivs (women,
children and elderly men) hiding in the forest liie morning of 25 October when they
decided to surrender to the HVO unit which was be&* HVO soldiers received Muslim
refugees from Stupni Do at their check-point antdrlan, upon their request, enabled them to
go to the territory held by the BH Arnf$® The UN Secretary General also stated in his report
of 10 February 1994 that on 23 October 1993, df6e80 hours, the HVO started withdrawing
from the village, “allowing residents to go throutite village looking for survivors” and that
193 citizens survivef®

456. Petkou did not have any role in the conducts of HVO uratsl soldiers towards
Muslim civilians from Stupni Do nor did he exerciagy sort of control over them at the time.
Furthermore, it should be noted that the nearby HW@ took care about the civilians from
Stupni Do, which demonstrates that HVO units in\ageS area were not ordered to attack or
mistreat Muslim civilians in Stupni Do. Whilst somecidents and/or crimes might have
occurred, they could not reasonably be said oretli@ence to be the consequence of a pre-
planned criminal scheme.

1.4. Investigation of crimes committed in Stupni Do

1.4.1. Pleading considerations

457. At paragraph 215 of the Indictment, the Prosen alleges that, on 26 October 1993,

Petkovt ordered an investigation regarding allegationsrhes in Vare$ and Stupni Do. The
Indictment goes on to allege that Prjave a public indication that an investigation haen
requested and that all commanders involved had $egpended or disciplined. That paragraph
does not make it clear whether that alleged invokmet of Petkovi is said to have been
culpable and, if so, for what reason, on which ldgsis and under what theory of liability. If
intended to be relevant to Petké&siresponsibility, such pleadings are inadequate.

458. At paragraph 216 of the Indictment, the Progen alleges that neither Rajnor any
other person was ever disciplined or punished toatvhappened in Stupni Do. The Indictment
does not allege that Petkévinad any authority to do anything about this. Asedoabove
(paragraph 80) Petkayithe Deputy Commander/Chief of the Main Staffheg televant time,
did not have the authority, power or competencesuspend HVO commanders, discipline

them and/or punish them.

822\Witness Kemal Likd, T.26390-1; Mahmutoyj T.25663.
823 \Witness Mahmutoi T.25695

824\Witness Ferida LilG, T.16239.

825 \Vitness Nelson, T.16533-4.

826 Exh.P07838, para.6.
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1.4.2. Engagement of the Military Prosecutor
459. On 28 October 1993, the Deputy District Mitd®rosecutor required the BOBOVAC
Brigade Commander to give information about thenevén Stupni D&?’ [REDACTED]Rajié

knew that some contacts had been established hetieenilitary prosecutor and SIS and that
the military prosecutor could use the services ¢ § he wanted to conduct certain
procedure$?® [REDACTED]testified that the military prosecutoadinitiated proceedinffs
and that the names of Ivica RgjDominik lljaSevt Como, Ante Ljoljo and Marinko Jurisi
were sent as names of the potential perpetratorthenfcrimes to the public prosecufdt.
Petkovt knew that the military prosecutor had been prgopséized, that he was competent
and that he had started to look into the m&ttend confirmed that names of three or four men
as the main actors in Stupni Do, together with rttetatements, had been handed to the
prosecution for further proceedinj8.Petkové had no reason to regard that information was
unreliable or false. Nor did he have any reasonamyr authority to involve himself into the
Prosecutor’s investigation.

460. Jan Koet stated that on 16 November 1993 Hentet with Marjanovi, who was the
prosecutor in charge of Stupni Do. Marjarowianted to talk to him about Stupni Do, but they
did not talk about it. Marjanogilater on called him about bodies discovered inp&itlDo
which he wanted to be investigated by UNPROFER.

461. On 29 December 1993, the Assistant of the ljdlseHVO Brigade for SIS, Ivica
Marjanovi, submitted reports from Marinko Ljoljo, the commdan of the HVO unit
“Maturice”, and Marinko Jud, the commander of the HVO unit Apostoli, to thestrict
Military Prosecutor’'s Office in Travnik, and statedif you consider that there is a
responsibility linked to this case of Stupni Ddagje, please inform us that we may continue to
proceed with this cas&*

1.4.3. Personal involvement of the HRHB Presidestid

462. On 31 October 1993, Ragent the report directly to the President Bobahiaformed

him, inter alia, that the operation was carried out by the spguigbose units “Maturice” and

“Apostoli”, and their commanders Dominko llijaséand Marinko Jurigi, and the operation

827 Exh.4D00500.

828 |REDACTED], T.24510.

829 IREDACTED] [REDACTED]

80 REDACTED][REDACTED]

8l\itness Petkow T.49645.

832 Witness Petkovi T.50741.

833 Exh.P10092, 9@is statement of the witness Jan Koet, para.22.
834 Exh.4D00499.
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was headed by Marinko Ljol{#> [REDACTED]Boban called Rajion the phone and asked
him to send the report directly to hff#.

463. [REDACTED]the President’s office was informaaout the investigation about Stupni
D0.837

464. Boban,nter alia, spoke about the situation in Stupni Do, the itigasion and the
necessity to punish the perpetrators with the Gana®resident, Franjoiman. They met in
Split (Croatia) on 5 November 1983 and in Zagreb, on 10 November 1983 Petkovi
participated at the meeting in Split, together wiik superior, the Commander of the Main
Staff Praljak, and the President of the Governndadtanko Pré, but did not participate at the
meeting in Zagreb. Petkd@vivas not informed about the details of Boban’s gegzent in the
investigation about Stupni Do, but he knew that @gbhis superior, was involved in the
investigation and had the competence to suspendeiede Rajt of duty, as well as other
suspected military commanders, and/or disciplind panish them. In that sense, Petkovi
would have had no reason again to involve himse# matter that his superiors were dealing
with and where they had established a procedurdyamism for that purpo$é°

1.4.4. Involvement of the Defence Minister

465. On 27 November 1993, the Defence Minister dderduké sent a request to

UNPROFOR for assistance in revealing war crimesStapni Do, especially concerning:
[REDACTED].

[REDACTED] 2" [REDACTED]Rajic did have communication with the Defence Minister
Juric.342

1.4.5. Involvement of military commanders

466. On 26 October, pursuant to the competencésasuperiors which was vested on him,
Petkovt issued an order to R&jand Emil Harah to conduct an investigation inte #iitack on

Stupni Do; 15 November was set as the deadlinestimission of the repott® Petkovi

8% Exh.P06291.

83°IREDACTED]T.24769.

87 IREDACTED] T.15583. [REDACTED]the President Bobaromised an investigation and later on the
witness read that the investigation has been fadiar.15556/.

838 Exh.P06454 (Pri, Praljak and Petkotiwere present at the meeting).

839 Exh.P06575.

840 y.s., Federal Court of Florid&ord v Garcig Judgement, 3 Nov 2000, 289 F.3d 1283, 52 Fedrik Bk
referring to Jury Instructions at 6-7, 9-10 («[AJramander may be relieved of the duty to investigatéo
punish wrongdoers if a higher military or civilimuthority establishes a mechanism to identify amdigh the
wrongdoers. In such a situation, the commander nsirsiply do nothing to impede nor frustrate the
investigation.»); the case is also referred tohim fCRC’sCustomary Studwol II: Practice, Part 2, para.661,
p.3758 and in th&merican Journal of International LgvApril 2001, Vol 95(2), 394, 395.

%1 \itness Petko, T.49625.

82 IREDACTED] T.24801-2, 24975-6.

83 Exh.P06137.
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informed Praljak about everything he knew about ¢kents in Stupni D8 In doing so,
Petkovt effectively fulfilled any disciplinary responsiliyf to notify. Praljak subsequently
informed his successor Ante Roso about everythiagkiiew about Stupni Do. Roso was
therefore acquainted with everything that Praljaksidered important at the tirfi€ On 8
November 1993 Praljak sent Raji request for an urgent rep8ft.
467. On 8 November 1993, Rajsent his report to the HVO Main Staff, addressed t
Petkovit.?*” [REDACTED]2* On 15 November 1993, Rajsent an additional report to the
HVO Main Staff, addressed to Petkéagain, and to SIS, and informatder alia that they
contacted the Deputy District Military ProsecutorVareS and that new items of information
were obtained on the basis of his refjott.
468. On 15 November 1993, when Rajubmitted his second rep8rf,Petkovi was deputy
to the Chief of the HVO Main Staff, Ante Roso. Rtk testified that he, as the Deputy Chief
of the HVO Main Staff, did not have any power tkdany measure against Rapr any other
HVO member: “I was duty bound, if General Ante Regas not informed about that, to bring
this report to his attention and to inform him aballiactions that were taken. And in that case,
he took it upon himself to act furthét:* The Prosecution did not challenge Petkivi
evidence on that point. It is also consistent withat was said above regarding the
responsibility of a superior as a matter of intéoral law.
469. Petkou testified about the accusations that he was irtIw misrepresenting and
covering up crimes committed in Stupni Do:
Now, as far as Stupni Do is concerned, | say with responsibility here that
through issuing my order, | secured the entry o RBRDFOR forces into Stupni Do,
and thereby | automatically ensured that the nevisStupni Do should be
disseminated to all four corners of the world sattall the important factors in the
international community be informed about it. $@lensured that the scene was
protected and secured. And, similarly, | took nuees to see that the United

Nations and their forces should have the necessamgditions to carry out an

84 Witness Petkovi, T.49637.

84> Witness Praljak, T.39665.

846 Exh.4D00834 - the request was prepared and signeglobodan Praljak, but the name of Milivoj Petiov
was typewritten. Milivoj Petkovi testified that he was in Split when the order veabmitted, T.49643.

Slobodan Praljak confirmed that he signed the desumand that Petko&iwas in Split on that day, T.41154,
41270.

87 Exh.P06519.

848 |REDACTED]T.24508

9 Exh.P06671.

80IREDACTED]/T.24515.

%1 witness Petkov T.49678.
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investigation and that the United Nations should ibormed thereof. And all
structures in Herceg-Bosna as well, they were rathimed with the fact, including
the political leadership of the Republic of Croathnd | do not see in what way it
is alleged that this was covered up or hidden feoryione. It was accessible to one
and all, everybody who wanted to get to know thetbn there?>?
The Prosecution did not challenge his evidence hmsda matters. Nor did the Prosecution
include in the Indictment as a material fact arheotstep that, it says, he was required and was
materially able to adopt. Nor was any such stemeasure put to him in cross-examination.
The necessary inference would have to be drawn these facts.
1.4.6. Engagement of SIS

470. In November 1993, the SIS conducted operatiGeeljak”, obtaining information
about Raj and his activities, including Stupni Do. The infation of 23 November 1993 was
sent to the Defence Minister Jakthe Chief of the HVO Main Staff Roso and the Cloiethe
Political Administration in the Defence Ministry 2>

471. On 30 November 1993, the Chief of SIS Admiaitgin LWwi¢ sent a report to the Head
of HIS /Croatian Information Service/ Miroslav dman about the events in Stupni®fand
mentioned the names of the following commandergal\Rajt, Dominik llijasevi Como,
Ante Ljoljo and Marinko Jurigi

472. The witness Bangifirst associate of Ivo Ldi¢, testified that he personally endeavored
to collect information about Stupni Do and spoké&wthe people who were thet®.Jan Koet
explained that he had met with lvan Bandnd Vinko L&i¢ in November 1993 and that the
HVO wanted to cooperate with UNPROFOR in the inigegion of Stupni DS>°

473. As explained above (paragraphs 87, 92, 108) SIS, investigative organs of the
Military and the civilian police were in charge iofestigating crime&®’ If a perpetrator of the
crime was unknown, or if it was not established tharime had been committed, SIS and the
Military Police were responsible for gathering infation and then filing a criminal report
with the military prosecutdt>® Slobodan Praljak testified that SIS had to dqgdbsex officig

82 itness Petkow, T.49832-3.

83 Exh.P06828.

84 Exh.P06964.

85 Witness Bandi, T.38324.

85 Exh.P10092, 9dis statement of the witness Jan Koet, paras. 2420P66959.

87 Confirmed by Petkovj T.49633.

88 Witness Petkovi T.49635. Praljak also testified that if the pera®r of a criminal act was unknown,
investigation had to be done by the SIS and th#amjlpolice, T.42245, 42460, 42462.

The Blaski Appeals Chamber concluded that in relation todtimes committed in Ahnii, BlaSkic took
measures that were reasonable and within his rabtdrility to denounce the crimes committed, byuesiing
that the SIS carry out an investigation. This wasied and Blaski was not informed of the results of the
investigation (para. 420).
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irrespective of Petkouis order of 26 October 19937 Petkovi had no right, no authority and
no ability to interfere in the work of these orgaNsr did he have any reason to.

474. The evidence proves that SIS did conduct aesiigation and that the names of
military commanders suspected for crimes commiitedstupni Do were established. The
proceedings regarding the suspects at the timendiddepend on the SIS, or any other
investigative body, but on the HRHB President, Bokny failure to bring the matter forward
for the purpose of prosecution would therefore thebatable to him and no one else. Petkovi
had no authority and no means to advance that gsaney further. He had done all he could to
contribute to it.

1.5. lvica Raji¢ became Viktor Andrié

475. On 10 November 1993, the Office of the Predidd# the HRHB Boban issued a
statement that Rajiwas relieved of duty due tmter alia, the course of investigation into his
responsibility®®® [REDACTED]Boban informed Raji that such information would be
announced on TV, but that Rajivould keep his position and complete the job he ¢tarted.
[REDACTED] 2%

476. [REDACTED]®®? Witness Bandi testified that the HRHB President and the HVO
Supreme Commander Boban made the decision that ®Rajild change his name to Viktor
Andri¢.2%® Petkovi testified that, as far as he knew, Rajnade the decision to change his
name and that obviously Boban knew that Refianged his nanfé?

477. On 30 December 1993, BlaSkismissed Rajifrom the position of the Commander of
the OG-3°° and appointed Viktor Andtito the same positiofi°

478. Political and military leaders of the HRHBgtRresident and the Supreme Commander
Mate Bobarf®’ later on Kresimir ZubaR® the Defence Minister Jukf®® the Chief of the
HVO Main Staff Rosd’® the Deputy Chief of the HVO Main Staff Petk6di* the

89 Witness Praljak, T.42260.

80 Exh.P10255. In the report of the Political Admirasion of the RH Defence Ministry of 6 April 1934e
“project Colonel Viktor Andrid” was explained as a consequence of the interratipressure to dismiss Raji
because of the crimes committed in Stupni Do —RkB327. [REDACTED]lvica Raji gave the interview
described in the report, T.24555.

81 REDACTED]T.24531.

82REDACTED]T.24532-3.

83 \Witness Bandi, T.38306

84 Witness Petkovi T.49650-1.

85 Exh.P07394.

85 Exh.P07401.

87 Exh.P07386, P07387.

868 [REDACTED]T.24823-4.

89 Exnh.4D00537.

879 Exh.4D00536.

81 Exh.P07348, P07352, P07504.
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Commander of the Vitez Military District Blagki’? etc.) communicated with Viktor And;
knowing that he was Ivica Rajiand sometimes even addressed such communicédiéteyic
using his real name. [REDACTEDf as did Petkowi®™*

479. Jakov Kovawas Rajt’s third name.

[REDACTED] 2"
[REDACTED] 2

480. Rajt was arrested in 199% The indictment issued against him before the caourt
Mostar was not in relation to the crimes commitiedStupni Do®”® The Mostar Court
acquitted Raji.8"®

481. To the extent that Petkéd superior, President Boban, declined or refusethke the
last step in the punishment of Ragind, instead, decided to shield him from proseautihere
was nothing that Petkavicould do, and no subsequent failure that couldieemim liable
under the doctrine of superior responsibility ag #hctions of his own superior(s) had
effectively rendered any further steps (even if e the material ability to take any)
meaningless. The law is clear that in such a casmhld not be held criminally responsiBfé.
1.6. Forged documents and/or documents of suspici®uauthenticity and/or probative
value

482. On 23 October 1993, at 6.40 hours, KRajlegedly wrote to KreSimir Bo&iin the
BOBOVAC Brigade that he “approved his (B&3) proposal to carry out the operation in the
area of Bogos$ hill and Stupni Do and announcedhbawould talk to “XY” for permission to
come to Vare$ “in the course of the d&5*This document clearly suggests that Rdjid not
make the decision to attack Stupni Do and that &g not in Vares at all in the early morning
of 23 October 1993.

872 Exh.4D00538.

873 [REDACTED],T. 24822-4.

874 \Witness Petkovi, T.49652, 50617-8

875 |vica Rajic was arrested in 1995, tried (not for crimes corteditn Stupni Do) and acquitted. [REDACTED]
IT.49202-3/.

87 IREDACTED]T.24865.

877 IREDACTED]T.24833.

878 |IREDACTED)], T.24834.

89 IREDACTED]T.24834-5.

805ee, in particulafNtageruraAppeal Judgment, par 345.
81 Exh.P06038.
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[REDACTED] %2

[REDACTED] 283
483. On 23 October 1993, at 11.45 hours, Haralyedlly sent a report to Pralja¥

[REDACTEDJ®®

484. On 23 October 1993, Petkéonallegedly sent a document to the Commander of the
HVO-Vares, stating that the Commander was authdrimedismiss Pé&jnovi¢, Duznovt and
Gavran of their duties and that responsibility &hnic cleansing in the Croat and Muslim
villages should be investigaté®. The BCS version of the document is the translatibthe
English document. There is no evidence that theimtent was written in Croatian and signed
by Petkové. The registration number of the document cannotdrenected with Petkoy
there is no reference that the document was writtéfiseljak (which Petkowi always wrote if

the document was issued at the IZM in Kiseljak) dhe function of the “HVO-VARES
Commander” did not exist. PetkeREDACTED] had never seen the document before this
trial.®®’ [REDACTEDJ®® and could not exclude the possibility that somgbosed Petkovis
name to cover up something that Rajiad already don®? In those circumstances, the
document is unreliable and subject to contradicesigence; its authenticity is doubtful at best
and its authorship has not been established.

485. The document of 26 October 1993, allegediynhesigby the BOBOVAC Brigade
Commander KreSimir Bogj with the title “Addition to the Appraisal Regangdj the Events
from 18 October 1993 to Today”, shows that thechttan Stupni Do was militarily justifietf°

852 |REDACTED]T.24498-9, 24717-8. [REDACTED] /T.24501/
83REDACTED], T.38176.

84 Exh.P06020.

85 Exh.P10082, [REDACTED], p.79.

86 Exh.P06022.

87 REDACTED]

88 [REDACTED]T.24839.

89 REDACTED]T.24840.

89 Exh.4D00513.
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[REDACTED].**

.0

[REDACTED].%

486. The explained evidence clearly proves thai¢Raps aware of crimes committed in
Stupni Do and already in Vares started to produsmichents which “would be useful” for him
if a criminal investigation were initiated. Rajid not inform Petkowi about his preparations
for the possible criminal investigation and the darction of “useful” documents, nor did
Petkovt have any information about these Ragjiactivities.

Exhibit P09895

487. On 26 October 1993, Petkovieft Kiseljal¥®® and allegedly left the handwritten
message by an unknown author that “the order fdneestigatiofi’* is merely as a formality”

and that Rafi “must be cautious®® The Prosecution does not assert that Petkas the

author of the document. The Defence positively @ssleat he was not.

891IREDACTED]T.24751.

892 [REDACTED]T.24843. The evidence proves that IvicajiRknew already in Vare$ that some crimes were
committed in Stupni Do. [REDACTED]/T.24844.

893 Milivoj Petkovi¢ left Kiseljak on 26 October 1993.

894 petkovic's order for an investigation was sentsém@e day (26 October 1993) to Ivica Raji Vares,
exh.P06137.

8% Exh.P09895.
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488. [REDACTED]®*®

[REDACTEDF?’

489. Asked by the Honorable Judge Trechsel how rmwvkthat the message had been
dictated by Petkoj®*®

[REDACTEDF*®

490. The Honorable Judge Antonetti asked a quessibaut the probability that a
confidential message would be written by anothesqeand that such a message would not be
given over the phon€? [REDACTED] >

491. As noted above, [REDACTED] evidence ger se of doubtful reliability. In this
particular instance, the doubts that attach to [REDED] is unsupported, uncorroborated and
is no more than guess-work on his part that hasases in facts. In this particular instance, the
guess-work has shown to be false by Petkevown testimony. In those circumstances, this

part [REDACTED]evidence cannot be relied upon.

89° IREDACTED]T.24477.

897 [REDACTED]T.24479.

89% «TRECHSEL: The question, Witness, had been howalo know that this message was dictated by Mr.
Petkovic? This question, you have not really amedie Either Mr. Petkovic or Mr. Lucic could hawsd you.

It is not very likely that it was a third personythihe third possibility is that you concluded eathaving spoken
to Mr. Petkovic, that probably he had dictatedWhich of these three applies? If any?» /T.24479.

89 REDACTED]T.24479-80

90 « JUDGE ANTONETTI: [Interpretation] Mr. EA, letassume that General Petkovic left you a message
contradicting the official order that we saw eatlido you believe that he's going to go througthiedtparty,
i.e., Vinko Lucic, to tell you not to take into aamt the official order? Do you think that's ctedirthy or
another situation: If General Petkovic leaves yaroafidential message, why doesn't he write it leifipsn his
own handwriting in a couple of lines. And if itlsat confidential, why doesn't he just tell you ba phone about
it?» /T.24480/

1 [REDACTED]T.24480-1.
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492. [REDACTED]?®

During cross-examination by the Petkbliefence’®

[REDACTED]**

l..0

[REDACTED].%®

493. [REDACTED]$®

Significantly, the Prosecution did not call Vinkaici¢ as a withess — despite his apparent
availability — as would have been expected hadught to prove that fact as a fact material to

its case.

92IREDACTEDI]T.24464, 24468, 24758-9
993REDACTED] T.24848-9.
94IREDACTED]T.24850-1.

95 [REDACTED]T.24857-8.

9% [REDACTED]T.24864
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494. Petkou testified that he had never seen this documemrédhe trial, that he had no
need to dictate anything for he could write himsé#fat Raj¢ had never mentioned the
document and acted as he had been ordered to depmedl up the process of reporting.
Petkovt further explained that he did not speak with Kajpon Rajt’s arrival to Kiseljak,
because he was in Split and could not communicitte Rajic.”°’ This evidence was logical,
reliable and consistent. The Prosecution did ngios& it as false or unreliable in cross-
examination.

495. [REDACTED]®

The document does not have a stamp of an archiemeyoauthority, [REDACTED{% The
document is clearly self-serving and false.

1.7. BH Army conquered Vare$ and Croats left the tan

496. [REDACTED]the population was evacuated becafidke large-scale attack on Vares
which was prepared and launched by the BH AffiyAsked to comment on the allegations
about the self-ethnic cleansing, [REDACTED].Hakan Birger testified that HVO did not
force Croats out of Vare$, but that Croats weraidfand therefore escaped from Vat&s.
This evidence was not challenged by the Prosecution

1.8. Conclusion

497. The evidence demonstrates that Petkovdl not plan, instigate, order, commit or
otherwise aid and abet in the planning, preparatioexecution of crimes committed in Stupni
Do and Vares.

498. Further, the record demonstrates that Petkeas not informed about Ré&p decision
that the HVO would attack Stupni Do and, while irs&jak, did not get Rajis report about
military activities in Stupni Do and VareS. Petkbwas not personally present in Vares$ and/or
Stupni Do and therefore was physically unable tseole the situation on the ground.
Accordingly, Petkou did not know, nor had any reason to know thatHM® would attack
Stupni Do or that any HVO soldier and/or command@s about to commit any crime in
Stupni Do and/or in Vares. Furthermore, he had eroahstrated means of controlling them at

the time.

O7\Witness Petkovj T.49636-7, 49639.
98 REDACTED]T.24848

999 Exh.P09895. [REDACTED].

919 |REDACTED] T.15552, 15663.

911 IREDACTED]T.15528.

%12 \Vitness Birger, T. 16442.
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499. At the relevant time, Petkévivas Deputy-Commander of the Main Staff. Petkovi
acted in good faith at all times and submittedrdirmation available to him about the events
in VareS and Stupni Do to his superior commandéig Supreme Commander Boban and the
Commander of the HVO Main Staff Praljak. There esavidence and no suggestion that he
failed to provide to the competent authorities amprmation that he had in his possession
concerning this incident.

500. Petkoui was in Kiseljak accompanied by the SIS officem\&and¢, and information
available to Petko¥iwas known to Bandias well. Petkovi knew that the military prosecutor
and SIS were included in the investigation. Furtime, Petko\d knew that all competent
bodies in the HRHB were informed about the evemtStupni Do and VareS and that they had
seized themselves of the matter and that a crinmmvaistigation had been initiated. Names of
the HYO commanders suspected of being respongiblerimes committed in Stupni Do were
known to all competent investigative bodies of iHieHB.

501. Petkou, as the Deputy Commander/Chief of the HVO MairffStead no authority to
punish the perpetrators of the crimes, either imseof disciplinary measures or to initiate any
criminal proceedings. Nor did he have any invesitigaauthority. What he was required and
able to do, he did. As noted above, there was ngtiiore which, legally, he was required to
do in this matter.

502. Concerning Rajj Petkové had no authority to suspend him and/or remove flosn
position. Nor has this been alleged in the Indicttnkle had no disciplinary authority over him
and it was made clear by his superior (PresidebaBpthat no such measures were required in
the circumstances and that none would be takemstgaim. In those circumstances, Petkovi
could do nothing but to acknowledge the fact thajidRvould continue to work in the HVO as
Andri¢. The Prosecution has not pleaded any materiatfattwould suggest that Petkévwiad

any other means at his disposal to deal with ttagen

2. UNLAWFUL LABOUR

2.1. Petkové's Order

503. On 8 August 1993 Petkdéyacting as deputy-Commander of the Main Stafhattime,
signed the order to the PosuSje Brigade Commarmdortify the lines: «Prisoners and
detained Muslims may be used for fortifying lindssk for authorisation through Military
Police Administration (in charge of utilising prisers).$'® Petkové confirmed that he had
signed the order, which was drafted by the Chiethef Main Staff Zarko Tol&'* The order

913 Exh.P04020 (the same document P04039).
4 Witness Petkovi T.50685.
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was, and was understood to be, lawful. Even if @h@mber was to take another view, this
would have prevented Petkoéwp form the relevaniens rea

504. The Commander of the Posus$je Brigade subnthiedequest to the Chief of the HVO
MPA Cori¢ for 100 “Muslim detainees™® There is no evidence that the Chief of the HVO
MPA, or anybody else, decided to admit the reqaastthat the labour of the detainees upon
this request was carried out.

505. The order could not constitute a basis foomaviction for “ordering” a crime as the
order remained un-executed and, therefore, hadulpalole consequence in relation to any of
the crimes charged in the Indictment. Accordinglly,submissions made in paragraphs 365-
376 are applicablmutatis mutandig regard to the order of 8 August 1993.

2.2. Control of the requests

506. On 14 October 1993, Petkéwubmitted an order to the brigades in the OZ Shad t
the removal of prisoners to perform any kind ofdabwas prohibited, and that the HVO Main
Staff would exceptionally permit such activilif. Petkovi testified that he prepared the order
in agreement with the representatives of the ICKC

507. The HVO Main Staff did not have authority tdervene in the acts of wardens of
detention facilities and/or their superidté Members of the Main Staff thought that the MPA
evaluated the requests for the labour of detairerdomé™® and made decisions in relation to
them, and that it was prison wardens who determihadPOWSs would not be sent to perform
unlawful work or be exposed to danger during sudnkwThe reports about the labour of the
detained persons were never sent to the Main &taffnobody ever requested the assistance or
any contribution of the Main Staff in relation taig matte”?° This was because, as noted, this
matter did not come within the scope of responisyhilf the Main Staff.

508. When ICRC representatives asked for assistmooethe Main Staff — which it must
have trusted as reliable and willing to help — dmtause detention facilities, POWs and
detainees wermpot under the Main Staff's competence, the Main Staffld only try to control

%1% Exh.P04030.

91 Exh.P05873.

%17 petkovi testified: “Well, on that day | received a delégatfrom the International Red Cross Committee
because we were supposed to decide about the gaddlitwo meetings, one in Tomislavgrad and the othe
Mostar, which would involve about 100 officers aN€COs, and the ICRC would talk about International
Humanitarian Law. And that was arranged, and hapfe from the ICRC spent two days in Mostar ormbot
sides, both banks. And they went with me -- theme to me to talk to me, and they said that thelyldeen to
the east bank, and asked them there to regulattigog of human labour. And then they told me thatould

be a good idea if | were to issue an order, aatlstivhat | did. That's how | drafted the ordebidding any
more such people to be taken for that purpose, ibmecessary, then the Main Staff would make theiglon
and it would be far off from the front-line so ast to bring anybody into jeopardy.” T.50835-6.

%18 5ee, above, sectidBompetence of the HB/HVO authorities in relatiométention facilitiesparas.309-348.

19 Exh.P04020.

920 5ee Annex 12Reports of wardens of detention facilities as dfity 1993
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requests which would be sent to the competent &tHor executiom?* However, the HVO
Main Staff did not, and could not, control the reation or implementation of the approved
request. It did not have the personnel, the exqeertihe time or resources (let alone the
mandate or responsibility) to do so and was entitbeassume that implementation was done in
accordance with relevant legal standards.

509. It should be noted that units of the HVO Arnfrexices which were not subordinated to
the Chief/Commander of the Main Staff (such as tstili Police units, units of the Convict
Battalion) were not obliged to address to the Matiaff and did not indeed ask the HVO Main
Staff to approve their requests for the work of tletained persons. This is relevant for the
Petkovt defence case because many detainees were wonkamgtiie requests of the Military
Police commanders and the units within the Cor®¥aitalion.

510. The rules about labour of detained persons vestablished by the HVO Military
Police Administration. On 22 November 1993 Radodlavri¢, Chief of the MPA, reported
that “it was decreed that prisoners could be usedwork (arranging the terrain) with the
signature of the commander of the MP battalionrggdale with the mandatory submission of
an application and a report after their retut??".

511. On 8 December 1993 the Assistant Defence kéinfer Security Marjan Biskiissued
the order to the Chief of the HVO MP Administratiand forbade the taking of prisoners for
labour without the permission of the Security Seaibthe Ministry?*® Thus the Defence
Minister, or more precisely his Assistant for Sétyuspecified the rules and the Security
Sector of the Defence Ministry took complete cohtneer the labour of the detained persons.
It was their responsibility to see to the lawfuf@eement of their directions.

2.3. Conclusion

512. During the period post-24 July 1993, Petkadid not issue any order that could be
regarded as unlawful (nor is this alleged in théidtment). Instead, the order referred above
was lawful or could reasonably be regarded as suttte circumstances. Any residual doubt in
that regard would have to benefit the accusedndf where its implementation fell short of
relevant standard, the responsibility for it wobkve to be born by those whose responsibility
it was to see that this was not the case. Patkwadl no knowledge that this was the case. Nor
was he aware that any of his actions in this cantexe unlawful so that he could not be said
to have formed the relevant culpable mindset. Tlere evidence that, at the time when he

issued the said order, he possessed the requidpabte mindset. For these reasons, the

921 Exh.P05882, P05895, P05934, P06537, P068109.
922 Exh.P06805.
923 Exh.P07075.
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issuance of those orders (not specifically idesdifin the Indictment as material facts) could

not form the basis of a criminal conviction undey &eads of liability.

V. FORMS OF LIABILITY AND ALLEGED RESPONSIBILITY OF PETKOVIC
1.JCE
1.1. Prosecution’s JCE theory — General consideratns

513. Itis essential to reject the mental assamasought by the Prosecution between (i) the
fighting of a war, whose legitimacy and legalityniat at issue in this case and (ii) the creation
of, and patrticipation in a joint criminal entermrias is said to have occurred in the context of
that conflict. Petkowi fought and participated in the former; he had mforimation about and
no involvement in the latter. Two great juristsdéfrench representatives at tiemmission
on the Responsibility of Wadiscussing the extradition of the Prussian Empaaélhelm I,
noted the risks involved in trying to merge war amgeeping ideas of criminal enterprisés:

“II est anti-juridique de vouloir assimiler la gueria un complot, & une conspiration

accompagnée de crimes et délits.”
514. Whilst the acts of a man involved in the figgtof a war with a military enemy might
in some cases coincide with (and even further)ctirainal agenda of others, his actions will
not be criminal simply for that reason. This wooldy be the case if and where what he did
was done in the knowledge of the existence of suchminal enterprise and with the intention
of furthering its criminal purpose through his acs.
515. Therefore, assuming that the Prosecution lestab beyond reasonable doubt the
existence of the JCE pleaded in the Indictmentwauld have to exclude each and all
reasonable possibilities that the fifteen (15)gei® culpable associations of Petkogould be
regarded as anything other than a willful and ihteral contribution to a joint criminal
enterprise.
516. To achieve its purpose, the Prosecution isngskis Chamber to look at all of
Petkovt's actions in a criminal light or, rather, to loak a selection of facts whilst ignoring
others, to forget for a moment the existence afeVaace of the armed conflict to Petk&si
actions and to super-impose onto his actions a brgenal framework that should explain all
of his deeds.
517. Instead, the Defence will invite the Chamloelobk at Petkow's actions for what they
are — not necessarily perfect, not necessarilyléissw— but those of a military man, trying to do
a military job under testing circumstances as hestould to protect his land and his people.
Whilst the Chamber might find fault with some os lactions, none was such as to allow for
the sort of criminal association that the Prosecuhias invented for this case.

924Mr Larnaude and Mr Lapradellddqurnal de Droit International Privé1919, p.157).
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518. The Prosecution failed to establish that vihetkove did was not merely and simply

the performance of his military functions which $mught to perform as best he could in the

circumstances to try to win the war, rather thamkhowing and intentional pursuit on his part

of a pre-existing criminal plan to commit atroc#tiagainst Muslim fellow citizens.

519. The Prosecution attempts to merge into theibi of JCE-theories all aspects of the

conflict would effectively result in the automataminalisation of any sort of involvement in

the conflict that would happen to coincide with ttr@minal agenda that the Prosecution has

attributed to some. This sort of collective guit &issociation must imperatively be resisted. It

is historically false, evidentially unsupportedyadly dangerous and humanely unfair.

1.2. Alleged criminal agreement

520. The Indictment says that the alleged JCE haadsgto: (i) politically subjugate, (ii)

military subjugate, (iii) permanently remove andhretally cleanse BH Muslims and other

non-Croats who lived in the area of Herceg-Bosma, then (iv) join these areas as part of

“Greater Croatia” (whether as part of the RepubficCroatia or in close association with it).

Allegedly planned means for achieving these goatsewforce, fear or threat of force,

persecution, detention, forcible transfer and digpi@mn, appropriation and destruction of

property and other criminal means punishable uAdicle 2, 3 and 5 of the Statute.

521. This JCE was allegedly agreed upon on or beft8rNovember 1991 — in unspecified

circumstances, in an unspecified location, betweespecified individuals. There is no

evidence — let alone evidence to a beyond reaserddlibt standard — that such a thing

occurred on or around that dafe.

522. If it was not agreed upon then, the Prosegutas provided nalternative theory of the

alleged birth-moment of that alleged JCE. Therethgrefore, and for the purpose of the

charges no other case that the Defence has toanées notice of. In fact, there was no such

moment and there is no evidence that would allowafinding beyond reasonable doubt that

this occurred as pleaded in the Indictment.

523. What is certain, however, are the followingi$a

0] There isno allegation in the Indictment (and no evidence)t tRatkove was part
of that allegedriginal moment;

(i)  There isno allegation (and no evidence) that Petkdunew of such an event;

(i)  There isno allegation (and no evidence) that Petkavas formally informed of the

creation of such an enterprise.

92> Decision on establishing the HZHB as a politicalltural, economic and regional entity was adopted.8
November 1991 (exh.P00079), but the document iewiotence of the alleged agreement to achievenairal
goal by the criminal means.
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524. The Prosecution JCE-case is entirely circumisiia There is no direct evidence that the
alleged criminal agreement had been reached betwtsemlleged members. What the
prosecution is attempting to merge is the politmgénda of a number of actors with criminal
acts that occurred during a violent ethnic conflitcording to the Prosecution the latter were
the agreed means to achieve the forrAsra theoretical propositignt is easy to build a theory
onto any sort of criminal eruption to try to briftgnto a coherent self. The question here is
whether the Prosecution has proved that theoryrzbyeasonable doubt as the only reasonable
inference on the evidence or whether it is reasenabview these crimes as the parasitical
result of the unleashing of enmities and war bebw®e warring sides. The Defence submits
that it did not take a plan or agreement for thikappen and that none has been shown to have
existed.

525. Regardless of the answer to the above quegtisressential for the Chamber to draw a
clear evidential line between those involved irhfigg a military war (legitimate) and those
who might have partaken in criminal activities tla@companied that conflict (unlawful and
punishable). Petko¥iwas part of the first group, not the latter.

526. If the Trial Chamber takes the view that a J&#sted, it would be required to
determine when exactly could be said, beyond reasonable doubt, to eaisted. Such timing
could impact directly on the scope of relevant amafity and inferences relevant to the
defendants’ alleged knowledge of and involvemerthat alleged JCE. The Defence submits,
in addition to its position of principle (that n€H ever existed), that no evidence would allow
even for the remotest of conclusion on that pomdrgo 30 June 1993. As already explained,
the evidence establishes that the period relewarthé Indictment consists of three periods (1/,
until mid-April 1993; 2/ from the mid-April until @ June 1993; 3/ as of 30 June 1993) which
were significantly different, and no evidence suppthe thesis that events in July 1993 were
planned, or even predicted in, for example, Ju§219

1.3. Alleged awareness of JCE-agreement and sharind purpose

527. The Prosecution generally alleges that Petkdéwiew of this alleged JCE. The
Indictment says nothing, however, of the mannertand in which Petkovi is alleged to have
learnt about it. That is because it is unable tmtptm any evidence that would suppaahy
allegation on that point. These material facts das® which the Prosecution would seek to
demonstrate Petka¥s alleged awareness of the goals of the enterpngk criminal means
chosen to pursue it (thus reflecting “un accordvdénté sur le but et les moyens”) are
nowhere to be found in the Indictment.

528. The Prosecution’s pleading deficiency is no¢ do a lack of inventiveness when it

comes to making allegations: it is due to the fhat it nevethappenedso that there is simply
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no indication to point to even for the purpose t¢éading relevant material facts in the
Indictment. Instead, the Prosecution is hoping that Chamber will make a case for the
Prosecution that Petkdvin fact knew of such a thing. For the Chamber dosd would be a
grave displacement of its duty of neutrality angartiality. As discussed above, it is not for
the Chamber to invent a case for the Prosecutiois: for the Prosecution to properly give
notice of each material elements of its case (oholy this one), to put forward evidence
capable of proving that fact beyond reasonable dant for the Chamber to decide whether
the Prosecution has succeeded in doing so. Witlpraoise allegation being made on that
point, the Prosecution could hardly succeed.

529. Whilst the failure of the Indictment to progichotice of any of these critical fact
warrants dismissal of the charges, it also provides a powerful indication of the
Prosecution’s evidential inability to make a case, flet alone prove, Petkas alleged
awareness of this alleged criminal enterprise.

530. Itis evidentially challenging for the Defertoeprove a negative — such as, in this case,
the absence of knowledge — and it is in any casthi®bProsecution to positively establish that
Petkovt knew of the existence of the alleged JCE. Buhig tase, there is not just a complete
absence of positive evidence of knowledge on hi$ pathat alleged JCE, but also clear
evidence of the absence thereof, including:

0] The JCE is alleged to have been agreed upanspecified circumstances in November
1991. Petkovi had no involvement with that meeting or occasidms fact isnot even alleged

in the Indictment and has no basis in evidence.

(i) It is telling that in his cross-examination Betkové, counsel for the Prosecution never
put to Petkou a time, a place or circumstances in which, thes€gotion alleges, he would
have been made aware of the existence of thiseallegterprise. Under the Rules, a party is
obliged to put its case to the witness of the offaety. This was not done and therefore permits
the Chamber to draw the necessary inference frarPtiosecution’s failure to abide by the
Rules in that regard.

(i)  Petkovi¢c was not present at any meeting during which agetl JCE was discussed. It
is telling in that regard that he was not presénhase meetings when, the Prosecution seems
to be suggesting, the JCE might have been discii$sed

9% The central importance of personal participatiostich meetings has been noted by Nuremberg Jucgei H
Donnedieu de Vabres, when discussing the allegemhviement of individual accused with group-crimdstee

sort now under consideration. See: Donnedieu derégabi’'Le procés de Nuremberg devant les principes
modernes du Droit Pénal International/The NuremBetgl and the Modern Principles of Internationavi”,
reprinted in Mettraux,Perspectives on the Nuremberg Triat 251: “As may be seen from this list [of
Nuremberg defendants convicted for conspiracy], ittan criterion to establish participation remainedhe
eyes of the Tribunal, the presence at meetingsigurhich Hitler revealed his criminal plans.”
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(iv)  There is no evidence that Petkbwas ever formally introduced to that enterprise by
any of its alleged members — nor is there any peeallegation to that effect in the Indictment
that could have been tested at trial.

(v) For a time, Petkovifought together with the BH Army, which was didgatontrary to

the ethnic agenda that the JCE allegedly pursuad.ié known (and shared the goals) of such
an enterprise, he would not have demonstrated ze@hin coordinating military matters with
his BH Army counterparts, meeting and negotiatinghwhem all the time (often finding
common grounds with his BH Army counterparts angstleffectively achieving results that
would be directly contrary to the purported godlthe JCE?).

531. In its P8bisdecision, the Trial Chamber made reference taidbBmony of Herbert
Okur®® about the international conference of the formemgdslavia. Okun testified that
between September and December 1992 meetings ach#ienan and the co-chariman were
held with the individual parties, and there werateral meetings, but not conference because
the BH Muslims refused to sit down at the sameetaiith the BH Serbs until January 1983.
Petkovt participated only at the conference in Genevamuary 1993 (1-6, 10-12, 22-26) and
November 1993 (29), at the meetings of the militargrking group, as a member of the

delegation of the BH Croats, and got instruction/ drom Boban®°

Okun allegedly heard
Tudman made statements about extending the borderSraditia, either directly or by
including Herceg-Bosna within Croatia. Relevanthgwever, Okun did not suggest that
Petkovt was present at the time when those statements made, that he heard them being
made or that he otherwise expressed an opinioglation to those. Okun explained that he had
various conversations and meetings withifiar?** and his diary undoubtedly proves that
Tudman did not speak about borders during the confeein Geneva in January 1983.
Accordingly, the evidence proves that Petkadid notparticipate at any meeting in which the

BH borders were allegedly discussed bytifian®*

927 See Annex 2HVO and ABiH — Joint Commandannex 3:HVO plans: ABiH ally Annex 5:Petkovi’'s
orders concerning tenstions and conflicts betwe®i®Hnd ABiH Annex 8:Petkovi’'s whereabouts in 1993

928 R 98bis decision: «Herbert Okun also testified that durihg international conference on the former
Yugoslavia, held between September 1992 and Ma,1Béanjo Tudjman was the de facto president of the
Bosnian Croat delegation, including, among othktate Boban and Milivoj Petkovic. During that cordace,
Herbert Okun heard Franjo Tudjman make statemdrtateextending the borders of Croatia, either diyear

by including Herceg-Bosna within Croatia. He alssard him make statements about his support for the
government of Mate Boban.» T. 27215-6

929\Witness Okun, T.16670.

90 Exh.P01038; witness PetkoyiT.49523, 49654, 49745, See also, AnneRé@kovi’s whereabouts in 1993
%BLwitness Okun, T.16692.

982 Exh.P01038, P01275.

33|t should be noted that Okun wrote in his diarQ1P38) that at the meeting of the military workigrgup in
Geneva on 2 January 1993 Halilowind Petkowi agreed to establish joint command of the BH Army ¢he
HVO, and that Mladi said that «need to break mil.allience 'of Croatialzet.' against Serb people», p.
R0164258
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532. In its R98is decision, the Trial Chamber further noted thathat meeting held on 5
November 1993 Pdiinformed participants of the meeting, includingt@®i¢, that Mostar
had all the assets to be the capital city of Heif8esna®>* This document in no way suggests
that Petkow, who was deputy-commander at the time, was beifugmed of the existence of

a JCE. This was the expression of &slviews as regard the status of Mostar of whiclwhs
informing Tuiman, copying Praljak and Petkéyias his deputy) onto that message. There is
no indication that Petko¥ieither shared Pdis views on that point or that he could have
guessed from it some intended criminal purposes.

533. During that 5 November 1993 meeting, Pexpressed the view that military victory
would be necessary to implement the objectives@telg-Bosna. He did not state what those
were —in his view—during this meeting, nor is there any indicatfoar any allegation) that he
had done so nor that he identified criminal goal$ig stated objective. This exhibit does not
allow for such an inference. Petk&d objectives were clear from his actions (as dised
here): he tried to build bridges with BH Army wheee he could but, as a military man, was
required to perform militarily what his politicaédders decided as in any other state. There is
no indication in this exhibit that Petk@vishould have understood R objectives for
Herceg-Bosna as anything criminally prohibited. I5acfact is not pleaded as material in the
Indictment, nor was such a suggestion put to Petkduring cross-examination as it should
have been had it formed part of the Prosecutioa.cas

534. At the same meeting, as also noted in thebR®@®cision, Prlt referred to the need to
transfer Croats to areas that would remain Craedsaand stated that the Government defined
proposals and conclusions last spring about %fiaThere is no indication that Petkévi
understood this —if indeed it was — as an indicatdd a criminal plan. It was clear to all,
including to the international community, that a@hiover certain areas would be allocated to
the warring parties and that some of those wouldasePrl¢ put it, politically under Croat
control. (Nor has it been alleged that the tranefeCroatsto areas where they would be and
would feel safer was criminal or part of a JCE)isTin no way suggests that Rrintended to
achieve this goal in criminal fashion or that thgmesent at that meeting should have
understood him to have such intentions. The Indéctindoes not suggest that Petko@arnt

of a JCE at that meeting or that he should hawerpntted Préi’'s views in such a way. Nor

934 Exh.P06454. It should be noted that evidence lglemtablishes that Petkavilid not participate in any other
meeting with the Croatian President Franjaiian.

935 Exh.P06454, p.36. The meeting of the HVO/Goverrimes held on 15 June 1993 and Milivoj Petkowias
not present at the meeting — exh.1D01668. Ther® isvidence that the conclusions of the meeting veere
ever submitted to PetkaviThe witness Perko¥itestified that the HVO/Government “was taken bypsise by
the situation”, which “proved that there was norpla move these people, these units”; “the HVO/Gorent
attempted to take appropriate measw@hoc with the intention to provide some sort of theistance to the
people residing in the territories outside of thaah of the HZHB authorities” — T.31722.
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was such a case put to him in cross-examinatiahskuld have been had it formed part the
Prosecution case. It would be unreasonable to arfgrculpable mindset from this document.
535. As regard the Prosecution’s suggestion th#towg shared the criminal purpose of
other alleged members of the JCE, it should fiestnbted that the Prosecution has failed to
plead in the Indictment the material facts on whitlkays, such a conclusion could reasonably
be reached. The absence of such critical matextas fvould normally call for the dismissal of
the charges as it denied the Defence a fair oppibytto prepare.

536. Inits R98is decision the Trial Chamber referred to an ordet®fanuary 1993 issued
by Petkové (P01156). This order was issued in compliance wighorders of the President of
the HVO/Government and the Head of the Defence eyt (P01146 and P01140). There
is no indication, and it is not part of the Prosemu case as pleaded, that Petkothiereby
contributed materially to an alleged JCE or thatwes in any way aware of doing so by
passing this order. The order is purely military character and is consistent with the
instructions given to him by his government. It wed for him (nor was it alleged that it was
for him) to second guess the nature and reasortid@uperior’s orders. It is no evidence of a
criminal mindsef

537. Secondly, the Prosecution has failed to pahfevidence as would allow for a finding
beyond reasonable doubt that Petkshared any of the criminal purposes that aretsandve
underlied this alleged JCE. Instead, there is cdimge(and in much respects undisputed)
evidence that would render such a finding entitelyeasonable:

(1) First, as an outsider from Croatia, Petkowias never fully trusted by President Boban
who seemingly distrusted Petkéd willingness to fight against the BH Army. This i
explained by the circumstances of his removal frbim position on 24 July 1993 (see
paragraphs 52, 53) and his absence from importaetings where the political direction of
Herceg-Bosna was discussed.

(i) Petkovic was at none of the Presidential meetings in Caoathere the political
direction of the conflict in the area was discusdee participated in only one meeting of the
HRHB delegation with Téman, in relation to Stupni D&

(i)  The Prosecution asserts that Petkdiparticipated in high-level meetings” concerning
goals, programs, policies of the HZHB/HVO leadepsipara.17.4.(b)) and in its PTB supports

93¢ petkovi testified that the order was not an ultimatum wf &ind and that it was not stated in the ordet tha
the domicile ABiH or HVO units had to leave theritary. Petkové said: «No one is removing units that were
formed out of people belonging to that provinced dénat is the heart of item Then, also, the commae
invited to have talks./.../ The BH Army and the H\@ust sit down and find a common language for the
situations in provinces where they are mixed, whéee population is mixed. So that is the essencéhef
problems reflecting the military part and relatidretween the HVO and BH Army, in particular.» /d889-
49890/

%70n 5 November 1993, exh.P06454.

161



IT-04-74-T 70628

the allegation with one document — a report of B6eJ1992% Petkovi testified that the
report, written by him and two members of the M&iaff, was supposed to be read at the
meeting with representatives of the civilian anditary authorities of municipalities in
Hercegovina which have been recently liberatechef INA and the BH Serb Army. Words
“Croatian interest” and “Croatian-held territoryised in the documents, had the meaning that
the territory was free, liberated of Serb forcehe3e words did not have any anti-Muslim
meaning. In this context it should be noted thatigpants of the meeting were also PaSali
and the delegation of his Mostar BH Army Battaliavhich together with HVO and HV
liberated that part of Bif°, and it is not probable that anybody would makeaati-Muslim
speech in front of the representatives of the allgH Army. Furthermore, documents
submitted by Petkoviat that time, and later on as well, demonstras¢ Fetkow wanted to
establish HVO as a the multi-ethnic army, that bestdered the HVO and the BH Army as
allies and parts of the BH armed foré&Swhich directly shows that for Petk@évthe word
“Croatian” did not have any anti-Muslim meaning connotations. The report was not
presented at the meeting (because Bobetko resdtedbe agenda) and therefore the
document did not get a registration number noistagus of an official documefit!

(iv)  Petkovt did not make any public statement calling for oet of agenda supposedly
pursued by the JCE. Instead, in his rare publeratices, he called for peace and negotiations,
rather than conflict*?

(v) Petkovt's calls for peace and negotiations were not justds. They were consistent
with his actions: all through his time as chieftbé HVO staff, he sought to cooperate and
build bridges with the BH Army. Were Petké\d counterparts in the BH Army so naive, so
misinformed, as not to see a major ethnic cleaimseim and continue to negotiate with and
call upon his help? That is the suggestion that Bmesecution is putting forth. It is
unreasonable.

(vi) In his orders, Petko¥imade it clear that his goal was not to protecy @voats, but

also Muslims living on the territory under contaflthe HVO authoritie$?® This would have

%8 Exh.P00279

*Witness Petkovj T.49351-3

%0 n the work report for 1992 Petkavstated,nter alia, that “by creating its own forces in the territarf/the
HZHB, the Croatian people has defended itself amdagority of the Muslims” — exh.P00907, p.7. Sesoal
Annex 1:HVO and ABiH components of the BH Armed Fordemex 2:HVO and ABiH — joint commangs
Annex 3:HVO plans: ABiH ally Annex 4:Petkové’'s orders concerning tensions and conflicts betwel®O
and ABiH

%1 witness Petkovi, T.49351-3. Witness Beneta, who participated atrtieeting, testified that Petkédid not
read the report, but spoke while looking at hisienice-T.46606-7.

%2 Exh.4D00100, 4D01355.

¥ Exh.P00907, item 4.7.
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sent a clear and unmistakable message that heodigartake in any criminal enterprise of the
sort advanced by the Prosecution.

(vi) Petkovic made it clear in his evidence that he did not hamg political (or other)
agenda for BiH and thought that all three constieupeople in Bosnia should have equal
rights — and was not challenged on that point @ssfexaminatiod:* His agenda was entirely
military in nature’®

(viii) Rather than to promote a criminal agenda, used his authority to remind troops
repeatedly of their obligations to abide by thedast war and to protect vulnerable civilians
who could be endangered by military activitiés.

(ix)  There is no evidence that Petkoghared the divisionist agenda supposedly undeylyin
the JCE. His constant negotiating efforts with BHW representatives are evidence of this.
And so is the fact that when the chance for peaaseaagain, he was brought back to head the
HVO’s Main Staff and rebuild those bridges with Biimy that had been destroyed by months
of war. Petkouwt spent much of his time putting out fires with Bisl Army counterparts and
even tried to help with the de-blockading of Sarajeall acts directly contrary to the alleged
purpose and means of the JEEBy aiding the BH Army in such a way, he would hawade

it harder for himself to achieve those goals whilbh Prosecution said he shared with the
others. Petkoviwas even honored with an award by the BH governrwgrhis actions at the
beginning of the war right when, the Prosecutiomplausibly claims, Petko¥iwould have
been involved in enforcing a JCE against these garye people who rewarded him with a
medal?*®

538. The fact that Petkaviwas aware of certain criminal occurrences canmgoetuated
with knowledge or awareness of an over-reaching plaagreement to commit those, nor did
he ever partake in or share such a plan or itgedi@urposes. Again, the Prosecution is asking
the Chamber to infer a fact that did not exist fordvhich no reliable factual basis exists.

1.4. Alleged culpable participation

539. The Chamber should not judge Petksvactions by the standards of a flawless man,
but against those of a responsible army officaeinbly challenging times where choices were
sometimes reduced by circumstances to little mioae to pick the lesser of two evils. Nor, as
a matter of law, should the Tribunal seek to replé&etkow’s discretion as a military

%4 Wwitness Petkovj T.49336.

95 bid., T.49336-41

%4®5ee Annex 7Petkovi’s orders concerning humanitarian law and custorhwar.
%7 Wwitness Petkov T.49417-8.

%8 \Witness Petkovi T.49368-9.
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commander with its owH* Instead, the Chamber’s responsibility is to vetifg legality of the
military commander’s exercise of discretion and th&alls within the range of reasonableness,
determined by the relevant legal norms applicableis conduc?™°

540. Peeled of its rhetorical flourish, the Prosiecucase regarding Petkdis alleged
participation in a JCE consists of 15 sorts of@addi(a-o, paragraph 17(4)), which might in
turn be divided in 10 groups for the purpose oflysia. As discussed below, all but one (n) are
charges that pertain to alleged acts or actionsntély Petko\d, rather than any sort of alleged
omission.

(i) Exercise of his functions as chief of staffrégraphs 17(4)(a), (b), (c), (d), (e) and (f)

541. Setting aside for a moment all the other allieigrms of participation in a JCE (g-0), all

those alleged acts (a-f) are no more than the aeguid lawful fulfillment of military duties as
would be expected and required of a high-rankinigany officer involved in fighting a war.
542. They reveal no indication of criminal involvent or criminal purpose. If proved at all
(a fact not conceded), all of those would fall witla legitimate and lawful military mandate;
all of them are consistent with the actions of spoasible commander or, at least, none has
been shown to have been exercised in such a wdyighmconsistent with responsible
command; none of these alleged acts have been stmwiave been carried out with the
requisite criminal mindset; none has been showméke a significant contribution to the
alleged JCE.
543. When considering the charges against Petkdvis essential not to mistake rank or
position for culpable participation. This point waéigly highlighted by the Appeals Chamber of
the BiH State Court:
“If viewed in that context, there is a risk that@fo much emphasis is placed on the rank
of the Accused, which is exactly what the Trialdugris doing, then the key factor in
deciding whether to convict the Accused or not bexohis position, and not the basis
and level of his responsibility for the referenamiime. It is understandable that the
position in which the individual was within the faechy of a state apparatus or within
other relevant structure is a factor that might lbelevant when deciding about
prosecution and establishment of his responsibditya later stage, but definitely that
factor, disregarding other evidence, cannot be gigisproportionally great weight.®*
The Prosecution is presenting a case that sediartthe fundamental differences between the

two.

%9 See, e.g., H.C. 7015/02juri v. IDF commander in the W. Bank6(6) P.D. 352, English translation
available at www.court.gov)ilin particular at 375, J Barak.
950 ||hi
Ibid.
%! savic/MucibabicAppeals Judgment, 12 April 2010, page 9 (footrotetted).
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544. In sum, even if proved, none of these goegprtive a culpable and intentional
involvement in that alleged JCE. In evidence, Patkdirmly rejected the claim that he
participated in a criminal enterpriS®.He testified that he participated in one meetifighe
HRHB delegation with Tdman?>® he was requested to report about the militaryasitn at
four meetings of the HVO/Government (and was nasent at the meetings during the
discussion on other agendaj,he was present on one meeting of the HB Presidemmy he
did not attend a single meeting where politics Wasussed> Petkovi planned only one
operation — “Bura”, which was launched in Novemb@8®2 against the Army of BH Serbs; he
did not plan, approve, prepare, support or direst aperation against the BH Army; his
combat orders were a kind of assistance to locaDHits which had been attacked and
requested some help’

(ii) Seizure of properties: Paragraph 17(4)(g)

545. This allegation is insufficiently specific p@rmit the Defence to confront it effectively.
The Defence was unable to determine what evestsitipposed to refer to. The Defence is able
to say, however, that Petkoévdid not order, plan or otherwise take a culpaldet in the
seizure of property in violation of the laws of wergarding the taking and seizure of
properties and never did he partake in any sorproperty seizure with the intention of
furthering a criminal enterprise (or with the knedtje of its existence). No demonstrated
effect on the alleged JCE has been demonstratedhése un-identified occurrences. The
inadequacy of pleadings on that point makes it issgme for the Defence to make further
submissions on that point. The Prosecution’s atlega on that point have no mefi.

(iii) Destruction of religious properties: Paragdnab/(4)(h)

546. Petkou is alleged to have planned, approved, prepareohasted, ordered and/or

directed military operations and actions in thersewf which religious and cultural properties

%2\\jitness Petkow, T.49809
93 Exn.P06454
%40n 26 May 1993 (exh.1D01609), 31 May 1993 (exh5783, 22 July 1993 (exh.1D01672) and 11 October
1993 (exh.P05799)
%5 WWitness Petkovi T.49810.
9% See Annex 6Petkovi’s combat orders

Petkovt testified: «Your Honours, it would be a good idethe Prosecutor had mentioned specific military
operations, when they started, when they were ocetepl and how they evolved. There were no military
operations that the HVO carried out against membetke BH Army in the sense of military operasonThe
HVO did clash with members of the ABiH in a numlaériocations from Central Bosnia down to the Neaetv
River Valley, and these were not operations thaevimtiated by the HVO. And in the course of sutdfensive
assignments, | did issue orders and | advised mntanders, which it is my duty to do.» T.49813-4.
%7 petkovi testified about this allegation: «l can say thaliwdj Petkovic did not participate in the seizusé
any kind of property, nor did he transfer that pndp to the HVO. Milivoj Petkovic had the rightthe captured
equipment from the VRS and the ABIH, to treat itle way it is treated in any armies of the wotldt is, to
proclaim it its own equipment, nor under no circtemses to seize any other kind of equipment i ihdt of a
military nature.» T.49815-6.
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were destroyed without justification or militaryaessity and failed to prevent, stop, punish or
redress such destruction and looting.

547. First, in terms of pleadings, it should beedothat there is no allegation that Petkovi
himself ordered, planned, approved, prepared, stgghar orderedhe commission of such
crimes but only operations and actions in which it iglsuch crimes were committed. This is
not sufficient to warrant a conviction for crimesnemitted in the context of such an operation
unless he knew or could reasonably foresee thdt stimes would be committed, a matter
neither alleged nor proved.

548. Secondly, the Indictment fails to identify iagde incident where this is said to have
occurred (either by date, location or circumstapckesterms of notice and ability to prepare,
this sort of allegation amounts to trial by ambasid the Defence can hardly address this sort
of accusation other than by saying the following:

(a) Petkowt never ordered, planned, instigated, committedd®daand abetted such crimes;

(b) Whilst Petkowt had information that destruction of properties lwadurred, he had no
information that this had occurred (i) as a resiil& crime (ii) committed by subordinates (iii)
whom he was required and materially able to idgraifd (allegedly) punish;

(c) Nor did he ever receive information of thattsatra time when he would have been both
required and materially able to stop or prevenhsdestruction when no justified by military
necessity.

549. That sort of destruction is, unfortunatehe stuff of waand Petkowd had not received
information that this sort of destruction had beamried in violation of the laws of war and
with the intent to further a criminal enterpriseorihas it been shown that Petkotaok part in
any of those (unidentified) operations with the Wiexge of the existence of the alleged JCE,
with the intention to further its goals and thas laicts had any demonstrable effect on that
supposed JCE.

550. In the absence of more detailed pleadingsD#fence is unable to say more than this.
It should add, however, that this sort of unspedifallegations — that have not been established
beyond reasonable doubt — could not possibly bardegl as evidence of criminal involvement
on Petkow'’s part in the alleged JCE, nor have the underlynotfs) otherwise been shown to
have been part of an alleged JEE.

(iv) Arrest and detention crimes: Paragraph 17Y4)(i

98 petkovi testified: «Your Honours, | do not deny that theras destruction of certain facilities and even
certain properties as a result of combat activiteesl even intentional destruction. But Milivojtieavic did not

in any way encourage such methods, but in his eriilivoj Petkovic cautioned and warned his suboatiés to
treat property, civilians, and facilities in accante with the regulations recognised by internafidaw.»
T.49816.
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551. This issue has been fully dealt with abdVeSuffice to add that none of the acts
attributable to Petkoviin this context were carried out for the allegedpose of furthering or
participating in a supposed JCE. Nor have any af dits been shown to have had a
demonstrable effect on the alleged JEfEven if these matters were regarded as unlavfel, t
Prosecution would have had to establish that thexewarried out in knowing furtherance of a
criminal enterprise. This was not shown in any wkef, alone beyond reasonable doubt.
Instead, this was done for good and valid militeeglrity reasons.

(v) Unlawful labour: Paragraph 17(4)(j)

552. This matter has been fully briefed ab8¥dt may be reiterated here that POWs were

never supposed to work on the front-line or in ag#émous zone. Labour of POWs was not
knowingly unlawful, nor was it intended to furtharcriminal purpose. In other words, these
instances may not reasonably be said as evidenceillédl and intentional and culpable
participation in a JCE. Nor have they been showhaee been performed with the requisite
mens reanor to have had any demonstrated effect on fleged JCE. Even if these matters
were regarded as unlawful, the Prosecution woulet tead to establish that they were carried
out in knowing furtherance of a criminal enterpri$lis was not shown in any way, let alone
beyond reasonable doubt. Instead, this was dongofmt and valid military/security reasons.
(vi) Forcible transfer: Paragraph 17(4)(k)

553. At paragraph 17.4(k) of the Indictment, thedercution alleges that Petkéyilayed an
unspecified culpable role in the unlawful transéerdeportation of Muslim civilians, and it
mentions specifically the area of S@vboljani in May 1993 and Prozor municipality inlyu
1993, alleging that his actions in these locatiaresevidence of his participation in the alleged
JCE.

554. This manner of pleading did not allow the ek to properly prepare as it did not
make it clear what (culpable) part, it was allegedtkove played in relation to the transfer of
civilians, nor what incidents of transfer (otheathSowvéi-Doljani and Prozor) he is alleged to
have been involved in. Nor did the Indictment pdeviany pleading regarding the alleged
culpable mens rea(or material facts pertaining thereto). The PrexlTBrief provided no

further notice of these allegations so they renthohefective.

995ee above paras.210-364.

90 petkovi: testified: «Your Honour, Milivoj Petkovic and tHdain Staff did not direct any locations where
persons were detained or imprisoned or put up ynoéimer way; that is, the Muslims. Milivoj Petkayiavailing
himself of the rights of a commander, in the evaint security threat to his units and the territander his
control, acted in accordance with the general rolesnilitary organisation of any state and was téadi to
disarm members of his own army, to disarm membénhe enemy army that was in the area, but Milivoj
Petkovic, through his orders, insisted that civi$iaelderly, women and children, should be protest&.49817

%! See above paras.365-376, 503-512.
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555. In the absence of notice of another case,Disience understands this part of the
Prosecution case to be limited to the two incidantntioned in the preceding paragraph
(Sovici-Doljani/May 1993 and Prozor/July 1993) and, it so limited, as only validly pleaded
in relation to these two incidents. It has receinedvalid notice of any other incident relevant
to that part of the charges.

556. Furthermore, in the absence of any indicavbrthe alleged nature of Petkod
culpable involvement in these incidents, the Charsheuld be careful not to take into account
any material allegation of which the Defence did have adequate notice prior to the
commencement of trial. In particular, and consitgethat these allegations are mentioned in
relation only to Petkovis alleged involvement in a JCE, it is not partloé Prosecution case
that these incidents and Petkgsialleged involvement therein are relevant to ather forms

of liability charged against him.

557. The matter related to SévDoljani (May 1993) and Prozor (July 1993) hasealty
been dealt with abov&? Suffice to add that by agreeing to involve himsalftransport of
civilians from Sowi (at the request of his BH Army counterparts anthwhe full knowledge

of UNPROFOR), Petkovidid the very opposite of what could be regardethtntional and
culpable involvement in the alleged JCE. By doingatvhe did he (i) demonstrated his
willingness to assist vulnerable non-Croat civiiafii) demonstrated his cooperative attitude
towards the BH Army when it came to the commonrageof protecting civilians, (iii) helped
put vulnerable civilians beyond the very possipibf the sort of crimes which is said to have
formed part of the alleged JCE. These acts havéesn shown to have been carried out with
the mens rearelevant for the crime of forcible transfer, nor have had any demonstrable
effect on the alleged JCE.

(vi)“Balija”: Paragraph 17(4)(l)

558. It is not quite clear what the allegation refd to in paragraph 17(4)(l) is supposed to

refer to. It seems to refer to one order of 8 Audi®93 signed by Petkayiin which he used
the term “balija forces” to refer to the BH Armi§® The Prosecution allegation that Petkovi
used derogatory terms referring to “Bosnian Musliresncorrect, for the term “balija forces”
was directed atnemy military forceg¢not the Muslim population). Enemies in armed tonf
do not generally refer to each other in terms ctifte of brotherly love, thus the BH Army
commanders at the time used the term “ustashadbfoe the HVO forces, which was very
derogatory for Petkovi It should be noted as well that the document sudmnitted in August

1993, during the all-out war between the BH Armyl dhe HVO forces when tension was at

%2 See above paras.170-197, 352, 353.
93 Exh.P04020.
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its highest, and there is no a single documenttewiand/or signed by Petkdvprior to 30
June 1993 using the term “palija”. The use of sexpressions, though not necessarily proper
as a matter of politeness or diplomacy, are nahioalized nor are they in any way an
indication of an intentional and culpable parti¢ipa in a massive JCE that was directed, not
at those armed forces, but allegedly at the locaslivh population. Reference to “balijas” in
relation to enemy armed forces was not shown toeHaeen made in any way with the
intention to further or participate in a JCE agaihe local Muslim population so that it could
not be said to partake in the alleged JCE. Nogrnip case, was this shown to have had any
effect (significant, substantive or otherwise) be tlleged JCE. Having had no demonstrated
effect on the alleged JCE, it could not be saidawe formed part of it.
559. Petkou testified about the order of 8 November 1993:
Your Honours, in this courtroom you have had anaspmity of seeing hundreds of
documents signed by me, and you were able to dg®@o@ document where this is
mentioned. What | can say is this: I'm not théhauv of that document, but | am
the signatory of the document. And I'm not goinglééend myself from that fact.
Had it been my intention, then you would have fotimat in any number of
documents. However, at a point in time, it sogeaqed that | put my signature to a
document like that. It was not my intention, naswt my position. | did not insult
a nation, an ethnic group. And in that documeritsigned it without looking at the
document, and | think that you'll find that is tbaly document of that kind in
hundreds of other documents. And as such, | doriktit reflects what the
Prosecutor wants to ascribe to me and hold me nesipte for?®*

(viii) Duty to ensure compliance with IHL: Paraghap7(4)(m)

560. Contrary to the Prosecution’s allegationsk@®at made repeated requests for members
of the HVO forces to respect IHL standards, althotlge Chief of the HVO Main Staff was
not obliged to do sd°° It may be added that:

(@) no such failure, even if it were found to hawecurred, has been shown to have

occurred with the requisite mindset of seekinguidhfer or participate in the alleged JCE;

%% Witness Petkovj T.49829-49830
9 petkovi testified: «Your Honours, similarly through theseceedings in this trial, you could see many
orders signed by me on behalf of the Main Staf€aose my subordinates were asked to implement émea
Conventions, and | claim that by no document ofddgrBosna, or act, was | responsible, as chiefi@fMain
Staff or any of my commands, for detention centiieshody ever called me to attend any discussiorethdr at
government level or anywhere else, where detemtiores are mentioned. Nobody gave me any resplitnessb
or tasks or assignments in that regard. | did ake fpart, either me or the Main Staff, or anybaayf the Main
Staff, when such detention centres were being diodd, dismantled. Therefore, | consider that onao-
document from Herceg-Bosna ever bound me or thie B&ff as having that duty, and | claim that &sain no
way a task of the Main Staff of the Croatian Defe@ouncil.» T.49830

See Annex Petkovi’s orders concerning humanitarian law and custorhwar.
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(b) no such failure has been shown to have hadrapgct (as would be culpable) on the
alleged JCE. Instead, it is clear that the allegf@B would have occurred (if the Prosecution’s
theory is accepted) despite the repeated requgdtetikové that IHL be complied with and
civilians protected (since such requests were Hytoeade, to little apparent effect).

561. This part of the Prosecution case, as witlabove, has no merit.

(ix) Failure to prevent/punish: Paragraph 17(4)(n)

562. This allegation is fully dealt with beloa®? Suffice to add here that even if a culpable
failure to prevent or punish crimes was attributedPetkové, and the Defence submits it
would not be reasonable to do so, the Prosecution stilfdikesl to establish beyond reasonable
doubt that the alleged failure was in any way ideghto further the alleged JCE or that it had
any material impact on that enterprise. In thoseuonstances, such failure could not be said
(even if proved) to provide evidence of culpableipgoation in the alleged JCE.

563. The sort of reasoning advanced by the Prasecirt this matter would automatically
render any superior responsible for a failure tevpnt/punish crimes guilty of hundreds and
maybe thousands of crimes over which he had no@oabhd no knowledge. The attempted
merging of various forms of liability (in this cag€€E and command responsibility) for the
purpose of diluting their respective requirememtd thereby expand the scope of liability is a
dangerous prosecutorial practice that must be tegsiso protect the integrity of these
proceedings and the need to limit liability to wieagenuinely culpable from the point of view
of criminal law. This allegation has no merit andsnbe rejected.

(x) Concealment of crimes: Paragraph 17(4)(o)

564. Paragraph 17(4)(o) alleges that Petkgartook in the alleged JCE by concealing
crimes in Prozor by ordering that prisoners be nm@dsentable for a forthcoming international
observers’ visit®’ That allegation appears to pertain to Exhibit F®brder submitted on 14
August 1993.

565. In this document, Petk@vasked thaif there was any need for, itletainees should be
made presentable. He did not know whether this wasct needed, thereby excluding as
unreasonable the suggestions that (i) he knewsthvale detainees were not presentable, (ii)
that he knew that they had been victims of crimeswere not presentable as a result of these
crimes, and (iii) that this was done with a viewhide evidence of crimes from international

observers® The Prosecution’s allegation on that point assufaess that have not been

%6 See paras.633-642.

%7No other incident of alleged concealment of crifisgsleaded in the Indictment.

98 petkovi testified: «At a point in time, it is quite norméfl somebody announces a visit, that you takeok lo
at the people that are going to be visited; that tgdk to them, that you tell them that there wolida visit, so
button up your shirts, tighten your belts, thatckaf thing, let's see whether you have put theglmu slept in
in order. So that's something that any soldierldi@lo and is expected of a soldier. And let meyell that in
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proved and in fact did not exist. Petkdgsiorder was intended, not to hide traces of crimes
(there is no evidence that the detainees to wiieke measures pertained had been subjected
to crimes — whose traces, furthermore, were spibament on them), but to ensure that
observers would not think that the situation ofsthevhom they could meet was worse than it
truly was in the circumstances and to give thererass of orderliness in the HVO (as would
happen in any case where outside observers comigittan official location).

566. It has not been shown that this was done théhntention of furthering or participating
in the alleged JCE nor has this order had any detrated effect on the alleged JCE. It was
directed to one man who was not shown to have glays part in the alleged JCE; nor has it
been shown what measures that man actually tooknff to implement that order; or that
observers actually met the detainees to which tteraelated and whether, as the Prosecution
seems to suggest, they were “fooled” by thean-upof those detainees so as to be denied
evidence of alleged crimes. None of these factdkas established.

567. There is another reason where this order amtidhe regarded as culpable concealment
of crime, as the Prosecution would have it. Thobseovers were not police or judicial
investigators whose responsibility it was to uncoa®d report criminal activities. Even
assuming the unproved suggestions that (i) detaihad been victims of crimes and that (ii)
they bore the signs of those crimes, no legal systakes it a criminal offence to hide a crime
from a person who has no responsibility in regard triminal investigation. Nor is it one as a
matter of international law.

568. In any case and furthermore, this order hav®@en shown to have been issued with an
intention to further a JCE, nor has it been shoavhave been issued with that intention. Nor,
again, has been shown to have had any (let algméfisant) effect on the purported JCE: as
far as the evidence is concerned, that order hdasbalemonstrated effect, on the alleged JCE
or otherwise.

1.5. Foreseeability of crimes

569. Based on the information shown to have beailadble to Petkow, the Prosecution has
failed to establish beyond reasonable doubt thatcdrthe crimes charged in the Indictment
were foreseeable to Petkévand that this would be the only reasonable commiusn the
evidence’® To obtain a conviction, foreseeability would hawebe established in relation to

each and evergrime charge. The possibility that “a” crime, redjass of which, could be

this particular Detention Unit where | am at prdasavhen there's a visit, we would be told, Please ywur
facilities in order. So | think that is quite jUsd and very human, and nothing was upset by tHatv, the
serious consequences two or three hours later thenmmovered up or hidden in any way before theCG&ned
up.» T. 49832-3

990n the interpretation of this requirement, see Ess&The Proper Limits of Individual Responsibilityder
the Doctrine of Joint Criminal Enterprise”, 5 (20@ournal of International Criminal Justic4,09.
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committed would not be sufficient proof of thattftathat foreseeability must relate to the very
crimes with which the accused is charged.

570. Petkou did not foresee the commission afy of these crimes. Petkdvialways
thought that the conflict with the ABiH could beobight to an end so that he did not even
envisage the possibility of a lengthy war let aleme in which the crimes charged could have
been committed. To succeed, the Prosecution woale had to show that each and all of
these crimes were foreseeable and put forth theage which, it says, renders this conclusion
the only reasonable one of the evidence. Thagstdntirely failed to do.

1.6. Conclusion

571. The Prosecution has failed to show that arth®falleged participatory acts had (i) for
many of them, been proved beyond reasonable doubbm(ii) been carried out with the
requisitemens reaand/or (iii) had the requisite effect on the alldgJCE. In particular, the
Prosecution has failed to exclude the reasonalssilpitity for each of the 15 alleged grounds
of participation (where established) that these camesistent with the legitimate actions of a
military leader carrying out his military dutiesmar than those of a man trying to promote and
pursue a criminal enterprise. In fact, Petkawever carried out any act intended or known to
further a joint criminal enterprise. And none o$ faictions have been shown to have had any
effect (let alone, a significant effect) on theegitd JCE. The Prosecution simply suggests that
this should be assumed, rather than proved.

572. In light of the above, the Prosecution’s J@Eec against Petkdvimust fail in its

entirety.

2. COMMAND RESPONSIBILITY
2.1. Role, function and responsibilities
Pleadings considerations

573. Instead of distinguishing between Petksvsuccessive positions (as chief-of-staff and
then deputy-commander) as are relevant to this, ¢theeProsecution attempts to merge them
into one whole as if they were comparable for thgppse of Article 7(3). There are, however,
significant differences between the two positiopstisat this manner of generic pleadiisg
entirely unsatisfactory and factually misleading.

574. This part of the Prosecution case is basdtiefollowing allegations (para.10):

0] PetkovEt was responsible for the management, organizajemning, preparation,
training, discipline, supply and deployment andrapiens of the HB/HVO forces.

(i) Petkovi issued organization, strategic and combat orders.
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(i) It was part of his responsibility to ensuteat all HB/HVO forces conduct themselves in
accordance with the Geneva Conventions and intemat humanitarian law and that all
prisoners, detainees and other persons held by W8/Bfrmed forces be treated in compliance
with such conventions and law.

(iv) Petkovt was closely involved in all aspects of HB/HVO naly planning and
operations.

(v)  And, insofar as concerns the civilian police,is said that Petko¥ihad command
authority over the HB/HVO civilian police, when thacted under or in co-ordination with the
HB/HVO armed forces.

575. The Prosecution did not allege that Petkdnad command authority over the HVO
Military Police.

576. These allegations an®t genuinely about Petkakithey are a “copy and paste” case
that is said to apply (with minor nuances) to &ll defendants in equal measure. Again, this
manner ofpleading by associatioas if the situation of any one accused is coniparso
another for the purpose of the charges), withoytiadication of the material facts said to be
relevant to each individual accused is prejudiaatl has significantly impaired Petkégi
ability to prepare.

577. Aside from these vague and unspecific allegatthat pertain to the six defendants as a
group, it is not alleged in the Indictment that antlger alleged role, function or responsibility
is relevant to establishing an alleged relationsifisubordination (and/or “effective control”)
between Petkoviand the perpetrators. Findings should, therefoedjmited tothosecharges
as are pleaded in the Indictment and not further.

578. Whilst the Prosecution has alleged that Petloyand, in fact, all six defendants’)
relationship of authority with the alleged perptira was both of de jureandde factosort®’

it has only pleaded in relation to Petk&gicase material facts relevant to the fornaer jure,
and none to the latted¢ factd. In other words, and as a matter of notice ofrgbs (under
Article 21(4)(a) Statute), the Prosecution hasatearly identifiedany material fact as would
extend/expand the alleged chain of command betwetkovt and the alleged perpetrators
beyond or besides that which, the Prosecution saysted as a matter of lawd jure as a
result of Petkowi’'s positions as chief of staff and subsequentlgesuty-commander. As far
as concerns the Prosecution’s allegation of aioglship of superior-subordinates between
Petkovt and the perpetrators, the Defence has receivadenonly of facts relevant to an

allegation ofde juresuperiority, but none (or none that is apparerithéoDefence) that would

9% Indictment, para.10 (and para.228 in relationlitsia accused).
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be relevant to ale factosort of relationship. It has, therefore, treatee Prosecution case as
being limited to ale jurecase of subordination.

Relevance of domestic laws/requlations

579. Prior to reviewing the evidence relevant tohealement of this doctrine, the Defence
will review the laws and regulations relevant ttabsishing the nature and scope of Petk@vi
duties within the HVO structure. There is no digpbetween the parties that these laws and
regulations set the limits of his responsibilitiesthe purpose of the charges.

580. This approach is consistent with the view bé tAppeals Chamber (and Trial
Chamber¥?) that where the starting point of an alleged fetethip of superior-subordinate is
said to have laid in @e jure position of authority (as in the present casegalldomestic
regulations (subject to those falling below minimunternational requirements) will determine
both the nature of an alleged relationship of authqbetween the accused and alleged
perpetrators) and the nature and scope of the edsusluty to act where he has received
information that his subordinates have or are abmaommit a crimé’?

581. In this case, those laws and regulationsheeframework of Petko¥is relationship,
authority and powers vis-a-vis the alleged perpetsaand what he might have been required
(circumstances permitting) to do to prevent/pumisimes as an alleged superior of these men.
Chief of HVO Main Staff

582. From mid-April 1992 until 24 July 1993, Petkoeffectively acted as Chief of the
HVO Main Staff’’® In that capacity, he acted as chief of staff of®% Supreme Commander,

President Boban.

583. The Prosecution is seeking to suggest thatlithited de jureauthority gave Petko¥i
unspecified and general authority over the allegetpetrators. (Strangely, the Prosecution
appears to be making a similar claim in relatiomtioer co-defendania relation to the same
alleged perpetratons As will be seen, this was far from true.

584. A position ofde jure authority such as Petkd@#s role as chief-of-staff is not itself
evidence that he either commanded or was able ¢éocise any sort of control over the
perpetrators. The evidential relevance of such stipa for the purpose of the doctrine of

command responsibility depends on the nature ateherf actual authority that this position

971 E g.Delic TC, para. 548BoskoskiTC, paras. 498t seq

972 3ee, in particulatialilovic AC, paras. 182-184, 210-218tageruraAC, paras 342-33. MettrauXhe Law of
Command Responsibilityp6 et seqand references. Thdrksic Appeals Chamber has identified one possible
gualification to that principle where a superiorgii be required to go beyond his stdet jureauthority to try

to prevent/counteract an illegal ordevirksic AC, para.94). This jurisprudence finds no applaatin the
present case as this scenario does not form p#red?rosecution case as pleaded in the indictment.

7 Indictment, para. 9.
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gave him over the perpetrators and the extent iohwihis shown to have actually enabled him
to exercise effective control over these persons.

585. The nature and scope of Petktvirole as chief-of-staff was tailored to both (i)
President Boban'’s preferences as regard his ovena®lcommander-in-chief and that of the
Main Staff and by (ii) the nature of the conflict.

586. As a new creation, the HVO Main Staff coulddndeen structured in all sorts of ways
and it could have been given all sorts of powermnfa fully-fledged commanding center to a
purely advisory body. Whilst it had a limited optwaal role (as discussed below), the HVO
Main Staff (with Petkow as its Chief) fell towards the latter sort of sture, rather than the
former?™

587. The structure of the HVO armed forces refldidan’s hands-on approach and his
wish to have a decentralized command structure kiithat the helm and a weak Main Staff
that is not institutionally capable of interferingith his strategic and political goals. The
following is illustrative of the narrow mandate apdwers given by Boban to the Main Staff
(with Petkovt as Chief):

0] Instead of endowing the Main Staff with general competence over all military
matters, military competencies and responsibilitiesre effectively divided between the
Commander-in-Chief, the Main Staff and the Ministify Defence — and much of it was
delegated down directly to the Operative Zone &edBrigade level;

(i)  The division of labour was not only institutial, it was also substantive: major military
responsibilities were given directly to Operativen8s and Brigades (thereby bypassing the
Main Staff) and to the Ministry of Defence (agairoyiding an alternative command and
reporting route), whilst the Main Staff was givespcific and narrowly-defined mand&fe.

(i) In particular, the Main Staff was given norapetence over public order matters;

(iv)  Unlike traditional Main Staff structures, ital no military security, thereby greatly
reducing its ability to intervene promptly in emengy or security situations and effectively
making it dependent on other structutés;

(v) It had no control over military police, again addity compared to other Main Staff
structures, and again a major impediment to antyafazontrolling function (as relevant to the
doctrine of superior responsibility for the purpaggrevention/punishment of crime¥y:;

(vi) It had no disciplinary powers or organs of @&n, again curtailing its material ability

significantly®"®

974 See paras.66-80.
9> See paras.69,70.
9®See paras.87-89.
97 See paras.97-103.

175



IT-04-74-T 70614

(vii) Petkovic was subject not to one hierarchical chain of comudut two: one to the
President and one to the Defence Mini€fRjThis unusual arrangement effectively made him
dependent on two masters for the purpose of theciseeof his function.

588. The practical effect of this quirky militaryrangement was to reduce significantly the
actualde jureauthority of the Main Staff (and Petkéwas its Chief) to a very narrow range of
issues and competencies.

589. It was not the function of the Main Staff (wveould it have been able) to operate as a
command and control organ operating over the entilgary structure. Nor did it act in such
manner. Instead, the Main Staff's operational meées limited to a coordinating or “plug-in”
function: whilst the main responsibility for opaatal matters was left to local commanders
(from Brigade command downwards), the Main Staféwaaked on a number of occasions to
provide limited assistance to those structures wtiery were encountering defensive or
operational difficulties that the Main Staff coutelp them solve (e.g., by securing additional
forces for a particular area where fighting wastipalarly heavy or by helping to reinforce
defense structures in a particular locati®fi)This is the limited context in which Petkéviad
the authority to issue orders. And none of thoskei® has been shown to have been issued to
any of the alleged perpetrators (nor at a timevesleto establishing effective control). Nor is
any of these orders evidence of any sort of coritrat would be relevant to establishing a
relationship of “effective control” over the alledy€but unidentified) perpetrators at the time
when they committed their culpable deeds.

590. Significantly, Petko¥lis position as chief of the Main Staff waetacommandingole.
This greatly undermines the Prosecution’s caseegard the relevance of this function to his
alleged superior responsibility vis-a-vis the pemers®! He did not direct combat. He did
not plan combat operations. He ditbt give orders of attack. He didot give military
directions or decide on military axis. He was consulted during military operations about the
course of those. In that sense, he had no actudtotaver troops in the course of their
operations. Instead, the Main Staff and Petkowas to perform (and did perform) staff
responsibilities and other specialized tasks espyetelegated by the Supreme Commaritfer.
These do not demonstrate any sort of control dweatleged perpetrators.

591. Control over some operational matters was sadained in the hands of local

commanders, for all combat-related issues. Operatitasking was given at the local level.

8 See para.72.

99 See para.70.

%0 See Annex 4Documents issued (or allegedly issued) by Petkomnex 6: Petkovi’s combat orders;
Annex 14:Decentralized organization of Herceg-Bosna

9l E g.StrugarTC, para.142KujundzicTC, para.426Bagosoral C, para.2047.

%2 Exh.P00588
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Military axis and military objective were decided that level. Weapons and personnel
decisions were made at the local level. Forces weremanded from the local level. Plans
were drawn up ther&>

592. Boban’s preferences for a weak Main staffgs eeflected in the skeletal personnel that
was put at the disposal of Petkows chief-of-staff (approximately 30 people foramy of
approximately 40,000 peopf8). The Prosecution has failed to explain how, wgitich a staff,
Petkovt was supposed or would have been materially alyeeteent/punish all (or even some
of) the crimes charged in the Indictment (whilstoatarrying out his regular duties).

593. As noted above, the very nature of the candliso impacted on the way in which the
HVO was organized. Because the conflict was deabrndd in nature, with several distinct
regional focal points or fronts, operational auittyohad been given and left primarily to local
— Brigade — commanders (and their subordinates) lwaabboth direct operative access to that
region and all relevant information pertaining katt part of the conflict. It would have been
impossible and military impracticable in the circstances to give overall command authority
to a structure far removed from these areas anH lwitited access (and, sometimes, no
communication) to local areas. In other words, thgribution of power and authority made
military sense. Brigade commanders were thus abbkct independently from an operational
point of view for day to day activities from anyhet superior authority. (Local command also
suited Petkowi insofar as he lacked any knowledge of the terf&)n.

594. The territorial division was also such as ypdss the Main Staff since Brigade
commanders were directly subordinated to the Peesith regard to much of their activiti&s.
And Boban made use of that hierarchical possibiityoypassing the Main Staff when it suited
him, including as regard issues pertaining to flegad commission of crimeé&’ As noted by
the Presiding Judge, in those circumstances, ildvoe a reasonable inference to take the view
that the Main Staff (and its chief) was denied euck potentially relevant to him (and now to
the charges}®®

595. In conclusion, it may be said that Petk®vde jurerole as chief of the Main Staff has
very limited evidential weight insofar as pertatoshis alleged ability to exercise any sort of
command or control over the alleged perpetrators:

(i) it did not give him a commanding role or furatiover these people;

93 5ee Annex 4Documents issued (or allegedly issued) by Petkdvinex 6:Petkovi's combat orders

%4 Exh.P01683, P01572

95 \Witness Petkowi, T.49336.

986 Exh.P00586, B(1X), in fine).

%7 Witness Petkovj T.49526-8. Exh.P00613, P03054, P03363, PO556833%) P06841, P07387, P10309,
3D02469, 4D00575, 4D00576.

988 \Witness Petkovi T.49388-92.
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(i) it was limited in nature/substance and occaalp

(i) it did not give him any means to control thektivities;

(iv) it has not been shown that even this limitedharity could have been used at the time
when the crimes were committed (i.e., the timevahé to establishing effective control);

(v) it has not been shown to give him any authdotyer the perpetrators”, let alone at the time
relevant to the charges;

(vi) it has not been shown that it could have besed for the purpose of preventing or
punishing crimes.

596. As will be discussed below, thie jurerole and position is in no way sufficient to
allow for a reasonable conclusion that he had gWfecontrol over those persons at the time of
the crimes.

Deputy-commander position

597. On 24 July 1993, Petkévbecame deputy commander of the HVO Main Staff. As
deputy, Petkovi was_notin a direct line of command with HVO officers ank-and-file. He

had no authority to give combat orders to any efrthin other words, and for the purpose of
this doctrine, he was not in a vertical positionaothority in a chain of command with the
alleged perpetrator§’

598. Nor, in that capacity, did he have any comrnrandle or authority over HVO soldiers.
Nor did he come to replace his commander in hismeanding function at any point or time
relevant to the charges. And in that capacity hd ha responsibility regarding troops’s
compliance with humanitarian law or regarding thiigciplinary oversight®® His position as
deputy did not give him any authority nor any metmsontrol the alleged HVO perpetrators
as could be relevant to the doctrine of superispoesibility.

599. It is significant, in that regard, that the@$cution did not plead in the Indictment any
material fact said to be relevant to establishietkévic’s alleged superior responsibility over
the perpetrators during his time as deputy. The datt mentioned in the indictment that
pertains to that period is to be found at parag@idh It has been dealt with above, and has no
bearing (and no alleged bearing) on Pet&svalleged superior authority (or effective conyrol
over the alleged perpetrators. Considering the mapcoe of Petkovis change of position on
24 July, the Prosecution would have been expectegédcify what material facts could be said
to be relevant to assessing his alleged supersmoresibility during that period and in relation

to crimes committed whilst he was deputy. Its falto do so warrants the dismissal of charges

99 See para.80.
90 \itness Petkovi T.49405-7.

178



IT-04-74-T 70611

as the Defence was denied any notice of criticalena facts as would have enabled it to
prepare and meet the Prosecution case.

600. The Prosecution has also failed to estabhisi, tat the time when he was deputy-
commander, Petko¥i was in a relationship of superior-subordinate witie alleged
perpetrators (as is relevant to the doctrine ofroamd responsibility), that a vertical chain of
command linked them together or that he had anyntamading role vis-a-vis these persons.
From an evidential point of view, his position agpdty does not allow for anpference that
he had any sort of control over the perpetratorthattime relevant to the charges (nor any
inference that this position would have given hiffie@ive control over those persons).

De jureauthority over units in combats

601. Convict Battalion and its ATG (anti-terrorigtoups) had the status of HVO special

purpose units, directly subordinated to the Supr@m@mander Boban. The Chief of the Main
Staff was therefore not in a relationship of supesubordinate to Mladen NaletiliTuta,
Vinko Martinovi¢ Stela nor commanders and soldiers of the ConvattaBon and its ATGs,

nor was there a chain of command linking tH8hior has this been alleged in the Indictment.

1 Witness Milivoj Petkovd, T. 49390, 49394, 49455; Slobodan Praljak, T.42383442,43462;
[REDACTED]T.49096-7.

Petkow testified about Mladen Naletiti “He and | had a difference of opinion, as | said, the 14th of
November, 1992, when he -- well, since he lost tiichis soldiers in Operation Bura, he stormed itite
headquarters with a pistol in his hand and statteghtening me, along with swear words which heifpaised,
saying that he would liquidate me and that he wdinidh the job with Tito's soldiers once and fdr @&hanks to
Mr. Dzanko intervening, who happened to be ther¢hattime, the situation calmed down, and he lei§ t
locality. Mr. Boban was informed of all this, ahd arrived that very same evening. He came toji@apto the
command post there. And it was his position thagTand Tuta's men are his problem, and that Traay that
time on, would have nothing to do with anybody els@o contacts with anybody else, and that he dda
exclusively responsible to Mr. Mate Boban. And thathat the situation was likeafter that. | doeinember,
after that 14th of November, 1992, ever havingriroeder of mine, except the one in July 1993, aeyntion of
the Convicts Battalion, and this was differenbtber units to which lissued orders. | gave up ataTand Tuta's
men. | had nothing to do with them.» T.49804.

[REDACTED]Convict Battalion was a unit of the HB/H/forces, financed and supplied with weapons and
ammunition as other HVO units, but operationally whs subordinated directly to the HVO Supreme
Commander and was not in the operational chainoaimand of the HVO Main Staff. /T.49100, 49117-8./
[REDACTEDIthe office of the HVO Supreme Commandeat®Boban did not have its logistics, or healthecar
or anything else and therefore could not supplynd directly subordinated to him. Therefore the Rupe
Commander had to use the Defence Department/Mpnistcluding the HVO Main Staff as the organizatibn
unit of the Defence Department/Ministry, to obtaiertain information, perform an inspection etc. Isuc
assistance to the HYO Supreme Commander in relédidhe Convict Battalion does not deny the faet tine
Convict Battalion was directly subordinated to Hi¢O Supreme Commander. /T.49213, 49241.

Commander of the Convict Battalion lvan Andabtated in an interview publiched in the Croafientitical
weekly “Globus” in 2009 that the Convict Battaliovas responsible exclusively to Su$ak, when fighiimg
Croatia, and to Boban, when fighting in BiH. “Andtnto the Minister of Defence of Herceg-Bosna Bruno
Stoji¢, or to the Commanders of the Staff Milivoj Petkoand Slobodan Praljak”, asked the journalist, and
Andabak repetead: “We have been responsible orffugak and Boban.” — Exh. 4D01356.

In the work report of the HVO/Government fbetperiod July-December 1993 it was stated thatHifRHB
Armed Forces have been improved by the decisidiortm professional guard brigades, and by abolislailhg
‘professional units’ which were not attached to H¥O HQ", which additionally proves the existencktbe
military units not subordinated to the Chief/Commienof the Main Staff. — Exh.P07419, p.1.
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602. The evidence demonstrates that Military Paliogs, civilian police units and/or units
of the Convict Battallion, which weneot subordinated to the Chief of the Main St&tfwere
engaged in fighting during which crimes were algeommitted®®®

0] Military Police was engaged in the conflictftozor in October 1992 and according
to reports the town was under the control of the®here is no evidence that it had been re-
subordinated to the Chief of the Main Staff or @aloHVO commander.

(i) Military Police units, the intervention unitnaer the command of Mladen Naletiknd
the special purpose platoon under the command gbrMare Smit were engaged in combats
in Gorniji Vakuf in January 199%? but there is no evidence that they were re-subatdi to
the Chief of the Main Staff or a local HYO commande

(i)  Members of the Convict Battalion, according the adjudicated facts, committed
certain crimes in So¥i and Doljani area in April 1993, and there is nadence that the
Convict Battalion was re-subordinated to the Cbighe Main Staff.

(iv)  Military Police units were engaged in combaits mid-April 1993 in Konjic and
Jablanica, and there is no evidence about thesuberdination to the Chief of the Main
Staff®’

(v) The Convict Battalion, including Mladen Nalétiend Vinko Martinow, according to
the adjudicated facts, participated in combats iostdr on 9-10 May 1993, and there is no
evidence that they were re-subordinated to thef@hitne Main Staff.

(vi)  Military Police was engaged in combats in Masbn 9-10 May 1993, and there is no
evidence that the MP units were re-subordinatebgdChief of the Main Staft?®

(vii)  Military Police and the civilian police werengaged at the front-line in Mostar in July
1993, and there is no evidence that these polids weere re-subordinated to the Chief of the
Main Staff®®°

(viii) HVO operation “South” was launched in midiyd.993 in the area south of Mostar and

the command of the operation was not subordinatedhe Chief of the Main Staff.

Witness Bunt testified that “there existed some units thath@itBoban nor the Main Staff were able to put
under their control, and | know there were condlibecause of that, a number of incidents that tined to
escalate into large-scale conflicts that would haragor consequences” —T.30727.

992 Military police, civilian police and units of theoBvict Battalion were not subordinated to the Cligthe
Main Staff, but could be temporarily re-subordiahte him or the commander of the Operative ZonBrigade
by an order of their superiors.

993 See Annex 10Activities of the HVO Military Poligep.31.

994 Exh.P00536 (P00712)

995 Exh. P00956,p.12; 3D00126.

9% Exh.4D00348, 2D01366 p. 5, P01330, P01350, P01B5B090. Silieg reported that the HVO Brigade
Commander Toki could not influence the commander of the MP unidébak, and that Andabak and Smit
attacked Duratbegov Dolac and Tékbuld not stop them — exh.P01287.

97 Exh.2D01366.

998 ExNn.2D01366.

99 Exh.P03124.
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Furthermore, ¥ HVO Brigade was included in the operation “Soudinid its commander was
re-subordinated to the commander in charge, Lukankd, during the operatidfi®

603. The Prosecution did not prove that Petkdwadde jure authority over any of these
units at the time when crimes were allegedly coredit nor that Petko¥i could have
exercised any sort of control (effective or othes®yiover members of such units accused of
having committed crimes.

Preliminary conclusions regarding Petk8sipositions

604. To be relevant to the doctrine of superiopoasibility, ade jure position must be a
commanding or leadership function/position pladimg accused in such a position as to enable
the accused to control those placed under his dtytibnecessary’®* And that authority must
be established, not in general fashion, ibuthe context said to be relevant to the charges
i.e., in particular, at the time of the crimes andrelation to those said to have committed
those. Thus, where the Prosecution alleges thatesriwere committed as part or in the
aftermath of a military operation, it must estdblieat the accused had a commanding role in
that operatiorand that, in that capacity, he was able to controlséhamong its troops that
committed those crimes and culpably failed to d4"%

605. Petkou's roles as chief-of-staff and then deputy have lme¢n shown to be of that
sort. His role as chief of Staff was narrow andc#pe not general in nature — with no
commanding function over the alleged perpetrattirslepended on express delegation of
authority from the Supreme Commander. It gave hintemmanding authority and no control
over the alleged perpetrators at the time reletatite charges.

606. Its role was also geographically circumscrilsgace military actions were led and
organized at the local level with only limited asgoradic involvement of anyone above
Operative Zone level. This was due, as explainedalto the fact that military activities were
localized and the Main Staff was not in a positiordirect combat activities at the local level.
That responsibility was left to local commanderkisTis significant insofar as it is part of the
Prosecution case that crimes were committed duongin the aftermath of military
operations®®

607. During the period when he was deputy-commariRitkové wasnotin a vertical chain

of command with any of the alleged perpetratorshil@ no command authority over them, did
not give them any orders, did not receive any rspivom them, did not have direct contacts

with them and had no material ability to contradithactions. In other words, any authority or

1009 Exh.4D01695, P03048; Beneta, T.46610-1.
101 5ee, generallydalilovic case. See aldagosoralC, para. 2047n fine.
1002 | i
Ibid.
10335ee e.gBagosoralC, para. 2047, in fine.
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power that he could theoretically have exercised watirely dependent upon that of his
superior, Praljak and later on Roso.

608. The limitations on his authority were furtt@mmpounded by the absence of a staff
large enough to allow him to have much of an impattthe running of the war, let alone
prevent or punish the crimes charged in the Indéctim

609. In light of the above, Petkdis position as chief-of-staff would provide minimal
sporadic and insufficient evidence of control oweembers of the force. The position of
deputy-commander would provide none.

610. Finally, a number of observations regardingg®ec’s positions — both as chief-of-staff
and deputy-commander— are also directly relevantth® third element of command
responsibility. These positions gave him narfighe following powers (and none of which is
alleged in the Indictment to have been part ofduighority): no power to appoint; no power to
remove; no power to arrest; no disciplinary autlypmo power, authority or responsibility to
conduct or order a criminal investigation. The alogeof any such authority significantly
curtails any possibility that Petka@vcould be said to have had control (let alone ‘&fte”
control) over the perpetrators for the purposeref/ention or punishment of crimes.

2.2. Effective control

Pleadings considerations

611. Whilst the Indictment claims that Petkoyiike all other defendants) was in effective
control of unidentified perpetrators, the Prosemutias not provided any material fact in the
Indictment as would particularise that claim inatedn to him (either by identifying the
perpetrators or the means by which he is said tee H@een able to exercise that alleged
control). In the absence of such indications, tledebce could hardly prepare effectively. It
has, therefore, regarded the above 5+1 factorsokesfactors said by the Prosecution to be
relevant to its “effective control case” againstkeeic.

Legal and factual considerations

612. There was no dispute between the partiesialt ttrat effective control must be
established “at the time when the offence was cdtedii*®®* The Prosecution has failed to
establish beyond reasonable doubt that, at thewih@n the crimes were committed, Petkovi
exercised effective control over the perpetratdisere is no evidence that the perpetrators
(whoever they might be) were under the effectiveti of theirdirect superior (whomever
they might have been). Nor has it been establisth this direct superior was under the

effective control of his own superior. Nor was tlsafperior shown to have been under the

1004 Hadzihasanovic7(3) AC Decision, paras.45-5%vocka AC, paras.241-242Celebici AC, para.198;
BagosoraTrial Judgment, para.2012.
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effective control of the next level of relevant amand. In fact, not one of the links in the
alleged chain of effective control that is saichtve existed between Petkéwand the alleged
perpetrators has been established beyond reasodaite. Each and all links in the alleged
chain of “effective control” said to have linkedtRavi¢ to the perpetrators is assumed to have
existed by the Prosecution; none has been proved.

613. Not only has the Prosecution entirely failedpositively establish the existence of a
relationship of effective control between Petkoand the alleged perpetrators, but there are
also plenty of good reasons on the record thahéursupport the view that the conclusion
sought by the Prosecution (“Petkéviad effective control over the perpetrators attiime of
crimes”) could not be regarded as the only readeramclusion on the evidence, but is in fact
a plainly unreasonable one to draw:

(i) Multiple and partly conflicting chains of commeh and reporting

614. As explained above, commanders of the reddN&D units were subordinated directly
to the Supreme Commander and, in addition, alteelgtto the Chief of the Main Staff or the
Head of the Defence Departméfit® Convict Battalion was subordinated exclusivedythe
Supreme Commandét®® Military Police units were subordinated to the €hof the MP
Administration (save the situation of re-subordioitto a military commander) and the
civilian police units were subordinated to the Heddhe Department of Interior (save the
situation of re-subordination to a military command®’ Further, assistants commanders of
the Operative Zones and brigades for security, llBBistics etc., were subordinated both to
the commander and the superior in the professicmaih of command, up to the Assistant of
the Head of the Defence Department. Accordinglgréhwere always at least two lines of
command and reporting that could have been relgeagstablishing a chain of command vis-
a-vis alleged perpetrators. Some of them did notogand/or through the Chief of the Main
Staff. In this case, the existence of more than, smmetimes competing, chains of
command/reporting makes it impossible to determvhe, at the time, might have been in a
position to exercise any sort of contol over thepperators-2°®

615. Whilst it is theoretically possible to haveotior more) persons in effective control of
the same subordinate if these two persons belonigeteame chain of command and one is
subordinated to the other, that possibilitynet open where they are not subordinated to each

other: if one were to say right and the othertefthe alleged perpetrator, the latter would have

1005gee para.70.

1006 5ee footnote 991.

1907 Exh: 1D02006, 3D02408, P03027, P05963, P06027, B)&206397, P05573.
108 5ee, for illustrationHodzic TC, paras.75, 79, 87 and 90.
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to choose and the one he follows would be in &ffeatontrol, not the othéf’® The evidence
suggests that there were dual or competing lineauttority over the alleged perpetrators
(whomever they are said to be) that would havegmt®ad Petkovifrom being able to exercise
any sort of control over the alleged perpetrators:

€)) those believed to have been the perpetratoesved orders directly from the Supreme
Commander, commander of the Operative Zones anga@ées, commander of the Military
Police and/or civilians police units, and/or theig€lof the Military Police Administration and
the Head of the Department of Interior, withoutlsocders being shown or sent to Petkovi

(b)  those believed to have been the perpetratorsrreent report of their activities (in the
context of which crimes were allegedly committenPetkové.

(ii) Disrupted command and control system

616. The evidence also suggests that all throughdlevant period there were problems of
disrupted system of command and control coupleth witmmand shortcomings at the local
level that effectively undermined attempts to ecéoa unitary chain of command over local
forces'®® Petkovi also complained about the creation of local(isénfiependent, military
structures®* UNPROFOR’s General Ramsey noted that Petk®wirders were not being
obeyed, further strong evidence of the actual atesefeffective control®*?

(iif) Absence of controlling means

617. Whilst it has alleged that Petkévunad effective control over the perpetrators, the
Prosecution has failed to plead as a material dagtof the means or procedure which, it is
said, would have allowed him to exercise this swrtcontrol. In fact, no such means or
procedure existed as would have allowed Petkat the time of the crimes, to intervene to
control and stop those troops. None has been shmexist and the material limitations placed
on its staff (not mentioning travel and communigatiimitations) makes it plain that he could
not have exercised such control at the time relet@the charges and has not been shown to
have been able to do so.

(iv) Absence of operational control and no commagdunction

618. It is most significant that crimes were alldlgecommitted in two types of context over
which Petkow had no control: (i) during or in the direct aftextin of military operations — for

which he played no commanding part and over whelkxercised no sort of control (let alone,
“effective”) and (ii) in camp/detention centers r-relation to which he had no authority or

competence. This absence of commanding role astrhigte given him some degree of

109 gee, e.gMandicAC, para.107 (with Corrigendum 10/03/2010).

1010 Exh.P03642, 4.4-4.6.; P03314, 3D00793, 3D0079®08D5, 4D01328; witness Petkoyir.49402-4.
1011 Exh.P03642, 4.6

1012 Eyh.P06144.
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control might thus be established: there is noosdmed by Petkovifor any of the operations
in the course of which, it is alleged, crimes weoenmitted.

(v) Absence ofriggering information in relation to the alleqged perpetrator

619. There is no evidence that, at the time whenctimes were committed, (i) Petkévi
received information suggesting that crimes werendeommitted or were about to be
committed so that (ii) he had no reason to eversiden the possibility or need to do anything
to control particular individuals at the time whenimes were being committed and (iii) even if
he had that he would have had any means at hiosdisgo control the individuals in
question:’®® None was pleaded in the Indictment. None has bestablished beyond
reasonable doubt.

(vi) Perpetrators had not been (and still havebeein) identified

620. Whilst the failure of the Prosecution to idgnthe perpetrators might not necessarily

mean that its case should falil, it weakens it afgdeal. How, is it suggested, could Petkovi

have exercised control over individuals whom held¢oot identify at the time and had no

means of identifying then (and still today)? Wiwitisaid, was he materially able to punish? A
superior could hardly be said to be capable of @sieilg control over un-identified persons

from un-identified military units at a time wherethcommit crimes if he did not know it was

happening, and did not know who they were, or wheey were at the time when they

allegedly committed a crime.

(vii) No evidence of ability to communicate witloaps at time of crimes

621. The Prosecution has failed to establish #Hiabhe time of the crimes, Petkéwas able
to communicate with the alleged perpetrators. Agaiithout such ability, Petko¥icould
hardly have been able to control the alleged peafmet at the time when they were carrying
out their deeds.

(viii) Chaotic circumstances surrounding the events

622. The situation at the time was chaotic and sireuld not judge the functioning of the

HVO according to an ideal situation, but in liglitatl circumstances that made communication
and discipline such a great challert§¥.At the time, Petkoviwas also involved in a series of

military matters and negotiations with the BH Artimat further limited the range of things that

he could reasonably have done in the circumstafaebkthus the scope of his alleged material
ability).

101335ee para.78.
1914 Oric TJ, para.5030ric AJ, paras.145-149.
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623. To test the solidity and reasonableness (oeraise) of the Prosecution’s “effective
control” case, a simple test may be carried odecsany of the underlying crimes charged in
the Indictment (a murder here or an act of torthexe) and:

() try to identify in the Indictment the materifdcts said to be relevant to establishing a
relationship of effective control between Petkoand the alleged perpetrators, and

(i) on the record of this trial, try to reconsttube alleged chain of effective control said to
have linked Petkovi to the alleged (and un-identified perpetratorsyl avhich allegedly
enabled him to control those perpetrators at the bf their crimes.

624. In all cases the result would be identicaéréhis no material facts pleaded in the
Indictment that would be relevant to establishinghsa linkage and there is no evidence on the
record that would allow for a finding beyond reasiole doubt that, at the time tifat crime
(or any other), Petko&ihad control over its perpetrator as would havebkmahim to prevent
or punish that crime.

625. Command responsibility is predicated uponpitwer of a superior to control the acts
of alleged subordinaté$™® As pointed out, “effective control” implies the ctmal ability to
prevent or punish the perpetration of criminal néfes”''® Where there is no such power,
there cannot be any command responsibility. In this case, éffeccontrol has not been
established beyond reasonable doubt and Petkoviddsbe acquitted for that reason also.
2.3.Mensrea

626. The Indictment pleads in the most genericifasfin relation to all six defendants) that
they possessed the requisiteens reaunder Article 7(3). As with other parts of the eas
however, the Prosecution has failed to plead angmahfact as would be relevant to notice of
its case against PetkdviThe Defence was greatly prejudiced by this mamfigrleadingby
associatiorand by the inadequacy and defectiveness of tHeselipgs.

627. Petkou knew of general allegations of crimes. None, haveaside from two (Stupni
Do and Soui/Doljani — see above) pertained to any particih@ident or to any identifiable
group of alleged perpetrator. Information was gahr character, not such as to provide him
with either of the requisitenens rea The Prosecution has failed to establish that d¥aik

knew or had reason to know abauty of the alleged crimes charg&d the Indictment as

1015 gee, e.g.FofanaTJ, para. 236, referring tgordic AJ, pars. 840CelebiciTJ, para. 377Strugar TJ, para.
359; Mrskic TJ, para.559Alic TJ, at 29Mandic TC, at 152 (footnote omitted but referring to §auTC, par
359) (“The doctrine of command responsibility isséd on the power of the superior to control the atthis
subordinates. The duty is imposed on the supeoiarse that power of his to prevent and punish times
committed by his subordinates, and if he fails ¢osd, he is sanctioned by imposing the crimingboesibility
on him.”); LazarevicTC, at page 46 (footnotes omitted but referringCelebici TJ, para.377Halilovic TJ,
para.57 and, respectivel@elebici TJ, para.378, confirmed on appe@klebici AJ, paras.256, 265-266): “The
doctrine of command responsibility is ultimatelyeg@icated upon the power of the superior to corlrelacts of
his subordinates. Having control means haefigctiveauthority over subordinates.”

1018 KyjundzicTJ, para. 424.
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underlying offences and Petkévhad no such knowledge at the time. The detailheké¢
incidents has been already discus$ed.

628. There are only two exceptions to this absaridenowledge: the first one pertains to
Vares/Stupni Do (Indictment, par 215), where matailed information was made available to
him. His reaction to this information has alreadeb discussed above (paragraphs 466-469).
To be relevant to hisnens reainformation must be shown to have existed forheatthe
criminal incidents alleged against him. In thatssgrinformation that he might have had about
Stupni Do is not transferrable to any other locato alleged crime committed in other parts of
Herceg-Bosna. Furthermore it was obtained aftgr the events so that it would and could
only be relevant to an allegation of failure to {gn(not to prevent).

629. The second exception pertains to the eventsDalfani/Sovti: In relation to
Doljani/Sovii, Petkove made it clear that he was able to involve himsethis matterat the
request and on behalf of President Bob¥f Having obtained relevant information about this
matter, Petkowi duly forwarded all of that the information to lsigperior (including the names
of those believed to be responsible for these -aatdich directly contradicts any suggestion
that he would have sought to hide the responsibiitthose involved); based on this, Boban
undertook to set up a commission for the purposestdblishing the individual responsibility
of those involved®*® Petkovi had no part in the work of that Commission nor Wwasgresent
at the meeting when its functioning was discus&&But he had no reason to doubt the
willingness of Boban to carry out its promise iratthiegard. The Commission did not fully
operate in 1993 due to the overall circumstancesle to circumstances beyond Petkovic’s
control), but there is no indication (and no alkwa that it was a sham or that Petkoknew
this to be the case. It is unchallenged evidenat Retkow had no command authority over
the operation in Doljani/Soii'%?* Petkové made it clear during his evidence that there veas n
subordination between the alleged perpetrators (meesnof the Convicts Battalion and/or
civilians) and the Main Staff??

630. The Prosecution has otherwise failed to estalhat Petkovi knew or had reason to
know of any of the particular incidents for whicé $tands accused.

631. Furthermore, even if it were accepted thdtdobknown of rumours of crimes in certain
locations, the Prosecution has failed to estalbhah he possessed information that would have

1017 See paras.170-197, 409-502.

1018 \vjitness PetkoviT.49438-45.

1019 pid.

1020\yjitness Petkovi T.49444-5, 49449-50.
1021 \itness Petkovi T.49442.

1922\vjitness Petkovi, T.49454.
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made it clear to him that subordinates were resptngor such crime$®?® Finally, the
Prosecution has also failed to establish that Retkacquiesced in the commission of the
crimes with which he is chargeé®*

632. In sum, the Prosecution may be said to haledfto plead that part of its case properly
and failed to prove beyond reasonable doubt thevaetmens reaelements of that form of
liability in relation to any and all of the crimebarged.

2.4. Culpable failure to prevent/punish

Pleading deficiencies

633. The Defence has been greatly prejudiced byPtheecution’s failure to specify in the
Indictment what measure(s) Petkois alleged to have had the legal duty and matabdity

to adopt and which he is said to have culpablythib adopt. Such material facts were critical
to the Defence’s ability to prepare: “[t]his is assential element for charging an accused with
a failure to prevent or punish. An accused mugtadt know the scope of his obligations to be
in a position to dispute his alleged defadf® The Prosecution was legally required to provide
clear and detailed notice of this aspect of itedasthe Indictment. As a matter of practice
also, the Prosecution has duly provided explicitiogo of such material fact§?® The
Prosecution’s complete pleading failure on thahpshould lead to the dismissal of that part of
the charges. It was highly prejudicial to the Deferability to prepare — not knowing what
allegations it faced, not knowing what evidence ustiobe elicited to disprove those
allegations.

634. Even if this part of the charges was consiibsethe Chamber on its merit, it would be
prohibited from considering any material fact ntggaled in the Indictment as forming part of
the Prosecution case. In particular, in relatioth® present matter, it should not build into the
Prosecution case allegations that are not presgheilndictment. In particular,

() there is no allegation that Petkéviad the power to appoint, remove or replace arnyone

(i) there is no allegation that Petkéwnad the power to arrest anyone;

(iif) there is no allegation that Petkévhad any authority to conduct or order a criminal
investigation;

(iv) there is no allegation that Petkéwvas in a position (or was required) to reportieerto
the competent authorities — nor, if such an aliegabad been raised, what incident(s) it would

pertain to, in relation to whom and to what auttyottiis should have been done and when;

0B E g.Galic AJ, para. 184CelebiciAJ, para. 241.

1024 Mettraux, The Law of Command Responsibjli#i8-226.

102> MpambaraTJ, para.32.

1026 5ee e.gPerisicIndictment, para. 3Boskoskindictment, paras.15-1KaradzicIndictment, para.35 — all
listing the alleged measures that the accused eepasred and allegedly failed to adopt.
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(v) there is no allegation that Petkéwiad any disciplinary authority over any of theegéd
perpetrators, nor any evidence that, in the cir¢antes (in particular in light of the gravity of
the alleged crimes), disciplinary measures wouliehaeen a reasonable response. Nor has it
be shown that Petkavhad any authority to initiate such proceedifgs.

HZHB/HRHB organization

635. Every State is free in principle to organisearmed forces as it sees fit and States have

exercised their authority in that regard in venyffadent manners. To the extent that
international humanitarian law imposes upon a Statéain obligations, that State is free to
distribute that responsibility between its various organ# ages fit. Every state official who,
from the point of view, might qualify as a “supetidherefore only bears that part of the
State’s obligations (insofar as pertain to the preédon/punishment of crimes) that the State has
placed upon them in its internal organisation Jestttto thede minimaset by customary law.
Although the HZHB/HRHB was not a state, the mergobmule ismutatis mutandigelevant
for Herceg-Bosna or any party to a conflict thabagind by IHL.

636. As far as HZHB/HRHB regulations are concernadne of the responsibilities
pertaining to the general prevention or investmafpunishment of crimes were placed upon
the chief-of-staff (nor, for that matter, upon theputy-commanderf?® Petkovi had no legal
duty that he could be said to have breached irtioaeldo the prevention or punishment of
crimes committed by members of HVO armed forces.

637. Nor did he have any demonstrated materiaityald do so. The following factors are
relevant in this regard:

0] Petkovt did not have personnel within the staff (or asufgfcommander) to carry out
or adopt measures of prevention/punishment capablpreventing/punishing the alleged
crimest®®

(i)  There was no procedure in place as would relved him to do so, let alone required
him to;

(i)  Petkovic had no practical means to intervene to contradgsoat the time when they
were said to commit crimes — and thus no demormstiaieans to prevent those crimes.

(iv)  Petkovt did not have any expertise in relation to punishinog investigation of crimes;
(v) Petkoveé did not have the authority nor material abilitydader or initiate a criminal

investigation or disciplinary proceedings (nor is dlleged)'®*® The competence and

1927 \Witness Petkovi, T.49405-7
1028 5ee para.78.

1029 Exh.P01683; 4D01600.
1030\vjitness Petkovi T.49407-8.
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responsibility for investigating allegations of mes was with the prosecutor, civilian police,
SIS and Military Police under the ultimate authpot the competent judicial organs.

(vi)  Petkovt did not have any information that he could havarsti with others concerning
the alleged commission of crimes by any person roug of persons that he could have
identified. Nor, as mentioned above, is this altege the Indictment. Where he had such
information (as in the case of Doljani/Sévand Stupni Do), he duly reported it and shared it
with his superiors, which he had reason to belieesld lead to the adoption of adequate
measured®!

(vii) Petkovi did not have material ability to carry out arrestsuspects (even if they had
been identified — and they had not) (nor is itgeie);

(viii) Petkovic did not have authority over the military policeofnis it alleged in the
Indictment)!%*? Instead, the Military police was subordinated to awn chain of command,
which went directly through the MP Administrationdathe Security Sector of the Defence
Department/Ministry, thereby bypassing the MairffSt&° In that sense, any use of or reliance
upon the military police (and any failure assodlavgth it in this context) would only have
been a possibility for others, not Petkovi

(ix)  Petkovt did not have the authority nor material abilityappoint or dismiss any HVO
commander (nor is it alleged);

x) Civilian police and the judiciary that woulthve been competent in many cases to
investigate and prosecute these matters were batfumstioning and there were tensions
between the civilian and military institutions &gards the sharing of their competenciés.
Petkovt may not be held responsible for the deficienciemstitutions over which he had no
control. He could only be held liable for derelicis that are directly attributable hom.

638. Petkoui had no competence to change the institutional dwonk in which he
functioned and his calls to bring such changes werheaded®*® The competence to bring
any institutional changes (as might have been redun this case — though this does not form
part of the Prosecution case) was solely with theesi@lency, President and the
HVO/Government®® The fact that the competent judicial authoritiesrevmalfunctioning or
inadequate was not a matter within the realm ofcbhimpetencies as a military man. In other
words, institutional or organizational deficiencies shortcomings could not be laid at

Petkovt's door.

1031 |hid., T.49438-45.

10321pid., T.49407.

10335ee Annex 10Activities of the HVO Military Police.
1034Exh.P00108, p.8-9.

1035Exh.P03642, item 4.6;

1036 5ee para.62(i).
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639. The Indictment refers to only omaeasure that could be said to be relevant to
Petkovi’s alleged failure to prevent crimes. The Indictinetaims that it was part of
Petkovt's responsibility to ensure that all HB/HVO armeordes conduct themselves in
accordance with the Geneva Conventions and intemat humanitarian law and that all
prisoners, detainees and other persons held by YiB/Bkmed forces be treated in compliance
with such conventions and law. The allegation peeged in relation to all defendants, without
discrimination nor any effort to determine whofagct, was obliged to do so under the relevant
regulations.

640. Every soldier in the HVO knew that he was megfuto act in accordance with the law,
including humanitarian la#?®” No one would need to be reminded that murderingruring

is a crime and that it should not be done. Sugggshat a failure to remind troops to not do so
would render that superior guilty of the murdetature is simply unreasonable as a matter of
both law and fact. No army in the world requirassdbmmanderdet alone its highest ranking
officers to remind soldiers to abide by those laws eveng tthey go in the field under threat
of criminal prosecution. There is no binding statactice the prosecution could point to, nor
any customary rule, that would require such an ameburden and place penal consequences
upon such a failure. That is because any membdhefarmed forces is under such an
obligationas a matter of lavalready. However, as already noted, whenever hsidered that
this was necessary and reasonable to do so, Pétkgplicitly gave such reminders in his
orders. Therefore, to the extent that he would dd t have had any responsibility in this
matter, he may be said to have fulfilled“t

641. The Prosecution also failed to establish tiiand where a failure of some sort was
found to have occurred, it was of such seriousaes® meet the minimum threshold of gravity
relevant to customary international law on thanpd{*®

642. In light of the above, it might be concludbkdttthe Prosecution —

(1) failed to properly plead its case in relationthat element of Article 7(3);

(i)  failed to establish beyond reasonable doulet sicope or nature of Petkéwd legal
duties in that regard;

(i)  failed to establish beyond reasonable doubtatieged material ability;

(iv) failed to establish beyond reasonable douat ke culpably failed in his duty to prevent

or punish any of the alleged crimes;

1087 Exh.P0O0588, art 23.

1038 5ee Annex 7Petkovi's orders concerning humanitarian law and custorwar.

1039 The standard is that of a “gross dereliction ofytiBagilishemaAC, par 36), i.e, “personal neglect
amounting to a wanton, immoral disregard of theéoacof his subordinates amounting to acquiescexidaih
Commandb43-4).
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(v) failed to establish that any attributed failuveuld be so grave as to engage his liability
as a matter of customary 1\
The Prosecution case must fail for these reasaos al

3. Commission by omission

3.1 General pleading considerations

643. In a number of places in the Indictment, thesBcution has allegead relation to the
defendants as a grouthat liability could result from certain allegednssions which the
Indictment says are culpable. Whilst making suaabtrand unspecific allegations as regard all
six defendants, the Indictment does not specifingles incident where, it is alleged, Petkovi
had such a duty to act in relation to given indixts and culpably failed to do so. An
allegation of a culpable failure attributable Retkové himself is to be found in two places
only in the Indictment:
0] At paragraph 228 regarding his alleged supegsponsibility;
(i) In paragraph 17.4(n), which refers back to tk@me alleged failure, namely, to
prevent/punish crimes of subordinates as a supterihe alleged perpetrators.
644. No other culpable failure is attributed tok®gtc in the Indictment and no other legal
duty is identified in relation to him so that theoBecution’s omission-case is, as far as
Petkovt is concerned, limited to an allegation that, irspecified circumstances, he failed to
fulfill his duty to prevent or punish vis-a-vis sadinates who had committed crimes. It is not
specified in relation to what crime or what indival that alleged failure is supposed to relate.
645. The Indictment says not a word about the pistances, occasions or situations where
Petkovt is alleged to have culpably failed in this duty pesevent/punish crimes of
subordinates. Nor does it say a word of the regnfatvhereabouts of the legal duties which he
is said to have culpably violated. In other wottig, Indictment fails to:
0] Identify in the relevant laws and regulatiohsge alleged dutiesvhich Petkow is said
to have breached: what was it that the Prosecsaga he was materially able to do and legally
required to do and which he culpably failed to déhat law/regulation, the Prosecution
claims, provided for those duties and enabled linadt in the circumstances? As discussed
above, the Prosecution was required to give naticaich materially-central facts and it failed
to do so as to prejudice the Defence ability tgppre!®*

(i) Provide clear and detailed notice of thoseastgns/circumstancashere, it is alleged,

Petkovt was required and was materially able to act agamsinal subordinates in line with

his alleged legal duties and where he knowingly enlppably failed to do saNot a single

1049 Mettraux,Law of Command Responsibility.260et seg(and references).
1041 BlaskicAC, paras.218(c) and 220.
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instanceof this occurring is identified in the Indictmetot by incident, not by alleged
culpable subordinates, not by date, not by location

646. Such pleading practice amounts to trial by ashb The Trial Chamber would violate
minimal pleadings requirements and Petksvfundamental rights to adequate notice of the
charges if it were to enter a conviction on theida$these pleadings. In those circumstances,
a case for a culpable omission (apart from thosesidered separately regarding command
responsibility charges) could not be said to formahd part of the Prosecution case against
Petkovt.

3.2 Legal considerations

647. An omission is capable, in some circumstantestrigger the individual criminal
responsibility of an individual under customaryeimational law. This sort of liability is,
however, narrowly construed as a matter of custgr@y. When it was suggested, during the
negotiation of the ICC Statute, to include a gehpravision on liability for omission, States
overwhelmingly rejected that proposition.

648. Omission can give rise to individual crimimasponsibility only if a person failing to
take an action has a duty to &€ That duty has to be legal, prescribed by &% Therefore,
establishing thede jure authorities, duties and obligations of an accusedelation to the
specific issues in question is a precondition fetednining that he/she failed to perform
his/her legal duty to act in the particular circtiamees of the case.

649. Liability for omission is only sanctioned @snatter of customary international law in
relation to three sets of well-identified legal igakions to act: (i) superior responsibility; (ii)
principal liability under Article 7/1, and (iii) a@essorial liability (instigation, aiding and
abetting) under Article 7/1.

650. First, liability for an omission to act maycoc where crimes have been committed by
subordinates of the accused if and where he is gshallvother conditions being met, to have
culpably failed to prevent or punish these crinfssigerior responsibility”}°** To be relevant

to a superior’s responsibility under that doctrities legal duty that has been breached by the

superior must be shown to have been his own (raatahanyone els&€}*” and the dereliction

1942 Galic AJ, para.1750ric AJ, para.43Kayishema and Ruzindafa, para.202.

1943 Milutinovic TJ, para.90Galic AJ, para.175Qric AJ, para.43.

1044 5ee, generallyHalilovic TJ, para.54 and references cited therein. SeeFalfemaTJ, para.234Brima TJ,
para.783.

1045 5ee, generallyTadic AJ, para.186. See al§elebiciAJ, para.239Krnojelac AJ, para.171High Command
case TWC XI, pp 543-4 (“[i]f [von Leeb’s] subordinateommanders disseminated [an unlawful order] and
permitted its enforcement, that is their respotigjband not his”);Celebici TJ, para.400Kordic TJ, para.447;
BagilishemaAJ, para. 35Krnojelac AJ, para.171AleksovskiTJ, para.72HadzihasanovicTC Decision on
Jurisdiction, para.13Halilovic TJ, para.54.
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must be shown to be attributablehim (and no one elsé}° In this context, the applicable —
domestic — regime (in this case, the legal regippglieable to Petkovi in his successive
capacities as chief of staff and then deputy-condegnis most directly relevant to
establishing the nature and scope of those dutiesevviolation could result in rendering him
liable under that doctrin€’

651. The second recognized form of liability forission under customary law is a culpable

omission of the legally-recognised duty to protpdsoners-of-war’*®

Again, to trigger a
defendant’s responsibility under that theory lidjl(a) such a case must be properly pleaded
in the Indictment (and it has nbeen done in this case in relation to Pet®oand, all other
conditions being mét*® (b) it must be shown that the defendant was resiptenfor and had
the legal duty to care for prisoners of wars industody and (c) that he culpably failed to do
so (which in turn pre-supposes that he had dhpacity and not just the legal duty, to
act'®®9.2%1 The legal duty in question must be expressly gtedifor under the laws of war or
be provided for in an applicable rule of criminalM as onlycriminalisedforms of omission
could ever be relevant to liability under such aaty of liability>>* This second sort of
liability for omission (i.e., one stemming from atg to protect POWS) is not relevant to
Petkovt as it has not been charged against him, and becassxplained above, he had no
duty or responsibility vis-a-vis POWs and otherailetes once they had been handed over to
the authorities competent for their detenttdi.

652. Customary international law recognizes a thod of culpable liability for an omission
to act — not relevant to these proceedings, asnbt part of the charges — “by tacit approval
and encouragement?™ or “approving spectator” doctrif®°, where a person with superior

1048 |hid. See, alsoHadzihasanovicAJ, para.154HadzihasanovicArticle 7(3) AC Decision, Separate and
Partially Dissenting Opinion of Judge Hunt (notsgisting on this issue), para.9.

1047 gee, generally, Mettraux,aw of Command Responsibilitp.56-63 and authorities cited therein, in
particular, Halilovic AJ, paras.183, 210-213Ntagerura AJ, paras.342-343BoskoskiTJ, paras.49&t seq
(upheld on appeal).

1998 Mrksic AJ, paras.150-151, 20Mrksic TJ, paras.668-669.

104%1f for instance, omission is charged as a formiding/abetting, it must be shown that the culpdailere to
act had a substantial effect on the commissiomefunderlying act (see, e.rksic AJ, paras.146, 200, 202).
For commission by omission, proof is required adricrete influence”@ric AJ, para. 41Mrksic AJ, para.156),
a material fact again na@tlleged in this case. Respectimens rearequirements would also have to be met. No
omission-basedhens reds pleaded in the Indictment against Petkovic.

1050 Mrksic AJ, para.154; Ntagerura AJ, para.335.

1051 See, generallyMrksic AJ, paras.134-1350ric AJ, para.43;Brdjanin AJ, para.274Galic AJ, para.175;
SimicAJ, footnote 259Blaskic AJ, paras.47-48, 663, footnote 138&dic AJ, para.188. See, alsNtagerura
AJ, paras.334, 370NtageruraTJ, para.333.

1052 gee, e.g.NtageruraTJ, para.660. Thiirksic Appeals Chamber declined to expressly rule on plodt
(Mrksic AJ, para.151; see aldtiageruraAJ, paras.334-335).

1053 gee paras.299-300.

1954 0Oric AJ, para.42. See al$dtageruraAJ, para.338.

1055 AkayesurJ, paras.693-&urundzijaTJ, para.273Aleksovskird para.1250ri¢ TJ para.284Brdanin AJ,
para.277
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authority is present at the scene of a crime atghobly fails to act in violation of a duty to act
recognized by international 1atf>° This has not been alleged (nor proved).

4. Other forms of liability

4.1. General pleadings issues

653. As already noted, the pleadings are entirgygequate as regard material facts alleged
to be relevant to the various forms of liabilityacged against PetkaviSimply stated, they are
nowhere to be found in the Indictment. Even thetrbasic elements of these forms of liability
(includingactus reusandmens reaattributed to Petkoy) are missing in relation to what could
be said to constitute the alleged culpable condti€etkove. This should warrant a complete
dismissal of charges.

4.2. Planning

654. ‘Planning’ liability ‘envisions one or more gens formulating a method of design or
action, procedure, or arrangement for the accommiét of a particular crimé®’ None of

the material facts relevant to such form of lidhils pleaded in the Indictment, thereby making
it impossible for the Defence to prepare.

655. The Prosecution has not identified any actcolpable criminal planning in the
Indictment attributable to Petkavi®®® Nor has it established beyond reasonable doubt any
such act that could be said to relate to any ofciimes charged in the Indictment. To the
extent that any planning went into the commissibarty of the crimes charged, none has been
shown to have benefited from Petkdsi involvement (let alone any “substantial” sort as
would be relevant to establishing his responsibilitder that theory of liability).

656. Finally, there is no indication that Petlko\directly or indirectly intended that (any of
the crimes charged in the Indictment) be committ&&' This has not been shown in relation to
any of the crimes charged. The Prosecution has thilexdféo establish beyond reasonable
doubt the requisitenens redhat attaches to that form of liability.

4.3. Instigating

657. The Prosecution generally alleges that Retkeould be found responsible for
“Instigating” crimes charged in the Indictment — time sense of ‘urging, encouraging or
prompting’ another to commit a crime and causinat therson to do $&° - but it did not

connect that general allegation with any of theantyihg crimes; nor did it identifyany

1056 gee, generallyBlaskicAJ, paras.47-48

1957 semanza\J, para.380.

1958 The Prosecution also failed to put its case ofrfplag” clearly and un-ambiguously to Petkovic imss-
examination.

1059 E g.BlaskicTJ, para.278Kordic and CerkedJ, para.386.

180 F §.BagilishemaTlJ, para.30SemanzdJ, pars.381RutagandalJ, para.38AkayesurJ, para. 482ylusema
TJ, para.120Kajelijeli TJ, para.762KkamuhandarJ, para.593BlaskicTJ, para.280Krstic TJ, para.601.
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material fact that would support this broad alleggtnor did it identify which crime(s) he is
alleged to have instigated or how; nor did it pleag material fact pertaining to the underlying
mens reaSuch pleadings are not such as to enable thenBete prepare for trial. Prejudice is
significant and charges of instigation should setjiarded on that basis alredtfy.

658. In any case and furthermore, there is noeewmd that Petko&iinstigated any of the
crimes charged in the sense defined above. Nohesaicts has been shown to have caused —
in the sense of a directly and substantially cbnting to encourag€®®— another to commit a
crime. Nor has he been shown to have been ‘urgingpuraging or prompting’ another to
commit one of the crimes charged in the Indictmémitead, his acts and statements clearly
show that he did not want and did not support csirzaed made it clear to others that this was
the case: that view would have been clear to anydreheard his public statements and knew
of his involvement in finding peaceful solutionsth@ conflict with ABiH officers.

659. The Prosecution also failed to establish bdyoeasonable doubt that Petkovi
possessed the requisiteens reanamely, that ‘he [or she] directly or indirecthitended that
the crime in question be committé¥®and ‘intended to provoke or induce the commissibn
the crime, or was aware of the substantial likedththat the commission of a crime would be a
probable consequence of his a¢t§* There simply is no evidence that would supporhsac
conclusion, let alone beyond reasonable doubt. efheralso clear evidence supporting a
contrary conclusion. In those circumstances, it likdoe unreasonable to conclude that he
possessed the requisite mens rea.

4.4. Ordering

660. The Indictment does not identify a singlespridsued by Petko¥ias an alleged basis to
find him responsible for “ordering” any of the cesicharged against hiflens reaandactus
reus relevant to this form of liability are not evenatgd in the Indictment. In those
circumstances, the Defence could hardly be expectedentify a case that is invisible from
the pleadings®®

661. In any case and furthermore, the Prosecutisnfdiled to establish beyond reasonable
doubt any instances where Petkosisued an order to commit a crime to individuaider his

authority. None of the crimes charged in the Indiett has been shown to be the result of an

1961 The Prosecution also failed to put its case oftfgating” clearly and un-ambiguously to Petkoii cross-
examination.

1962\ dindabahiziTJ, para.456.

1083 Blaskic TJ, para.278Kordic and CerkeZlJ, para.386Naletilic and MartinovicTJ, para.60Kordic and
CerkezTJ, para.387KvockaTJ, para.252.

1064 Naletilic and MartinovicTJ, para.60Kordic and CerkeZ J, para.387KvockaTJ, para.252.

195 The Prosecution also failed to put its case of éarthy” clearly and un-ambiguously to Petkb cross-
examination.
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order issued by Petkavi The Prosecution has therefore failed to proveatitas reusof this
form of liability beyond reasonable doubt.

662. Those Petko¥iorders expressly mentioned in the Indictment hbagen dealt with
above and have all been shown to have been lawfdharacter or could reasonably be
regarded as such by Petkowt the time and in the prevailing circumstancegerEif some
orders were regarded as unlawful in nature (thekdead to the labour of the detainees of 15
and 20 July 1993 and 8 August 1993), none of thexs @arried out and, further, all of them
were issued with the genuine, good faith, beliet they were indeed lawful so that a mistake
of law/fact would have prevented Petkoto form the requisitenens reaeven if the orders we
executed and crimes upon these orders commtff&d.

663. Nor has the Prosecution shown beyond reakodahbbt that Petko¥iissued any order,
let alone any mentioned in the Indictment, with thguisitemens reaand that any crime has
been committed in the execution of his order. Patkbas not been shown to have issued any
order with the intention that any of the crime e against him be committé¥ nor ‘with

the awareness of the substantial likelihood thetime will be committed in the execution of
that order'®® Tellingly, the Prosecution failed to put such aseao Petkow in cross-
examination as he would have been required to doithaursued such a case against him in
relation to any of his orders.

4.5. Committing

664. In paragraph 218 of the Indictment, the Rrosen alleges that all six accused (i.e.,
Petkovt included) “committed” some of the crimes chargetihpugh it made it clear that it
did not allege that any of the accused personaijopmed theactus reusof any of the crimes
charged). The Prosecution did not plead in thaagraph or anywhere else in the Indictment
any material fact as would have specified/particeésl (and given notice of) what act or
conduct, it said, could render Petkoliable under that form of liability and, if so, nelation
what crime(s) charged. The absence of these drmheterial facts deprived the Defence of the
ability to effectively confront those allegations.the absence of clarification on that point, the
Defence understands this allegation to be limitedrt allegation that “committing” liability is
limited to an allegation of culpable participationthe alleged JCE (as addressed above). The
Defence cannot decipher any other case relevahatdorm of liablity from the pleadings.

665. JCE-allegations have already been dealt viittivew Suffice to add here that Petkovi
has not committed any of the crimes charged inltidkctment. None of his act or conduct

could be regarded as amounting to the physicalgbefon of the relevant criminal act or to a

186 5ee paras.365-376, 503-512.
1967 Blaskic TJ, para.278Kordic TJ, para.386.
10%8 BlaskicAJ, para.42.
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culpable omission in violation of a rule of crimifaw.°®® Nor has Petkovi been shown to
have possessed the requisitens redor any of the offences charged. As already ncaeal
times relevant to the charges, Petkoatted and conducted himself on the understandiaiy t
he was acting lawfully at all times. If the Chamlyegre to consider that any of his actions
were in fact unlawful, it would have to conclude) the evidence discussed above, that
Petkovt must have committed a mistake of law or fact garme the lawfulness of his conduct
which prevented him from forming the requisite @bfe mindset. The Prosecution has failed
to exclude this conclusion as being reasonabléeénctrcumstances (in particular, in light of
Petkovt’'s words and deeds to improve the lot of civiliam$lerceg-Bosna).

4.6. Aiding and abetting

666. Pleadings are entirely inadequate in relaiotiis mode of liability: no material fact is
identified as would provide notice of what, the $&goution claims, could render Petkolable
under that doctrin&"°

667. To be convicted under that mode of liabilibg accused must be shown to have carried
out an act of practical assistance, encourageraentpral support to the principal offendéf*
The act of assistance must be shown to have hsubatantial effect’ on the commission of the
crime by the principal offendéf’?

668. The Prosecution has failed to connect anyetfd¥ic’s actions in such a way with any
one crime charged in the Indictment (whether asasten of material facts pleaded in the
Indictment or as a matter of evidence proving alegation beyond reasonable doubt).
Tellingly, the Prosecution failed to put such ategdtion (in relation tany of the charged
crimes) to Petkovi during cross-examination as it was required tdidaelation to each and
every crime that he alleged PetkbViad aided and abetted). The fact that his actioight
have accidentally coincided with a crime or thanight have unwittingly have had that effect
is not such as to allow for the conclusion thatabeused willingly aided and abetted a crime.
669. The Prosecution also failed to establish BetkovE ever acted — in relation to any of
the crimes charged — with the requisitens reaAt its most basic, Petkavhad no awareness
that he was aiding or abetting any of the crimesm@bd in the Indictment. The Prosecution has
not presented any evidence that would allow foregond reasonable doubt finding to the
contrary. Nor was Petko¥iaware in relation to any of the crimes chargethenindictment of

the essential elements of these crimes committettidprincipal offender and of the principal

109 Regarding «omission» liability, see paras.643-652.

1070 gee, in particular, above, at para.652, concerming suggestion that Petkévaided and abetted by
omission.

W71 E g.Celebici AJ, para.352TadicAJ, para.229BlaskicAJ, para.46

1072 FyrundzijaTJ. paras.223, 224, 24BlaskicAJ, para.48
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offender’s state of mind; nor was he shown to haken the conscious decision to act in the
knowledge that he thereby supported the commigsfitine crime'®”® All of these propositions
are based on false assumptions and distorted geaufirihe evidence. As far as real and
concrete evidence is concerned, there is no casgstain such allegations.

670. Again, Petko¥is acts and statements render it unreasonableato tire inference (as
the only reasonable conclusion on the evidencd) lthaacted with the requisite mindset in
regard to any of the alleged crim@§?

5. Conclusion

671. In light of the above, considering all of taadence presented, the inadequacy of the
charges, all of the parties’ submissions and ingl@nce with the principle of the presumption
of innocence, the Defence respectfully submits thatTrial Chamber should acquit Milivoj

Petkovt of each and all charges that have been laid agaims

VI. CONSIDERATIONS PERTAINING TO SENTENCE

672. The Defence has submitted above that Petlsthvauld be acquitted of all charges. The

present submissions should not in any way be irggegd as qualifying that positioRlowever,

should the Trial Chamber take a different view andvict Petkow, the Defence submits that

the following considerations would be relevant titigation:

0] Petkovt is married and has two (married) daughters, arebtgrandsons.

(i) His age (61) should also be taken into accousbfar as a lengthy sentence would
effectively deny him any chance to be free again.

(i) [REDACTED].

(i)  He has no criminal record and has lived an exemplaw-abiding, life. Prior to the
ICTY Indictment (2004) Petko¥iwas not suspected, investigated or charged for any
crime.

(iv)  In his relations with the Tribunal, Petkéwias always shown great respect towards the
court and been fully co-operative with its orgahe previously testified in two ICTY
proceedings, in both cases as a witness for tipecése Trial Chamberf’

(v) As soon as he became aware of the ICTY Indictmgatnat him, Petkovi notified

Croatian authorities of his intention to place hafhsit the disposal of the ICTY in the

073 gee, generallydleksovskiAd, paras.162-165:adicAJ, para.229.

1074 See Annex 1HVO and ABiH components of the BH Armed Fordesnex 2:HVO and ABIH — Joint
commandsAnnex 3:HVO plans: ABiH ally Annex 5:Petkové’s orders concerning tensions and conflicts
between HVO and ABiHAnnex 7:Petkové’s orders concerning humanitarian law and custorhwar.

1971t must be noted that the ICTY Prosecutor did rsitfar an interview with Petkogi
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shortest time possible. He voluntarily surrendecethe Tribunal on 5 April 2004, five
days after receiving the Indictment.

His conduct during the trial has been impeccabétkd¥ic regularly attended all court
hearings [REDACTED] Throughout the proceedings he &lways been respectful to
the Trial Chamber, victims, witnesses, the Prosecuand the co-accused and their
counsels.

He testified in this case in order to assist thal¢hamber to establish the truth about
the events charged in the Indictment and the rbleoous individuals in those events.
He answered sincerely, to the best of his knowl&dgellection, to all questions put to
him by the Honourable Judges, the Prosecutionccased and their defence counsel.
During his testimony he was consistetnly respecifull expressed his regret for the
victims of the BH conflict.

Whilst at the UNDU, Petkovi has been an exemplary detainee, never causing any
problem — whether during his actual detention orirdu his repeated provisional
releases|[REDACTED)]

During the conflict, Petko¢itook many steps to try to improve situation/circtamces
affecting the vulnerable. He showed a great dealoofperation with members of the
BH Army with a view to find a peaceful solution tiee conflict and end the sufferings
of the civilian population.

His motives for coming to Bosnia and Herzegovinarevepstanding and wholly
honorable.

The circumstances in which he had to fulfill hisndates could not have been more
testing. His actions and the gravity of any fabhttshould be attributed to him should
be judged in that light.

Petkovt helped to put an end to the conflict by renewimng rfegotiating efforts with
the BH Army commanders.

In conclusion, the Defence respectfully subrtiait each and all of these considerations

is mitigating in character and should be treateduah should the Chamber decide to convict

Petkovt.

Respectfully submitted by,

Aol c.{

Vesna Alaburd
Counsel for Milivoj Petkov
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ANNEX 1
HVO and ABIH components of the BH Armed Forces

20 June 1992Request by Milivoj Petkovic to HVO in Konjic and Gornji Vakuf / 4D00397/

clear up the situation you are faced with, I expect that yvou did not forget that TO and HVQ
are integral parts of OS BH (the Armed Forces of Bosnia and Herzegovina), Instead of

21 July 1992 Izetbegovi and Tudman: Agreement on Friendship and Cooperation
/P00339/

6. The armed component of the Croatian Defence Council

( Hrvatsko Vijece Obrane ) is an integral part of the united armed forces of the

Republic of Bosnia and Herzegovina. The Croatian Defence Council will have
its representatives in the joint command of the armed forces of Bosnia and

Herzegovina.

06 August 1992 Decree with the force of law on the BiH armed force 4D00410/
Article 1

In the Decrec with the Force of Law on Armed Forces of the Republic of Bosnia and
Herzegovina (“Official Gazette of RBH”, number 4/92, 7/92 and 9/92), Article 2 has
been changed and reads as follows:

“The Republic’s armed forces shall comprise the Army of the Republic of Bosnia and
Herzegovina (hereinafier: the Army).

Constituent part of the Army shall comprise the Croatian Defense Council, as well as
other armed compositions which place themselves under the single command of the
Army.

09 October 1992 ublication Oslobodjenje: Izetbegovic in Mostar 1D02077/

[ZETBEGOVIC stated that soon a single command of the Armed Forces of
BH would be established consisting of the leaders of the BH Army and the HVO. The

16 October 1992Izetbegovic's order: raising the blockade around Sajevo 1D02432/

1. The armed forces of Bosnia and Herzegovina (the BH Army and the
HVO /Croatian Defence Council/) shall immediately begin preparations for the
operation to lifl the blockade of Sarajevo city by military means (in all forther
documents: the Sarajevo operation, shortly: operation "S"). The operation shall be
prepared and carried out as soon as possible.
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20 April 1993 /Halilovi ¢ and Petkovi: Agreement/P02002/

1) The BiH Army and the HVO /Croatian Defence Council/ are equally treated
legitimate military forces of the Republic of Bosnia and Herzegovina.

25 April 1993 /Izetbegovi¢, Boban, Tudman: Joint statement/P02078/

3. The signatories of this Joint Statement urge all commanders
and units of the Army of Bosnia and Herzegovina and of the Croatian
Defence Council (HVO) to unconditionally respect all the thus far
concluded agreements between the 'r:epresentat.f'ves of the Croatian and
Mug}fm peoples in the Republic of Bosnia and Herzegovina. In particular,
they-urge' military units of the Army of Bosnia and Herzegovfna and of the
Croatian Defence Council to immediately start implementing the
Agreement on fhe legality of both the Army of Bosnia and Herzegovina
and the HVO, and on the establishment of a joint command of both forces
made up of representatives of both headquarters (Annex 1).

25 April 1993 MHalilovi ¢ and Petkovié: Supplement to the Joint StatementP02091/

1. BiH Army and HVO shall keep their separate identities and organisation of the
Command. Their activities shall include all classes of staff, logistics, guidance,

training, morale and identity.

[S]

They shall form the Joint Command which is going to be responsible for

control of operations in military districts.

13 May 1993 Hina / Akmadzic's letter to Ghali and others: Aggression on Croats1D02728/

STOLTENBERG. They point out in the letter that calling the Croatian Defence
Council a “paramilitary unit of the Bosnian Croats™ is unacceptable, false and
insulting because the HVO units are legitimate and defined as the first, and for a long
time now as the only regular defence army of the Republic of BH.

14 June 1993lzetbegovic order: immediate cessation of all hodtiies between the units of A BiH
and HVO /4D01611/

2. Persons responsible for fulfillment of this Order are : Commander of Army of BiH —
Rasim Delic and Commander of HVO General Staff — Milivoj Petkovic.




IT-04-74-T

29 June 1993BiH Presidency 1D02664/

We recognise the HVO /Croatian Defence Council/ as a constituent part of the
armed forces.

20 July 1993 Izetbegovic's decision4D01586/

The units of the Army of BH and the units of the Croatian Defence Council are
called upon to nn!n-:zdiuLcly and unconditionally, cease their attacks on one
another, and immediately begin to release captured soldiers and civilians.

01 March 1994 ¥Washington Agreement 4D01234/

vI
MILITARY ARRANGEMENTS

Both sides agree to the establishment of a unified military
cemmand of the military of the Federation.

The sides will develop comprehensive t:ansit:_icnal
azrangements to that end in the coatext of a militazy
agreement. In the transitional period:

e current command structures will remaia in place;

26 March 1994 Organisation and tasks of the Joint Staff4D01300/

A ten-man Joint Staff based in Sarajevo is hereby established, consisting of
five (3) officers from each side, appointed by the commanders.

26 August 1996 Law on the Armed Forces of the B&H Federation 4D00826/

Army ol Federation is composed oft formations of the Army of B&H and the Croatian
Defence Council up to and including the level of corps and military distriet, and is constituted
of peacetime and wartime forces.

19 April 2004 /Alija 1zetbegovi¢ and Franjo Tudman: Agreement on Friendship and
Cooperation 2D00628

As defined by this Law, the following shall be considered defenders: members
of the Army of the Republic of Bosnia and Herzegovina, of the Croatian Defence
Council and of the police force of the relevant internal affairs body (hereinafter; the
Armed Forces) who participated in the defence ol Bosnia and Herzegovina (the
beginning of the aggression against the municipality of Ravno) between 18 September
1991 and 23 December 1990, i.e. until the cessation of the imminent threat of war,
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19 May 2005 Decree on criteria, way and procedure of the recattion of time spent in defence
of Bosnia and Herzegovina into the pension senioritgs special seniority, Article 23D03226/

Right to a special seniority in double duration, which comprises in the pension
seniority, has the member of the Croatian Defence Council, member of the Army of
the Republic of Bosnia and Herzegovina, active and reserve police composition of the
competent organ of the Interior, an official and an employee of the competent
Ministry of defence (further in text, member of the Armed forces) who participated in
defence of Bosnia and Herzegovina in the period from 18™ of September 1991 il
23" of December 1993.

01 January 2006Decree on the special rights of the bearers of thvear commendations and
members of their families, Article 1 2D01183/

This Law shall define the rights, conditions and procedures related to the
rights of the recipients of war decorations and awards and the family members of the
recipients of war decorations and awards who were killed or are deceased or missing,
members of the Army of the Republic of Bosnia and Herzegovina, the Croatian
Defence Council and the Ministry of the Interior, for their military services in the
homeland/defence and liberation wir from 18 September 1991 1w 23 December 1995,

29 August 2007 Decree on acquisition of rights to retirement paychck under the lucrative
conditions, Article 1 2D01181/

“This. Decrea shall temporarily regulate the conditions and proceduore for
exercising the right to an old age pension under favourable conditions of discharged
members of the former Army of the Federation of Bosnia-and Herzegovina (the
Croatian Defence Council and the Army of the Republic of Bosnia and Herzegovina),
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ANNEX 2
HVO and ABiH — Joint commands

21 July 1992 Izetbegovi and Tudman: Agreement on Friendship and Cooperation
/P00339/

6. The armed component of the Croatian Defence Council
( Hrvatsko Vijece Obrane ) is an integral part of the united armed forces of the
Republic of Bosnia and Herzegovina. The Croatian Defence Council will have

its representatives in the joint command of the armed forces of Bosnia and

Herzegovina.

09 October 1992 ublication Oslobodjenje: Izetbegovic in Mostar 1D02077/

[ZETBEGOVIC stated that soon a single command of the Armed Forces of
BH would be established consisting of the leaders of the BH Army and the HVO. The

02 November 1992UN Security Council Doc S/24748; Joint Communiquérotalks between
Tudjman and Izetbegovic in Geneva on 1 November 1291D01543/

The two Presidents agreed that the latest conflicts between some B-H Army
units and the Croatian Defence Council (HVQ) formations were detrimental to
thelr continued struggle against the jolnt aggressor. These conflicts should
be stopped immediately and the culprits dismissed and punished. Joint
unbiased commissions will be set up to determine individuwal responsibility.
Similar occcurrences will be avoided in the future through proper actions

ineluding uwrgent formation of a joint command of armed forces of B-H Army and
HVO.

27 January 1993Joint statement signed by Izetbegovic and Boba#01329/
2. Commanders of the BH Army Main Staff and the HVO Main Staff must

immediately determine the responsibility for the outbreak of the fighting at all levels

and form a joint command without delay.

27 January 1993Retkovic’s order /P01322/
Get in touch with the respective BiH Army commanders at the level of zone of

operations in order to form joint commands.

28 January 1993Rasalic’s order AD00366/

On the hasis of the joint statement Izetbegovic-Boban of 27 _Janua:y 199'3.: in ac:mrclau:lce ;fu::;h
count 2 of the said statement in connection with Ithe establishment of joint comman d{} ;
Amy RBH anf the HVO, till the [u}l realization of 1}_1:: order on joint command as
temporary solution and in accordance with an agreement with HVO
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28 January 1998Petkovic' order /P01341/
Pursuant to the joint statement made by Mr Mate BOBAN and Mr Alyja

IZETBEGOVI] 1n Geneva on 27.01.1993 and in accordance with Item 2 of the above-
mentioned statement on forming of a Joint Command of the Army of Bosnia and
Herzegovina /A BiH/ and the HVQ, and before a complete implementation of the
order on a joint command, and i accordance with the agreement with the A BiH 4

Corps. as a temperary solution I

11 February 19980rder by Petkovic/P01467/

1. The F:?Hlnlal'ldt:ll' of the BH Army 3rd Corps and the Commander of the HVO
Central Bosnia Operative Zone (HadZihasanovi¢ and Blaski€) shall form a joint
coordinating team of three members each, presided over by the said gentlemen. The
team shall have the following assignments and powers: .

13 February 199B80rder by Blaskic and Hadzihasanovic 4D01205/

Pursuant to the joint order issued by the Chief of the Main Staff of A R BH /Army of the
Republic of Bosnia and Herzegovina/ and the Chief of the Main Staff of the HVO of the
HZ — HE /Croatian Community of Herceg Bosna/ of the Republic of Bosnia and
Herzegovina, confidential number 01-131 of 11 February 1993, item 1 ¢) and item 5, and
with the aim of preventing any disagreements between the forces of the A R BH and the
HVO of the HZ ~ HB R BH, I hereby issue the following

20 April 1993 /Agreement by Petkovic, Halilovic, Morillon and Thebault /P01988/
3/ VITEZ JOINT OPERATIONAL CENTRE 1S ESTABLISHED AT THE LEVEL
OF THIRD CORPS BiH ARMY AND HVO OZ MIDDLE BOSNIA AS ‘THE
BEGINNING OF A JOINT HEAD QUARTER WHICH IS TO BE CREATED
COMPLETELY IN THE FOLLOWING DAYS. .
THIS JOINT OC WILL BE HEADED AT ITS BEGINNING BY BOTH DEPUTY
COMMANDERS AND WILL INCLUDE REPRESENTATIVES OF ALL BRIGADES OF
BOTH SIDE. :

——— o it e i e rm s WL T

24 April 1993 /Joint statement of Izetbegovic and Boban witnessdaly Tudjman /P02078/
they urge military units of the Army of Bosnia and Herzegovina and of the

Croatian Defence Council to immediately start implementing the
Agreement on fhe legality of both the Army of Bosnia and Herzegovina
and the HVO, and on the establishment of a joint command of both forces
made up of representatives of both headquarters (Annex 1).

25 April 1993 /Appendix 1 to Joint statement by Izetbegovic, BobarHalilovic and Tudjman
/P02091/
1. The Army of BiH and the HVO will keep their individual identities and

establishment of the Command. Their activities will include all the aspects of
personnel, logistics, leadership. traimming, morale and identity.
They will form the joint Command responsible for control of the operations of the
military districts.
3. The jount Command will consist of two Commanders-in-Chief, General

HATILOVI] and General PETKOVTI], who will meet on a regular basis, at least

once a week. They will establish the permanent main staff, which will be located

(=]
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26 April 1993/ Appointment of the HVO officers to the Joint HYO and A BH Command by
Petkovic AD0455/

Based on the Joint Statement of Mr. Mate BOBAN and Mr Alija
[ZETBEGOVIC resulting from the meeting held on 24 April 1993 in Zagreb and pursuant to
point 3 of the Statement and Annexe no. 1 and with regard 1o the organization of the
command of the A BH JArmy of Bosnia and Herzegovina/, I hereby

APPOINT

1. The following HVO officers to the Joint HVO and A BH Command:

30 April 1993 /Order signed by Petkovic and Halilovic re: implememation of joint commands at
the level of operative zones' Corps02155/
1. A Joint Command at the level of 3 Corps Command and Operations Zone Middle
Bosnia 1s to be formed. It will consist of the Corps’ and Operations Zone’s
Commanders Enver HAD@IHASANOVI] and Tihomir BLA[KI]. their deputies. and
an operative organs made of at least three representatives of the Army of BiH and
HVO, appointed by the Corps™ and Operations Zone’s Commanders.

01 May 1993 Blgned and stamped order issued by BlaskidD00594/
On the basis of the joint urd:r ne. fi li=|::.n,1blefl of 307 April 1993 issued by the HVO'
an Headquarters Chicf of Sla.ff and the BH Amy Main Haaﬂqunﬂcrs Chicf of -
: taﬂ' and with the purpcse of itz Full unpl:mmuum, Ihemby
ORDER
On behalf of the HVO Operative Zone, I hereby name and sppoint the
fo]]omng members'of the Jmm Cnmmand at the C:orps level:

12 June 1993 Agreement signed by Petkovic and DeliP02726/
1. From 1400 hours on 10 June 1993, absolute cease of fire will be introduced, as well

as freezing of military activities, including military movements, deployment of troops

and further fortification.
2. UNPROFOR and ECMM “/European Community Monitoring Mission/™ will
supervise implementation of cease of hostility, along with Joint Command consisting
of Colonel Filip FILIPOVI]. Franjo NAKI] and @ivko TOTI] on behalf of HVO
“/Croatian Defence Council”™ and Colonel Stjepan SIBER, Vehbya KARI] and
D’emal MERDAN on behalf of ABiH “/Army of BiH/”. Meetings, during which they
will discuss the results of the implementation of this Agreement, will be held in the
Command of British Battalion 1n Vitez (ECMM Head Office).

26 March 1994 Organisation and tasks of the Joint Staff issuetly Ante Roso and Rasim Delic,

Sarajevo AD01300/
A ten-man Joint Staff based in Sarajevo is hereby established, consisting of
five (3) officers from each side, appointed by the commanders.
The officers shall be appointed five days after the signing of this document.
The appointments shall be made by the commanders of the ARMY OF THE
REPUBLIC OF BH /R BH ARMY/ and the CROATIAN DEFENCE
COUNCIL. Dispatch and arrival in Sarajevo to take place within five (3) or
ten (10} days afier the signing.
Preparations for work and the constitution of the Joint Staft shall be completed
within three (3) days.
The actual work of the Joint Staff shall start fourteen days after the signing of
this document.
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ANNEX 3
HVO plans: ABIH ally

20 June 1992Milivoj Petkovi ¢ to HVO Municipal Staff in Konjic and Gornji Vakuf /4D00397/

Gentlemen, 1 have been informed by TO (Teritorial Defence) and HVO that the situation
among you is extremely tense and dangerous. Sit down immediatelly at the common table and
clear up the situation you are faced with. I expect that you did not forget that TO and HVQ
are integral parts of OS BH (the Armed Forces of Bosnia and Herzegovina). Instead of
strengthening of your mutual bonds in the fight against our commen anemy who is on the
treshold of your Municipality, you are preparing to use arms against each other.

In the name of Croats and Muslims I beg you to overcome this situation, as the members of
the OS BH (Armed Forces of BH) you are bound to do that.

Don’( allow that serbo-chetnick’s enemy occupy your Municipality, therefore come to your
senses and move together to the first line.

06 November 1992@peration “Bura“ order signed by Petkovi¢ /2D03057/

Command for offensive combat operations
- 1" Brigade Mostar

With ohjective to climinate direct attack on the city of Mostar and wider arca, bascd on the
previous agreement

15 November 1992Miilivoj Petkovi ¢: Order (operation BURA) /2D01295/

The 1% Mostar Brigade shall use some of its troops to hold earlier defence
positions, and it will place some (about 200) at the disposal of the 3" Brieade
of the HVO.

16 November 1992Qrder by Petkovic to OZ NWH Command 4D00399/

Get in touch urgently with the Command of the BH Army in Gornji Vakuf to
overcome mistrust and to send units to the defence lines in Bugajno.

16 December 19920rder by Petkovic to OZ NWH /4D00389/

5. In execiiling this order. achieve full coordination with Bosnian Army units.
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05 February 19930@rder issued by Milivoj Petkovic to OZ SEH AD01048/

2. There are indications that chetniks will get reinforcement in form of 200 soldiers and that
they will iry to make a break through our lines with those forces.
3. Inform the units of the Army of BiH so that they could reinforce their defense lines too.

23 February 1993Miljenko Lasi ¢: Order for the active defence of the OZ SEH4D00475/

5.2.1. HVO Brigade “Knez Domagoj” with tank company from tank‘battaliun shazll defend
right side region excluding Drenovac village, left side region excluding tt-690, an
municipality of Capljina in the depth.

TASK:

Same as 5.1. (paragraph 1,2 and 3) ‘ _ . _
- jointto th]; right is to be supplemented with arm-fire in collaboration with HVO Brigade

“Stjepan Radic”, while to the left region of Drenov put above Rotimlja (500m west from

1t-690) is to be secured by.
5.3. “Breg)ava” Brigade of Army of B&H from 4" Corps of Army of B&H shall defend

region extending 300m to the left and 300m to the right from tt — 690, and Kajtazovina
hamlet in the depth.

/.1
il — e e — 1

i i 4 f B&H, shall defend right side region
5.5. First Mostar brigade from 4" Corps of Army of B&H, : e reg
excluding Velika kosa, Suhi do including its south part in left region, Neretva River in the

depth.

Tihomir Blaski ¢: Order for the defence of the OZ Central Bosnia4D01700/

Organise decisive defence in coordination with forces of the BH Army and the North-
Western Herzegovina OZ, relying on terrain features and making use of various types
of obstacles; conduct active defence to inflict as heavy losses as possible on the
enemy in terms of personnel and materiel; slow down the attack and prevent fthe
enemy from/ taking control of the first lines of defence, creating the conditions for
putting up decisive resistance, crushing the attack and undertaking offensive
operations with forces from the depth, L

5.1. The Stjepan Tomadevic Brigade along with one company of the Vitez Brigade
is o organise defence in its zone of responsibility.

feircled: Task:/ Through persisient and active defence, the laying of obstacles and in
coordinated action with the BH Army, inflict as many losscs on the cnemy as
possible. prevent them from breaking through the defence zone in the direction of
Novi Travnik.

The focus of POB is to be on the Komar — MeS€ema axis.

The forward defence line is to be at Slatka Voda, Vu&ja Glava (tt 1370).

It is to be supported by a 120-mm morar battery and the MTD /mixed artillery
battalion/ from the Prahulja sector.

ZM feommand post/ is to be in Novi Travnik, IZM /forward command post/ in
Dakovidi.
/1.1

Task: Organise the defence of the zone and be on standby to receive forces that will
be defending the Travnik - Vitez — Busovaca axis, then through persistent and active
defence and in coordinated action with the Jure Franceri¢ Brigade, the 2™ Zenica
Brigade and BH Army forces, inflict as many losses on the enemy as possible, prevent
them from advancing through the defence zone and create the conditions for putting
up decisive resistance and crushing attacks on the given line. Simultancously be on
standby for introduction into combat outside the Brisade’s zone of responsibility,
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Documents issued (or allegedly issued) by Milivatkovic

Chief of the Main Staff

Deputy Commander/Deputy Chief of th

D

TOPIC luntil 24 July 1993/ Main Staff
124 July 1993- April 1994/
Exhibit number No. No.
Combats- planed 2 3
HVO actions 2D01295, 2D03057 P06425pP06498 P06815
Combats- reactions | P00602, P00622P01153,,01292 P01347 19 | P065343D02582 2
e P01949 P02040, P02055, P02526, P02599,
on ABIH activities P02911P02931 P03019P03128 P03215,
P03246P03455 P09951 4D00874
Increase combat P01064,P01087 P01135, P01896, P02209 9 | P06408P09818 2
readiness P030824D00389 4D00948, 4D01553
Fortifying defence | P00512 *P03474, * P035924D00399 5 | *P04020 1
lines 4D01048
Humanitarian law P00458P00679 P01994P02038 P02527 9 | P03895, P0425P0469Q P06063 P06580, | 9
and customs of war | P027393D011634D003204D00332 P06825,3D01089, 4D00705, 4D00838
Calming situation P00625 P00633 P01190, P01467, 4D00019] 10
4D00045 4D00125 4D00397 4D00433
4D00806
Cease fire P00644,P01959P02037,°,02084 P02089 15 | P05138 1
P02726 P03584,1D00819 2D00470
agreementsforders 4D00016 4D00041 4D00048 4D00863
4D00864 6D00009
Organisation and P00173, P00237, P0028800333P00377 54 | P04054, P04063, P04262, POAEG11Q | 14
functioning of the P00416, P00441, P00797, PO07RB0856 P05614,05796,P06779, PO679R07044, | 3
P00886, P013Q07P01340, P01341, P01344, P0716Q P09827, 3D01146, 3D02584///
HVO P01441 P01487P01571, P01665P01673, P07873P07884 P08188
P01683 P01736 P01746, P01754, P01807,
P01855p01945 P02006 P02036, P02331,
P02517, P02534, P0258P03149 P03212,
P03384, P03614, P03622, P083R10897
P11212 P112132D00687, 2D00972,
2D01354, 2D01357, 2D01358D02018
3D026044D004554D00543, 4D00623,
4D01038, 4D01406
Labour of det. pers. | *P03474, *P03592 2* *P04020, P05873 1
l*
Work reports P00907, P03642, 2D01353, 4D00830 4
Summary reporfs P00638, P00658, P01152, P01193, P01220; 22
P01370, P01437, P01810, P01874, P01879
P01954, P01961, 2D03067, 3D01094,
3D01096, 3001843, 3D02131, 4D00042,
4D00895, 4D00896, 4D00897, 4D01179
Other reports P01355 P03029P03466,P03802, 4D00307, | 9 | P03886, P0418®05389 P06069/ 4
4D00480, 4D00701, 4D00702, 4D01078 P08183 1
Various topics P00144, P00279P00343 P00791 P00812 36 | P06022 P06073 P06078, P0613P0755] | 13
P00891 P00933 P01139 (Vans-Owen Plan)?, P09895 P09968 3D02022, 4D005186, 6
P01296 P01445, P01541, P01598, P01791, 4D00834 4D008444D00928 4D02026///
P02091 P02155 P02182 P02199 P0220Q P07893, P0789R08052 P08112, P08163
P02569 P02925P02962 P02968 P03356, P08236
P03683, P08731P10153 P10308 P11162
2D03083,3D002793D01602 4D00037,
4D000754D00354 4D00381 4D01082
Total number 194 60

Bold
Underlined

Italics
*

XX

- unsigned documents

- documents signed by others (Akraplj&k, Matic)

- co-signed by Petkavi
- documents in two or more topics

- documents allegedly submitted by Petkpuaiuthenticity/reliability challengéd

1 Summary reports were retyped reports of the Operaones, put together in one document (see witResbnilo Jasak,

T.48651)

2 The written speech has never been presented (seeswiMilivoj Petkovd, T. 49351)
3 For exh. P02182 see paras.189-192; for exh. P0g@&@ara.193; for exh. P09895 see paras.487-495

1C
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ANNEX 5

Petkovic’s orders concerning tensions and conflittstween HYO and ABIH

20 June 1992PPetkovic to HVO Municipal Staff in Konjic and Gornji Vakuf /4D00397/

Gentlemen, 1 have been informed by TO (Teritorial Defence) and HVO that the situation
among you is extremely tensc and dangerous. Sit down immediatelly at the common table and
clear up the situation you are faced with. I expect that you did not forget that TO and HVO
are integral parts of OS BH (the Armed Forces of Bosnia and Herzegovina). Instead of
strengthening of your mutual bonds in the fight against our commen anemy who is on the
treshold of your Municipality, you are preparing to use arms against cach other.

In the name of Croats and Muslims I beg vou to overcome this situation, as the members of
the OS BH (Armed Forces of BH) you are bound to do that.

Don’t allow that serbo-chetnick’s enemy occupy your Municipality, therefore come to your
senses and move together to the first line.

16 November 19920@rder by Petkovic to OZ NWH Command 4D00399/

Get in touch urgently with the Command of the BH Army in Gornji Vakuf to
overcome mistrust and to send units to the defence lines in Bugojno,

16 December 19920rder by Milivoj Petkovic to OZ NWH / 4D00389/

5. In execiiling this otder, achieve full coordination with Bosnian Army units.

13 January 1993Fetkovic's order on avoiding conflicts P01115/
4. Where possible, set up joint teams with the Muslim side to solve the past or current

conflicts.

18 January 1993Fetkovic's letter to Bugojno, Travnik, Vitez and N.Travnik /P01190/

Please avoid conflicts of any kind, because we and the Muslims do not want
our dispute to escalate again.

20 January 1993@rder by Petkovic to Konjic HVO /4D00433/

Establish contact with the BH Army in Konjic and work on calming down the
simation,
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27 January 19930Qrder by Milivoj Petkovic regarding ceasefire betwen HVO and ABiH
/4D00019/

Resolve all disputes with the BiH Army units through negotiations with the

competent BiH Army commanders.

05 February 19930@rder by Petkovic and Miljenko Lasic to units of OZ SEH /4D01048/

Inform the units of the Army of BiH so that they could reinforce their defense lines too.

09 February 1993Petkovic's letter to Halilovic /4D00075/

I'looked forward to each new soldier, Croatian or Muslim, because 1 knew that they
had a common goal.

The HVO has not changed its attitude or behaviour towards the BH Army to this day.
We are aware that with the present balance of powers, neither the HVO nor the BH
Army alone can defeat the Chetniks.

23 March 1993 Order by Petkovic and PasalidP01709/

I. Immediately cease all actions and activities that harm the joint struggle of
the HVO and BH Army.

3. Resolve all disagreements which led to the tense situation by joint

agreements with mutual understanding and readiness by both sides to make

CONCEess10nS.

18 April 1993 /Order by Petkovic to all operational zonegP01959/
3. Establish communications with the BH Army Command and request them

to implement the same order.

01 June 19930rder from Petkovic to all Operational Zones/P02599/

You should negotiate with the Muslim side to calm the situation whenever 1t 1s

possible.
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ANNEX 6
Petkovic's combat orders

1. Combats - planed HVO actions

06 November 1992Qrder for offensive combat operations signed by Mivoj Petkovic /2D03057/

Command for offensive combat operations
- 1* Brigade Mostar

With objective to eliminate direct attack on the city of Mostar and wider area, based on the
previous agreement

I COMMAND
1. Prepare and execute offensive combat operations in the area of PodveleZje with
objective to take the points: MerdZan Glava, Sveta Gora, Dobrié.
2. 3 HVO Brigades will engage in offensive operations in the area of v. Podvelez’je
— Busak.
3. Ready to engage on 6" November at 24,00 hours, deployment on 7" November

1992 at 05.00 hours. (There will be a signal for the attack).
4. Establish joint operations with the forces from 3 HVO Brigades.

15 November 1992@peration ,Bura“- order for defence against RS Army (in cooperation with
BH Army- ostar Brigade) /2D01293

The 1* Mostar Brigade shall use some of its troops to hold earlier defence

positions, and it will place some (about 200) at the disposal of the 3" Brigade
of the HVO.

2. Combats — Reactions on ABIH activities

20 October 1992Re. stop all Territorial Defence units that are noving towards Travnik Ref.
Number 01-7/92/P00602/

Block all roads IMMEDIATELY. Use all available forces to stop all
Territorial Defence /TO/ units that are moving towards Travnik.

22 October 19920rder for Further activities of Petkovic, given toto Croatian Defence Council
in Bugojno, Gornji Vakuf Prozor, Jablanica, Konjic Vitez to strengthen road blocks leading to
Novi Travnik. Tihomir Blaskic is ordered to resolve situations by use of forcédP00622/

1. Strengthen the blockade of all roads leading to Novi Travnik

15 January 19980rder to the Croatian Defence Council in ProzorGornji Vakuf, Bugojno and
Konjic re: informing Zeljko Siljeg that while they Muslims are negotiating they are also
deploying their troops/P01153/

very move they make and to respond fiercely
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24 January 1993Qrder, ref. 01-129/93, issued by Petkovic to SE Heegovina ZO re: rotating
the Croatian Defence Council troops at Gornji Vakufdue to fatigue/P01292/

29 January 1993Qrder to Croatian Defence Council, Prozor to take ontrol of the Prozor -
Fojnica rout /P01347/

Due to the blockade of the roads leading to central Bosnia and lack of any

communication with these areas, I hereby

15 April 1993 /Order issued by Petkovic to Tihomir Blaskic, ref:02632/93, Mostar, 15 April
1993 ADO0874
In connection with the latest situation in the Konjic municipality sector and the difficult

position of the Herceg Stjepan Brigade

I HEREBY ORDER
1. Tie down BH Army forces with parts of forces from the Central Bosnia Operations

zone as follows:

18 April 1993 /Petkovic's order to Siljeg re: further combat activities /P01949/

1. Urgently reinforce | S ut offens to

23 April 1993 fSigned and stamped order, ref. 02-2/1-01-675/93siged by Petkovic and
forwarded by Miljenko Lasic re: 80 Croatian DefenceCouncil Neum BAT soldiers be prepared
to replace troops in Prozor/P02040/

23 April 1993 /Signed and stamped order, ref. 02-2/1-01-677/93sued by Petkovic and
forwarded by Miljenko Lasic re: 3 T-55 tanks from Knez Domagoj Brigade are to be prepared
to be sent to Prozor/P02055/

26 May 1993 Signed and stamped order, ref. 02-2/1-01-677/93sued by Petkovic and
forwarded by Lasic re: 3 T-55 tanks from Knez Domagj Brigade are to be prepared to be sent
to Prozor /P02526/

Due to the exceptionally complex situation round Bugojno and the threat to
Vakuf and Prozor, and in connection with URGENT assistance in manpower, [

herewith

1. Company-strength forces are
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01 June 1993@rder to all OZ's /P02599/

Since the attacks of Muslim forces are getting more increased everywhere,
herewith I issue an

Order that

1. All forces of HVO have to be ready for defensiv
protect Croatian people and Croatian territorie

20 June 1993Communication from Petkovic to Rajic regarding transfer of troops to Kiseljak in
accordance with plans agreedP09951/
3. URGENTLY prepare a plan for a break-through through Busovacda (the

time when the Muslims mount an offensive against Vitez and Busovaca).

22 June 1993 0rder from Petkovic re: urgent deployment of troops for defending Prozor, all
troops to report to Zeljko in Siljeg Prozor /P02911/

In order to ensure the defence of Prozor from the Muslim forces, bring in

URGENTLY in the course of the day:

24 June 19930rder to observe the situation in region of MedineGrbici and Kik-Kamenjas
villages. Ref. 02-2/1-02-1200/9802931/
2. Use the right moment.
3. Iforbid any support to former allics.

4. Provide support to the new allies.

02 July 1993 Order re: instructions for cleaning of the OZ SE |listing locations and officers in
charge of the execution of the order, signed by Reivic and Stojic £03128/

/Due to/ the attack of the MOS /Muslim armed forces/ (forces of the so-called 4™
Corps of the BH Army) on HVO units in the J/I Herzegovina OZ, and the
consequences arising from it, with the aim of eliminating them and carrying out a
final showdown (mopping up the MOS) in the J/I Herzegovina zone, and /in order to/
solve the problems which have arisen more efficiently, I hereby issue the following

5 July 1993 Petkovic's order 003215/

2. Engagement of the reserve company is to be planned on the routes: village

of Tli¢i -Mostar, village of Zovnica - village of Miljkovi¢i and village of Pubrani.

6 July 1993 Order issued by Petkovc re: combat activities in th area of Boksevica. Ref. 01-
4791/93. P03246/

e aim to organize combat activities in the area of BokSevica, I hereby

14 July 1993 Response to questions from Siljeg ref. 01-1662/9303455/

3 PRIOR TO THEIR DEPARTURE FOR PROZOR, THE BRUNO BUSIC
REGIMENT WAS DIRECTED TO THE AREA OF OBRADOVICI BECAUSE OF
THE ATTACK BY MOS /Muslim Armed Forces/ AND THE VERY CRITICAL
SITUATION. TOGETHER WITH LUDVIG PAVLOVIC, THE REGIMENT IS
CONDUCTING COMBAT OPERATIONS AND CLEARING MOS WHOSE
INFILTRATED GROUPS DISRUPTED ALL LINES OF COMMUNICATION.
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ANNEX 7
Petkovic's orders concerning humanitarian law andistoms of war

08 September 19920rder to HVO municipal staff / P00458/
Humanitarian aid vehicles of the UN High Commission for Refugees /UNHCR/ were

unnecessarily kept at the checkpoints controlled by the Croatian Defence Council
/HV O/ for several times, and to avoid such cases, 1

ORDER

1. All humanitarian aid convoys are allowed to go through and should be escorted by
the police as necessary.

23 October 1992 0Order to HVO in Prozor, Gornji Vakuf, Bugojno, Vit ez, Travnik and Konjic
/P00625/

URGENT Work on the suspension of combat activities. For talks seek the most
responsible and most influential individuals.

Prevent uncontrolled activities of individuals and; groups.

23 October 1992@rder to OZ NWH /P00633/
TAKE URGENT ACTION TO STOP THE FIGHTING.

FIND AND TALK TO THOSE WITH THE GREATEST RESPONSIBILITY AND
INFLUENCE.
PREVENT INDIVIDUALS AND GROUP FROM ACTING IN AN

UNCONTROLLED WAY.

31 October 1992@rder to HVO re: an order to stop individuals from destroying Muslim houses
in Prozor /P00679/

Preventing the wild behaviour

of individuals

29 January 19980rder to HVO in Prozor /P01344/
1. Arrest and imprison all our extremists.
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20 April 1993 /Order to all OZ /P01994/
1. Free access for ICRC to civilians in all territories.

2. Respect and protection of the civilian population affected by combat
activities.

3, Arrested civilians and soldiers to be treated in a humane manner and ensure
adequate protection ensured for them.

4. The ICRC shall be informed of the identity of all arrested and detained persons
and ICRC representatives allowed to visit them.

5. All the wounded shall be collected, taken care of and protected at all times and
in every of their affiliation.

6. Free access and safe passage shall be given to convoys of humanitarian and
medical aid.

22 April 1993 /Order directing proper treatment of civilians and the capture all out of control
units and individuals /P10268/
5. All those who obstruct the missions of the UNPROFOR, UNHCR and other
international institutions are to be prevented from doing so in most energetic
manner.
All these organisations must have full freedom of movement and activity and

must be assisted in carrying out their tasks.

22 April 1993 /Order to all OZ's: abide International Humanitarian laws 02038

1. The respect and protection of the civilian population affected by war.
Civilians, by definition, do not have an active role in the conflicts and can therefore

not be the object of attack.

22 April 1993 /Order to all OZ /P02036/
3. Immediately set about arresting individuals or groups who have gone totally out

of control.
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22 April 1993 /Order directing proper treatment of civilians and the capture all out of control
units and individuals /P10268/
3. The individuals and groups that have gone out of control are to be arrested

immediately.

23 April 1993 /Order by Stojic and Petkovic AD00320/

Behave towards civilians and prisoners solely in accordance with international

conventions and rules.

25 April 1993 /Order by Stojic and Petkovic to all 0Z/P02084/
3. Do not react to provocative actions, and in the event of an attack take all necessary
measures to protect civilian population and soldiers, with the use of all available

means repel the attack assertively.

25 April 1993 /Order to Zeljko Siljeg from Stojic and Petkovic tosuspend all offensive actions
against Armija Bosnia | Herzegovina in accordance Vth the cease fire agreement signed in
Zagreb /P02089/

3. Do not respond to provocations; in case of attack, take all necessary measures for

protection of civilian population and soldiers and energetically repel the attack

using all available means.

28 April 1993/ Request to HVO Ban Jelacic Josip Brigadé”11213/
2. Prohibit setting fire to facilities owned by Muslims and severely punish

persons who do that: Submit to me immediately any informatien on

perpetrators.

26 May 1993 Order to all operative zones regarding freedom of mvement and guaranteed
safety for UNPROFOR and humanitarian organisationgP02527/

1. UNPROFOR and international humanitarian organisations must be allowed
free and unrestricted access and movement.

_ 2. T demand that HVO members provide guaranteed security for UNPROFOR and
international humanitarian organisations.

3. I demand free passage and unrestricted movement for civilian and commercial
goods.
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01 June 1993 0rder to all OZ to get ready for defensive actionggainst ABIH /P02599/

4. You should request all members of HVO to treat the civilians and property in the
spirit of international conventions.

14 June 19930rder by Petkovic /4AD00332/

Humanitarian convoy of the UNCHR which has been stopped on the section Jablanica-Konjic

at the check-point Drecelj should be allowed to pass.

20 July 1993 Order re: treatment of prisoners and civilians 8D01163/

1. HVO members must treat imprisoned soldiers and, civilians in particular, in accordance
with international standards.

20 July 1993 Order re: treatment of prisoners and civilians 8D01163/

2. Prevent wilful behaviour by individuals and groups.

02 August 1993 Order to all HVO units /P03895/
1. All HVO units will enable the unobstructed passage of convoys of

humanitarian aid.

10 November 1993Q@rder to Rajic /P06580/

1. On the territories of HVO-controlled opcina Kiseljak, Kresevo and part of Fojnica a
smooth running of operations carried out by UN, UNHCR, IRC and other organizations must

be secured.

2 All contacts and talks with the representatives of these organizations must be

characterized by calmness and dignity. \
§

22 November 199B80rder to MD /P06791/

1. To analyse without delay the criminal offences committed in your units.
2. To take the most rigorous measures to disable the perpetrators of any such

criminal offence.
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ANNEX 9

HVO/Government — table of minutes and excerpts ceming matters of defence

TOPICS No. EXHIBIT NUMBER
Organisation of the BiH (VOPP) 1 P01798 (03/04/1993)
Organisation of the HRHB 2 P04560 (27/08/1993), P06667 (15/11/1993)
lllegality prevention and crime 6 1D01181 (11/02/1993), P01563 (26/02/1993), P0411108/1993),
fighting, war crimes P04275 (18/08/1993), 2D00854 (17/09/1993), 1D01612
/law and order?/ (28/12/1993)

The security and military situation 19 | P01197 (18/01/1993), P01227 (19/01/1993), PO132/41/1993),
1D01182 (27/02/1993), 1D01664 (19/04/1993), 1D01666
(17/05/1993), 1D01608 (24/05/199301609(26/05/1993),
1D01667 (28/05/1993p02575(31/05/1993), 1D01610
(10/06/1993), 1D01668 (15/06/1993), 1D01275 (18/068),
1D01669 (05/07/1993),D01672(22/07/1993), P03796
(29/07/1993)P05799(11/10/1993), P05955 (19/10/1993), P0O7310
(23/12/1993)

Prisoners of war 6 | P01669* (15/03/1993), P00921 (17/12/1992), PO14B20R/1993),
(9)* | PO1661 (13/03/1993), PO3560 (19/07/1993), PO350H721993),
P03796* (29/07/1993), P04275* (18/08/1993), POA®EI09/1993)

Others / Various 37 | P00578, PO0672, POO715, POO767, PO0824, POPO3063,
P01137, P01264, P01403, P01511, P01602, P016527801
P02606, P04008, P05262, P05610, P0O6803, PO70008R07
P07200, PO7354, P07514, P08092, P08114, P081723208
P08253, P08266, P08276, 1D01179, 1D01180, 1D01I33]184,
1D01607, 1D01611

Total Number of Documents 71
RELATED DOCUMENTS | No. EXHIBIT NUMBER
HVO members at the meeting of the 1 P02142 (29/4/1993)
HZHB bodies
Report on crime rate 1 P01977 (27/12/1883)
Public announcements 2 1D02212, 2D00689
Total Number of Documents 4
BOLD - Attended by Milivoj Petkavi - 1D01609 (26 May 1993)
- P02575 (31 May 1993)
1D01672 (22 July 1993)
P05799 (11 October 1993 /with the Commargieraljak/)

*documents mentioned in two “topics” - P01669 (1aigh 1993)
- P03796 (29 July 1993)
P04275 (18 August 1993)
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lllegality prevention and crime fighting, war crimes

11 February 1993Minutes of the meeting of the HYO/1D01181/

2. A coordinating body is hereby established for monitoring and implementing the
plan of activities, made up of the following members:

- K. ZUBAK, Vice-President of the HVO HZ H-B - coordinator

- Chief of the Criminal Investigation Department

- Chiet of the Revenue Police

- Chief of the Military Police

- Deputy Head of the HVO HZ H-B Judiciary and General Administration
Department

- Head of the Information Office

11 August 1993 Minutes of the meeting of the HYO/P04111/
6. The HZ H-B HVO Defence Department and the HZ H-B HVO Department

of Justice and Admimstration shall organise special military and civilian prisons in

keeping with HZ H-B regulations and international conventions.

18 August 1993 Minutes of the meeting of the HVO/P04275/

3. The Defence Department, the Department of Justice and General
Administration are charged with undertaking measures and activities relating
to organising military prisons and /providing/ adequate capacity to
accommodate prisoners of war in accordance with international conventions.

28 December 1993Minutes of the meeting of the HYO/1D01612/

DECISION
to appoint a Commission for Establishing War Crimes Committed in the territory of
the Croatian Republic of Herceg-Bosna

The security and military situation

18 January 1993Minutes of the meeting of the HVO/ P01197/

The HVO HZ H-B is fully supporting resistance to such mntentions and 1s determined
to provide vou with any kind of help and assistance, including the force and combat

readiness of HVO Armmed Forces.

19 January 1993Minutes of the meeting of the HYO/P01227/
After the report of the Chief of the HZ H-B HVO Defence Department. it was
concluded that the Croatian Defence Council Armed Forces, Military Police and
personnel of various police stations are keeping the situation under control and that no
serious incidents have been recorded. excluding the events in G. Vakuf.
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27 January 1993Minutes of the meeting of the HVO/P01324/
After Mr. B. STOJIC, the head of the Defence Department of the HVO of the HZ H-

B, presented his report, support was given for all measures and activities taken by the

Defence Department of the HVO of the HZ H-B to protect the people under threat and

to defuse the conflicts with BH Army units.

27 February 19981inutes of the meeting of the HYO/P01182/

3. It is believed important for the improvement of the effectiveness of the joint
struggle against the aggressor and for further development of Croatian-Muslim
relations that changes occur in the Republic of BH OS /Armed Forces/ Main Staff. To

this end, it has been recommended to the Republic of BH Minister of Defence that he
suspend Sefer HALILOVIC, Chief of the Main Staff.

4. It was stated that illegitimate decisions have been adopted for a long time in
the Republic of BH Government, because the Prime Minister and Croatian ministers
have not participated in their adoption. For this reason, the HVO /Croatian Defence
Council/ and the Croatian people do not recognise the decisions of the incomplete

19 April 1993 /Minutes of the meeting of the HYO/1D01664/

1. The HVO HZ H-B Defence Department and the HVO Main Staff will
undertake all military and mobilisation measures in order to provide full
protection for Croats in Bosnia and Herzegovina.

9. The HVQ HZ H-B Office for Refugees. Expelled and Displaced Persons
will do the following:
a) Create conditions for the accommodation of Croat refugees and B
expelled persons from Central Bosnia and the municipalities of Konjic and
Jablanica.
b) Compile a report containing comparative data on the number of
Muslims before the war and their current numbers on the territory of the
Croatian Community of Herzeg-Bosna, as well as the number of Croats in
Muslim districts. /handwritten in English: IMPORTANT/

17 May 1993 Minutes of the meeting of the HYO/1D01666/

AEE BRI RRjomaimmapy wre ———mpe— - e

Eupport was expressed for the activities of the Office for Expelled Persons and
Refugees which has been active since the first day civilians were relocated from
Mostar to the former Military Gymnasium and Heliodrom, after the commencement

of combat activities in Mostar. The Red Cross will be requested t?.bb?'omq 1I'norc“ .

24 May 1993 Minutes of the meeting of the HYO/1D01608/

At the end of the session, support was given to the overall activities of the
HVO Main Staff, pointing out the high combat morale, training and combat readiness
of soldiers of all HVO units.
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26 May 1993 Minutes of the meeting of the HYQ/AD01609/

measures and activities were undertaken urgently. In its work so far, the HYO HZ H-
B was insufficiently engaged in all spheres so that certain tasks, particularly
accommaodation of civilians, delivery of humanitarian aid and others, were transferred
to the Defence Department,

8. A working group was appointed to visit Central Bosnia comprising L
ZULJEVIC, Z. PERKOVIC and, if necessary, K. ZUBAK.
Deadline: next week /handwritten in English: visit to Central Bosnia/

28 May 1993 Minutes of the meeting of the HYO/1D01667/

..... et = .

;:r the end of the session, support Was expéessed for the D\rer?]l defence activiﬁe:i of
the HVO Main Staff and high levels of combat morale, training and combat readiness

in all HVO units.

31 May 1993 Minutes of the meeting of the HYO/P02575/

1. That the Defence Department of the HVO of the HZ H-B and the Department
of the Internal Affairs of the HVO of the HZ H-B organise the work of the co-
ordinating /word illegible/ within two days with the task of preserving the
military-security situation and to take steps /7/ for its improvement in the
territory of the Mostar Municipality.

7. That all appropriate measures are taken for the prevention of crime, especially

the looting of private propertv from apartments in the terntory of the Mostar
Municipality. ‘hand —written/: -8-

15 June 1993Minutes of the meeting of the HVO/1D01668/

1o isolate, terrorise and destroy everything that is Croatian. In the gené,ral area of
Tl’il‘v’rlrlik. in the municipalities of Kiseljak, Vitez, Vare# and in the municipalities of
Konjic and Jablanica, as well as in locations where Croats are the minority population
{for example, in Sarajevo, Zenica and Tuzla), the survival of every single Croat and
t.hc E‘Titiﬂ people as a whale is seriously threatened. The Defence Department of

In his remarks, Mr B. KVESIC upheld the proposals set out by Mr B. STOJIC
and proposed that the BH Army be declared an enemy army and its supreme

commander Mr A. IZETBEGOVIC a war criminal because of the crimes committed
by the Army.

o Hl? told the meeting about the activities undertaken to umprove the security
situation in the town of Mostar, certain transformations of the civilian police and

military units and the readiness of the police 1o assume full control over Mostar, as
agreed.

18 June 1993Minutes of the meeting of the HYO/1D01275/

2. Taking as a starting point the conclusions of the joint session of the HVO HZ
H-B and the HVO of Mostar municipality and the present situation, a workin
group comprising Kre§imir ZUBAK, Milivaj PETKOVIC, Slobodan BOZIC,
Miaden ALPEZA and Jure BEGIC is charged with proposing the organisation
and functioning of military, police and civilian authorities in the territory of
Mostar municipality.

24

70564



I T-04-74-T

19 October 1993Minutes of the meeting of the HVO/ P0O5955/

1. The proposal of the HE. H-B Mimistry of the Interior 1s adopted. The
proposal advises the HR H-B Defence Ministry to replace, in cooperation
with the HVO Main Staff. the active police force with the reserve police
force at the front line. so the active police force would directly perform work
and tasks designated by the regulations of the Croatian Republic of Herceg-
Bosna.

Prisoners of war

29 July 1993 Minutes of the meeting of the HVYO/P03796/

* Given the overall military situation m the termtory of the HZHB, and m
particular in the territory of Mostar, 1t was agreed that President Dr. J PRLIC should
hold special working meetings the collegiums of the Departments of Defence and the
Intenior.

06 September 199Minutes of the meeting of the HVO/P04841/

1. Determine locations for the detention of prisoners-of-war.
Adopt regulations on the conditions and procedure for the detention of prisoners-of-
war at the centres for prisoners-of-war, which are founded on the provisions of

International Law of War.

3. In order to immprove the conditions of accommodation and diet of detainees, the
Office for Expelled Persons, Refugees and Displaced Persons is tasked to ensure the
necessary quantities of food, personal hygiene items and. if possible, equipment and

materiel needed for accommodation (blankets, mats. etc).

Meeting of the HZHB bodies

29 April 1993 /Minutes /P02142/

Mr. Bruno STOJIC, head of the Defence Department:

All reports from the field indicate that Muslims have not accepted the statement.
They are attacking Vitez, Busovaca, Kiseljak, Konjic, etc.

They are carrying out ethnic ¢leansing. The Croats have been driven out from Travnik
even though the town is being held under siege.

I ask for a political decision ordering units to advance into that part of the HZ HB.
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ANNEX 10

Activities of the HVO Military Police

13 April 1992 /Appointment of Coric /2D01333/

Mr Valentin CORIC has been appointed Croatian Community of Herceg-
Bosna Croatian Defence Council Assistant Commander of the Security and
Information Service. All Croatian Defence Council Military Police units shall also
come under his command. All commanders of the Military Police are subordinated to
him and are obliged to carry out his orders.

Book of Rules of duty specifications in the Croatia Defence Council Military Police Administration

/P00978/
CHIEF OF 7V/SS Brigadier -Major VSS 1 He controls and organises the work of VP
MILITARY POLICE | /university | General 5 years of Administration , co-operates with organs and
ADMINISTRATION | degree/ service : services of the HZ H-B /Croatian Community
f Avﬁpfopﬁé:te of Herceg-Bosna/, commands Military Police
:r‘ank: - units (battalions in the OZ /operations zone/

and the light assault brigade), administers
personnel affairs in the Military Police and
decides on all crucial matters relevant to the

overall work of the Military Police.

31 August 1992 Coric's report for July and August /P00420/

As a result we believe that the military police ought to be organised in units, platoons,
companies and battalions, in line with the organisation of HVO units, so that each
Operative Group would have a military police battalion, and existing military police
stations would be transformed into the platoons or companies of those battalions.

We believe that a military police organised in this way would function better and be
more cffective.

1.1

The Military Police Administration formed four Military Remand Prisons in Mostar,
Livno, Ljubugki and Capljina for the needs of the Croatian Community of Herceg-
Bosna. All prisoners of war and prisoners from the Croatian Defence Council are kept

in them. Prisoners of war are treated in accordance with international conventions.

31 August 1992 MP Official Bulletin No. 2 and No. 3/P00423/

was organised throughout the first two months of the war. It is with satisfaction that

we can now point out that units of the Military Police have been organised in the

entire territory of the Croatian Community of Herceg-Bosn he;if"ithéy are well-

organised and functionally interconnected, :ylinke"idk' and Qperatlx'ely stibdfclinated to

Military Police Administration;
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27 September 19920rder by Coric on reporting /2D01395/

As of 1 October 1992, Military Police platoons and companies are to send
daily, weekly and interim reports to battalion commands as follows:

/.1

Battalions are to send weekly and interim reports to the relevant departments
of the Military Police Administration as follows:

- Military Police (general and traffic police) weekly and interim reports are to
be sent to the Military General and Traffic Police Department headquartered in
Ljubuski;

- Weekly and interim reports on crime are to be sent to the Crime Prevention
Department headquartered in Mostar.

20 November 1992Coric's decision on identifying numbering of the deuments within the MP

administration /P00786/

1. Chief of the Military Police Administration 02-4/3-01
2. General and Traffic Military Police Department . | 02-4/3-02
3. Crime Prevention Department | 02-4/3-03
4. 1" Active duty Military Police Battalion . | 02-4/3-04
5. 2 Military Police Battalion 02-4/3-05
6. 3" Military Police Battalion | 02-4/3-06
7. 4™ Military Police Battalion | 02-4/3-07
8. 5® Military Police Battalion . .. 02-4/3-08

30 November 1992lhstructions for the work of the Military Police Units /P00837/

L. General Provisions

1. The Military Police Administration is organised within the framework of the

26 December 1992Coric's report for the period Apr-Dec 1992/P00956/

Operative group commands were established and placed under the unified
command of the military police administration. However, despite all efforts, territ
l..0
From the time of their establishment, military police battalion commands, have
been delivering monthly reports on their work in addition to the regular reports. However,
[..0
police in this period in tabular form. It is obvious from the reports that each military
police battalion has been carrying out activities from the range of military police tasks as
established by the Instructions for the Work of the Military Police of the HZ HB HVO.
The activities can be summarised as: security, on-duty patrol service, search service, road
blocks, criminal investigation and the traffic service. Incidents and events of security
interest from the relevant areas are listed in the reports.

1.0
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By the end of June, due to the needs of the /illegible/ HZ HB, the military police
administration established three military investigation prisons in [ jubuski, Mostar and
Livno. All prisoners of war and detainees, HVO soldiers who have committed a
misdemeanour or an offence and civilians who have committed a misdemeanour or an
offence against HVO members of facilities, were placed in them. On 30 June 1992, 491
prisoners of war were in these prisons.

/.1
- The military police administration is organised into the Department of General
Purpose and Traffic Military Police, the Criminal Investigation Department and five
military police battalions;

26 December 1992 Grganisation of the HVO MP, information issed by Caic and Stojic /P00957/

The 1% VP Battalion 5 an sctive-service unit divectly linked o the VP Administeation
{and its Chief), On the Chief®s ordars, it operates on the entire territory of the HL.Z H-

B. It consists of & command, o communications squad and three companies. The 1%

.1

The 2™ Betslion is based i Tomislavpred and covers the North-Western

Harzepoving Operations Zone. It consists of @ command, which mclodes a crime
prevention service gnd a (duty) communications squad, three companies snd soc VP

bripads platoons, The 1% Company s an active-duty unit and consisis of 2 command,

.1

The 3% Battalion is based in Mostar and covers the South-Eastern Herzegovine
Operations Zone. It consists of & command, which includes a crime pravention service

and a communications squad, three companies and four brigade platoons. The 1%

The 2°° Battalion is based in Travnik (Vitez) and covers the Central Bosnia Operations
Zong. Itoonsisis of a command, 8 ¢rithe preveniion Service, & communications squad,

three companies and sight (independent) bripsde platoons, The 1% Compeny s en
l.1

Ag-for the division of authority in the VP, brigade VP forces are responsible for the
security of barracks and commands, guardmp military convoys. for the bripade,
guarding points of entry into the frent in the brigede arez of responsibility, arresting
snd taking people into custody of the brigade. The other units of the 7%, 3% 4% and
ST VP battalions are responsible for a1l military police work in the eperations 2one of
the 1% VP Batalion, which is directly /Tsubordinata’ w the VP Administeation (i

Chiaf) and which, when crdered, carries out its-duties on the entive terrioey of the HZ

H-B.

The VP Administeation feads and commands all VP units.
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In performing their daily dutres; the commanders of VP battalions m operations zones
are directly subordmnate o the Operations Zong Commander and carry out all orders
glating w military police work: in accordance-with the powers and responsibilities u-z"l_

the VP,

VP platoons in brigades carey out orders given by the Brigade Commander within the

scope of their compatence,

29 January 1993Minutes of a meeting from from Ljubuski MP Center /P01350/

After a short break 7. ANDABAK, a VP commander in action in Gornji Vakuf from
the beginning, spoke a few words: the situation in Gornji Vakuf is now calm, our lads
are well, an agreement has been reached for all non-local units to leave the
municipality by 28 January. Otherwise, the BH Army has about 1,400 soldiers from

[..0
K. TOLJ stressed the success of the team led by M. JELIC, but also the problem of
the poor state of VP equipment levels and the tasks they were given (mopping up the
terrain and guarding positions) compared to other units. He therefore proposed the
/...
units. The VP has an assault force which is respected, and can be ranked with a
professional army, although they lack the same MTS /technical equipment and
materiel/ as the others. We suffered many casualties in Gornji Vakuf (five killed and

[..0
M. BANDIC, Gornji Vakuf VP Commander, in reply to a question from the Chief
about the participation of the local Military Police in Gornji Vakuf, first of all thanked
the VP Administration and all the military policemen who contributed to this
operation. There were a few shirkers (four or five) among Gornji Vakuf military

l..1
The Chief informed those present about the situation in Central Bosnia: the VP is an
assault unit, and the assessment is that there is no need to send new units to assist in
that area. Turning to Gornji Vakuf, upon the return of the last VP group, Z.
ANDABAK will take that area with a VP operations group (calm the situation and
reinforce the VP, paying attention to equipment).

09 March 1993 Coric's report to Boban /P01635/

The command structure is headed by the Military Police Administration, and
the units are organised in the form of one brigade, consisting of five battalions. One
Military Police battalion is active in each of the operational zones, and the 1* Light
Assault Battalion is active on the entire territory of HZ HB.

l..d

Prisons have been established in all operational zones. The Central Military
Prison for the whole of HZ, HB, located in Mostar, can take in around 500 detainees.
The Military Police has concerned itself with several thousand detainees thus far, of
whom the majority was released at numerous exchanges of prisoners of war.

07 April 1993 /Coric's instructions to MP battalions /P01821/
I wish to note that the commands of the Military Police battalions should send their
daily 1cp01ls to the operative duty office in Ljubuski — Ljubuski Military Police
Administration (by fax, packet communication line) or report important events of the

day by telephone.
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11 May 1993 Report issued by Ancic re: two meetings between Chima municipality civilian
authorities and HVO MP representatives /P02310/

The brigade military police receives its first command staff from the brigade
commander and comes under the authority of the Military Police Administration, to
which it submits reports of its operations.

/.1
The anti-terrorist company is activated only on orders from the chief of military
police, Mr. Valentin CORIC, and exclusively performs the tasks ordered, which are

specific in nature.

04 June 1993Report issued by Coric /5D02113/

3., Police received an order‘that starting from the 1 June 1993

On 31 May 1993 :Mili €
i art of the city controlled by the units of the HVO. Order

has to put under absofute controlip

28 June 1993Coric's notification on the changes in the organig#on of the MP /P02991/

The integration of the military-police activities of the light assault battalions and the VP
battalions in the corresponding operative zones will be carried out by the assistant chief of
the VP Administration responsible for the zone, who is also authorised to command the

battalions.
All Military Police battalions are required to send weekly reports to the Mostar

Military Police Administration and, most important, the monthly report should reach

the address given above by the 5™ of the month.

02 July 1993 Report by Ante PRLIC /P03116/

The Brigade Military Police continues to be on alert because of the situation in Mostar
and Mostar environs, it is at the station and is regularly carrying out all orders

received from the brigade and the Military Police Administration. There were no

06 July 1993 Coric's information to Obradovic /P03216/
1. Military Investigative Prisons are within the competence of the Military
Police Administration alone, and therefore you are not authorised to issue

orders for the release of prisoners.

28 July 1993 Order issued by Stojic to Coric, re: subordinationof units /5D02002/

1. All units qf the Military Pelice that are being adjacent to the forces of the HVO
are subordinated to the commander of the HVO until the performance of the tasks.

2. IIEI/IiIitary Police in that case performs tasks given to it by the commander of the
VO.
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MPA work report for the period January-June 1993/2D01366/

1.1 SOUTH-EASTERN HERZEGOVINA OZ
l.1

Because of the deterioration of relations between the BH Army and the HVO, and
because of the daily provocations of the BH Army and their snipers, who killed
several citizens and HVO members, an order for the anti-terrorist unit of the 1* Light
Assault Battalion to move to Mostar was issued on 9 April 1993. This unit came to
the Tihomir Misic barracks, where they assisted the 1" Company of the 3¢ Military
Police Battalion. On 19 April 1993 the remainder of the 1% Light Assault Battalion
came to Mostar and took over a part of the zone of responsibility: the Surgery, the Old
Peoples’ Home, the Post Office, the Prison and the Court. On 20 April 1993 members
of the 1" Light Assault Battalion attacked Hotel Mostar, in which BH Army members
were quartered. After fighting which continued until morning, the BH Army withdrew
from Hotel Mostar with UNPROFOR security.

/.1
Since the attack started unexpectedly, the 3™ Military Police Battalion 4™ Company
moved outside the town of Konjic. Immediately after this, on 15 April 1993, there was
an attack on HVO units and the Croatian people in Jablanica municipality and
afterwards fighting broke out in Central Bosnia. The ﬁghting spread from Konjic to
part of Rama municipality, where members of the 1* and 2" VP Battalions stood in
the front rank of the defence of the Croatian people.

l..0

Major new clashes of the HVO and the BH Army occurred on 9 May 1993. The ATJ
/anti-terrorist unit/ and the Light Assault Battalion, with other members of the 1*
Military Police Battalion and members of the 3" Military Police Battalion, took over
the zone of responsibility from Splitska Street, Santiceva Street to Bakina Luka. That
part of town was cleared of members of the BH Army and our units went on to
Carinski Most /Bridge/ and captured a large part of Santiceva Street, and members of
the BH Army retained only the 6" Elementary School and the Partizan cinema. After

l.1
1.2 NORTHWEST HERZEGOVINA OZ

l..1
Exceptionally good cooperation was established during the operation in Gornji Vakuf.
In this OZ, the role and services of the 2™ Light Assault Battalion, which
distinguished itself on the Prozor, Gornji Vakuf and Mostar fronts, should be
mentioned.
The HZ HB HVO Military Police took part in all of the more important war
operations, from the beginning until now. The most significant operations of the war
were played out in Gornji Vakuf, Prozor, Jablanica, Konjic, and Mostar
municipalities, as well as in almost every municipality in Central Bosnia.

l..]
The Military Police units were commanded by the commander of the 1* Light Assault
Battalion and the commander of the 2™ Military Police Battalion.

l..1
At about 0800 hours on the same day, members of the 2" VP Battalion from Livno
and PosuSje, who numbered 30 military police officers, captured Uzricje village and
thereby made an opening in the circle which the BH Army held around the town. At
1435 hours members of the 1* Light Assault Battalion captured Zdrince village, the
larger part of which had been in the hands of the BH Army. At this time members of
l..1
Throughout this conflict members of the 2" VO Battalion from Livno, Posusje and
Tomislavgrad and members of the 1" Company of the 1% Light Assault Battalion,
with the Military Police from Gornji Vakuf, held all the defence lines in the town and
in addition inflicted large losses on an enemy many times greater in numbers.

l..]
2. REPORT ON THE WORK OF THE MILITARY POLICE ADMINISTRATION

2.1 REPORT ON THE WORK OF THE CRIME PREVENTION

DEPARTMENT

22 REPORT ON THE WORK OF THE MILITARY POLICE TRAFFIC
DEPARTMENT

3. REPORT ON THE WORK OF THE VP GENERAL DEPARTMENT

24 REPORT ON THE WORK OF THE CENTRAL MILITARY PRISON

AND PRISONER SECURITY
.1
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At our request, snipers were trained, because this problem made its appearance in
Mostar; the oppposing side has exceptional snipers, which has resulted in the activity
of our units being blocked. Six pairs of snipers were trained, who by the end of the
training were getting results up to five times as good as when they came for the
training. One of the problems with that training was that we did not have weapons of a

05 August 1993 Report issued by Ancic to Coric/P03960/

All this has been accompanied by the frequent departure of our company members to
the field in Mostar. They went to the field pursuant to an order from the Military

Police Administration, so you should be familiar with the number of days spent in the
field and the number of policemen engaged. While they were performing their police

05 August 1993 Crime prevention department work report for July 1993 /P04058/

By order of the n. UVP /Chief of the Military Police Administration/,
on 26 June 1993, it was decided in Military Police units within the operative zones to
form the Mostar Section, for Mostar, Siroki Brijeg, Jablanica and Konjic
municipalities, and Zvonko VIDOVIC, previously an officer of the Department, was
appointed head.

12 August 1993 Order issued by Coric/P04146/

Due to the fact of the isolation of Central Bosnia and Posavina from the
Military Police Administration, the Chief of the Military Police Administration has
transferred most of his authority to his assistants for individual operational zones.
Zlatan Mijo JELIC has been appointed assistant chief in the Military Police for the
South-East Herzegovina operational zone, Zdenko ANDABAK assistant chief of the
Military Police Administration for the North-West Herzegovina operational zone,
Pasko LIJUBICIC assistant chief of the Military Police Administration for the Central
Bosnia operational zone, while Pero VINCETIC was appointed assistant chief of the
Military Police Administration for the Posavina operational zone. The assistants of
the chief of the Military Police Administration received an order and authorisation
from the chief of the Military Police Administration to establish and organise in each
of the four operational zones Military Police Light Assault Battalions and to
reorganise the existing battalions of the general and traffic Military Police.

27 August 1993 Decision issued by Coric re: Military Police Adminstration instructions, giving
reference no's. of documents, specifying the referee numbers for each Military Police Administration

organizational unit /P04544/

The organisational units within the Military Police Adm' istrat
have the following Call Numbers:
1. Chief of VP /Military Police/ Admlm%tratlon
2. 1% Light Assault Brigade
3. 1" Light Assault VP Battalion
1* Compa

02

02-4/3-02/2-
02-4/3-02/2-1-
02-4/3-02/2-2-

ault VP Battalion
1** Company
2" Company
6. 4™ Light Assault VP Battalion
1** Company
2" Company
7. Security Section
8. Regular Military Police Department
9. Traffic Military Police Department
10. Crime M111ta1y Pohce Department

1.0

02-4/3-02/3-
02-4/3-02/3-1
02-4/3-02/3-2
02-4/3-02/4-
02-4/3-02/4-1-
02-4/3-02/4-2-
02-4/3-03-
02-4/3-04-
02-4/3-05-
02-4/3-06-
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11. Logistics Section 02-4/3-07-
12. Operations Duty Section 02-4/3-08-
13. Informatics and communications section 02-4/3-09-
14. 02-4/3-10-
15. PD /expansion unknown/ and welfare section = 02-4/3-11-
16. Section for education 02-4/3-12-
17. 5™ VP Battalion 02-4/3-13-
1** Company 02-4/3-13/1-
2" Company 02-4/3-13/2-
3™ Company 02-4/3-13/3-
4™ Company 02-4/3-13/4-
5" Company 02-4/3-13/5-
18. 6" VP Battalion 02-4/3-14-
1** Company 02-4/3-14/1-
2" Company 02-4/3-14/2-
3™ Company 02-4/3-14/3-
4™ Company 02-4/3-14/4-
5" Company 02-4/3-14/5-
19. 7™ VP Battalion 02-4/3-15-
1* Company
2" Company
3™ Company
4™ Company

Slh

30 August 1993 Order issued by Coric/5D04110/

1. Organise the Military Crime Police of the HVO /Croatian Defence Council/

on the principle of line of work and specialist sections and centres of the Military
Crime Police, in accordance with the organisation of the Military Crime Police

Department.

With the delimitation of the field of competence within the Military Police, the

10 September 1993Joric's instructions on the work of the Brigade Miitary Police /P04922/

brigade Military Police is authorised to secure barracks and commands, military
transports for the brigade, entry into the front line in the brigade’s zone of

responsibility and the taking into custody and detention of individuals for the brigade.
-The brigade Military Police has no other jurisdiction except for what has been
described above and cannot perform territorial military and police tasks outside the
brigade’s zone of responsibility. The general-purpose Military Police shall perform
[..d
-The structure of the Military Police can only be part of the structure of the
brigade in the field of activity under the brigade’s command. Every Military Police
l..]
-Military Police platoons attached to brigades carry out the orders of the
brigade commander within the framework of their field of competence.
-The Military Police in the brigade can consist of one company at most, but as
a rule should consist of a platoon.
-The HVO Military Police is unique and is linked to battalions and companies
under the command of the Chief of the Military Police Administration.
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11 September 199Minutes of the MP meeting held on 10 September 98 Ljubuski / P04947/

4. On several occasions there have been overlaps and conflicting orders have
been issued to Military Police by the Main Staff, the Defence Department and the OZ.
If this happens again, stop carrying out the order and report immediately to the chief
of the UVP personally and wait for further instructions.

23 September 1993MP instructions issued by Coric re: Crime Investigdion Centre /P05313/

In their daily work, criminal investigation centres of the military police are
subordinate to the battalion command, to which they report on their work and with
which they jointly carry out the orders issued by the Military police Administration.

The actual coordination of the work of the military police criminal investigations
centre and the issuing of orders is done by the Criminal Investigations Department of the
Military Police, to which the centre submits regular reports andanswers tidiﬁwiith regard

to all matters related to work and operations of the

investigations centre.

03 December 19930rder by Jukic and co-signed by Biskic, re: re-orgaization of MP /P07018/

2.1.  /circled/ Disband VP platoons which have so far been part of the Brigade and
transfer the military policemen to the companies of the 1% and 2" VP Battalions

mentioned in item 1.

14 December 1993Minutes of the meeting of officers of Military police /P07169/

the Military Police as functional as possible. The HVO Military Police Administration
would be structured in a simpler way. The Light Assault Brigade would no longer be
part of its structure and would come under the control of the HVO Main Staff. The

main tasks of the HVO Military Police would be organised and carried out through
the work of the 1%, 2" and 3™ Military Police Battalions, the education company for

31 December 1993Report for period: July to Dec.1993/P07419/

HVO unit commanders. VP platoons attached to the HVO brigades and light assault
battalions of the VP have been disbanded.
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ANNEX 11
Reports of the MP battalions, companies and brigade platoons
1. MP BATTALIONS DOCUMENTS
Battalion Document Recipient: MP Recipient: others Recipient:
Administration/MP unknown
battalion
1% battalion Report P02754
2" battalion Report P00536, PO0712, PO0970 P00970 (OZ N/W Herzegovina
Command)
39/5" battalion Report 5D01079, P02186, P03580, | 5D01079 (President of HR HB ), P05893 | 5D00486,
P03624, PO3960, P03970, (Chief of Genera MP) P03666,
P04466, P05322, P05497, P06322
P05647, P05731, P05893
Order P00916 (3rd Battalion Company P01001
Commaders), P04527 (1st Company 5
Battalion MP), P05411 (4th Company 5
Battalion MP)
Official note P01584 (Chief of General and Traffic
MP, Bruno Stojic)
Request | P03536
List P06670
Minutes P00696
4" battalion Message 5D04039 (Emil Harah)
Criminal P01405 (District Military Prosecutor
report Travnik)
Proposal P01614
Order 5D04371 (all units of MP of OZ CB)
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Company/Battalion | Document Recipient: MP Recipient: others Recipient: unknown
Administration/MP
battalion
MP 1% company 1% Report P04648, PO4671,
battalion P04824
MP 3" company Report P02228, P02232
1% battalion
MP 4™ company 1% Report P04886
battalion
Request P03252, P03320 (Heliodrom)
MP 1% company Official | 3D00422
2" battalion note
MP 2" company Official | P07746
2" battalion note
MP 1% company Report P02749, P02802, P07742
3 battalion
Request P02773, P02956 (Heliodrom)
Approval | P02267
Official P02871 (MP Crime department)
note
MP 3 company Report P01802, P01972, P03057, | P01802, P01972, PO3057, PO3121, | P03075, 5D00528,
3" pattalion P03121, P03134, P03170, | P03134, P03170, PO3230(brigade) | 5D00529
P03230, P02132, P07753
Request P01858 P03129 (barracks Bozan Simovic,
military dispensary, Knez
Domagoj brigade)
Order 5D02195
Information | P02310 P02310 (Mayor of Capljina,
Civilian police Capljina, Knez
Domagoj brigade)
MP 4™ company Report P00931 (3 brigade-command, 3
3 pattalion brigade-SIS)
MP 1% company 5" Report P03249, P03513 P05841
battalion
Request P03218, P06956 (Heliodrom)
List P03986
MP 2™ company Report P03142
5" battalion
MP 3" company Report P03307, P03326, P03347, | P03307, PO3326, P0O3347, P03449, | P03328
5" battalion P03449, P03478, P03555, | P03478, P03555, PO3593, PO3605,
P03593, PO3605, P03892, | P03892, P04000 (brigade) P04855
P04000, P04855 (Mayor of Capljina)
Official P03446, P03476
note
Note P03780
MP 4™ company Information | 4D02041 4D02041 (Knez Branimir brigade,
5" battalion Zarko Tole)
MP 4™ company Order P09737 (Administrator of the
6" battalion detention facility Prozor)
MP 3 company Report P0O6008

7" pattalion MP
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3. MP BRIGADE PLATOONS’ DOCUMENTS

Brigade MP Document | Recipient: MP | Recipient: others Recipient: unknown
Administration
39HVObrigade | Report | P02503
MP
Ante Starcevic Minutes P02832
brigade MP
Brigade MP Report P05988
Kiseljak
Kralj Tomidav Report 3D03814 (Kralj
brigade MP Tomidav brigade)
3D03815,
3D03816, P04110
(Kralj Tomislav
brigade, SIS)
Posugje brigade Report P04068 (Posusie
MP brigade)
Stjepan Radic Report P04225 P01986, P02017, P02026, P02042, P02068, P02110,
Brigade MP P02170, P02197, P02206, P02247, P02294, P02369,
P02400, P02456, P02465, P02479, P02489, P02497,
P02505, P02546, P02917, P03034, P03116, P03132,
P03210, P03229, P03282, P03308, P03353, P03393,
P03401, P03429, P03457, P03491, P03507, PO3535,
P03664, P03691, P03753, P03806, P04101, P04129,
P04167, P04201, P04267, P04274,P04299, P04443,
P04528, P04621, P05149, P05479, P05871, P06654
List P04263 5D02036, P10178
Decision 5D02056
Order P02535, P02541
Request P10166
Escort P0O3255,
form P03256,
P03259,
P0O3277
Certificate | P04404 P0O4572 P04297, P04562, P10165, P10175, P10183, P10187,
(Homeguard P10188, P10190, P10191
company)
* [REDACTED]
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ANNEX 12
Documents of wardens of detention facilitiesas of 1 July 1993
Warden Document Recipient: Military Police Recipients: others Rec.unknown
Stanko Report P03171, P03209, P03293, P03334, P03349, P03414, P03435, PO3468, P07021, PO7069, P07118,
Bozic P03518, P03525, P03596, P03633, PO3646, PO3788, P03936, P03939, P07166 (Branimir Tucak,
Heliodrom P03942, P03946, P04004, P04016, PO4088, P04112, P04157, P04181, Rade Lavric, Zvonko
P04186, P04221, P04259, P04280, P04286, P04309, P04315, P04393, | Vidovic, Marijan Biskic),
P05008, P05563, P06552 (Valentin Coric, Zvonko Vidovic and other P06202 (Milivoj
MP officers) P04482, P04512, P04571, PO4576, PO4600, P04602, Petkovic), P06526,
P04610, P04632, P04636, P04668, PO4675, PO4689, P04725, P04726, P07209 (Berislav Pusic)
P04727, P04729, P04730, PO4754, PO4779, PO4830, P04832, P04873,
P04883, P05040, P05054, P05132, PO5163, P05167, P05175, P05185,
P05242, P05269, P05280, P05290, PO5307, P05315, P05321, P05324,
P05343, P05383, P05430, P05459, PO5532, P05545, P05607, P05720,
P05756, P05837, P05902, P05907, PO5989, P06132, P06133, P06190,
P06541, P06553, P06679, PO6479 (Branimir Tucak, Z.M. Jelic,
Zvonko Vidovic), PO5160, PO6626 (Branimir Tucak), PO7021, PO7069,
P07118, PO7166( Branimir Tucak, Rade Lavric, Zvonko Vidovic),
P04918, P04927, P05288, P05296 (Branimir Tucak Z.M.Jelic),
P07340, P07357, P07364, P07378, PO7399, PO7530, PO7565, P07572,
PO7580, P07589, P07594, P07841, PO7993 (MP Administration),
P07554, P07767, P08041, P08122, P08147 (Zeljko Siljeg-Chief of
MP), P07153, P07212, P07223 (Radoslav Lavric)
Order P05874 (Prison building) P03055, P03064,
P03254, P04093,
P04902, PO6819
Official P03681 (Vaentin Coric, Josip Djogic) P03681 (Bozo Pavlovic)
note
Information 5D04176 (District P05146
Military Court Mostar),
P05194 (Military Remand
Prison Ljubuski), P05465
(Ivan Bagaric), P05792
(Mate Boban)
Request P04165(3"" HV O brigade
logistic)
Minutes P04530 (recelving stamp: MP Administration)
List P05480 (Branimir Tucak) P04993, P05480, P06436, | P03814, P04899,
PO7773 (Zeljko Siljeg-Chief of MP) P06816, PO7498 (Berislav | P04999, PO5006
Pusic), PO5328 (receiving
stamp: Service for the
exchange captive and
other individuals)
Decision P08240 (Josip Prajak,
Snjezana Cvitanovic,
Zeljko Bevanda, Branka
Drmac)
lvica Report P05642, PO6349 (Valentin Coric)
Krajevic
Ljubuski Reguest P05214 (receiving stamp: MP Administration) P05214 (Heliodrom)
List P06393
Boko Statement P03731 (Nedjeljko
Previsic Obradovic)
Gabela
Tomo Report P03958 (Knez Domagoj
Sakota brigade)
Dretelj Request P03883 (Nedjeljko
Obradovic)
Mario Memo P04908 (receiving stamp: MP Administration)
Mihalj
Vojno
Mate Zadro Report P03906, P03948, P03988, | P09734, P09736
Prozor P04026 (receiving stamp:
security information
service), 2D0271 (SI1S)
List P03091
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ANNEX 13
BH Army policy towards Muslimsin HVO

70549

19 September 1992 / Security information regarding activities by members of the BH Army in
the area of Stolac and Capljina municipalitie§4D01461/

Stolac SDA. According to the source's information, on the evening of 16 September
Mubharem DIZDAR, one of the HVO commanders, and Ragib DIZDAR visited
Muslim members of the HVQ, telling them "not to leave the HVO units, or not to join
the BH Army until the hour strikes, and they will inform them at the time.”

26 January 1993/ Command of Brigade "Bregava" analysis/2D00281/

Arming by the way of dispossession from the ex-JNA members and
later on from the HVO unuts.

30 March 1993/ Official record regarding relations between Croat and Muslims AD00469/

the pressure is put on Muslims who are members of HVO and MUP units to leave
those units or they might be killed or their houses set on fire (example of MUP
member Edin DRACKOVIC whose house was set on fire by Muslim extremists);

16 April 1993/ Tasks issued to the Chief of the Military SecurityService/4D00568/

and even general military confrontation between the RBiH Army and the HVO. It is very
important to prepare ourselves for such situation and to inactivate the Muslims who are in the
HVO and to exercise influence on them to move over from the HVO to the Army of the

RBiH.

16 April 1993/ 4th Corps ABIH: Evaluation of the security situation /4D00033/

@a_ll upon all Muslim members of the HVO to place themselves on the side of their

people;

18 April 1993/ 4th Corps ABIH: Proposal of the security measures4D00034/

- establish cooperation with our soldiers in the HVO and point out the seriousness of
the situation to them;
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70548

18 April 1993/ Commander of the 42nd mountain br., 4th Corps ABiH:Order /4D00035/

- The organ for moral affairs, IPD and VP /information. propaganda and religious
affairs will draft a Plan for informing the personnel, the members of the brigade, the
inhabitants of Mostar, Capljina and Stolac municipalities, and the Muslim soldiers in
HVO /Croatian Defence Council/ units in these municipalities. When drafting the

18 April 1993/ Letter of the commander of the 42nd mountain br. ABH to HVO /4D00473/

I mention, and this is well known to you, that a large number of Muslim soldiers are in
your formations, and they are Muslims and belong to this people, so it would not be
good if defined organization and formation of your units would be disrupted.

02 May 1993/ Commander of the 4th Corps ABiH Arif PaSali¢: Report /4D00036/

- linking up with our men in the HVO was carried out;
[0

- Men from the Capljina HVO have the task of taking Tasev&ici village
and the bridge in Capljna in order to prevent troops being brought from
the direction of Metkovi¢

- villages have maximum security and are linked by courier

- seize the town of Stolac with our people in the HVO

[REDACTED]
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ANNEX 14

Decentralized organization of Herceg-Bosna

HZHB/HRHB District/region Municipality
Executive power bodyDefence Departmeni/Defence Administration Defence offices
in the field of defenée | Ministry - Mostar -44
- Tomislavgrad
- Travnik

- Bosanski Brod

Executive power bodyDepartment/Ministry of Police Administration | Police stations

in the field of interiof | Interior - Mostar

- Livno

- Travnik
Military courts’ Supreme Court of Bil District Military

(or relocated Chamber Courts:

of the Supreme Couft- Mostar

of BiH) - Livno

- Travnik

- Bosanski Brod

HZHB/HRHB District/region Municipality Lower level
Regular | - Supreme Comm. Operative Zone/Military Brigades Battalions
HVO | - Head of the Def.Dep./ District ° Companies
units | Def.Min. or Chief of the - SEH / Mostar Platoons
Main Staff* - NWH / Tomislavgrad
- CB/ Vitez

- Posavina/Bosanski Brod

SIs® - Assistant of the Head - OZ/MD SEH - Center Assistant

of Def.Dep./Def.Min. - Ass.CommComm.for
for security - OZ/MD NWH - Center Security
- Chief of the SIS -Ass. Comm.
- OZ/MD CB - Center
- Ass.Comm.
- OZ/MD Pos. - Center
- Ass Comm.

HVO | - Chief of the MPA Battalions - Companies
Military - OZ/MD SEH - Brigade
Police’ - OZ/MD NWH platoons

- OZ/MD CB
- OZ/MD Pos.

! Exh.P00700

2 Exh.P04699 p.21-24.

3 Exh.P00587 Article 5, 5b.

* Exh.P00586, B.IX.

®> On 14 October 1993 Operative Zones changed the ivatm Military Districts - Exh.P05876.
® Exh.2D00567

" Exh.P00957
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ANNEX 15

Maps showing expansion of the territory under the control of BH Army

Situation: January 1993 IC001181/

Directions -
of ABiH | djelovanja 80
operations A BiH r

- Place - Mjesto
of elash sukoba

Situationy Stan|
March
April
1993

Kev:

Directions
of ABiH
operations

- Place
of clash
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Situation: June 1993 C01183/

Situation] Stanie
June
1993

|Key:

Dircetions

ABIH
onperations

- Place - Mjesto
of clash sukoba

Situation: July 1993 1C01187/

Situation
July
1993

4

Directions
of ABiH
nperutions

- Place
of clush
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Situation:
September
1993

e
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of ARIH
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- Place
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Situation: September 19931€01188/

Situation:|

1993

Key:

Directions
of ABiH
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- Place
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October |

Situation: October 1993 4D00565/
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Situation
November
1993

g

Directions
of ABiH
operations

- Place
of clash

Situation: November 1993 4D00566/

Situation:
November
1993

Situation: November 1993 4D00567/
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Mostar: Situation before 30 June 19931€01184/
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Mostar: Situation after 30 June 19934D00622/
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ANNEX 16
Maps showing actions of HV on BH
territory
Marked map of Neretva valley, HVO, ABIH Marked map of Neretva valley, HVO, ABIH
and HV defence line as opposed to the VRS and HV defence line as opposed to the VRS
and the JNA, situation on 30 April 1992 and the JNA, situation in June 1992
/1C01096/ - o /1C01097/

3,

i e g | TR s R e D
Witness Beneta, T. 46573-4 marked map with Witness Beneta, T. 46574-7 marked map with
"1" — Hutovo, the 4th Guard Brigade commang "a” — The territory which was liberated by the

post

4th and 1st Brigades of Croatian Army in the gnd
of May and in early June 1992;

"b" — The territory around Domanovici which
was liberated round about the 6th of June 199p
immediately after completion of the operations
which "a" marked territories were liberated by
the forces of the HV and those of HVO who agted
jointly;

n

"c" — The territory of Stolac town which was
liberated in June 1992.
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The Croatian Army positions in September 19921C01098/

Witness Beneta, T. 46580-1, marked the above mtp wi

a handwritten red line and the letters "HV" — where in September 1992, Beneta's unit - whichpaasof
the Croatian Army - was located in the border beda between BiH and Croatia
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The situation from September 1992 onward4C01099/

Witness Beneta T. 46584-91, marked the above m&pa/.vi

Black line — Indicating the border between Croatia and Bosama Herzegovina;
Broken red line — The territory east of which was controlled by tHeS/
Shaded area- Border belt area in BH in which a HV unit was iggd until the Dayton Agreement was
signed (Petkovic, T. 49306);
“1" — The territory of the Republic of Croatia;
“2" — The territory controlled by the VRS;
“3" — The territory of Bosnia and Herzegovina contdlby the Muslim and Croatian authorities;
“BIH" — The territory of Bosnia and Herzegovina
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ABIH
ATG
BCS

BH Army
BH

BiH
ECMM
FB

GC

HB

HIS

HQ

HV

HVO
HVO/Government
HR HB
HZ HB
ICL
ICRC
ICTR
ICTY
IHL

IMT
Indictment
IPD

1ZM

JCE
JNA

MD
MOS
MP

MPA
MTS
NORDBAT
ODPR
oG
ONO

0oz
0ZCB
OZNWH
OZSEH
POW
RS Army
RUF

SIS
SPABAT
TO

UNDU
UNHCR
UNCIVPOL
VOPP

ABBREVIATIONS

- Army of Bosnia and Herzegovina

- Anti-Terrorist Group

- Bosnian-Croatian-Serbian language

- Army of Bosnia and Herzegovina

- Bosnia-Herzegovina

- Bosnia and Herzegovina

- European Community Monitoring Mission

- Final Brief

- Geneva Convention

- Herceg-Bosnha

- Croatian Information Service

- Headquarters
- Croatian Army

- Croatian Defence Council
- HYO HZHB / HRHB Government
- Croatian Republic of Herceg-Bosna
- Croatian Community of Herceg-Bosna
- International Criminal Law
- International Committee of the Red Cross
- International Criminal Tribunal for Rwaad
- International Criminal Tribunal for theoFmer Yugoslavia
- International Humanitarian Law
- International Military Tribunal

IT-04-74-T

-Prosecutor v. Prlt et al, Second Amended Indictment

- Informative and political activities
- Forward Command Post

- Joint Criminal Enterprise

- Yugoslav People's Army

- Military District

- Muslim Armed Forces

- Military Police

- Military Police Administration

- Material and Technical Equipmént Supplies)

- UNPROFOR Norway Battalion
- Office of the HVO/Government for Displddeersons and Refugees

- Operative Group

- Operations and Training Department

- Operative Zone

- Operative Zone Central Bosnia

- Operative Zone North West Herzegovina

- Operative Zone South East Herzegovina

- Prisoner(s) of War

- Army of Republic of Srpska

- Revolutionary United FronP(osecutor v. Sesay, Kallon and Gbao)

(RUF Case)

- Informative and Security Service
- UNPROFOR Spanish Battalion

- Territorial Defence

- United Nations Detention Unit

- United Nations High Commissioner for Rgdes

- United Nation Civilian Police
- Vance-Owen Peace Plan
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VOS - Military Informative Service
VRS - Army of the Republic of Srpska
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