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SLOBODAN PRALJAK'S REVISED PUBLIC REDACTED APPEAL B RIEF
WITH ANNEXES

l. INTRODUCTION

1. On 29-05-2013, the TC rendered its Judgment in @aBe04-74, the Prosecutor v.
Slobodan Praljak (the “Judgment”). The TC foundjBka(the “Accused”) guilty of the

following crimes:

Persecutions, a CAH pursuant to Art.5(h) and 7 thefStatute (Count-1);
- Murder, a CAH pursuant to Art.5(a) and 7.1 of that@&e (Count-2);

- Willful killing, a grave breach of the GC, pursuawot Art.2 (a) and 7.1 of the
Statute (Count-3);

- Deportation, a CAH pursuant to Art.5(d) and 7.1h&f Statute (Count-6);

- Unlawful deportation of a civilian, a grave breaxtthe GC, pursuant to Art.2(g)
and 7.1 of the Statute (Count-7);

- Inhumane acts (forcible transfer), a CAH pursuantAtt.5(i) and 7.1 of the
Statute (Count-8);

- Unlawful transfer of a civilian, a grave breachtloé GC, pursuant to articles 2(g)
and 7.1 of the Statute (Count-9);

- Imprisonment, a CAH, pursuant to Art.5(e) and 7A.the Statute of the Tribunal
(Count-10);

- Unlawful confinement of a civilian, a grave breaxftthe GC, pursuant to Art.2(g)
and 7.1 of the Statute (Count-11);

- Inhumane acts (conditions of confinement), a CAltspant to Art.5(i) and 7.1 of
the Statute (Count-12);

- Inhuman treatment (conditions of confinement), avgr breach of the GC,
pursuant to Art.2(b) and 7.1 of the Statute (CdL8jt-

- Inhumane acts, CAH, pursuant to Art.5(i) and 7.1hef Statute (Count-15);
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- Inhuman treatment, a grave breach of the GC putgoahrt.2(b) and 7.1 of the
Statute (Count-16);

- Unlawful labor, a VLCW, pursuant to Art.3 and 7 fitlee Statute (Count-18);

- extensive destruction of property, not justified mylitary necessity and carried
out unlawfully and wantonly, a grave breach of @& pursuant to Art.2(d) and
7.1 of the Statute (Count-19);

- destruction or willful damage done to institutionedicated to religion or
education, a VLCW, pursuant to Art.3(d) and 7.1haf Statute (Count-21);

- appropriation of property, not justified by miljamecessity and carried out
unlawfully and wantonly, a grave breach of the G@spant to Art.2(d) and 7.1 of
the Statute (Count-22);

- plunder of public or private property, a VLCW, puasit to Art.3(e) and 7.1 of the
Statute (Count-23);

- unlawful attack on civilians, a VLCW, pursuant totA® and 7.1 of the Statute
(Count-24); and

- unlawful infliction of terror on civilians, a VLCWf war, pursuant to Art.3 and
7.1 of the Statute (Count-25).

2. The TC sentenced the Accused to a single term-g&20 imprisonment sentente.
3. On 28-06-2013, the Praljak Defence (the “Defendi&gg)l the Notice of Appeal.

4. In light of the errors identified in its Notice amairsuant to Art.25 of the Statute and
R.111 of the Rules, the Defence files this Appe&B

5. All errors of law indicated in this Brief are of dunature and importance that they
render the Judgment invalid. All references to ganprinciples of law comprise the
presumption of innocencan dubio pro reoand onus probandi incombit actori.
Whenever the TC acted in violation of general pples of law it also acted in violation
of Art.21.3 and 23.2 of the Statute and of R.87¢A)he Rules.

! J,Disposition,Vol-1V,p.446;
2 J,Disposition,Vol-IV,pp.446-447;
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6. All errors of fact indicated in this Brief led todenial of justice. Due to these errors, the
TC drew erroneous conclusions which no trier of tawld have reasonably reached on

the basis of the evidence on the record.

[I. GROUNDS FOR APPEAL
1% Ground: Errors related to the IAC

7. All errors indicated in this Ground render the detion of the Accused pursuant to
Art.2 of the Statute null and void. For all the seas set forth in the®1Ground, the
Judgment should be reversed on Count-3, Count-Un€® Count-11, Count-13,
Count-16, Count-19 and Count-22 and Praljak shbaldcquitted of these charges.

1.1. The TC made an error of fact when it conclutlemt the south front mentioned in
documents issued by the Bidovered a part of the HZ(R)H*B

8. The TC omitted to consider that during the periodyered by the Indictment, the
Croatia was in war and that southern part of itsttey was cut from the rest of the
Croatian territory and under constant threat froembi&n forces. Therefore, the TC
failed to acknowledge that the southern front cedehe Croatian territory situated in

coastal area south of Split and spreading fromt 8pDubrovnik and Previaka.

9.  While the HV units were sometimes obliged to uselboareas in BiH, they did it with
the sole purpose to defend the territory of the®RI@ territory which they naturally and
legitimately defended. The objective of these actions was to mount ardef against
the VRS/INA/JA and not to launch an attack on Barsipopulation (Muslim/Serbian),

since the frontline was in Dubrovnik.

10. The Croatian territory in the area of southern franso narrow, with 5-kilometer
average wide, that any military intervention, liedtto the Croatian territory, was

almost impossiblé.

®P03677, P11033;

* J.Vol-lll,para.529;

® Praljak,T.41628,T.43014,T.44546; SkenderT.452%heéBaT.46698; JasakT.48632;
® BenetaT.46564,T.46668-46669; Praljak,T.39877,1241®etkovicT.49302;

’ PraljakT.43014;

8 J.Vol-VI,Diss.Op,p.10;

° BenetaT.46572,T.46573; PraljakT.39877;
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Having omitted that the southern front covered prity the southern Croatia, the TC
could not properly consider the meaning of docusmesgdued by HV and concluded
erroneously that the expression “southern fronthtiomed in these documents refers to
BiH. This error of the TC caused further errorsareiing the HV implication in the
conflict in BH and finally the erroneous qualificat of the conflict as it is further

explained in sub-grounds 2-4 of this ground.

The TC made an error of fact when it concluded the HV units participated in the

conflict in BiH

The TC considered that numerous elements confienHN units presence on the
southern front in Biff in municipalities* and even in D& listed in the Indictment and
concluded that the HV was present in that areandutie conflict between HVO and
ABiH* and directly intervenetf.

The Defence acknowledges that some evidence menthenHV elements presence in
BiH. This evidence does not confirm the organizgdnned or ordered intrusion of HV
units into BiH territory, but only the presence sime individuals. Documents and
testimonies indicating HV involvement in the codflbbetween HVO and ABIH are

based on suspicions, suppositions and rumors wiegch never confirmed.

Thus, for instance Hujdur claimed that the HV wasspnt in BiH without having any
concrete knowledge of its presence. He does now khthe vehicles he saw belong to
the HV, he did not see any insignia and he onlgkihithat they were owned by the
HV.*® Watkins also has no concrete knowledge about ¥ieitdsence in BiH, he said,
based on type of weaponry he observed, that itmae likely that a formed military
unit came from Croatia with a range of weaponry. ditt not exclude the possibility
that the HVO obtained these weapdh€oncerning the testimony of Witness-DW, he
changed his statement after he saw docuntérits, does not have any personal and
direct knowledge of the HV presence in BiH and taesl in his 1997 interview that the

193.vol-il,para.530;

1 J.Vol-ll,para.29; Vol-lll,paras.532-538;
12 3. Vol-lil,paras.539-540;

13 3.Vol-lll,para.531;

14 3.Vol-lll,para.543;

15 HujdurT.3502,T.3618;

1 WatkinsT.18849;

7 Witness-DWT.23090;
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HV was not present in his area of responsibiffitiore interesting, Nissen affirms that
the ECMM did not have any concrete indicationshaf HV troops and that they did not
see any of therlf. The careful analysis of Nissen's testimony shohat the HV

presence in BiH was presumed, but never confirnespite the deployed meaffs.

15. The TC based its conclusions on HV presence in @iHinverified statements which
were not assessed with required scrutinftherefore, it was not able to establish
number of Croatian soldiers present in BiH, thecexeeriod in which it believed the
HV directly intervened in BiH or locations whereckuintervention would have taken

place.

16. Authors of documents, which mention presence oftikleelements in BH, considered
exclusively local situation and omitted to considleat HV elements were obliged to
cross the borderline and to use the border argheBiH territory in order to defend
Croatian territory namely the area south of Sptitl apecially around Dubrovrik
which was under attacks coming from the BiH teryitd While present on the BiH
territory, the HV elements did not intervene in toaflict between HVO and ABiH, but
used the BiH territory to defend territorial intgegrof the RC, constantly threatened by
Serbian forces.

17. While according to case-law it is not necessary fili@ign military units are present on
the location where crimes have been committetieir presence shall be however, in
some way, linked to the conflict in question. Thegence of the HV elements in
bordering area of BiH is not at all related to twmflict between HVO and ABIH, it is
actually even not related to the conflict in BiHthturesulted from Serbian aggression

on RC and is solely related to the conflict thathat time existed in Croatia.

18. Defence does not contest that individual HV memheesnt to BiH to fight. These
soldiers went to BiH individually as volunte&tand joined the HVO or ABiH. The HV
did not make any difference between Croats and ikigshnd enabled all volunteers to

18 Witness-DWT.23090;

19 NissenT.20486,T.20487,T.20501,T.20504;

20 NissenT.20504;

2 |nfra,Ground 12.1,para.186;

2 Suprapara.9,10; Witness-DW,T.23166-23167;

2 Zuzul, T.27777; PetkovicT.49303;

24 Kordic AJ,para.321;

% Buljan, T.36853; PraljakT.39877,T.39879,T.40071n&a, T.46688; Jasak,T.48837; Petkovic, T.49299;
3D00453;
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go to BiH?® The volunteers could equally join the HVO or thBil.>’ While the HV
soldiers who joined the HVO kept administrativekBrwith the HV, they were assigned
to the HVO units? incorporated into the HVO chain of commahdnd the TC itself
established the incorporation of the HV officer®iRVO units® The HV soldiers who
joined the ABIH enjoyed the same rights as those jemed the HVG3' and some HV
high officers hold positions in BiH political hiexchy as Jaganjac who was Izetbegovic

military advisor®?

19. The Croatian policy allowed the individuals to goRiH, however, the HV and its units

could not® and did not go theféand any infringement of this rule was sanctiotted.

20. Having omitted to consider all relevant evidenbe, TC satisfied itself with rumors and
presumptions and reached, without any concrete tandible evidence, erroneous

conclusion that the HV units participated in thaftiot between HVO and ABIH.

1.3. The TC made an error of fact when it concluttet the RC exercised control over
HVO units

21. The TC concluded that Croatia exercised a globairobover HVO unit2® While there
is no doubt that some HV members were integratddM® units®’ the TC erred when
it concluded that they were sent by Zagreb. Theb@€kd its conclusion exclusively on
Galbraith testimony® who actually does know nothing about the HV officin the
HVO. While he stated that Croatia appointed andhiised the HVO officerd he did
not explain where and when he had learnt that. lde wnable to tell who sent the
officers to HVO or who was in charge of such demisi satisfying himself with general
and vague affirmation that Croatia appointed asthdised the HVO officers. Contrary

to his testimony and contrary to the TC conclustbe,HV officers were not sent to the

% PraljakT.39669,T.39847,T.41587,T.41590;
" praljak,T.40076,T.40077;

8 praljak, T.43100;

2 Praljak, T.43146; Petkovic, T.49299:

%0 J.Vol-l,para.775;

¥13D00299;

32 drizovic,T.9878;

%33D00300;3D00443;

3 BenetaT.46698; PraljakT.41815; PetkovicT.49299;
% PraljakT.40084;

% J.Vol-lll,paras.545-567

37 J.Vol-l,para.775;

3 J.Vol-lll,para.546;

% Galbraith, T.6467;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



22.

23.

24,

25.

IT-04-74-A 17801
7

Public

HVO,* they went there on their own will as voluntééisecause many of them were
born in BiH and their families lived thefé,so when the war broke out in BiH they
returned there to defend their courftfyThe fact that members of the HV were in the
service of the HVO does not imply without doubttttizey were there on the direct

order of Croatid?

The TC noted that the HV officers integrated irftie HVO remained the HV officers,
however it omitted to acknowledge that the sama@me@pplied to the HV officers on
service in the ABiH?® It also omitted to consider that during the pefimdvhich they
volunteered in the HVO, none of them had dutieheHV*°

The RC continued to pay salaries to all HV officers service in the HVO as all of
them kept their status of the HV officers.The HViadrs on service in the ABIH were
also paid by the RC and kept their status in treaan Army. There was no difference
in treatment of the HV officers who joined the H\&Rd those who joined the ABIH.
Thus, this fact does not confirm the RC global candf over the HVO.

The RC supplied MTS to the HVO, but it also proddée ABiH with MTS*® The
same apply to military training which was providedthe HV to the HVO members but
also to the ABiH membefS. Moreover three logistical centers of the ABIH were

allowed to freely operate in Croaffa.

Regarding the financial assistariéethe funds were collected by Croatian emigrants
who originated from Croatia but also from BiH. Taesinds did not come from the
Croatian budget’ they were collected by Croatian emigrants equédly Croats in
Croatia and for Croats in BiPf. Furthermore, at least a part of these funds caome f

*° 3D00443, 3D00453;

*1 SupraGround.1.2,para.19;

“2 Biskic, T.15035,T.15068; Buljan,T.36852; PraljakI892; Curcic,T.45916; Petkovic, T.50520;
“3 Rupcic, T.23379;

* Kordic AJ,para.359;

“°3D00299;

“® Praljak, T.40068-40070,T.43078-43081, 3D00299,PA(BI400278;

" 3D00299;

*8P01502, 3D03008,3D00009, 1D02292,2D00147, 2D00TER812, 3D00561;
“9.3D0006,3D0009, 3D00143,3D02463, 3D03011,3D026BRA 96, 2D00527, 2D01086,2D01087, 2D1108;
*03D02633, 3D03008,3D02811, 3D00302;

*1 J.Vol-lll-paras.557-558;

*2 Rupcic, T.23551,T.23576;

*3 Rupcic, T.23540,T.23561,T.23562,T.23578,T.235815B231D01755,1D01754;
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Croats originating from BiH? so it was natural and logical that a part of thiesels
went for the HVO needs. The HVO was not an inteonally organized entity, so it

was easier for Croatia to take care about the aadie of funds coming from abroad.

26. The TC erred when it concluded, on the basis oitipal concordance between the
HZ(R)H-B and Croatig> that the HV and HVO conducted jointly military spgons>®
While the HZ(R)H-B and Croatia might have had aedtanly had similar/identical
views on some issues, hamely with respect to Sedmgression and policy, it does not

mean that they conducted military operations taogreth

27. In order to be able to reach such erroneous caondushe TC distorted Beneta's
testimony who never said that the HV commanders garders to the HVO units.
Quite the contrary, Beneta said that the HV memb@egrated into the HVO were
under the HVO commart.

28. Having rejected Biskic's testimony regarding Susakresence in BiR the TC
concluded that Susak went to BiH as Croatian Defévimistef® and it considered that
this element supports its conclusion that the HdY BYO conducted jointly military
operations. Even if Susak went to BiH in his cafyaas RC Defence Minister, it does
not mean that the HV was involved in planning/carichg of the HVO military
operations or that they planned/conducted militgpgrations jointly. Susak’s presence
in BiH can easily be explained by Croatian deepceoms regarding the situation in BiH
and threats which this situation represented ferRE territorial integrity. Furthermore,
the IC constantly asked Croatian authorities terirgne with the HVO and it was only
natural and logical that the Croatian Defence Mearibad contacts with the HVO.

29. The TC also misunderstood and misinterpreted dontsraddressed by the HVO to the
HV and/or the Croatian authoriti&5.It is not in dispute that historical links exist
between Croats in BiH and the RC. It is also nadigpute that the RC had privileged
political and economic relationship with BiH Croatisd that it had and still has its own

* Rupcic, T.23382;

% Ribicic,T.25513; P08973,p.25; Decision 07/09/0pfadt n°8;
% J.Vol-lll,para.549;

*" J.Vol.lll.para.550;

*8 Beneta, T.46633;

%9 J.Vol.lll,para.551-552;

€9 J.Vol.lll,para.552;

®1J.Vol.lll,para.553;
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interest in BiH as any State has in its borderingntries. It is thus only natural and
logical that the RC got some information directigrh the BiH Croats, HVO and other
bodies of the HZ(R)H-B. Few documents that werereskkd by these bodies to the
Croatian authorities do not show regular reportwvtgch would be required if the RC

had intention to exercise global control over théH

The TC misinterpreted historical links between @eand BiH Croats. Croats from
Croatia and Croats from BiH lived for years, overeatury, in the same country. They
have had the same political, commercial and culintarests. Therefore, the RC have
had a certain influence on Croats in BiH, but ihifuence is not a result of Croatian
policy, but of deep natural and historical linkattlexisted between Croats from Croatia
and those from BiH. However, such influence, whitle TC describes itself as

indirect®® cannot be considered as a global control.

The TC did not specify where and when Croatiaaitsly or its bodies would have
participated in planning/conducting of military @atons conducted by the HVO or
how it would exercise its global control over th&®. Therefore it reached, without
any concrete and tangible evidence, erroneous usiod that the RC and the HV

exercised global control over the HVO.

The TC made errors when it established thet@xie of an IAC in BiH

The TC correctly established that an IAC opposeas awmore States. It also correctly
considered that a conflict would be internatiorfamilitary units of a foreign State
intervene into the confli® The TC drew the erroneous conclusion when it aaretd
that the HV units participated directly in the datf The evidence does not support
such conclusion but only the presence of individdd soldiers and officers who
cannot be assimilated to the HV ufiftend whose presence in the HVO “does not
imply without doubt that they were there on direders of Croatia® While some HV
units were at some moments present on the BiHdegyriit was in the frame of the war

between Croatia and Serbia and without having vedeany ordef®

62 J.Vol-Ill,para.560;

83 J.Vol-l,para.85;

% SupraGround 1.2,para.19,Ground 1.3,para.22;
8 Kordic AJ,para.359;

€ J.Vol-VI,Diss.Op,p.10;
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Regarding the global control, the TC correctly esiakegal standafd as established in
case-law’® While the RC provided assistance to the HVO, tlabaj control “must
comprise more than a mere provision of financiaistance, or military equipment or

training”.®®

The TC erred when it concluded that the RC hadisggucontrol. In order to establish
the RC global control over the HVO, the TC shoulén establish beyond reasonable
doubt that Croatia had “a role in organizing, camating or planning the military

actions™®

of the HVO. The global or overall control test llsgfor an assessment of all
the elements of control taken as a whole and ardatation to be made on that basis as

to whether there was a required degree of the @ritr

The TC simply mentioned Croatian participation ilanming/conducting of military
operations? but it did not give any detail. Moreover the carsibn reached by the TC
is not based on any concrete and tangible evidence.

Global control is extremely disputed in internabtaw and rejected by the ICJ. The
ICJ held that although the ICTY could use the oNe@ntrol test in order to determine
whether the nature of an armed conflict is inteomat, the effective control test
remains applicable in order to decide whether ‘@eSis responsible for acts committed
by paramilitary groups, armed forces which are arabng its official organs™ The
ICJ reprimanded the ICTY for overstepping its jditsion by answering a question of
State responsibility. The ICJ ruled that it has lesiwe authority over State
responsibility’* While the ICTY assesses individuals and individwesiponsibility, the
international nature of an armed conflict remalmes question of State involvement and
thus of State responsibility and universally acedptind recognized standards of

international law should be applied.

The Defence is conscious that in other cases cetatéhe HVO officers responsibility
in the conflict between the HVO and ABIH, the Tnitalh established existence of an

67 J.Vol-l,para.86;

% Tadic AJ,paras.90-144; Aleksovski AJ,para.134;
% Tadic AJ,para.137;

Oldem

™ Aleksovski AJ,para.145;

2 J.Vol-lll,paras.549,552;
31CJ.Judgment,26/02/2007 para.404.

" |demparas.403-406.
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IAC.”® However, “the issue as to whether an IAC existeal garticular time or place is
a matter for each TC to determine based upon tlderee before it in the particular

case"’®

38. The Prosecution did not plead international characf the conflict in three cases
concerning the responsibility of the ABIiH officarsthis same conflict between HVO
and ABiH.”” While the issue of the conflict nature shall beedmined on a case-by-case
basis’® such Prosecution policy casts doubts on the iatemal nature of the conflict
between HVO and ABIH as, according to correct jptetation of the case-law, once an
armed conflict became international, it remaingnmational throughout the respective
territories of the warring parti€s.

39. Generally, legal consequences of the charactesizati the conflict as either internal or
international are extremely importafitConsequences of the conflict characterization in
cases before the Tribunal go beyond law. The Tabwas established by the UNSC
under Chapter VIl of the UN Chart&rTherefore, the establishment of the Tribunal had
not only for purpose to put an end to serious csimed bring to justice persons
suspected to be responsible, but also to contrifoutiee restoration and maintenance of

peace’”

40. The inconsistent Prosecution approach to the natutke conflict between the ABIH
and the HVO may be prejudicial to the Tribunal’edibility but it also can be
detrimental for durable maintenance of peace inoregn order to cure Prosecution
inconsistencies and to prevent any prejudice th&t may cause to the Tribunal and to
the region, the TC should have considered withiqddr attention this issue, taking
into account only the concrete reliable evidenc®regeit. It should have examined all
elements of the conflict in question and shouldehasgtablished beyond reasonable

doubt that the conflict was international. The Hidd to do so. Therefore, the TC erred

> Kordic AJ,paras.299,313; NaletilicAJ,para.96; Rlas\J,paras.94,123;

® Decision Hadzihasanovic, 21/02/07,para.11; Degidiadic, 02/10/95,para.77; Decision Simic, 25/03199
Decision Krnojelac, 24/02/1999,para.43; Celebicpadas.228-229;.

" Delic Indictment; Hadzihasanovic Indictment, Haviic Indictment;

8 Kordic AJ,para.320;

"9 Kordic AJ,para.321;

8 Tadic AJ,para.97;

8 S/IRES/827,p.2;

82 S/IRES/808,p.2; Secretary-General Report, para.22;
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in law and facts when it concluded that the armadfict between the HVYO and ABiH
was an IAC.

Legally, in the present case the determinatiorhefrtature of the conflict is important
for applicability of Art.2 of the Statute. Accordjrio case-law, the IAC is a prerequisite
for the applicability of Art.2 of the Statutd.The TC erroneously concluded that the
conflict between the HVO and ABiIH was internatiorsaid therefore made an error

when it convicted the Accused pursuant to Art.zhef Statute.

2" Ground: Errors related to the occupation

42.

2.1.

43.

44,

45.

All errors indicated in this Ground (sub-ground4-2.2) render the conviction of the
Accused pursuant to Art.2 of the Statute null anaivFor all the reasons set forth in
the 29 Ground, the Judgment should be reversed on Cqudednt-7, Count-9, Count-
11, Count-13, Count-16, Count-19 and Count-22 aradjdk should be acquitted of
these charges.

The TC made errors when it established th&t@xie of an occupation

The TC stated that, with respect to the establistinoé the occupation, it adopted
criteria from Neletilic cas® and concluded that there is a state of occupatioen a
party, under overall control of a foreign Statelfifa criteria for a control over

territory 2°

Regarding the presence or Croatian forces on thengror the ultimate and overall
responsibility of Croatian forces/authorities foetsaid occupied territory the Defence
recalls its arguments regarding the I1AC.

The TC interpretation of criteria established inlétiic case is confusing and led to
erroneous conclusions. It seems that the TC fokbna&ther the Naletilic case-law nor
the international law as it did not establish thet$ that would correspond to specific
criteria needed for occupation. The criteria reggiifor occupation are not identical to

global control criteria needed for an IAC as theupation requires a further degree of

8 Naletilic AJ,para.110; Blaskic AJ, 29,para.170diEaAJ,para.80; Tadic Decision, 02/10/95,para.84;
8 J.Vol-l,para.88;

8 J.Vol-l,para.96;

8 Supra, Ground 1.3,paras.21-31;
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control®” There is an essential distinction between the rotation of a state of
occupation and that of the existence of an FAC.

The IHL distinguishes clearly the occupation andCl&onsidering the former as a
“different situation from that of armed conflict warious respects: the occupier controls
the occupied territory, there are no major militaperations in the occupied zone and a
minimum of order and security have been restoreablerg civilian life to resume to
some degree. The fact that the occupier has sifticiontrol over the occupied territory
to assert itself, theonditio sine qua nofor the existence of an occupation and a typical
element found in Art.42 of the HR, facilitates t&sk of stabilizing the occupied
territory that it can accomplish through the adstiitive/governmental powets. The
ICJ found that the presence of foreign armed fonce®t per sesufficient to establish
the occupation; the foreign State shall imposews authority in order to constitute an

occupation stat&

When the TC found that HVO occupied ProZbit, ignored the fact that no changes in
municipality occurred and that legally elected awities™ continued to exercise their
activities. Thus, the legitimate authorities havever been rendered incapable of

functioning publicly.

Regarding GV, Jablanica, Mostar, Ljubuski, Stol&apljina and Vares, the TC
satisfied itself with statement that the militarsegence of the HVO in these villages
was strong enough to enable the HVO to give ordershe populatio® This
ascertainment is not sufficient to establish tla¢esbf occupation and it constitutes only
one of criteria for its establishment. As for Pmzine TC did not establish that the

criteria, necessary for state of occupation, haat existed.

“Occupation” has been defined in case-law as bé&ngransitional period following
invasion and preceding the agreement on the cessatithe hostilities® Thus, it is
important to establish that there was already asttianal period and that the

8" NaletilicTJ,para.214;

8 |dem

8 |CRC Review Article,pp.659-660:;.

%|1CJ Judgment, 19/12/05,para.173;

1 J.Vol-lll,para.578;

2 |nfra, Ground 10.2,para.169;

9 J.Vol-lil,paras.579,580,583-585,587-588;
% Naletili¢c TJ,para.214, Blanin TJ,para.638;
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Occupying Power had a sufficient degree of authdFitOccupation requires that the
occupying power has rendered the occupied autésriticapable of functioning or of
controlling the area and that is in a position xereise its authority over the territory.
The TC has not established in any municipality tingt HVO rendered the occupied
authorities incapable of functioning or controllitige area. Actually, it did not establish
which authorities were in place before the saidupation or that the occupied
authorities existed and functioned in the relevaanicipalities. The TC also omitted to

establish the time-frame of the occupation withstesting and ending date.

The situation in relevant municipalities shows panent changes and constant armed
conflict, which intensity is incompatible with arstate of occupation that necessary
implies a certain degree of stability. Battle areasy not be considered as occupied
territory®® The TC found the existence of an armed corifli@nd of a state of

occupatior® in same time and place which is factually impdssitnd legally incorrect.

The TC made errors when it concluded thatf¥i® occupied parts of BiH

As the TC could establish neither physical presesfc€roatian forces on the ground
nor the ultimate and overall responsibility of Giaa forces/authorities for the
occupied territory, it found that the HVO occupigaime portions of the BiH territory.
Such conclusion is not only legally and factualhcarrect but it also constitutes a
logical error in contradiction with common sensed anith the principle of self-

determination of peoples guaranteed by main intemmal and human rights treati&s.

The HZ(R)HB/HVO were the organizations of Croatmeople in BiH and having BiH
citizenship*® It is legally and logically impossible that the B\bccupies the territory
in which Croats legitimately live for centuries.dats in BiH have right to freely
determine their political status and freely pursheir economic, social and cultural
development® The HZ(R)HB/HVO as legitimate body of Croatian pkpin BiH
pursued the legitimate goals of Croats living ilHBi

% Brdjanin, TJ,para.638;

% Naletilic TJ,para.217;

7 J.Vol-lll,para.514;

% J.Vol-Ill, para.578-580,583-585,587-588;

% UN Charter,Art.1.2; ICCPR,Art.1.1; ICESCR,Art.1.1;
100pp0151;

1011CCPR,Ar.1.1; ICESCR,Art.1.1;
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53. The HZ(R)HB/HVO took care of the territory which svan isolation and where central
governmental organs were cut Off. Thus, the reason for the establishment of that
entity was also to compensate the lack of goversahdunctions and to strength the

defence.

54. In the absence of a definition of “occupation” etGC, the definition provided by the
HR, which have customary nature, still applies amdadopted by the case-la.
According to Art.42 of the HR, “territory is congited occupied when it is actually
placed under the authority of the hostile army”’eTHL requires, for establishment of
an occupation, that a hostile army establishe®ws authority and substitutes it to
legitimate authority on territory on which it made invasion.

55. The HVO was a body which was recognized by the il

and military
authoritied® and was from 1992 onwards a component of RBiH drfoeces'® It is
therefore legally and factually inconceivable ttiet HVO could have occupied the BiH

territory.

56. Having omitted to consider the HVO status as corepoof the RBiH armed forces, the
TC wrongly concluded that the HVO was the hostil@in the sense of the IHL and
made an error when it concluded that a state afpatton existed.

3" Ground: Errors related to status of Muslims, HYO members

57. The TC erroneously applied criteria establishedase-law when it concluded that the
detained Muslims, members of the HVO were protepedons within the meaning of
Art.4 of the #GC1%’

58. The object and purpose of the Art.4 of tH&€ is the protection of civilians to the
maximum extent possibf The HVO members were all members of armed fornes a
cannot be considered as civilians. Thus, regardlessationality or ethnicity of the
HVO members, the Art.4 of thé"&C cannot apply to them.

192 gyntic, T.30290;

193 Kordic TJ,para.339; Naletilic TJ,para.216;

1043D00647;

195p01988;

1% 3D00647,para.6; P00339,pp.3-4; P01988,para.1;

107 3 Vol-lll,para.611;

198 Tadic AJ,para.168 ; Celebici AJ,paras.73,83; Abekki AJ,para.152; Blaskic AJ,para.172;
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The TC made an error when it applied to HVO Muslmembers the criterion of
allegiance which “in modern inter-ethnic armed ¢iotd such as that in the former
Yugoslavia” may rely rather on ethnicity than ortiomality.*°® While the term “inter-
ethnic armed conflict” is rather incompatible withC, the Tadic finding regarding the
ethnically based allegiance had its logic as itltdealely with civilians. Civilians in
Tadic case found themselves in the middle of balégts and the only criterion which
could link them to one or other party to the cantfivas their ethnicity. As the ethnicity
was the only basis on which the allegiance coulg rewas logical to apply the ethnic
allegiance in order to establish if these civiliéa$ in the category of protected persons
within the article 4 of the"2GC.

In all cases in which the Tribunal applied the athlly based allegiance criterion, this
criterion was applied to civilians who have nevedhan opportunity to give their
allegiance to one or other party in the conflit?. However, this finding cannot be
applied to Muslims, HVO members, which gave théegance to the HVO when they
joined it. Persons “are protected as long as tiveg oo allegiance to the Party to the
conflict in whose hands they find themselves andtith they are nationals** Unless
the TC had been able to establish that the MuslWwohnembers were forced to join
the HVO, it should have concluded that their joindmounts to allegiance to the HVO.
The fact that the Muslim HVO members posed a thredhe security of the HVE?

does not invalidate in itself their allegiancelie HVO.

The GC pursue the objective to protect vulnerabdesgns and not to cover an
inadmissible and fraudulent behavior of combatalmsorder to obtain the protected
persons statute the Muslim HVO members should heftehe HVO. As they did not
leave it, the TC should have respected their alegg to the HVO and should not
conclude that they were protected persons uriec4

The IHL in general and GC in particular do not goveelations between the army
powers and its own members. War crimes may be patpd by military personnel
against enemy servicemen or civilians, or by awifi against either members of the

enemy armed forces or enemy civilians. Conversgiynes committed by servicemen

199 Tadic AJ,para.166;

110 Celebici AJ,para.105; Blaskic AJ,para.175;
1 Kordic AJ,para.330;

112 3 Vol-ll,para.609;
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against their own military (whatever their natighdldo not constitute war crimés?
This position is confirmed by the internationaledaw as the SCSL found that “the law
of armed conflict does not protect members of armgexlps from acts of violence

directed against them by their own forc&¥".

The TC made an error of law when it ruled, in viga of GC provisions that Muslims,

members of HVO were, after 30-06-1993, protected@es according to Art.4 of the

4"GC. Therefore, for all the reasons set forth in3feGround, the conviction against
Praljak should be set aside on Count-11, CountrtBGount-16 and Praljak should be
acquitted of these charges.

4™ Ground: Errors related to status of the military aged men

64.

65.

66.

The TC made an error when it ruled that militargcgnen, even if they, according to
national law, were members of armed forces, were members of armed forces
according to IHLX*™® The TC omitted to consider that in IHL a civiliamho is
incorporated in an army becomes a member of thiganyilthroughout the duration of
the hostilities, or until permanently demobilizedthe responsible authority, whether or

not he is in combat or armétf.

Regarding military aged men, their status cannotlétermined without national laws
and rules which regulated their status in the @aié\period. Generally, reserve forces,
together with the active forces, were a componérthe ABiH.*'" Members of the
armed forces resting in their homes in the argaetonflict, as well as members of the
TO residing in their homes, remain combatants wéreth not they are in comb&f

Besides that, in the state of imminent threat af or in the state of war which were
proclaimed in BiH:'° the general mobilization may be proclaimed andntiebilization

was actually declared on 20-06-1982.According to IHL, the reservists become
members of armed forces when they are mobilize@ géneral mobilization casts a

13 Cassese, ICL(2008),p.82;

14 SCSL,RUF TJ,para.1451;

15 Judgment, Vol-1l,para.618;

16 GCAP-1,Art.43.2, Commentary,para.1677;
17 4D00412,art.7.

18 Kordic AJ, para.616;

119p00150,p.4, D101218, PO0274;
1204D01164;
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serious doubt on the civilian status of militaryedgnen and creates at the same time the
strong presumption that they were incorporatedhénarmed forces.

While in the case of military aged men a doubttsxisgarding they civilian statd$in

the absence of other evidence or clarificatiorheirtstatus, it cannot be concluded that
these men are civiliart4? The burden of proof to establish the status dimis remains
on the Prosecution and there is no presumptionvdian status when civilian status is

an element of the offence.

Therefore, the TC committed an error when it ruleat military aged men, were not
members of armed forces according to IHL. This retnas direct bearing on the
Praljak’s conviction on Count-11 which shall be afidated and Praljak shall be

acquitted of this charge.

5" Ground: Errors related to the involvement of theRC officials
in the JCE
69. The TC erroneous conclusions and errors of law rdiga the Croatian leaders

5.1.

5.2.

70.

participation in the JCE render its Judgment irdvali whole as the JCE, the core of the
Accused responsibility, is improperly establish€derefore, for all the reasons set forth
in the 8" Ground, the Judgment should be reversed and Rrtiauld be acquitted of

all charges.

The TC made errors when it concluded that adj supported division of BiH

and

The TC made errors when it concluded that adj supported creation of the

HZ(R)H-B in the frame of project aimed to extensairCroatian borders

The TC erroneously concluded that Tudjman supporti@dsion of BiH with
incorporation of a part of BiH into Croatia or aftatively with establishment of an
autonomous Croat entity within BiH which would Hesely linked to Croatia?®

2L Kordic AJ,para.616;
122 Kordic AJ,para.619;
123 3 Vol-1V,para.10;
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71. The TC finding is contradictorper seas the TC could not establish that Tudjman
supported the incorporation of a part of BIH in &ra and left a possibility of
establishment of an autonomous Croat entity wiBiH.*?* The establishment of an
autonomous Croat entity within BiH does not impliision of BiH and therefore

directly contradicts the TC conclusion that Tudjnsapported division of BiH.

72. While the division of BiH was an option at some naots, it was not Tudjman’s choice
but one of the solutions considered by the"¥CTudjman pronounced himself against
any division of the BiH and considered that any Rilision would be against the
interests of the RE° but he was aware that the BiH future depends otel@sions?’

73. The TC omitted to consider Tudjman position whicmsvalways in favor of maintaining
the BiH borders, as recognized by thef&Since the proclamation of the BiH
independency, Tudjman had always spoken in favathefRBiH claiming that BiH
ought to remain independent as a State consisfilgree constituent peoplé$’ His
position was entirely consistent with the BiH pimsitand with the BiH Constitutiott°

74. Even in the heart of conflict between Croats andlivis in Bosnia Tudjman indicated
that for the sake of the viability of BiH, it wageessary to respect the existence of the
three constituent peoplé¥. He spoke out against the creation of three StatesHi*B
and strongly opposed any separatist idfédloreover, he was constantly underlining
the ties between the Mulsims and Croats of Bithnd from March 1992 onwards

advocated an union between th&h.

75. The RC recognized the BiH the same day as theni@ediately after the proclamation
of its independence. If Tudjman had had the expaist intent to annex some BiH

territories to Croatia, he, as the RC Presidentuldvanot have accepted the BiH

124 3 Vol-1V,para.10,16;
125p00108,p.48;

126 p0e454,page 2;

127 3 Vol-VI,Diss.Op.pp.9-10;

126 p00336; Manolic,T.4315,T.4318;
129p00498,P01544, P00167,p.6;
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independenc&®® The RC never recognized Herceg-Bosna as an indepen
Republic/State and the later has never proclairtsedf ias such. Furthermore, Tudjman

was permanently against the creation of a sep@&mtatian entity in BiH:>’

Having completely ignored Tudjman general recognitof the RBiH as an independent
State in its internationally recognized borderse fhC distorted and erroneously
assessed his particular acts and declarations, T3 C found that from 1990 until at
least 1992, Tudjman participated in several mestingth MiloSeve, President of
Serbia, concerning the finalization of plans toidkvBiH.**® Besides the fact, that the
TC identified only one meeting with Milosevic, tineeeting in Karadjordjevo, the TC
omitted to note that this meeting was held befbeedonception of the alleged JCE that
according to TC was created in 01/1983.Moreover, this meeting was held on 25-04-
1991, when former Yugoslavia existed in its fornberders with Croatia, Serbia and
BiH being all parts of the same State. Discussishgh were held shall be considered
in their context and, at that time, BiH was notiadependent State and, contrary to
Croatia, it was not in war. Therefore, it is legahconceivable and factually wrong to
link any eventual discussion which took place inye&991 with the presumed plan of

division of the independent BiH.

While the TC recognized that it has not receivethitleof plans that would have been
discussed in Karadjordjevo and other unknown mgsfiff it has however concluded,

without any conclusive evidence, that these plaméemplated the division of the BiH.

The TC erroneous presumption that Tudjman planhedtH division led to erroneous
conclusion that Tudjman supported the creatiomefHZ(R)H-B in connection with the
plan to expand the Croatian bord&fsQuite contrary, the evidence show that the RC
was concerned only with its own defence. Thus, madlj indicated to Boban, only one
week prior to creation of the HZ(R)H-B, that RC wsupport and coordinate military
organization of only seven municipaliti&$.All these municipalities are situated in the

north of BiH in border area extremely close to Geoaareas which were in war. When

136 3.Vol-VI,Diss.Op.p.375;
137P00167,p.6;
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the HZ(R)H-B was proclaimed, Tudjman declared thatdecision in question was not
a decision on establishing the Community of HerBegna but a declaration which
proved that the BiH Croats were working to estdblisemselves as a community,
without however separating from B¥ This declaration, which TC notédf
contradicts directly the TC finding about allegddrmpto expand the Croatian borders by
dividing BiH.

The TC shows a general misunderstanding of TudjrfEmences to Banovint4&> When
Tudjman, who had historical background, referredB&movina, he did not refer to a
sovereign or independent State, he did not meanteh@ories that were included in
Banovina should be secede from BiH and annexed rwat@. His references to
Banovina territories were historical rather thaditipal**® and he meant only that BiH
territories which for centuries were peopled by &soand have thus traditional,
historical and cultural links with Croatia shall, lzs recognized by VOPP, under control
of Croatian people. Thus, during the meeting or02993'" he placed the reference
to Banovina in the frame of the VOPP reaffirmingttthis plan safeguarded Croatian
interests:*® According to this plan “The provinces shall nov@any international legal
personality and may not enter into agreements foittign states or with 10**° The
VOPP did not permit the concept of a State withinState and reaffirmed the
independency and sovereignty of the BiH within itgernationally recognized
boundaries® Two weeks later, Tudjman reaffirmed his intentitm persuade the
Croats to agree to remain in a confederal ‘Bitdnd informed Izetbegovic that Croats
are supporting BiH in which their interests woulelsecured>?

Contrary to TC conclusiofr® at the meeting held on 17 September 1992, Tudjman
recalled Croatia's position which aimed at organjZBiH into three constituent units®

The question of BiH division was not a questiorcdssed during that meeting, it was

143p00080,p.46;

144 3 Vol-1,para.423;
145 3.Vol-IV,para.22;
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only mentioned as one of the solutions, considatesbme past time by the IC, with
aim to prevent the horrors of war. At that meeting Tudjman stated that in his opinion

the interests of Croatian people can be assuréunBiH.">°

When the BiH independency was proclaimed, the @Grgatognized it, Tudjman made
all possible efforts to cooperate with Musliftfsand, as TC recognized, signed in
summer 1992 a treaty of friendship and cooperatiemveen Croatia and the RBifE
While, some international instances continued teisame the partition of Bil® this

option did not have preference of Tudjman and Gaoat

The TC unreservedly believed Okun and his appilieciadf Tudjman position even
when his statement is contradicted by other releaaa highly probative evidence.
Thus, the TC concluded on the basis of Okun testymihat during the meeting in
November 1992, Tudjman and Susak repeatedly spiote gartition of BiH®° Okun
could not explain his opinidf* as his own notes on this meeting show a different
picture. According to Okun’s notes, Tudjman saiat tthvision of Bosnia was discussed
before the war and not after its commencedférind that this discussion on BiH
division became acadenti&’ While Okun refused to give to the word “academnttos
meaning that is it§* and which means that somethinguist of practicarelevance and

is only of theoretical interest, the other evideshew that in November 1992 Tudjman

and Croatia had no intention to divide Bifd.

Only a day before that meeting, Tudjman said taclusest collaborators that the Croats
had to ensure that BiH be organized as a commuohitlree constitutive peoplé® If
Tudjman had had intention to divide BiH, he wouldvé shared it with his
collaborators. It would be meaningless to advoch&fpre the other high Croatian

politicians, the sovereign BiH with three consiitatpeoples, if he had any other idea.
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84. The TC also unreservedly accepted Okun’s statenamobrding to which the
representative of delegation of BiH Croats accephedconstitutional principles of the
VOPP although they were not genuinely in agreemétit them as they were aware
that those principles would be later amentfédwhile Okun’s statement is in itself
highly speculative and not sustained by any corcegtdence, the TC conclusion goes
even beyond his statement, as he could not astehai Croats were fully aware that
principles would be amended. Rather, he statedGhadits “knew[... Jor they thought
there would have to be, some adjustment in theciplies...”®® In assessment of
Croatian position on VOPP, the TC completely orditte consider that few weeks
before its acceptance, Tudjman stated that it veas possible to discuss the internal
organization of BiH as a federal community of thregions'®° This statement, in light
of all other Tudjman’s statements, shows that Tadjrdid not envisage any division of
BiH. He only insisted on the fact that three cdnstit nations live in BiH which is in
complete accordance with the BiH Constitutiéh.

85. According to TC, the leaders of the HZ(R)H-B grdtduastablished a Croatian “mini-
State” within BiH'"* The TC adoption of offensive and inappropriateaite of “mini-
State” eloquently shows its misunderstanding oftigal developments in BiH after
VOPP. Actually, the HZ(R)H-B leaders only trieditoplement VOPP that they signed.
Immediately after the signature of VOPP, Tudjmapregsed his reservations about the
position of some Croats, who wanted to proclaimcddgrBosna as a constituent part of
Croatia, and invited them to cooperate with MuslifsTudjman constantly reminded
the need of cooperation with Muslii$and, in parallel, he continued to advocate for
independent BiH’* Thus, whatever the position of HZ(R)H-B leadersi/an Croats
living in BiH might have been, Tudjman and Croai@sition was to preserve BiH as a

sovereign and independent State in its internatypnecognized borders.

167 3.Vol-1V,para.20;

188 Okun, T.16735-16736;
1%9pP00866,p.9;

1791D01236;

713 Vol-IV,para.21;

172p01158,p.45; J.Vol-VI,Diss.Op.p.22;
13p01883,p.18; P02122,pp.7,8 ;

174 p01544,p.24; P02302,p.49;
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As Tudjman statements contradict the TC findingge, TC concluded that “Tudjman
spoke equivocally’” The TC did not give any example of the pretendadjan double
language preferring to refer on Manolic testimongridlic did not speak about double
language but about double policy which he mentidnelighly speculative respon$€.In

the case in which the numerous transcripts werdttgiand in which the numerous other
exhibits contain Tudjman’s statements and declamatiitwas unreasonable to find that
Tudjman spoke equivocally on the basis of witngatements rather than on the basis
of Tudjman’s words. It shall be noted that Tudjnsé@tements were consistent and that
the transcripts establish one constant featurehén Ttudjman’s statements: the BiH
recognition by the RE” It can even be noted that Tudjman insisted moreBi

sovereignty and independence when he was in Ciroé.t'®

If the TC had properly assessed the evidence ircdke, it should have concluded that
there is no disregard for BiH borders, independencysovereignty in Tudjman

statements and declaration®.

The TC wrongly presumed that Tudjman had a plativmle BiH and extend Croatian
borders and assessed all evidence in the lightisfgresumption. In the light of this
presumption, the TC disregarded the real meaninbudiman statements, declarations
and acts and therefore drew factually erroneouslasions® which culminated in its

finding that the RC officials were involved in tA€E.

The TC made errors when it concluded that adjwas the real chief of the BiH

Croats delegation

The TC erroneously concluded, on the sole basiBkafn testimony®! that Tudjman
was the real chief of the delegation of BiH Crodiising international negotiations in
01/1993 and that Boban should obtain his approsfare any decisioff?

While the TC found that Tudjman took part in negtitins*®® Okun’s testimony does

not bring it out clearly. He was only able to shgttTudjman was present in Lond&h

175 3.Vol-IV,para.12;

178 Manolic, T.4493;

177 3. Vol-VI,Diss.Op.pp.392-393:;
178 p00822,p.52;

179 3.Vol-VI,Diss.Op.p.376;

180 3 Vol-1V,paras.10-24;

181 3.Vol-1V,para.20,FN.64,65;

182 3 Vol-1,para.443; Vol-IV,para.20;
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and acknowledged that they principally dealt withbBn®> Okun testimony does not

support either the finding that Boban told him aveyal occasions that he needed
Tudjman’s approval before taking any decisidfisOkun’s testimony regarding the
consultations between Boban and Tudjman is notdoasénis own observations, but on
what Boban “might say” to him in informal conveiisas’®’ Okun did not explain if
Boban alleged declaration was linked exclusivelyBa topics or if the conversations
involved also Croatia. Okun explicitly recognizéxht they generally dealt with Boban
which directly contradicts the thesis that Tudjmaas in fact the chief of Croatian
delegation. Contrary to informal conversations ihicki Boban allegedly said that he
would have to check with Tudjman, there is no trexcéhe record that he used this or

similar formulations during negotiations.

Okun’s conversation with Tudjman does not confiithes that Tudjman participated in
negotiations or even less that he was in fact gaal tof Croatian delegation. Apparently
Tudjman told Okun that he was in charge, howevdahatsame time he expressed a
wish to be kept informed and indicated that he wodoé happy to deal with those
issues®® If Tudjman participated in negotiations directiytbrough Boban over whom
he allegedly had control, he would not need to@kun to be kept informed, he would
be informed directly during the negotiations orBgban. Equally, he would not need to
express his readiness to deal with all these issweesvould deal with them directly or

through Boban.

The abovementioned evidence and arguments show theatTC distorted and
improperly assessed Okun’s statement and Tudjmaitigpo during negotiations in
London and thus, without any conclusive evidencepneously concluded that
Tudjman was the real chief of the delegation of Biftbats during negotiations in
01/1993 and that Boban should obtain his approgfrbe any decision.

183 J.Vol-l,para.443;

184 Okun, T.16673;

185 Okun, T.16675

18 3.Vol-1,para.443, Vol-1V,para.20;
187 Okun, T.16675;

188 Okun, T.16675;
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5.4. The TC made errors when it concluded thaR@ieofficials participated in the JCE

93.

94.

95.

96.

The TC found that it is clear from the evidencet ther of 12/1991, the leaders of the
HZ(R)H-B, including Boban, and Croatian leaders]uding Tudjman, believed that to
achieve the political purpose, namely, the estabiient of a Croatian entity and the
reunification of the Croatian people it was necgs$a change the ethnic make-up of
the territories claimed to form part of the HZ(RBH*® The TC finding is in
contradiction with its other findings as the TC kbwmot establish that the ultimate
political purpose was the reconstitution of Banavivorders and reunification of the
Croatian peoplé? Rather, the TC admitted that the possible aim tvaestablishment
of the autonomous Croatian entity within Bi#.

According to the TC, the JCE was established aml§1/1993'%? If Tudjman had ever

had the idea to divide BiH and reconstitute Banayihis idea vanished in early 1992
with proclamation of BiH independency which Croatiognized immediately. From
the recognition of the independent BiH, Tudman keggeating that the future of
Croatian people in BiH is within BiH and that ardea to divide BiH belongs to the

past'®®

The TC mixed up the CCP and political aims asatest that a JCE was established to
accomplish the political purpod® The political purpose that might have been an
autonomous Croatian entity within BiH is not a dnal purpose, it was a legitimate
objective. If some Croatian leaders were involvedsuch political plan, it does not
mean that they were involved in any criminal planrothe JCE. In order to involve
Croatian leaders in the JCE, the TC should hawabksied that they were involved in a
CCP.

The TC recognized that Tudjman was solely led by RC'®® Although it is quite
unclear what the TC meant by this sentence, ibigons that interests of the RC were the

main concern of Tudjman and that he clearly exprdssm to anyone including

189 3.Vol-1V,para.43;

199 sypraGrounds 5.1-5.2,para.71

1913 Vol-IV,paras.10,24;

192 3 Vol-IV,para.44;

193 p00498,pp.80-81; P00829,pSiipra Grounds 5.1-5.2,para.73-75,79,80,82-85;
194 3. Vol-IV,para.44;

195 3.Vol-1V,para.15;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



97.

98.

99.

IT-04-74-A 17781
27

Public

Izetbegovict®® While the TC tried to establish the involvementobatia and its leaders
in creation of an independent/autonomous Croatigityeon the BiH territory;” it did
even not attempt to establish their involvementtia CCP**® Thus, in paragraphs
pertaining to CCP, the TC, in its analysis of ta@<PP, refers only to HVO/ HZ(R)H-
B leaders®

In the TC analysis of the existence of the CCP, ddlato and Susak were never
mentioned™® Tudjman was mentioned twice but in the context thies not place him

in the JCE®* These findings are not sufficient to involve thé Raders in the JCE.

The TC excluded itself the RC leaders from the GGPit found that crimes were
committed as the result of a plan established gy ldaders of the HZ(R)H-B?

Equally, the TC excluded all Croatian leaders frany CCP when it found thahd

evidence demonstrates that the HVO and certainti@rodeaders aimed to consolidate
HVO control over Provinces 3, 8 and 10, and, as HWO leaders interpreted it, to
eliminate all Muslim resistance within these pr@és and to “ethnically cleanse” the
Muslims?2®® This finding confirms that Croatian leaders mighve had some political aims
but that these aims did not include any crimin#$ ac intention which would have resulted,
according to TC, from the interpretation the HVQaders gave to Croatian legitimate

political aims.

The TC is bound to establish several elements dieroto convict an accused on the
basis of the JCE doctrine. Certainly the sameraitdo not apply to alleged members
of the JCE who are not accused. However, it is ljigitoblematic to involve in
criminal acts, through the JCE doctrine, persons wéinnot defend themselves. It is
even more problematic to involve persons who hah Ipiolitical functions and which
involvement implies in some way the involvementodbtate. Therefore, the TC cannot
satisfy itself with general statement that cert@matian leaders, including Tudjman,
were members of the JCE. The TC failed to giveaees opinion on its findings and

the evidence does not show any implication of Gaodeaders in any CCP.

1%p00312,p.2;

197 3.Vol-1V,paras.10-24 ;
198 3 Vol-1V,paras.43-70;
199 dem

200 4o

201 3 Vol-IV,paras.49,52;
202 3 Vol-IV,para.65;

203 3 Vol-IV,para.43;
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6" Ground: Errors related to the JCE existence

100. The TC erroneous conclusions and errors of lawrddga the existence of the JCE
render its Judgment invalid in whole as the JCE,dbre of the Accused responsibility,
is improperly established. Therefore, for all teagons set forth in thé"&round, the
Judgment should be reversed and Praljak shoulddpetted of all charges.

6.1. The TC made errors when it concluded thaesgntatives of Croatian and Serbian

communities from BiH discussed its partition

101. The TC concluded that during the period of tri-panmegotiations, the HVO negotiated
the BiH partition with the BiH Serbs and that regmetatives of Croatian and Serbian
communities met without Muslim representatives fscdss i£®* The TC, thus,
suggests that the HVO negotiations with Serbs werelucted secretly in parallel with
tri-partite negotiations. It also suggests that #@ did not consider the relevant
evidence which demonstrate that lzetbe§osuspended internationally sponsored
negotiations after Serbs had accepted the prirecipidurther organization of BiH and
that the EC then proposed bilateral meetfffg#it the same time bilateral meetings
were conducted with Muslims t68° While three parties participated in the confliat i
BiH, the bilateral negotiations and agreements Vfreguent throughout the waf and
the representatives of the IC were informed abbetr®® and actively participated in
these bilateral negotiatioR% [REDACTED]**° [REDACTED]*'* The Joint Statement
issued by Boban and Karadzic confirms that thegetraions fell under ECCBI#?

102. Contrary to the TC finding'® the partition of BiH was not discussed during that
meeting** and there was no agreement which would have pedvidr the territorial

division of BiH based on the Banovina borders. Tioint Statement shows that the

204 3 Vol-1, para.439;

20°p09526,p.1;

206p09526,p.7, 1D02739,p.1, [REDACTED];

271D00475, P00339, 2D00798, 1D01543,P00717, 1D0ABB3988,P02259, P02344,1D02404, P02726,
4D01234;

2081D01543, 1D02853,4D01234;

29p01988, P02259,P02344, [REDACTED], P02726;

Z0IREDACTED];

21 IREDACTED];

#2p00187,paras.4,5;

23 3 Vol-I,para.439, Vol-IV,para.13;

Z4IREDACTED];
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Croatian and Serbian representatives discussedilgolemarcation Mark, which was
part of the Cutilheiro pl&®® and tried to solve their divergences about bofifes
between territories under Serb and Croat contr@iih®'® Both parties expressed their
adherence to the principles adopted at the ECCHBitH agreed to respect the agreed-
upon criteria for defining ethnic territories undst arbitratiorf*’

103. The Joint Statement concerns only territories wigeehs and Croats were in contact
and which were in dispute between ti&hbecause only these issues were discussed
during the meeting which concluded without any egrent'® The official HVO
statement, issued few days after the meeting @drthat the negotiations were held on
the request of the ECCBIH with aim to resolve thegters in disputé®

104. The TC obviously ignored all relevant documents graihted credence, without proper
assessment, to Donia reg6tand testimond?? which are based on articles published in
a BiH newspapéf* and on a press release issued by a Consultarmoywiich does not
indicate the source of its informatiéff. Moreover, the information contained in the
press release is completely false as no agreemestreached during the meetfsg.
These open-source documents cannot constitutecaisdrasis for an expert report and
even less for a Judgment.Donia gave no explanatittmand where made a map that he
represented as ‘the Graz Agreement M&p.”

105. Okun has no direct knowledge either about the @maeting. His knowledge is also
based on media reportiffy and he admitted that there was only an assumptian
Serbs and Croats discussed the BiH parfitfoibut that he had never seen an

agreement?®

#15p09536,p.70, Map n°13;
#%p00187;

27p00187;

28p00187;

29 REDACTED];
2201D00428;

221 p09536,pp.39,40;

222 Donia,T.1832;
22p09536,pp.39,52, FN.112,113,114;
24p00192,p.3;
2%5p00192,p.3, [REDACTED];
226 p09536,p.71, Map n°14;
227 0kun,T.16662-16663;

228 Okun,T.16663;

229 Okun,T.16831;
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The TC, which had before it the direct evidenceutboe meeting in Graz, preferred to
grant credence to hear-say evidence and mediatsepbile it misinterpreted the direct

evidence or even ignored it and thus it reachezheous and unreasonable conclusions.

The TC made errors when it concluded that HHA(R officials established a Croatian
“mini-State” within BiH

The TC recognized that the HZ(R)H-B was created résponse to the Serb
aggressiori®° It omitted however to acknowledge that first megsi of Croat leaders in

a>! and as such was not an

BiH were held in BiH that was still part of Yugosi
independent State. At the time of meeting, whicsulted in Conclusions about the
future of the Croat people in Biff? the BiH State did not exist and non-Serb
population in BiH were legitimately afraid of theer®ian aggression which was

devastating Croatia. This meeting cannot be cdyreciderstood out of its context.

The reached Conclusions were completely in linéwile SRBiH Constitutici® and
even with the SFRY Constitutidii? which were still in force when these Conclusions
were adopted and which both provided for the righpeople on self-determination
including the right to secessifr. The BiH Constitutional Court proclaimed the
Conclusions unconstitutional on the basis of Ctustinal amendments, laws and rules
adopted after the Conclusions were isétfechnd after the BiH have become
independent. The only conclusion that a reasonaieleof fact would be able to draw
from this meeting and its conclusions is that Crpabple did not want to stay in
Yugoslavia under Serbian rule and wished to exerits constitutional right to self-

determination.

The TC recall of the UNSC Resolution issued on b§énber 19927 is misplaced in

the context of the establishment of the HZ(R)H-Bichhoccurred a year earlier. The

238
N;

Resolution concerns the independent BiH, membdhefU which did not exist

when Croats founded the HZ(R)H-B. The TC admitthedt tin 12/1991, the BiH's

230 3 Vol-1V,para.15;

%1 3 Vol-l, para.419; Vol-1V,para.14;
232p00071;

2331D02994,p.2;

2341D02976,p.5;

2351D02994,p.2; 1D02976,p.5;

236 p00505;

%37 3 Vol-1, para.427;

8p00752,p.1;
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existence as a state still lacked recognition atiiternational levéf® but it omitted to
acknowledge that in 12/1991 the BiH could not lmgmized as independent State as at

that time it was not a State, it was still one oiggslav republics, a part of Yugoslavia.

110. While the TC recognized that Tudjman announced that establishment of the
HZ(R)H-B did not constitute a decision to separ&tem BiH,**° it omitted to
acknowledge that he also underlined that its aim p@tection of the interest of the

Croatian population in BiH facing Serbian mobilipatfor a warr**

111. The BiH HDZ constantly militated in favor of soveage and independent BiH as State
of three constituent natioA% During the meeting in Zagreb in 12/1991, the BiBH
clearly pronounced itself in favor of sovereign Bitd The fact that it was Kljujic who
pronounced these words is without any importancbeaspoke about the whole BiH
HDZ. The sovereign BiH was generally suppoftédnd Tudjman supported it als5.
The other possibilities that were envisaged dutivgmeeting do not reflect Croatian
policy but the research for the best solution toiéthe war*® While some Croats
pronounced themselves for separation of HZ(R)H-8nfrBiH, Praljak, and other
alleged members of the JCE, except Boban, weramaing thenf*’ Once again the
TC did not appreciated the events in their coritand completely ignored the fact that
the meeting was held at the moment when BiH wasyabsovereign and independent
State, when Serbs heltk factoa great portion of the territory over which theHBI
central government had no authority at all and wiles future of the BiH was

completely uncertain.

112. While the TC referred to the meeting held on 09:0222*° it omitted to recognize that
again there is no evidence that Praljak, and acdheged members of the JCE, except

Boban, attended that meetifij.The TC focused on the dual citizenship questitsech

239 3 Vol-l,para.428;
240 3 Vol-, para.423;
241p00080, p.46:
2421D02759, 1D2700,p.3,para.10.1;
23p00089,p.3;
244pP00089,pp.38,72,88;
24°p00089,pp.29-30:;
246p00089,p.35;
247p00089,p.20-21;

248 3 Vol-l,para.428;

249 3 Vol-l,para.429;
#0p00117;
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during this meeting>* but it completely ignored that the question of Biéferendum
was discussed and that discussion shows that th& pi€ference was still in favor of
sovereign and independent Biff.Few days later the HDZ stated that its basic deman
is maintaining BiH within its historical borders as independent and sovereign State of
three constitutive and sovereign nations who live that territory’® As the TC
recognized, Croats, strongly encouraged by Tudjumded overwhelmingly in favor of

BiH'’s independenc@* and Croatia immediately recognized Bid.

113. The TC recognized that Serbs launched an offersjainst BiH as soon as declaration
of BiH's independence was announé&din that context and solely with aim to protect
Croatian people but also other people leaving entémritory of the HZ(R)H-B, the
HVO was establishet®?’ The establishment of the HVO and other measurdertaken
by the HZ(R)H-B were necessary measures as theatdiH power did not function
and the BiH territory was attacked. The furtherrggeconfirmed that the HVO had no
objective contrary to the overall BiH interests and7/1992 it became an integral part
of the united armed forces of the RBland participated in defence of the whole BiH
territory against the aggressiotl.Thus, contrary to the TC findintf§ the existence of
the HZ(R)H-B and establishment of its organs wascoatrary to the BiH interest but
served them and contributed to preserve the Bil¢rsignty and independence. On 03-
07-1992 the HZ(R)H-B reiterated its support to ®&iH and its belonging to f&*

114. Contrary to TC findings, the BiH independency andeseignty had never been put in
question during meetings in 09/1993. Actually, the political aim of the HVO was
formulated as the forming and ordering of BiH ic@alance with the EC principlé$

but Croats, concerned by victims, were also permén@ursuing the goal to end the

%1 3 Vol-l,para.429;
%2p00117;
#31D00410,p.4 ;
%43 Vol-l,para.432;
2% 3 Vol-l, para.433;
2% 3 Vol-l, para.434;
»7p00152;
8p00339,p.3,4:
291D02432;

20 3 Vol-IV,paras.15,16;
%1p00302;

%2 3 Vol-IV,para.18;
23p00498,p.28;
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war?** Meeting between BiH Croats and Serbs in 10/1%9%d not have for purpose
the partition of BiH, but the research of soluttonend the war or at least to minimize
its disastrous consequené&sThe TC made erroneous conclusions from documents

which are completely unreliable and which shoultlvave been admitted’

The establishment of the HZ(R)H-B was in line witternational proposals and the TC
recognized that the Cutilheiro Plan principles eaged the continuity of BiH while
nevertheless dividing the State into three teinidtoentities, based on the ethnic self-
identification of their majority populations, as lWas on economic and geographic
criteria?®® The TC recognizéd® that the VOPP envisaged the creation of 10 presnc
in BiH, each with a local government led by theresgntatives of the majority
community in the province. In late 1992 IC, whiaftibithan envisaged several options,
including the partition of Bif® recognized that the only viable and stable sofutias

a decentralized Stafé' The HZ(R)H-B completely complied with the concepft
decentralized State which was always advocatedrbgt€ who accepted the Plan in its

entirety?’?

The whole history of the establishment of the HHM shows that Croatian leaders
had never meant to establish the State, but they tmorked, in the frame of
international plans and agreements, to strengthemBiH as State of three constituent
nations. The BiH Croats never ceased to participateBiH central organs and
continuously made efforts aimed to coordinatedfjaictions’”® The Decision adopted
on 28-08-1993 did not put in question the existeatandependent and sovereign
BiH?"* and shall be put in context of the war that exisketween all three BiH
constituent peoples. The fact is that the Crogt@ople in BiH was one of three BiH

constituent people and the only objective of theaflan BiH leaders was the protection

%4p00498,p.72;
25 3 Vol-1V, para.451;
26 p00498,pp.73,76;

%7 |nfra, Ground 50.1,paras.547-553;

268 3 Vol-1,para.438;

29 3 Vol-l,para.447;
2701D00896,p.3;
2711D01312,pp.14,45; 1D00892,p.3;
272 3 Vol-l,para.451;

213 1D01595;

24 po4611,art.3;
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of BIH Croats by assuring them the equality of tgghvith two other constituent
peoples.”

The TC ignored the BiH constitutional provisionsdan which the HZ(R)H-B was
established’® it ignored the international plans and agreemésitswed by Croats’’
and it ignored relevant statements and documentshvdinow that the BiH Croats did
not envisage any violation of the BiH sovereigntyl antegrity.The TC gave credence
to witnesses, [REDACTED{’® who pursued, in the time of events and in the tohe
their testimony, the policy of [REDACTED] and whostatements should have been
assessed more than carefully. It is dangerous imiral procedure to draw the
inferences about someone intention from the in&tgbion that other people gave to
someone’s words, particularly when the other peaalme from other cultures and
could even not communicate with the concerned peratirectly, but through the

interpreter.

For all the abovementioned reasons, the TC dresneaus concluded with respect to
intentions and objectives of the HZ(R)H-B lead&fs.

The TC made errors regarding the displaceatSro

The TC acknowledged that the HVO documents showftben 04/1993, Croats from
central and the northern BiH were under the Bikait?*® Documents to which the TC
referred®! show that Croats from Central Bosnia were expgfledinder threat to be

expelled or even exterminated if appropriate messwere not undertakéft

The TC misunderstood the meaning of expressionctgtion in organized manne™
used by the HVO authorities to explain that theetepl persons shall be taken in
charge by the HVO authorities and that their reaoepand accommodation shall be

organized® While the HVO searched means to assist Croatipalption in distress it

2°p00312,p.5;

2% gyprapara.108;

27" Syprapara.115; Buntic, T.30393-30395;
2’8 [REDACTED];

219 3 Vol-1V,para.24;

280 3 Vol-1V,para.53;

281 3 Vol-IV,para.53,FN n°142;
#2p02142,pp.2,4, 1D01264;3D00837;
283p03413;

284p02142,p.4;

#85p02142,p.4, 1D01829,1D01672,p.2;
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constantly repeated that Croats must not be eveduatd that means shell be found to
protect them and their larfef

121. According to TC, the HVO, based on its own intetatien of the VOPP, requested the
assistance of IO for a population movenf@hiThe request for assistance was not based
on VOPP but on a disastrous situation of Croatiaopfe in Zenica where ABiH
operated with assistance of mujahedffisThe UN recognized that the evacuation of
Croats was requested from areas where they wesatémedf® and Beese recognized

that the events in Travnik area were not pure @oairopagand&’®

122. The TC recognized that at least one part of theatzmo population in Central Bosnia
was actually fleeing the fightifg™ but it completely ignored that Croats were expuklle
from Kakanj’®> Bugojnd™® and other areas that they were harassed not gnipeb
ABiH regular units who launched an intensive offeasn late spring 1993* but also
by mujahedins, particularly active in Travnik, Zemiand Konji€®®> where they were
involved in atrocities and contributed to createrfand panié®®

123. Contrary to the TC finding according to which th&/® arranged the removals of
Croats to Provinces 8 and*0the HVO did not arrange anything. Croats weregyto
escape from the ABIH and Mujahedins. While the Tused to admit documents
attesting the existence and presence of Mujahedii®entral Bosni&@® which would
have given the whole picture about horrors the ttangoopulation went through, the

Mujahedins presence is however, confirfi€dTheir presence in Central Bosnia has

286p02142,p.5;

%87 3 Vol-IV,para.54;

2883D00331,p.17,paras.50,53;

9p02714,p.2;

20 Beese, T.5443;

291 3 Vol -IV,para.54;

292 Raguz,T.31320-31321;

293 Raguz,T.31378;

2943D03724, Map n°8;

29%°3D00331,pp.16-18,paras.47-57; 3D01914; Watkin§I0%-19105;
2% Filipovic, T.47561-47564;

297 3 Vol-IV,para.55;

2%8|nfra, Ground 51,para.570;

2992001407, 3D01914, 3D00331,paras.47-60, 2D01262)2DO,4D00597, P06565, Beese, T.5443,
Filipovi¢, T.47561-47561;
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been recognized by the UNS®.The Deputy Commander of the ABiH admitted that
Mujahedins operated in BiH and that “they have Hdlling, looting and stealing®”*

124. On the basis of wrong premises and having ignomddvant evidence, the TC
concluded that the HVO arranged removals to Pr@dr& and 10, in order to alter the
balance of power in these provinces so that itfeddhe Croatd’? No reasonable trier
of fact could have reached this conclusion as theitSelf found that Croats were
displaced from Travni®® that is from Province 8. The displaced Croats wamby
temporary accommodated on the territory of the HHAAR before their transfer to
Croatia®® Thus, the argument that the HVO organized dispere of Croatian
population through provinces 8 and 10 in oneéer alia to change ethnic composition

in these provinces is without any merit.

6.4. The TC made errors when it established theelidence on the basis of events

occurred before its creation

125. In order to make a link between the Accused andatizo officials, the TC refers to
events and evidence indicating that some of theuded and Croatian officials met
mainly in 1991/1993% There is no doubt, taking into account functiond gositions
of the concerned persons that they met on sevecalsons. The TC refers to political
meetings and negotiations which took place in walit environment drastically
different of the situation in which the JCE woulel created.

126. Namely, the TC used meetings and negotiations limgén which the BiH was not an
independent State to demonstrate the Croatianigosiand intentions. Moreover, the
TC presented only one side of these negotiatioasirlg completely aside Muslim
positions and neglecting the international propgiSain the frame of which Croatian
officials and BiH Croats expressed their positiombus, the TC picture of events,
considered completely out of context, is completdlgtorted and its conclusions

necessary erroneous.

3003p00331,paras.47-60;

3013p00331,para.52;

392 3 Vol-IV,para.55;

303 3. Vol-IV,para.60;

%04 1D01355; 3D01731,p.9;Raguz,T.31336,T.31337, R€WB167,T7.28304,T.28308;
395 3.Vol-IV,paras.11,13-15,17-18,43;

396 1D00896,p.3;
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The TC made errors when it established theeli¥ence which ultimate goal was the

establishment of the Croatian entity

The TC found that the ultimate purpose of the HHM®) leaders and Tudjman was to
set up a Croatian entity that would reconstituteeast in part, the Banovina borders
and facilitate the reunification of the Croatiaropke°’ The Croatian political views,
particularly those expressed before the BiH becammdependent State, are irrelevant
for determining the criminal responsibility of tledividuals. The TC is required to
establish the existence of a CCP which amountsr tovwlves the commission of a
crime provided for in the Statuf®® As the TC could not establish the C€Required

by the case-law for responsibility under JCE, itgaged itself in political
consideration8® which are out of its mandate.

The TC considered the events and evidence, owraégt,*** in the light of subsequent

events and therefore its findings were impropeamfiuenced by the irrelevant facts and

are necessary erroneous.

7" Ground: Errors related to CCP

129.

7.1.

130.

The TC erroneous conclusions and errors of lawrdegg the scope of the CCP render
its Judgment invalid in whole as the CCP, the @&nissue for the Accused
responsibility, is improperly established. Therefdor all the reasons set forth in tH2 7

Ground, the Judgment should be reversed and Psdi@ild be acquitted of all charges.

The TC made errors when it did not clearlyroethe scope of the initial CCP

The TC found that a JCE was established to accemfitie political purpose at least as
early as mid-January 199% A political purpose does not amount to a CCP &edTiC
made an error when it did not clearly establish 3t& CCP which would existe in
01/1993 and the crimes that would be envisagedarstope of this initial CCP.

307 3.Vol-1V,para.24;

3%8 Brdjanin AJ,paras.364,418;
39|nfra, Ground 7.1,paras.130-134
3103 Vol-IV,para.24;

31 Suprg Ground 6.4,paras.125,126;
312 3 Vol-IV,para.44;
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According to case-law, the CCP shall amount toneolve the commission of a crime
provide for in the Statu&® and shall be specified in terms of both, the amahigoal

and its scopé™*

While the TC considered that there was only oneglei CCP, domination by the
HZ(R)H-B Croats through ethnic cleansing of the Muaspopulation®™ it found that
from 06/1993, the CCP was expanded with the siédeast-Mostar and encompassed
new crimes*® The TC has never defined which crimes were eneidag the scope of
the initial CCP and which crimes were added aft®f08-1993. The TC did not
establish that the JCE members agreed on the ampan$ means. The case-law
recognizes that the CCP can evolve over time,tlveguires that the evidence show that
the JCE members agreed on the exparisfowhen the scope of the CCP changes, the
TC is required to make findings as to whether legdnembers of the JCE were
informed of the crimes, whether they did nothing picevent their recurrence and
persisted in the implementation of this expansibthe CCP**® The TC did not make

any finding on these requirements.

Neither the AC nor the Parties can be requirechtgage in speculation on the meaning
of the TC'’s findings, or lack thereof, in relatimsuch a central element of the Accused
individual criminal responsibility as the scopetioé JCE common objectivé? In order

to impute to any accused member of the JCE lighdiit a crime committed by another
person, an essential requirement is that the ciinugiestion forms part of the CCP.

If the CCP is unspecified, as it is in present cases impossible to impute the
responsibility for crimes to anyone except to diygerpetrator.

Having failed to precisely define the CCP scope, TIC make an error of law which
makes any conviction based on the JCE unlawful.tifs Accused was convicted
exclusively on the basis of his participation ire thCE this error renders the whole
Judgment invalid.

313 Stakic AJ,para.64;

314 Brdjanin AJ,para.430;
315 3.Vol-1V,para.41;

31 3 Vol-IV,para.57;

317 Krajisnik AJ,para.163;
318 Krajisnik AJ,para.171;
319 Krajisnik AJ,para.176;
320 Brdjanin AJ,para.418;
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7.2. The TC made errors when it concluded thaQi® expanded in 06/1993

135. The TC found that in 06/1993 the ABIH forces ateatkthe HVO’s positions in
Mostar®?! Thus, subsequent events could have been provoké#tshattack rather than
by an expanded plan. An accused must be acquiftatiere is any reasonable
explanation of the evidence other than the guilthef accused? In the present case it
is not only reasonable to consider that the ABitdckt provoked the events, but it is
unreasonable to consider, without any conclusividesce, that the HVO members

envisaged any plan in the middle of the ABiH attack

136. While the agreement does not need to be explicid anay materialize
extemporaneously and be inferred from circumsthriddence®®® it is however
required to show that the agreement existed. ThesA@ild have established that the
criminal purpose is not merely the same, but atsoraon to all of the persons acting
together within a JCE?* However, there is no single evidence that the 8edwushared
any properly defined criminal purpose and eventlessthey agreed to expand its scope
in 06/1993. If an inference is to be drawn frontemstantial evidence it must be the
only reasonable conclusion availaBté which is certainly not the case in the present
case as another reasonable explanation for evertgen more probable, that is that the
events were provoked by the ABIH attack.

137. The TC findings are particularly confused and cadittory with respect to Praljak.
Actually, according to TC the initial CCP was exgad in 06/1993 with the siege of
East-Mostar2® While it is not clear if new crimes, comprisedeixpanded CPP, concern
only Mostar or all municipalities, the TC findingSindicate that the enlarged CCP was
primary implemented in Mostar. The TC found thatid not have evidence on Praljak's
role in the criminal events in Mostar before 2418833?® Thus, it is completely
unclear when and where Praljak would get knowledgeut any enlargement of the
CCP and when and where he would adhere to it.

321 3.Vol-1l,para.880, Vol-1V,para.57;

322 Celebici AJ,para.458;

32 Tadic AJ,para.227; Krajisnik AJ,para.163;
324 Brdjanin, AJ,para.430;

325 Martic TJ,para.24;

326 3 Vol-IV,para.59;

327 3 Vol-IV,para.57,59;

328 3 Vol-IV,para.577;
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The TC conclusiorté® regarding CCP, the crimes which would make pait ehd the
Accused adherence to the CCP are not only errondmisalso contradictory and

confused®® and render the whole Judgment incomprehensivetarsdnvalid.

8" Ground: Errors related to events in Podgradje, Lgsunj and Duge

139.

8.1.

140.

141.

142.

143.

For all the reasons set forth in th8 &round, the Judgment should be reversed on
Count-10, Count-11, Count-12 and Count-13 with eespo Prozor.

The TC made errors when it concluded thatlians from Prozor were arrested and

detained

While the TC noticed that some Muslims had takdnge in Podgradjé®! it did not
taken into consideration that a number of Muslimghihhave come in these villages
voluntarily, without any intervention of the HV&? When people arrived in Podgradije,

they were not put into houses, but they found hetisemselves and moved.

Thus, the TC could not establish any coercive uaetion of the HVO in the transport
of Muslims to these three villages or in placingrthin houses. The TC recognized that
it does not know which HVO unit would have beenalved in arrest and detention of

Muslims in Prozof>*

The TC acknowledged that the President of Prozor tttat Muslims were moved to
these three locations for their own saféyHowever, it did not give any consideration
to the possibility that the HVO authorities werencerned by safety of all civilians in

Prozor>3®

According to GC a belligerent has the possibilifymmving the civilian populatiof®’
When Muslims were moved to these three villageszér was in general chad®.

While the population suffered and was terrorizédegems that it was not put in danger

329 3.Vol-IV,para.41,44,57:

33%nfra, Ground 49, paras.540-544:
31 3.Vol-1l,para.239;

332 \vitness-BK, T.5527-5528;

333 \Witness-BK, T.5496-5497;

334 3.Vol-ll,para.232;

335 3.Vol-Il, para.227;

33¢ Gerritsen, T.19227; P09627;

37 AMGC,AI.49;

338 |Islamovic, T.6924;
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by the HVO®** In that situation, it seems that relocation of ylafion was a necessary
and reasonable measure taken in the interest gbdpalation. Furthermore, it seems
that many Muslims relocated in these three villaggse from other parts of county,

which means that they had no houses in Prozor.

144. The TC could not establish that the relocation wakered and forced. It did not find
any element which would support that the populatias arrested and detained. The TC
acknowledged that people could go to Prozor androttilages®*! It also found that
houses in Podgradje were not under guard, butpityatlation had a restricted freedom
of movement*? The restriction of movement is not unlawful. Inrwine, the right to
right to move about freely, can be made subjedettain restrictions made necessary
by circumstances. So far as the local populatiaoreerned, the freedom of movement
of civilians of enemy nationality may be restricted even temporarily suppressed, if
circumstances so requit€ Taking into account the chaotic situation prewajliin
Prozor in relevant period’ favorable to proliferation of criminal acts tariget
everybody, including Croafé® the restriction of movement appeared as necessaty
reasonable measure and does not amount to unlawésdt and/or detention which can

constitute CAH or grave breaches of GC.

145. According to case-law, the unlawful confinemenigasve breach of GC exists when a
civilians have been detained in contravention ot;4® of 4"GC3*® Regarding,
imprisonment as CAH, it should be understood agrary imprisonment, that is to say,
the deprivation of liberty of the individual withbulue process of law, as part of a

widespread or systematic attack directed agairsiviian population®*’

These legal
criteria apply only to detained people, people vane deprived of liberty, which was

not the case with Muslims in Podgradje, Duga angkLa,;.

339 |slamovic, T.6924;

30 REDACTED];

341 3.Vol-ll,para.242;

342 3. Vol-Il,para.241;

33 Commentary 4GC, Art.27;
344 |slamovic, T.6924;

%5 1slamovic, T.6943-6944;
346 Kordic AJ,para.73;
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146. As the TC erroneously concluded that Muslim civiBawere arrested and detained in
Podgradje, Duge and Lapsunj, it applied wrong stesthdn evaluation of their living

conditions applying standards concerning detairesple.

147. Furthermore, the TC did not assess the evidenckvimig conditions with necessary
scrutiny. Thus, it found, mainly on the basis ofidemce on overcrowding, that
conditions in Podgradje were very hat$fthe analysis of TC findings on number of
Muslims in Podgradje shows the numerous contramfistiand mathematical errors.
While the TC established that about 1760 Muslimseweeld in about 100 houses in
Podgradje*® it concluded that houses held 20-70 people witmestouses holding
more than 80 peopf8® This conclusion is mathematically impossible arist
necessarily erroneous. If 1760 Muslims were locatetD0 houses, each house hold 17

— 18 persons which is considerably less than numdaehed by the TC.

148. In any case, inhumane acts and inhumane treatnoemistituted by conditions of
confinement can be committed only against the dethpeople. As Muslim population
in Podgradje, Duga and Lapsunj was not deprivelibefty, the necessary preliminary

condition for crimes described in Counts 12 andi3not fulfilled.

8.2. The TC made errors when it concluded that hssiwere placed in detention with

purpose to accommodate the Croats

149. The TC erroneously concluded that the objectivguiting Muslims in three villages
was to accommodate Croats who were arriving innticipality>>* Based on a SIS

report3>?

the TC Chamber observed that the report madeatiaelbetween relocation
of Muslim population and the arrival of Crodts.The report does not imply that
Muslims were relocated in order to accommodate Grdather, the massive arrival of
Croats into the municipality has caused an incréasgime, prostitution, the removal
of Muslims from prison and their liquidation, th&tertion of gold, money and other
valuables from Muslims, and liquidation after efitmm.>*** The report confirms chaotic

situation in which the major problem for the mupali authorities was to deal with a

348 3.Vol-1l,para.249:;

349 3.Vol-Il,para.240;

350 3.Vol-Il,para.244, Vol-ll,para.1009;

%1 3.Vol-Il,para.232; Vol-ll,para.958,1008;
%2p04177;

353 J.Vol-Il,para.227;
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great influx of displaced persofidand to care for the safety of all civiliafrs.In that
situation it was not unreasonable to take meaguresder to avoid contacts between
Muslims and Croats and these measures necessany rakeation of some portions of

population.

150. The TC went well beyond the actual wording of tepart>’ when it concluded that the
objective of putting Muslims in villages was to aoumodate the Croats. The TC
conclusion is a free and unfounded interpretatibrthe report as the author of the
document did not testify and could not explain whatmeant when he made a link
between the relocation of Muslims and the arrifaCmats. Besides that, the document
does not offer any indication where and from whdm &uthor of document obtained

information.

151. Having freely interpreted the abovementioned repthit TC disregarded all other
evidence relevant for assessment of situation orzdtrand of reasons which led to
gathering of Muslims in three villages. The TC & the only reasonable conclusion.
The TC ignored any possibility that gathering of $iisn population in villages might

have lawful purpose and therefore reached erronemudusions.

9™ Ground: Errors related to displacement of Muslimpopulation
(Prozor)

152. According to case-lawforcible transfer assumes the forced removal okqes by
expulsion or other forms of coercion from the aireavhich they are lawfully present
without grounds permitted under IHE® While physical force is not requiréef the
assessment of circumstances surrounding the reneakential to determine whether
the removed persons faced a genuine cfifies the absence of genuine choice renders
removal unlawfuf®* The TC could not establish who moved the poputatimw many

people were moved and what happened to the rengaMurslim population in these

3 Gerritsen, T.19226;

30 Gerritsen, T.19227;

37p04177,p.2;

38 Krajisnik AJ,para.304;

39 Krajisnik AJ,para.319; Krnojelac AJ,paras.229,233;
30 Staki AJ,para.282;
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villages. It also omitted to establish, beyond oeable doubt, that the displacement
was not necessary and that Muslim population wasvilling to leave Prozor.

The TC recognized that it could not determine tk@ct number of Muslims removed
from Prozor on 28-08-198% and concluded that at least 2.500 persons were
removed’®® while it found that in 08/1993 around 5,000 Musdinwere held in
Podgradje, Duga and Lapsifif.lt means that only a portion of Muslim populativas

removed from these villages.

Although it is possible to forcible transfer onlyartion of a population, the TC should
have establish that displaced Muslims were forcettdave and that they did not have
any other choice. In the light of the fact thatyoal portion of Muslim population was
displaced and that the HVO representative in Prtaked about voluntary departuf,

it is legitimate and reasonable to consider thaséh who were displaced, expressed a

genuine wish to leave.

The TC satisfied itself by [REDACTED] that removalsquired organization and
planning by the HVO®® As the TC could not find any evidence regardiranping and
organization of that removal, it referred to anesrissued by Pralja¥®’ This order,
which refers to the execution of a combat taskabex ineffective and as such it was
not executed®® Praljak did not make any link between this orded ¢he removal of
populatiori®® and none asked him if this order was anyhow rélatethe removal.
Therefore the TC referral to this order in the eantof displacement of population is

speculative.

While the TC recognized that IHL does provide aoegtion for the forcible removal of
a person and does not prohibit total or partiatea#ion if the security of the population
or imperative military reasons so demaftljt did not establish if circumstances

surrounding removal of Muslims from Podgradje, Lapsand Duga fall under GC

32 3.Vol-ll,para.277;

363 3.Vol-ll,para.277;

34 3.Vol-ll,para.227;

%°pP09636; Gerritsen, T.19235-19236;
366 3.Vol-Il, para.278; [REDACTED];
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provisions permitting the evacuatidft. The TC also recognized that in certain
situations the AC accepts removal of the populafmnhumanitarian reasoti§ but

again it did not make any effort to establish ik tpopulation was removed for
humanitarian reasons, although it found that camutin Podgradje, Lapsunj and Duga

were harsh/’3

The TC also failed to consider that the [REDACTEB]without having even tried to
establish if the partial removal of population waghe interest of population, the TC
finding renders IHL ineffective as it considersuagawful the action which was likely

undertaken in the interest of the population.

The TC explanation that it was satisfied that teeaval is not an evacuation as the
HVO did not make any arrangements for the poputdffdo return is baseless. Art.49.2
of the 4"GC provides that evacuated persons shall be traedfback to their homes as
soon as hostilities in the area in question havase# it does not require that
arrangements for the population return be madeedtiine of evacuation.

The TC completely omitted to consider that the eoned population was not in their
homes as they were already displaced. Many of tipessons were even not from
Prozor ared’® The TC has never tried to establish where thisifatipn came from and
supposed that it came from Prozor. In the lighttleg fact that the international
observers acknowledged that many of them came fsdmar parts of country, it is
reasonable to presume that at least some of thema ram the territory which was not
under the HVO control as it cannot be excluded #whe of them came from the

Republika Srpska territory.

Having omitted to establish the exact circumstarufete removal of population from
Podgradje, Duga and Lapsunj and having completgipried the possibility that the
removal was an evacuation for humanitarian reastms, TC could not properly

STLANGC Art.49.2; GCAP-II, Art.17;
372 3 Vol-l,para.53;

373 3. Vol-Il,paras.249,257,267;

374 IREDACTED];
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consider the legal nature of this removal and foeeein violation of general principles
of law reached erroneous conclusitiis

161. For all the reasons set forth in th® @round, the Judgment should be reversed on
Count-8, Count-9 Count-15 and Count-16 and Pragja&uld be acquitted of these

charges with respect to Prozor.

10" Ground: Errors related to crimes in Prozor

162. For all the reasons set forth in the™Ground, the Judgment should be reversed on
Count-1, Count-8, Count-9, Count-10, Count-11, Qdiy Count-13, Count-15,
Count-16, Count-18, Count-19 and Count-21 and &adhould be acquitted of these

charges with respect to Prozor.

10.1. The TC made errors when it included crimeaBroror in CCP

163. The TC did not establish the identity of authorghef CCP that resulted in commission
of crimes in Prozor. Therefore, these crimes cabreantcluded in CCP.

164. The TC noted which subjects were discussed in #reog from 09/1992 to 03/1994
between persons considered as the JCE membersstaflished that in that period
Prlic, Praljak, Petkovic and Boban attended severesidential meetings in Croatia, in
the presence of Tudjman, during which they disalisse military situation in BiH, the
involvement of HVO troops in the events in Stupr, Bhe destruction of the Bridge,
the anticipated borders of the HZ(R)H-B and moneegally, the conflict in Mostar®’®
According to TC own finding, Prozor and events vhioccurred there were not
discussed between the JCE memBEtsherefore, the crimes committed in Prozor

cannot be included in the CCP.

165. The TC reached the conclusion about the ethniealnging plan in Prozor on the basis
of document®™® which cannot be a basis for a conviction as it a@sitted in violation
of the Accused fundamental right to fair trial.

377 3 Vol-Il,paras.272,280, Vol-lll,paras.841,842,8986;
378 3. Vol-IV,para.1223;

379 Idem
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166. When the TC included the events in Prozor in CGPdid it on the basis of
circumstantial evidence. An inference drawn fromcwmnstantial evidence must be the
only reasonable conclusion availalfeThe record shows that the TC’s conclusion is
not the only reasonable conclusion but that anolikety possibility existed as the

events in Prozor were actually consequence of Biéidffensive.

167. The reasonable trier of fact would never ignoreeveht evidence favorable to the
Accused and it would give a reasoned opinion is¢hevidence were not appropriate or
sufficient to put in doubt the existence of the CAPthe TC properly and completely
had assessed all relevant evidence and if it cyrapplied general principles of law
and Art.7.1 of the Statute it would not have codeldithat any CPP existed with respect

to events in Prozor.

10.2 The TC made errors when it concluded that crime8roror were committed pursuant
to CCP

168. The TC had no evidence that any HVO military atyivindertaken in Prozor was
planned in the frame of the JCE, which according @ involves Croatian officials
also. There is also no evidence that these Croaffarials would have any knowledge
about the events in Prozor before they occurreéd T@ also did not establish the

common action of the JCE members.

169. The TC completely ignored the fact that Croats ttuted 62,2% of population in
Prozof®® and that the HDZ got the absolute majority at 188tions’®* Thus, any

plan to modify the ethnical composition in favor@ioats would be absurd.

170. The evidence shows that Muslim authorities/ABIH reglan to reach the Adriatic
coast’®® In order to realize this aim the ABiH planned titensive “Neretva 93” which
plan was approved by ABiH General Delié.It was a massive and intensive military
action on the broad ProZ8f during which numerous crimes against Croats were
committed®®® At the same time, the HVO had no plan and despé&esavage killing of

382 Martic, TJ,para.24;

383 p00020;

341D00920,p.15, Hujdur,T.3478;

3853D02591, 3D02873,3D02438;
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Croats in Uzdol, the people of Prozor continuedivte together with Muslim without
any mistreatment or abu¥®.

171. The TC completely ignored evidence showing thamfrthe beginning of 06/1993,
during the ABIH offensive, the Croatian populatiam Central Bosnia drastically
decreased. In Travnik it was reduced for 20.000pjgean Kakanj for 15.000 and in
Bugojno for 15.000 as well. These people did navéetheir homes on the basis of any
plan, they left their homes because of blisterirgjiA offensive and went to the HVO
controlled territory looking for their own safely Many of them came to ProZ6t

where the situation became chadfrc.

172. At the same time, many Muslims arrived also in @rBosnia fleeing from territories
controlled by Serbs. As Margaret Tatcher rightiyted, the arrival of thousands
Muslim refugees that disrupted ethnic balance betwkluslims and Croats is an
important factor that contributed to the direct wraat broke out in 1993 and brought the
instability reaching thereby their aifi’

173. As the civilian population was under constant agribsis threat, the HVO was forced to
take certain measures, including arrest and detewti military aged Muslim men and
relocation of civilian population, but these measwwvere solely the consequence of the
existing situation in Prozdt' and were not based on any plan as no plan existed

regarding the events in this municipality.

174. The evidence demonstrate that the events in Pooxwstituted a response to unexpected
situation, provoked by the ABiH military activiti&s and that in no case they were
planned or formed part of any plan. It also shoat tho CCP existed with respect to
Prozof®® and therefore the TC erroneously concluded thahes in Prozor were

committed pursuant to CCP.

39 [REDACTED];

390p03337, 3D00837,3D01731, 2D01407,3D02632,3D02TXH)867, Filipove, T.47556-47564;
¥13D02632,3D02775,3D02777, [REDACTED], P03831, Pkaljat0989-40990;

392 p09630,3D01202,P05772;

393 3D02642;

3%4p03234:

3% Suprg paras.170-171;

3% Suprg Ground 10.1,paras.164-167
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11" Ground: Errors related to burning of houses in Duse and
Uzricje
175. The attack on Duse commenced on 18-01-i%9a8nd the HVO took control of the
village after one or two days of fightiff Thus, the TC could not establish exactly
when the fighting ended and, according to TC owdifig, it cannot be considered that
it ended before 20-01-1993.

176. The TC did not establish either when exactly theses were burned. While Sljivo
stated that houses were mainly burned between IR/ZD933%° he saw only the
houses set in fire on 18-01-1988and hence, according to TC findir5during the
attack. Witness-BY also situated the burning of desuin the period which at least
partially covers the fightind’? She recognized that she does not remember fatas,
it seems that the day when all houses were buthedighting was still ongoing as she
could still hear bullet§®* Agic, member of the ABiH, confirmed that on 24-0993,
the villages were captured and the houses bufhecet, he did not exclude possibility

that houses were burned during fighting.

177. Therefore, the evidence does not support the T@infgnthat houses in Dusa were
burned after the fighting ended. Regarding Uzritpe, TC did even not found that the

burning of houses occurred after the ending oftiingja

178. In such situation the TC finding that the housesevimirned on the occupied territory is
legally erroneoué® Even if we suppose that houses were burned afeeending of
combats, it is unrealistic and unreasonable toidenshat the HVO could establish its
authority immediately after it entered in thesdages and particularly in the light of the

fact that in GVT combats were still ongoiffy.

397 3.Vol-Il,para.358;

39 3.Vol-Il,para.365;

39 3.vol-ll,para.399; P10109,p.2, P10110,p.2;
400 3 vol-Il, para.399; P10108,p.4; P10109,p.2;
01 3.Vol-1l,paras.358,365;

402 3. Vol-Il,para.400;

B3 Witness-BY, T.9065,T.9122;
“04\Witness-BY, T.9090-9091;

95 Agic, T.9332; P01291;

“% Sypra,Ground 2.1,paras,46,49-50;

497 3.Vol-Il,para.395;
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179. The TC properly established the presence of theHABi both villages®® While it
established that the HVO took over the villagesdid not establish that the whole
Muslim resistance stopped. Furthermore, the TC ridtl consider Muslim military
positions, situated near civilian hou¥8sand even in houses inhabited by civilidHs,
from which they opened fire on the HVO soldiers.

180. The conclusion that the HVO burned down housegderoto prevent inhabitants from
returnind** is deprived of any foundation. In reaching thisdfng the TC completely
disregarded relevant evidence and namely the HW&roordering that all Muslim

civilians be released and go to their hoffés.

181. Finally, the TC concluded without any conclusivadewnce that houses in Dusa and
Uzricje were burned by the HVO members. The TC thétseconclusion with respect to
Uzricje on a document drafted by the BiH MinistydaKurbegovic's testimon$®
However, these two pieces of evidence are cont@gicas Kurbegovic could not
recognize any of persons listed in document althawgp ofe these persons were her
neighboré™® She made difference between “ustashas” who hackbdr camouflage
uniforms without insignia and black painted fa¢esnd would have torched Muslim
house$'™® and the HVO members who wore camouflage uniformith vproper
insignia®!’

182. Regarding Dusa, Witness-BY said that the HVO soddigere in Dus&® but she did
not describe them or their uniforms and it is vigegly that all armed Croats were for
her the HVO members. [REDACTEB] [REDACTED]*?*° [REDACTED] HOS unit

“%8 3 Vol-Il,paras.363,364,377;
“93D00527;

419 Gerritsen, T.19350;

41 3.Vol-ll,para.432;
*124D00347;

13 3.Vol-1l,para.436, FN n°1029,1030;
414 Kurbegovic, T.8981;
*1>Basic, 7.8893,T.8896;
“1%p09711,p.3;

17 Basic, T.8895;
“18\Witness-BY,T.9089-9091;
“19REDACTED];
“20REDACTED];
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was in the villag&* as well as one unit composed of men dressed @k biithout any
insignia*??
183. The TC noted the inscription “HOS” on burned holiselsoth village&®® but it ignored

the possibility that HOS soldiers, who were notemdVO command, burned houses
although Short said that he saw HOS units in G¥f\.

184. Therefore, and in violation of general principlesiaw and in violation of IHL and
Art.2 of the Statute, the TC reached erroneous lositms.** For all the reasons set
forth in the 1Y Ground, the Judgment should be reversed on Cdurtrtl Praljak
should be acquitted of this charge.

12" Ground: Errors related to military action in Dusa village

185. For all the reasons set forth in the™@round, the Judgment should be reversed on
Count-1, Count-2, Count-3, Count-15 and Count-1@l Rraljak should be acquitted of

these charges with respect to events in GVM, Dusa

12.1. The TC made errors when it concluded thaH¥® indiscriminately shelled Dusa

186. The TC erroneously concluded that the attack wdsbiethe HVO and HV soldiers,
among whom were 10-15 soldiers wearing black um#without insignia and black
headband$?® The witnesses saw HOS units in G\V/# and the TC acknowledged that
the inscription “HOS” was seen on some houses isal It is well known that HOS
soldiers wore black unifornfé® Furthremore, the TC concluded that the HV soldiers
were present in GV solely on the basis of Sljivdigstatemefit® whose conclusion

ri131

that soldiers were HV soldiers because they spalmat@n" is meaningless as all

421 [REDACTED];

422 [REDACTED];

23 J.Vol-1l,paras.401,434;
424pP09804, p.24258;

2> 3 Vol-1l,paras.398,402,432,436; Vol-Ill,paras.13372;
426 3 Vol-Il,para.358;

2" IREDACTED]; P09804,p.24258;
428 3 Vol-Il,paras.401,434;

29 P09804,p.24259; [REDACTED];
%30 3.Vol-Il, para.358, FN,n°858;
“31IREDACTED];
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Croats, from Croatia and from BiH, spoke and spéekatian. Moreover, the Defence

had no opportunity to cross-examine him. Besidas fREDACTED]**?

187. The TC properly found that the ABiH was preserbirsd>>, however it omitted to take
this fact in consideration when it assessed thalitggof the HVO behavior during the
military action in Dusa. The TC noted that the HWad fired several shells on the
village®™* and concluded that the nature of shells was shahit was impossible to

distinguish military from civilian target§®

188. The TC reached its conclusion without any basisaitidout any verification that the
shelling of Duse enters into scope of Art.51.4 &id5 of GCAP-I which define
indiscriminate attacks. Shells, in general terms,ret a prohibited weapon, they can be
directed to military target and their precision elegls on type of shell. Therefore, the
TC should have established which type of shells wsad in Dusa and in which
circumstances. In most cases the indiscriminateackexr of an attack does not depend
on the nature of the weapons concerned, but owalyan which they are uséd’

189. The TC established also that the ABiH was prepathey defence of the villagé’
Besides the fact, that the TC did not establistobdyreasonable doubt who fired the
shell which hit Sljivo’s house, it did not considdrat the HVO did not know that
civilians were in house. The TC did acknowledge 8lavo was the Commander of the
village defencé® however it ignored that the HVO could not suppties, during an

attack, civilians would hide in the house belongimghe Commander.

190. The TC ignored that Muslim defence lines and tls¢ionghold were situated in the
proximity of that hous¥E® and that [REDACTED{®* If the TC had considered the
position of the house, it would have certainly daded that the shell targeted Muslim

defence lines as this is the only reasonable ceiwiu

432 [REDACTED];

33 J.Vol-1l,paras.362,364;

434 3.Vol-Il,para.366;

3 3.Vol-lll,paras.663,711;

3% GCAP-I, Commentary, para.1965;
%37 3.Vol-Il,para.362;

%38 3.Vol-Il,para.365;

4393D00527;

“40REDACTED];
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The TC acknowledgédf that “collateral civilian damage” is nqgter se unlawful
provided that the customary rules of proportiogairt the conduct of hostilities are
observed*? In the present case, it is reasonably to concthde the shell targeted

Muslim defence lines which were legitimate militaayget.

According to Art.51.7 of the GCAP-I “The presenge movement of the civilian
population or individual civilians shall not be dsé render certain point or areas
immune from military operations, in particular itieanpts to shield military objectives
from attacks or to shield, favour or impede miltaoperations. The Parties to the
conflict shall not direct the movement of the aasil population or individual civilians
in order to attempt to shield military objectiveorh attacks or to shield military
operations.” In Duse, the civilian population foumdefugee in the house of the military
Commander which was extremely close to Muslim defefines. It is therefore
unreasonable that the HVO could know or presumeé ¢halians would be in the
Comander house so close to defence lines.

The TC finding that the HVO forces made no eftorallow the civilian population of
Dusa to flee before the attdékis unfounded. The HVO took all necessary and ptessi
measures to warn Bfff and UNPROFOR® about the possible attack.

If the TC had properly assessed evidence in the @ad had considered relevant facts it

would certainly not concluded that the attack ors®was an indiscriminate attack.

The TC made errors when it concluded thabH¥® had intention to harm civilians

Besides the fact that the TC did not establish thatHVO fired the shell which hit

Sljivo’s house*®

it did not properly establish the intent for CAHdagrave breaches of

the GC as required by the Statute. In additioneioegal “chapeau” requirements, Art.2
and 5 of the Statute require that particular aetsekecuted with a certain degree of
intent which is a constituent element of offenceal ahall be established beyond

reasonable douit’

41 3.Vol-l,para.189;

42 Kordic AJ,para.52;

443 J.Vol-lll,paras.663,711;

*4pP01162;

“454D00348,p.3;

4% SupraGround 12.2,para.186;

47 J.Vol-1,para.267; Maréi AJ,para.55; Halilowi AJ,paras.108-109;
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196. Thus, murder as CAH and willful killing as graveehche of GC shall be carried out

with the intent to cause the death or grave boddym which the author reasonably

must have known might lead to de&thinhumane acts and inhuman treatment must be

carried out with the intent to inflict serious blydor mental harm or to constitute a

serious attack on the human dignity. These acts alsy be committed when it is

reasonably foreseeable that an act or an omissmudwlikely give rise to serious

bodily or mental harm or that would constitute daes attack on the human dignfty.

197. The TC recognized that these elements are comatitatements of the said crim&s,

but it omitted to establish them with respect tlirlg of persons in Sljivo’s house. The

TC satisfied itself with the erroneous finding th#te attack on Dusa was

indiscriminaté® and solely on that wrong basis incorrectly conetlithat the HVO had

intention to cause serious bodily harm to the i@us who had taken refuge théré.

198. Even if the attack were indiscriminate, which was the casé>® it does not permit to

conclude that the authors of such attack had immertb cause serious bodily harm to

civilians. In this particular case, those who fiedghell targeted Muslim defence lines

which were military legitimate targ&t* The TC did not establish the degree of

probability that the shell miss its legitimate &trgnd hit the house which would permit

to assess the state of mind of the authors ofisgelEither, it did not establish that

those who fired a shell knew that civilians werehis particular house and it did not

give any reason why they should or could know tidtians were theré>®

199. Therefore, in violation of general principles oivland in violation of Art.2 and 5 of the

Statute, the TC reached erroneous conclusion hleatlvO shelled Sljivo’s house with

intention to cause serious bodily harm to civili&rfs

448 Kvocka AJ,para.259; CelahiAd,para.422 :

9 Kordi¢ AJ,para.117; VasiljeviAJ,para.165;

40 3.Vol-l, paras.46,77,111,120;

41 3.Vol-lll,paras.663,711SupraGround 12.1,paras.187-191;
42| dam

53 SupraGround 12.1,paras.187-191;

5 SupraGround 12.1,paras.190-192;

55 SupraGround 12.1,para.192; .

%56 J.Vol-Ill,paras.663,711,1224,1315,1417;
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13" Ground: Errors related to detention of civilians (GVM)

200. The evidence does not support that Muslim civiliuese arrested after taking refuge in
Sljivo”s house in Du$a". The TC concluded that the HVO soldiers ordereilians to
go to Palo¢®® While [REDACTED]**° [REDACTED)] that the HVO ordered them to
go to Paloc, Witness-BY said that Muslim troopstgaem to Paloc and specified that
at that time, they did not see any HVO soldierimvillage?®°

201. The evidence does not show that civilians wereidedtain Paloc. There were no guards
and women could leave the hod&klt is quite possible that civilians from Dusa were
blocked in Paloc, but it was due to the situatidmol did not permit to anyone to
travel*®? Thus, this situation cannot be attributed to thvaOH

202. The TC refers also to the HVO report which madeenexice to captured Muslim
civilians in several villages and namely to 40 lgvis captured in Uzricje and Du¥3.
This report does not support the TC findings. Hted that only some of captured
Muslims were detained and that all were immediatelgased® The report does not
contain any indication about the age or gendempfured persons and therefore it does
not permit to conclude that it refers to civiliamscommodated in Paloc.Another HVO

report specifies that civilians in Dusa and Uzrigjere not detainetf”

203. The situation was similar in Hrasnica. [REDACTE All other witnesses claim that
fighting was ongoing after the civilian populatiit*®’. Therefore, no reasonable trier
of fact could conclude that men of military age &vseparated from civilians after they
surrendered® Rather, they were arrested after the civilian pagan was taken to
safer place as fighting was ongoing.

204. When the HVO entered into Hrasnica, the fightirgswongoing in the whole area and

namely in Dolac which is very near Hrasnica and ner@ome members of BiH TO

57 J.Vol--Il,para.405, Vol-lll,para.960-962,1011-1013
458 3.Vol-1l,para.406;

49 |[REDACTED];

40 \itness-BY, T.9083;

**1witness-BY,T.9085;

452 [REDACTED];

483 3.Vol-1l,para.405,FN n°973;

54p01333;

*%5p01351;

56 IREDACTED];

" IREDACTED], P10106,p.3-4, P10107, p.2; [REDACTED];
48 3.Vol-Il,para.416, Vol-lIl,paras.960-962,1011-1013
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from Hrasnica took refug®’ In that situation, the only solution was to takeilian
population away from combat area and the HVO diat.tiMoreover, they told to

civilians that they would be able to go home affier HVO took control of Dolat”®

205. The civilian population in Hrasnica was neithereated nor detained. They were
secured and evacuated from combat area accordifug.49 of the £GC " After only
one night spent in the collection center they weteased and accommodated in houses
with Trnovaca inhabitant§? Civilians were not prevented from leaving thesades’
and they were imposed only the restrictions whieneanecessary for their own security
and which are allowed by Article 27 of th8@&c*™*

206. Regarding Uzricje, the TC distorted and misintetiguie evidence and incorrectly
concluded that the Muslim villagers were held by HVO inside the village for about a
month and a haff’® The witnesses did noy say that houses were unsed'§® they
acknowledged and that they had complete freedomoyEment during the daytinté’

207. The TC acknowledged that Muslim population had sé@edom of movement during
the day*’® They were not confined to the house and evenmthid village as some of
them left the villag&® [REDACTED]*%°

208. The TC seems to confound the imprisonment/ unlasdafinement with the curfef*
There is no evidence that the curfew was imposéyg tonMuslim population. At the
contrary, it seems that it was introduced in GVieatly in 06/1992 by decision issued
by the Municipal Assembly which should have beeplemented jointly by the HVO
and TO?? The curfew is not an unusual measure in war tinteigis not prohibited by
IHL.“®3In any case it does not amount to imprisonmerafull confinement.

49p10107, p.2;

40\Witness-BX,T.8859, [REDACTED];

"I SupraGround 8.1,para.143,145;

42p010107,p.4;

73 Witness-BX,T.8874;

4" Supra,Ground 8.1,para.144;

47> 3. Vol-1l,para.446, Vol-ll,paras.960-962,1011-1013
476 Kurbegovic,T.9026-9027, [REDACTED];

477 Kurbegovic,T.8972,T.9026;

478 J.Vol-1l,paras.444, 446;

%79 J.Vol-l,para.451; Basic,T.8912-8914, Kurbegovi8995, P09711,p.5, [REDACTED];;
“80|REDACTED];

“81 Judgment, Vol-1l,para.446;

*821D01690;

“83Suprg Ground 8,para.144;
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The TC conclusions regarding the treatment of iginilpopulation in Zdriméf* are
exclusively based on Brica’s statement. That R98msemerit cannot constitute in
itself the basis for conviction. Where the witnéssot called to give the accused an
adequate and proper opportunity to challenge tideage and to question that witness,

the evidence may lead to a conviction only if thisrether corroborating eviderf€é&

In assessment of evidence regarding Zdrimci, thea@@pted Brica statement although
this statement, in relevant part, was contradibiediva voceWitness Trkic.The TC did
not properly assessed Brica statement and misepess its content as well as the
Trkic's testimony®’ as Trkic said that the population was not foraega anywhere, it
was just told to stay in the hous&8The TC also misrepresented the HVO reffdus

it ignored that this report stated that all civikawere immediately released and that the
HVO did not have any civilian detainét,

The TC omitted to consider the document dated 319913 which does not mention
any confinement/imprisonment or any other disteggstion in which population might
have been, indicating only that about 100 Musliemained in the villag&* Several
witnesses confirmed that the situation on the gdozorresponded to the content of that

document'®?

The most that TC could reasonably conclude fromethdence is that some restrictions
of movement were imposed to population. At thatetirthe fighting was still ongoing
nearby, the ABiH was in the neighboring Vi§eand zdrimci was located between
Muslim and Croat military line®* It is, thus, probable and cannot be excluded, that
certain measures were undertaken to protect thelgign from military activities. That
conclusion seems to be the only reasonable anddiogbnclusion as the villagers

recovered a complete freedom of movement as sotireazase-fire was signéd.

“84 3. Vol-Il,paras.463,467-468, Vol-IIl paras.960-98211-1013
85p09797;

88 Martic AJ,para.193, FN n°486; Galic Decision 07036para.12,FN n°34;
87 J.Vol-1l,para.463;

%8 Trkic,T.9173;

89 3.Vol-Il,para.462;

490 p01333SupraGround 13,para202;

“91p01373;

92 Carter,T.3364; Tokic,T.45373;

93 Trkic,T.9199;

94 Trkic,T.9200-9202;

49 J.Vol-Il,para.467; P09797,p.4;
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213. The TC also wrongly concluded that the HVO arrestéed then detained all the
Muslims, irrespective of their status without makiany individual assessments of the
security reasons which could have led to their mt&e**® The HVO report indicates
that some civilians were arrested in some villages, that they were immediately
released which means that the HVO made an asseissiméme situation and released

civilians who were arrested’

214. The TC made, thus, in violation of general prinegpbf law and of GC provisions and
in violation of Art.2 and 5 of the Statute and waithh any conclusive evidence erroneous
conclusions civilians were unlawfully arrested atedained'®® Therefore, the Judgment
should be reversed on Count-10 and Count-11 anigalPishall be acquitted of these
charges with respect to GVM.

14" Ground: Errors related to displacement of populaton from
GVM

215. Regarding Duse, the TC concluded that the populatias forcibly transferred, at the
very least as far as Pal6€.It seems that the TC does not consider that th© Hg/

responsible for the subsequent removal of populdtiom the area by UNPROFO®

216. Regarding the removal of population to Paloc, tia fdund also that the population
was arrested/detained in Paf8tThe TC should have decided if the population was
forcibly transferred or detained in Paloc as theesied/detained people cannot be

considered as transferred/expelled people.

217. The TC did not properly establish that the HVO oedecivilians to go to Paloc as 3-BY
said that Muslim troops ordered them to go th&rémong civilians in Dusa, many
were from Paloc as they left Paloc some days b&fdréherefore, the departure of
civilians to Paloc cannot be attributed to the H¥@d does not amount to forcibly

transfer.

49 3 Vol-lll,paras.961,1012;

*97pP01333;

98 3.Vol-1l,paras.405,416,446,463,467,468; Vol-1It@0962,1013;
499 3. Vol-Ill,paras.845-848,900-906;

*% 3 Vol-Il,para.409;

%1 3 Vol-Il,para.405; Vol-ll,paras.960-962,1011-1013
*92\Witness-BY, T.9083;

*3REDACTED]; Witness-BY, T.9073;
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218. According to case-law, acknowledged by the*pr purpose of forcible transfer, the

219.

220.

221.

population shall be removed to the location suffithy remote from its original
location. The actus reusof forcibly removing comprises essential uprootiog
individuals from the territory and the environmentwhich they have been lawfully
present in many cases for decades and generaifoRaloc, remote only 500 to 1000
meters from Dus&’ is certainly not sufficiently remote from Dusa tolfill this

criterion for forcible transfer.

Futhermore, the population did not stay at Palbreturned to Dusa where it remained
until the UNPROFOR arrivetf’ Therefore, it cannot be considered that civilian

population was forcibly transferred from Dusa.

Regarding HrasnicX? it is not clear if the TC considers that forcibilansfer had been
committed when the population was moved from Hi@smr three weeks later when
some of people decided to go elsewhere. As theoll@d that the population removed
from Hrasnica was arrested/detairitthis population cannot be considered as forcibly

transferred*°

The TC conclusions are based on the incorrectibéished fact that the civilians from
Hrasnica were removed from the village after thé ehcombats without any security
purposes:! The civilians were removed from the village duritmmbats and for their
own security’*? According to ABiH document, it seems that the gapon evacuated
Hrasnica on their own wit®> and when the security situation changed, they were
allowed to go wherever they want&d As for finding that some of them were told to go
to the ABiH territory, this finding is based on thear-say as the [REDACTED} only
heard about that without having any direct knowtetdg

04 3 Vol-I,para.49;

*% gtakic, TJ,para.677; Simic TJ,para.130;
0% IREDACTED];

%7 Witness-BY, T.9085-9086;

%08 3. Vol-1l,para.427, Vol-lll,paras.846,902;
%9 3 Vol-ll,para.427, Vol-lll,paras.846,902;
*19gyprapara.216;

*11 3.Vol-lll,para.846,902;

*125uprg Ground 13 paras.203-204;

>3 p01226;

*1REDACTED];

*15[REDACTED];

1 [REDACTED];
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222. The fact that some of villagers were unable torreto their homes because the area
was devastatéd’ does not suffice to establish forcible transfes. the TC established
that only some people were not able to return @wrthomes as these homes were
destroyed, some other were obviously able to refline TC did not establish if those
who definitively left Hrasnica did so because tltg not have any other choice or
because they wanted to do so. It did not estaleiidter how many people, originally

from Hrasnica, left the village or where they went.

223. The TC only established that some people were taged NPROFOR to Bugojnd?
The people who went to Bugojno, were originallynfr&ugojno and fled to Hrasnica
because of the VRS attacks.Their return to the municipality they lived befalees

not amount to forcible transfer.

224. As the TC did not establish elementary facts raggratircumstances in which the
population would be removed it is impossible to sidar that the Muslim population
from Hrasnica was forcibly transferred.

225. The TC recognized that a number of villagers leftitje because they were afraid of
the fighting®?®® The TC found solely on the basis of Kurbegoviditesny, that the
HVO forced Muslim population to leave Uzricje. Kurbegovic testimony lacks
precision which would permit to conclude that théHused pressure in order to force
Muslim population to leave the village. She wasyoable to say that a van with 5
soldiers arrived and that these soldiers askedhimssand to leave the villag&. Besides
the fact that Kurbegovic and could not confirm thia¢se soldiers belonged to the
HVO>% she did not say if they applied any kind of poeeor any threat of resorting to
force. Thus, her testimony does not constitute laasis for conclusion that Muslim
population from Uzricje was forcibly transferredurthermore, her testimony is in
contradiction with the ABiIH document which affirntisat the population from Uzricje
evacuated arbitrarily?*

17 3.Vol-ll,para.427;

*18 3. Vol-1l,para.426, Vol-ll,paras.846,902;
*19|REDACTED], Witness-BX,T.8845;

20 3 Vol-Il,para.451;

*21 3 Vol-Il,para.453;

22 Kurbegovic, T.8976;

2 Kurbegovic, T.8976;

%24p01226;
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226. As the TC was not able to establish the constieugiements of the forcible transfer and
namely the use of any kind of force or pressureediched the erroneous conclusion
when it concluded that Muslim population was folgiemoved from Uzricjé®

227. The TC acknowledged that in late 01/1993 all vlesgfrom Zdrimci wanted to leave
the village®*® While the TC noted that some of villagers stayedhe village’’ it
found, without any evidence, that some villageff$ lbeecause their houses had been
destroyed?® The evidence point out that the villagers left tillage because it was not
safe®?® When, for instance, Trkic left the village his lseuwas not burnt, it was burnt

only once he left the villag&?®

228. The TC found that the population was unable torreta their homes and that thus it
was deprived of its right to enjoy a normal soaiatl family life>** but some of people
went to nearby villages where they were able te lwith their families in familiar
environment? and the TC failed to establish that the populati@s uprooted from the

territory and environment in which it normally li¢8*?

229. The fact that the population was unable to retariist village or to stay in it, does not
mean that it was forcibly transferred. Téetus reusof the forcible transfer assumes the
forced removal of persons by expulsion or othemrof coercion from the area in
which they are lawfully present without groundsrpiétred under IHL>** The mere fact

that the population is unable to return home bexdhs village is devastated cannot

constitute the sufficient basis for forcible traarsfWhile the burning of houses might
constitute in some cases coercidhthe nexus between this act and the removal of
population shall be established as well as theninté those who burnt houses to
forcible remove the population. The TC failed tdabfish any of these facts and
omitted to consider that the commencement of theedrconflict may in itself have

brought about fears of the violence associated anthed conflict, as a result of which

2 j Vol-ll,para.454, Vol-ll,paras.847,904;

%26 3 Vol-1l,para.466; P01373; Carter,T.3364; Tokid5373;
%27 . Vol-Il,para.467;

528 Idem

29 Trkic,T.9182;

530 Idem

%31 3 Vol-Ill,paras.848,906;

32 Trkic,T.9181-9182;

>3 Suprgparas.218,222-223,227;

34 Krajisnik AJ,para.304; Stakic AJ,paras.278,317;

°% Simi¢ TJ,para.126; KrstiTJ,para.147; Milutinovic TJ,para.165; Popovic Rigp896;
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civilians fled”>% It cannot be excluded that the people left becaise fear of the

violence commonly associated with armed conflict.

Therefore, the TC did not establish the essentghents required for forcible transfer
and reached, in violation of general principlesagi and GC provisions and in violation
of Art.2 and 5 of the Statute, erroneous conclusiaien it concluded that Muslim
population was unlawfully displaced from theseags>3’

For all the reasons set forth in the™@round, the Judgment should be reversed on
Count-8 and Count-9 and Praljak should be acquitfethese charges with respect to
GVM.

15" Ground: Errors related to crimes in GVM

232.

15.1.

233.

234.

For all the reasons set forth in the™Ground, the Judgment should be reversed on
Count-1, Count-2, Count-3, Count-8, Count-9, CalMt Count-11, Count-12, Count-
13, Count-15, Count-16, Count-19 and Count-21 aradjdk should be acquitted of
these charges with respect to GVM.

The TC made errors when it concluded thabH¥® attacked GV pursuant to CCP

The TC concluded that fighting broke out betweea HVO and ABIH in GVM on
11/12-01-1993% In contradiction with this finding, the TC founttat a JCE was
established as early as mid-January $89and that the HVO attacks on GVT and

several surrounding villages on 18-01-1993 werdende of this plaf’

If the fighting started on 11/12-01-1993 and the@¥&ttacked only on 18-01-1993, the
only reasonable conclusion is that the HVO wasckétd between 11/18-01-1993 and
that it responded to the ABIH attacks. In any cdfsthe fighting started on 11/12-01-
1993, the following events cannot be included iy ariminal plan*' as there is a
reasonable doubt that they were only the continnadf military operations initiated by
the ABiH.

3¢ Gotovina TJ,para.1762;

%37 3. Vol-Ill,paras.845-848,900-906;

°3 3 Vol-Il,para.336;

39 3 Vol-IV,para.44;

>40 3 Vol-I,para.45;

*41p01102, 3D01213,3D00527, P01226,3D01094;
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235. The evidence show that the ABIH attacked Croat&WM and that before the HVO
undertook any action, it had 12 killed and abouir§0red solders*? Despite this, the
HVO continuously tried to calm tensions and conflioc GVM.>**® The HVOMS
instructed all HYO commands to solve the problehtsugh talks and to prevent any
use of forc&* while the HZ(R)-HB President forbid any offensigetion against the
ABiH.>* At that time the HVO and ABiH were allies agairise VRS*® and the
conflict with the ABiH could not be part of any HVi@dan as it was not in its intereét.

236. The HVO was in position to take over the whole GMMt instead of taking the control
over the municipality, the HVO stopped all militaactivities>*® The HVO limited
scope of actions demonstrate that its actions wetg@lanned and aimed to takeover of
the town, but that they were provoked by the ABittivaties to which the HVO was

obliged to respond in order to protect Croatianypagon >*°

237. The TC did not establish any fact that would inthcthat the HVO planned the attack
on GVM or that this attack was part of any brogalar?™° or carried out to further CCP.
While the CCP need not to be previously arrangefdronulated and it may materialize
extemporaneousiy! it must have been established prior to commissfaan action or a
crime. Crimes committed before conception of C@Rjdally cannot be committed in
its furtherance. The CCP can be inferred from #wt that a plurality of persons acts in
unison to put into effect a JEB but the sole commission of the crime cannot be

evidence of the CCP existence as the TC seemgest>

238. Therefore, the TC conclusion that the HVO attack®d pursuant to CCP on 18-01-
1993°*is not only erroneous and in contradiction with TC other findings>° but it is

also legally untenable and contrary to well-estitgil case-law on the JCE.

5423D01783,3D02364, 3D00476;

%3pp1211, P01112,P01114, P0O1115,P01131, P01205,8D0R01236,P01216, P01299,3D00513;
544 p01115;

4 pp1211;

48 Toki¢ T.45358-45359, T.45360-45361, 4D00394;

547 pP0O1115;

48 p01205;

%93D01783;

0 3 Vol-Il,paras.347-355;

51 Brdjanin AJ,para.418, Stakic AJ,para.64, VasiljeAd,para.100, Kvocka AJ,para.117, Tadic AJ,paig.22
2 Tadic AJ,para.227;

53 J.Vol-IV,para.45;

554 Idem

% J.Vol-Il,para.336;
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15.2. The TC made an error of law when it incluk#lthg in Dusa in CCP

239. The TC did not properly establish that GVM was il in furtherance of CCP’
Equally, it did not give any reasons why the evemt®usa shall be included in CCP.

240. Besides the fact that there is no evidence thaéveats in Dusa form part of CCP, the
TC did not properly establish that all co-perpetrsat JCE members shared intent to
perpetrate this crimé® and it did not establish the required intent far said crimé>®

241. Therefore, the TC made an error of law when itudeld killings in Dusa in CCP.

15.3. The TC made errors when it included the simeGV in CCP

and

15.4. The TC made errors when it concluded thatesiin GVM were committed pursuant to
CCP

242. The TC stated that the evidence does not supdortimg that there was an agreement
concerning a CCP before mis-January 18%3Thus, while the TC found that in GVM
the armed conflict broke out already on 11/12-0831%" it could not find, beyond
reasonable doubt, that the CCP existed beforetimatthe conflict broke ouf?

243. The most that the TC could conclude on the basthegvidence is the existence of an
armed conflict in GV°2 and the constant HVO attempts to calm down tes¥idwhich
point out that the HVO did not have interest initarly activities against the ABiH and
that the existence of any such plan would be idabi®®

244. The CCP is a necessary constituent element fod@teresponsibilii® and as such it
shall be established beyond reasonable d§UbWhen the evidence suggest a

conclusion which seems to be very likely, the T@®uwt examine whether such

% Tadic AJ,para.227;

®73Supra ground 15.1,paras.234-238;

8 Tadic AJ,para.228, Stakic AJ,para.65;

*935ypra ground 12.2,paras.196-198;

%0 3 Vol-1V,para.44;

%1 3.Vol-1l,para.336 ;

%2 3 Vol-1V,para.44;

563 P01115,3D02361,P01141,3D02369,P01102,3D01783,3m)G1H.205,P01214, P01211,P01216,P01238,3D03712
%4pp1211, P01112,P01114,P01131,3D02081,P01236,P0RA1899,3D00513;
% Suprg Ground 15.1,para.235;

% Tadic, AJ,para.227;.

" Halilovi¢ AJ,paras.125,129; Ntagerura et al.AJ,paras.174,175
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conclusion is the only reasonable Bfielf there is any reasonable explanation of the
evidence other than the guilt of the accused, toased must be acquitted.

In the present case the TC was not able to edtatilet the CCP existed before the
conflict broke in G\V2'® While it established that the CCP came to exigtehaing the
conflict in GV, there is another reasonable expianafor events that followed
according to which the HVO was provoked by cons#eBit provocationd’* and acted
with the sole aim to protect Croatian peopfeHaving omitted to consider this
possibility, the TC made an error when it includbeé crimes in GV in CCP and

concluded that these crimes were committed purdoa@CP.

20" Ground: Errors related to sniping incidents

246.

For all the reasons set forth in thé"2Bround, the Judgment should be reversed, on
Count-1, Count-2, Count-3, Count-15, Count-16, Gdishand Count-25 and Praljak
should be acquitted of these charges with respediistar.

20.1. The TC made an error of fact when it esthbtisthat areas used by snipers were under

247.

248.

the HVO control
The TC acknowledged that numerous internationadntepdo not attribute the sniping

attacks to either sidé? It also admitted that it does not have abundartemce
showing that the HVO controlled Stotina when theidents occurred and the
Prosecution was unable to produce any evidencélesstag the presence of a regular
HVO unit in Stotina’™

The extent of the control that the HVO could hawereised over Stotina is very
questionable as the ABiH, which had a sniper Ynihad positions above StotinZ.
The TC considered however that the evidence allmvfinding that the HVO was in

8 vasiljevic AJ,paras.120,128;

%9 Celebii AJ,para.458;

*sypra Ground 15.1,paras.234-237;
"1 Sypra Ground 15.1 para.235
"23D01783;

73 J.Vol-Il,para.1032;

>4 3 .Vol-VI,Diss.Op,p.298;
>’SIREDACTED];

*"® 3alcin, T.14190-14191;
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control of Stotind”. The TC cannot make a finding because the evidetiow it, it
shall establish the facts constituting the fachasdis of crimes and ultimately the basis
for the Accused conviction, beyond reasonable domMhen the evidence is not

conclusive, the Accused is entitled to the berodfthe doubt’®

249. For all other locations, the TC satisfied itseltiwihe finding that these locations were
in West-Mostar which was under the HVO con®dl.Thus, as the sniper fire was
opened from the western part of city, the TC com&d that snipers could only have
been under the HVO contrd® Besides the fact that in this kind of conflict thenay
have been individuals acting outside of any conivbb decide to "take pot shots" at
anyone’*' there is evidence that the ABiH had its own peeyitain the HVO?*? While
these persons were the HVYO members, they werenugruhe HVO control and acted
under the ABIH orders.There is no evidence thatHMWO controlled access to the
concerned buildingg® Thus, even if it were established that the snfpercame from
the HVO controlled territory, it does not mean thiais fire can be attributed to the
HVO.

20.14. The TC made errors with respect to snipamgmaign

250. Contrary to the TC finding®* the evidence do not show that snipers were urtter t
HVO control. Even the TC recognized that numer@p®rts of internationals present in

Mostar do not attribute the sniping attacks toegitide>®

251. The TC conclusions about suffering of Muslim popiola in East-Mostar are entirely
based on the Turco’s RB statement® which cannot constitute in itself the basis for
conviction.®®” Furthermore Turco has knowledge only about evienkdostar after 10-

"7 3.Vol-Il,para.1033;

>’® Martic AJ,para.55

" 3. Vol-ll,paras.1036-1037;

%80 3 Vol-1l,para.1038;

%81 3.Vol-VI,Diss.Op,p.298;
°%23D00165;

*83van Der Grinten, T.21020-21021;
%84 3 Vol-Il,para.1194;

%85 3. Vol-Il,para.1032;

*86p10047;

87 Martic AJ,para.193,FN n°486 ; Galic Decision 07036para.12,FN n°34;
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11-1993% and he has never been the eyewitness of a snipiident Thus, he could
not confirm that the HVO was responsible for thiesedents.

252. The TC attributed the sniper shots to the HVO nydirdcause the HVO had a sufficient
military presence to impose its authority in Weststar’®® The TC therefore found that
the HVO armed forces controlled the sniper locaiam the dates the incidents
occurred® It remains unknown how the TC could reach thisctwsion while, in most
incidents, it recognized that it could not estdblice exact location the shots came

from.>%?

253. Moreover, even if snipers were located on the H\WDtwlled territory, it does not
mean that the sniper was under the HVO control. éshéence show that the ABIH had
its own people within the HVE? and there may have been individuals acting outside

any controP®®

254. In its evaluation of evidence on sniping campaitpe, TC failed to apply the standard
beyond reasonable doubt which requires that atkfanaterial to the elements of the
crime, be proven beyond reasonable ddttbThe TC satisfied itself with a possible
finding without having established that this was tbnly reasonable conclusion
available. Thus the TC did not apply the well-ebsfiled case-law according to which it
is not sufficient that a conclusion is a reasonablé it must be the only reasonable

conclusion availablg®

21% Ground: Errors related to shelling

255. For all the reasons set forth in the®2Ground, the Judgment should be reversed on
Count-1, Count-2, Count-3, Count-16, Count-24 amair@-25 and Praljak should be
acquitted of these charges with respect to Mostar.

*8p10047,p.6;

%89 3 Vol-1l,para.1038;

590 Idem

91 3 Vol-Il,paras.1077,1087,1107,1130,1134,1147, NER,;
*923D00165;

%93 J.Vol-VI,Diss.Op,p.289;

94 Martic AJ,para.55; Blagojevic AJ,para.226;

% Celebiti AJ,para.458;
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21.1. The TC made errors when it concluded thaH¥® shelled intensively and

indiscriminately East-Mostar

and

21.2. The TC made errors when it concluded thaH¥® shelling caused numerous victims

256. With respect to the shelling of East-Mostar, the @de a number of conflicting
findings which render the Judgment unclear and rimmehensivé® The TC also
distorted evidencd’ and made unfounded findings without assessingredéivant

evidencé®® and therefore reached erroneous conclusitns.

257. Documents to which the TC referred in its findingpat the HVO airplarfi8°® indicate
only that a flyover by a light airplane was repdrteithout any indication to whom this
airplane belongeff* None of these documents confirms that the airptiogped the
shells, this information was given by the ABiH amds not confirmed® It seems
however that the airplane was used oficdyut the TC omitted to consider that the
HVO Command immediately forbade the aircraft usaeless authorized by the MS
commander and used for medical evacuatifhs.

258. The TC considered the use of napalm bombs as i$tathlfact’® on the basis of a
document® although several witnesses, including the ABiH rhers®’ made clear
that napalm bombs were not used. If they had beed the consequences would have

been dramatically differefit®

259. The TC accepted Salcin statent®hwhich is in conflict with the TC findings that the
ABiH had heavy weapof¥ including mobile mortars positioned in the vicinif the

% |nfra,paras.259,269;

*|nfra,para.268;

%% 3.Vol-Il,paras.997,1006,1007; Vol-Ill,paras.12556,1348,1350,1684,1688,1689;
9 3 Vol-Ill,paras.1256,1350,1688,1689;

690 3 vol-1l,para.997;

01 [REDACTED]; P04785,p.2;

02 [REDACTED]; P04785,p.2; P05091,p.8,para.26;
693 Praljak, T.41607; P04265:

%94 3D00779;

€95 3.Vol-1l,para.1006; Vol-lll,paras.1254,1348,1684;
%% p04265;

97 3alcin, T.14219-14220;

% 3alcin, T.14219-14220; Praljak, T.41607-41609;
€99 3.Vol-Il,para.1007;

610 3.Vol-Il,para.998;
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hospital, which were in use and which were Uéa@nd that # Corps and 4% ABiH
Brigade had their headquarters in Marshal TitcettfeMoreover, even if these soldiers
did not have a fixed assembly point, as far as #reycombatants they are an obvious

military objective®*?

260. Contrary to TC conclusiof¥, based on documents which are not in evidéhcthe
evidence point out that the HVO was the weakesitarlly body and that Croats in
terms of strength were in a worse condifidhiThe evidence also contradict finding that
between early 06/1993 and early March 1994, EadtMowas under intense HVO
shelling and firin§'’ as the shelling was sporadic, except for few da6/1993F®

261. Thornberry statemeHf describes the situation Thornberry found when ame to
Mostar and does not attribute any responsibilitythe HVO for this situatioft°
Thornberry could not say which damages were proydike Serb shelling and which
can be attributed to the HV®! [REDACTED]*?* [REDACTED]*#

262. There is no evidence about the origin of sheffihgnd victims made by the HVO. The
TC justified its findings by number of victims adted into the East-Mostar Hospfal
but there is no indication that these victims wiejared by the HVO shells and it has
been established that Mostar was not shelled ontiid HVO%%°

263. Although the Spabat documents give the best infoomaabout the shelling, they do
not permit to conclude how many shells were firgdtle HVO. While the Spabat
indicated the number of incoming and outgoing shiellEast-Mostar, the information is
lacking for West-Mostar. This manner of reportinglicates that the attention was
focused on East-Mostar and that these reports defiect the complete situation in the

611 3.Vol-Il,para.1013;

612 3 Vol-Il,para.1009;

13 GCAP-I, Commentary, paragraph 2017;

614 3.Vol-Il,para.1000; Vol-lIl,paras.1254,1256,134834,1689;
615 3.Vol-Il,para.1000,FN n°2309, P05278,P05452;

®1® Thornberry, T.26286;

17 Judgment, Vol-Il,para.1014,1018, Vol-lil,para.134860,1254,1256,1348,1350,1684,1689;
®18 Fynlayson, T.18042;

619 3.Vol-1l,para.1004;

620p03858,p.6;

2! Thornberry, T.26221-26222,T.26331-26332;

62 |REDACTED];

23 REDACTED];

624 |REDACTED];,P04573;

625 3.Vol-Il,para.1016;

6% |nfra,para.267;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



IT-04-74-A 17738
70

Public

whole town. Thus, the report for 09-11-1993 indésathat nothing is to be reported for
West-Mostar although 26 mortars shells are repaxeoe fired over western zone of
the East-Mostar among which only six were firedthy HVO®? It is unclear where

these mortar shells came from as in West-Mostaatiwity was recorded.

264. Home-made bomB# cannot be attributed to the HVO. The evidence shihat home-
made bombs were used by the ABf# Furthermore, it cannot be excluded that these
bombs were isolated criminal acts committed by ititkviduals who were not under

anyone’s control.

265. The continuous combats went on in Mo$t8rMost of documents refer explicitly or
implicitly to an exchange of fifé' [REDACTED]®*? [REDACTED] *** While the HVO
shelling was concentrated on the frontlines, theHA®ould attract the HVO elsewhere

by setting weapons at some plag¥s.

266. The ABIH acted constantly in violation of GC prawiss. According to Art.58 of the
GCAP-| the Parties to the conflict shall endeawwrdmove civilian population under
their control from the vicinity of military objeates, avoid locating military objectives
within or near densely populated areas and ther otihecautions to protect the
population fromp military operations. In war, alirgies are required to take precautions
and it is not allowed to place military installat®in the midst of a concentration of
civilians with a view to using the latter as a #thier for the purpose of making the
adverse party abandon an att&tkThe danger for the population is increased if
military objectives located in an urban area amaalaged among civilian buildings
and installation§® The ABIH placed military staff and equipment ivitian area8®’
and had military positions at Donja Mah&fi.The ABiH also placed its heavy

27 p06554;

628 3.Vol-1l,para.1005;

%29 Forbes, T.21288-21289;

830 \Vitness-DW,T23226; Thornberry,T.26320; Forbesl?21; [REDACTED];
31 [REDACTED]; P05428, [REDACTED]; P06554;

832 [REDACTED];

833 [REDACTED];

834 Fynlayson, T.18168;

635 GCAP-1,Art.51.7; GCAP-II,Art.13.1,Commentary, pafar2;

836 GCAP-1,Art.58, Commentary, para.2254;

837 Finlayson,T.18041; 3D02395, [REDACTED]; Witness-PW23105-23106;
%8 3alcin, T.14240-14241, T.14248;
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weaponry in civilian areas, near civilian builditfds The deployment of mortars near
the hospital was so frequent that the Spabat pemtigriry to prevent i£*° The ABiH
prepared places for mortdtsand positioned them randomly in whole East-M&4tar
regardless the impact that such positioning migtveton population. [REDACTED]?

All these positions were used by the ABiH for atgon the HVO position&* As the
TC recognized? the ABIH attacked in 06/1993 the northern campelBiPolje and
Rastan&® in 07/1993 the southern Mosfdf,in 08/993 it launched several attacks on
the HVG*® and in 09/1993 a massive offensNR[REDACTED] **°

The TC should adopt a more careful approach toeenie as it admitted that Serbs, who
had a dominant position over the éywere also shelling Most&f firing sometimes
5-10 shells on the ciff?® Furthermore, a number of different groups, whigrewnot in
agreement with East-Mostar Government, operatetimwiEast-Mostaf>* Thus, it
cannot be excluded that at least some victims amdades can be attributed to the
activities of these groups. [REDACTED] and the ABiH probably tried to expel the

HVO from this pocket with collateral damages amasgwn population.

The TC conclusions about a nature of the HVO sigfif seem to be based on the
Witness-DV testimony which the TC distort®d The Witness-DV did not speak about
the appropriate method of combat but about thetanyliusefulness of the artillery in

this kind of combat>®

839 Witness-DW, T.23106,T.23136; [REDACTED]; Maric, 8#47; [REDACTED];
#40Witness-DW,T.23241;

41 Witness-DW,T.23244;

642 IREDACTED];

43[REDACTED];

44 \Witness-DV,T.23051; Salcin,T.14284;

645 3.Vol-Il,para.880;

4% 3alcin, T.14251,T.14312; 4D01222, [REDACTED];

47 p03428,p.1;

%4 [REDACTED], P04468, [REDACTED];

849 Witness-DV,T.23051; Salcin,T.14281-14282; 3D007ABO0740;

80 REDACTED];

51 Witness-CB,T.10155;

852 3.Vol-Il,para.1001;

53 Finlayson,T.18224;

®4Thornberry,T.26273;

55 IREDACTED];

656 J.Vol-Il,para.1003,1008,1254; Vol-Ill,paras.125348,1684,1686,1689;
857 3.Vol-Il,para.997;

%8 Witness-DV, T.23046;
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269. The TC conclusions are conflicting and its reasgninconfusing as it does not permit
to understand if the TC considered that the HVG siumeans and method used, was
unable to target military objectives or if it codered that the HVO was able to do it,
but nevertheless shelled the whole area. It is ahsbear if the TC considered that the
HVO had directly targeted civilian population or iif considered that the civilian
population suffered because of indiscriminate #ngfP® While the TC constantly used
the term “affected” for determination of the shegliimpact on civilian§?® it seems that
it considered however that the shelling was ainteti@civilian populatio?f* which is

incomprehensive.

270. Although, the indiscriminate character of an atteak be indicative of the fact that the
attack was directed against the civilian populatfGrihe TC is required to ascertain the
the objective and the modalities of the attack withard to each shelling incideft.
The use of heavy weapons in populated area is asklymust be undertaken with the
greatest caution, but it is not forbidden and th€ ¥hould have established
unambiguously if the HVO targeted intentionally itan population or if its attacks
were indiscriminat&® The determination of whether civilians were taegeis a case-

by-case analysis, based on a variety of fadrs.

271. While the IHL prohibits any direct attack on ciwifi populatiorf®® combatants may be
attacked at any tim®’ The members of the enemy army are legitimate anylitarget
as well as military installations, equipment andnsport$®® Furthermore, purely
civilian buildings or installations may be attacketien they are occupied or used by
the armed forces, provided that this does not treBul excessive losses among
the civilian populatiof®® The IHL does not prohibit conduct of military amis against
military targets even when they are situated inytated areas provided that a military

action is conducted with required precautions. &hmed forces and their installations

659 3.Vol-Il,paras.1008,1018;

60 3.vol-1l,para.1004; Vol-1l,paras.1254,1348,168836

%13 Vol-Il,para.1688;

%2 Milosevic AJ,para. 66; Strugar AJ,para.275, GAll,para.132;
%53 Milosevic AJ,para.143;

%% GCAP-1,Art.51.4 and 51.5;

8% Milosevic AJ,para.66 ; Strugar AJ,para.271; GAll,paras.132-133; KordliAJ,para.438;Blaskic
AJ,para.106;

66 GCAP-1,Art.51.2; GCAP-II,Art.13.2;

7 GCAP-II,Art.13.1,Commentary,para.4789;

%8 GCAP-1,Art.51,Commentary,para.1951;

%9 GCAP-1,Art.51,Commentary,para.1951;
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are objectives that may be attacked wherever they except when the attack
could incidentally result in civilian damages whigbuld be excessive in relation to the
expected military advantag€ The shelling affecting the densely populated %fea
does not mean in itself either that civilian arease targeted or that the attacks were
indiscriminate or disproportionate. Collateral @gmyes are known in wars and civilians
are affected by shelling even if they are not teedend when the belligerent acts with
all possible and required caution. Attacks aimenhiditary objectives, including objects
and combatants, may cause "collateral civilian dgghand the international customary

law does not imply that collateral damage is unidywer se®’2

In its assessment of shelling, the TC did not meake effort to establish the nature of
the alleged HVO attacks or the weapons used byH¥®. It did not establish if there

were any shells which were not directed againsitamyl targets. Therefore the TC did
not have any basis to assess if method or meand beuirected at a specific military
objective. The TC completely omitted to considex thVO orders which confirm the

selective nature of shelling aimed to military ®tsJ’> The HVO even issued orders to
riposte on provocations only when the demarcatine is put in danget* thus the

HVO activities were not only selective but alsoitea.

The TC did not make any assessment of collatenmlagas and comparative military
advantage, thus, its finding that the damage wassskve in relation to the anticipated
advantag¥® is unfounded. Finally, the TC omitted to considee ABiH mobile
mortars which were also legitimately military oldjees when it concluded that the
HVO firing and shelling were not limited to specifilitary targets as the headquarters
of the 4" Corps and the 41Brigade of the ABiH'®

70 GCAP-I,Art.51,Commentary,para.1953;

671 3.Vol-1l,para.1004; Vol-lll,para.1254,1348,1684396
672 Kordic AJ,para.52;

673 p06534,p.2, 4D00754,Maric, T.48149;
6743D01745;

675 3.Vol-Ill,para.1686 ;

676 3.Vol-Il,para.1018;
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21.3. The TC made errors when it concluded thatHd® committed acts with purpose to

274,

spread terror

While the TC established that for unlawful inflati of terror on civilians the primary
purpose of acts is to spread teffbit was not able to conclude that the purpose of
shelling was spreading of terror. The TC actuatynatuded that the HVO targeted
sectors where the ABiH military targets were sig&f® These conclusions point out

the legitimate military motivation and purpose lo¢ tHVO activities.

21.4. The TC made errors when it concluded thaH¥® committed crime of unlawful

275.

276.

277.

278.

infliction of terror

Although the crime of spreading terror does nounexjthe proof that the population was
terrorized, it is necessary to establish thatdtutidergo extensive trauma and psychological
troubles®”® Such trauma and psychological damage form partviofence which

constitute the criminal act affliction of terror®°

The TC did not establish the required degree ainiga and psychological damage. It could
only conclude that the population was afraid andetyestated, without any conclusive

evidence, that the shelling had the effect of figinmi the population of East-Most&:

The TC did not establish either the required intenfor terror.While it recognized that
the perpetrator of the crime shall have the spedifient to spread terr¥ there is no

evidence that the Accused or any HVYO member hald suent. At the contrary, the HVO
orders shof that the shelling was aimed to military targetd #ve TC admitted 8

Acts of violence related to a state of war almosariably lead to a certain terror among the
population, but this sort of terror is not envigdnunder the offence of infliction of

terror®® The criminal provision of infliction of terror ceerns an intentional conduct

677 3.Vol-l,paras.195,197

678 3.Vol-Il,paras.1003,1009,1013,1014;

679 Milosevic AJ,para.35; Galid\J,para.102;
%80 GalicAJ,para.102;

€1 3.Vol-Il,para.1013;

682 3 Vol-l,para.197;

%83 Supra,Ground 21.1,para.272;

684 3. Vol-,paras. 1003,1009,1013,1014;

685 GCAP-1,Art.51.2,Commentary, para.1940;
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which aims at spreading terror and excludes undwgdrterror or terror which is simply a

concomitant effect of acts of war having a différessential purpos&®

The intent to spread terror is a required elementtfe infliction of terrof®’ thus the TC
should have established that the HVO actions weoéivated by the specific intent to
spread terror and that the Accused possessednthist.iHaving failed to do it, the TC

omitted to establish constitutive elements of thime ofinfliction of terror on civilians.

239 Ground: Errors related to the Bridge destruction

280.

23.1.

281.

282.

For all the reasons set forth in theé“2Ground, the Judgment should be reversed, the
conviction against Praljak should be set aside @un©l and Praljak should be

acquitted of this charge with respect to Mostar.

The TC made errors in its conclusions regarthe Tomislavgrad meeting

Contrary to TC findings®®®

the evidence does not show that the November siffen
was discussed during the Tomislavgrad meeting. HY®MS order does not refer to
the Tomislavgrad meetif§? The main objective of this order was defence xfafian
territories in Lasva valle§?° While the MMD got a task to carry out some actjghsse
actions should have been of low intensity as thlieoforesaw actions “with smaller
formations”®®* While the MMD order mentions the Tomislavgrad nivegtit refers to

an unknown order issued on 07-11-1895.

The Tomislavgrad meeting had for purpose the dsoanson problems faced by the
HVO and improvement of the army efficiency and stmwe®? Its conclusions show
that no concrete military actions were discussethduthis meeting®* Therefore it is
completely unclear how the TC made a link betwéenTtomislavgrad meeting and the
order issued on 08-11-1993.

88 |HL Official Records, Vol-XV,p.282;

%87 Milosevic AJ,para.37; Galid\J,para.104;
688 3.Vol-1l,para.1305;

%89 pp6534;

90 p06534,pp.1-2;

891 p06534,p.2,item 3;

892 p06524,p.2;

9 praljak, T.44454;

943D00793;
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23.2. The TC made errors in its interpretatiorn‘thie target which was determined earlier”

283. The TC admitted that the Bridge was not explictBsignated as a target in the HVO
order§® and recognized that the 09-11-1993 ref3dremained vague about the "target
which was determined earli€?*’ It considered however, without any conclusive
evidence, that the “target” was the Brid§&The report mentioned that the Bridge was
destroyed®® If the Bridge was the target, the report would redér to the “Bridge”, but

would indicate that the “target” was destroyed.

284. Maric, the OZ-SEH HVO artillery chief® stated that the target in this report was not
the Bridgé® which was not a predetermined tarffétThe HVO knew military targets
and their nature, and orders referred exclusivelthbse military targets which under
the war doctrine served for planning/conductingabat activities and operatioffs.
The TC arbitrary decided that Maric was not cregliwithout any other reason except
the fact that it contradicted the TC own and unsuigal theory about the “target™

285. The TC has certainly a large discretionary powemlssessment of evidence, but it
cannot substitute the witness testimony by its dmeory without any supporting
evidence. Even if the TC decided not to accept dlaéestimony, it had no other

evidence on the “target”.

23.3. The TC made errors when it concluded thaH¥i® destroyed the Bridge

286. The TC admitted that the JNA/VRS shelled the Bridjging 1992 and caused
significant damage®” It recognized also that in 06/1992, the HVO, aramaly
Praljak, ordered that the Bridge be protecf&dlhe TC also admitted that the Bridge
was not explicitly designated as a target in theCHMderé®” and recognized that the

6% J.Vol-Il,para.1302;
69%pP09992,p.1;

897 3.Vol-ll,para.1321;
698 Idem
89p09992,p.1;

"% Maric, T.48092;

"I Maric, T.48372;

92 Maric, T.48383;

93 Maric, T.48350;

94 3.Vol-Il,para.1322;
%5 3.Vol-Il,para.1297;
706 Idem

97 3.Vol-Il,para.1302 ;
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evidence concerning the direction from which thil§e was fired is contradictory® It
also recognized that there could have been at taastattempt to blow up the Bridge
from the Neretva bari®’ and that the Bridge collapsed on 09-11-1993 pbssiite to

explosives activated from the left Neretva batfk.

As the TC could not establish who had destroyedBifigge on 09-11-1993 when the
bridge collapsed, it found that the Bridge coulceatly be considered destroyed as of
08-11-1993 as a result of shelling by an HVO tao&itioned on Stotin&* The bridge
collapsed on 09-11-199% and until than it was standing. The TC could have
considered that the bridge was destroyed on 0899B-bonly if it had established,
beyond reasonable doubt, that the bridge would ralapsed as consequence of
actions undertaken on 08-11-1993 without any furthetion. As the TC did not
establish that fact, it made a gross error whesoiitsidered it as destroyed on 08-11-

1993*2and put on the equal level damaging and destmuctio

The TC cannot held the HVO responsible for theestditthe bridge before its collapse
as it did not establish which damages were don¢hbyJNA/VRS and which were

subsequently inflicted to the bridge during the watween Muslims and Croats and
particularly on 08-11-1993.

Finally, the TC admitted that there is a possiiliiat the bridge was destroyed due to
explosives set off by a detonating cord from thié Meretva banK!* Thus, the TC
should have applied the standard beyond reasorkhlbt and ruled that it cannot
conclude that the HVO destroyed the Bridge.

23.4. The TC made errors when it concluded thaBtlimge destruction was disproportionate

290.

The TC admitted that the ABiH, which hold positansthe immediate vicinity of the

Bridge,*® used the Bridge to supply and reinforce Muslindi&sk on the frontliné'®

%8 3.Vol-ll,para.1324 ;

99 3. Vol-1l,paras.1342,1343;

9 3.vol-1l,para.1366;

1 3.Vol-ll,paras.1343,1345, Vol-ll,para.1581;
"2p08279,p.9,para.39, Watkins, T.18894;

3 J.Vol-Il,para.1343,1345, Vol-ll,para.1581;
4 3.Vol-Il,para.1366;

15 3.Vol-Il,para.1289, Vol-lll,para.1582;

18 3.Vol-Il,para.1288, Vol-ll,para.1582;
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Consequently, it admitted that the the HVO had &tarny interest in destroying the

bridge and concluded that the Bridge was a militarget’*’

As the Bridge was a military target, it does nojogrthe protection that the civilian
cultural property enjoys. Art.27 of the HR providése protection to historic
monuments if they are not used for military purgisért.4.1 of the HC requires the
Parties to respect cultural property situated witkheir own territory as well by
refraining from any use of the property and its ieghate surroundings for purposes
which are likely to expose it to destruction or @d&® in an armed conflict. Art.4.2 of
the HC foresees that the obligations mentionedaragraph 1 of the present Article
may be waived only when military necessity impesyy requires such a waiver.
Article 13.1.b of HC specifies that cultural profyeunder enhanced protection shall
only lose its protection if the property has becomailitary objective. R38.a of the
IHL Rules provides that special care must be takemilitary operations to avoid
damage to historic and cultural monuments unlesg #re military objectives. Art.53
of GCAP-I and Art.16 of GCAP-II prohibit acts of $tdity directed against the historic
monuments which constitute the cultural heritaggeadples and to use such objects in
support of the military effort. Thus, the relevamternational norms make the protection
of cultural property dependent on whether such @mypis used for military
purposes.The case-law confirms the “military pugsds exceptio® which is
consistent with the exceptions recognized by imgonal instruments. Therefore the
protection accorded to cultural property is lostewehsuch property is used for military

purposes™®

While the use of cultural objects in support of thiéitary effort, obviously constitute a
violation of the GCAP provisions, it does not needy justify the attack?® but when
these objects are military objective as definedA\ty52 of the GCAP-1?, the attack
might be justified. According to Art.52.2 of the G-I a military objective is an object
which makes "an effective contribution to militaagtion" for the adversary, and whose

total or partial destruction, capture or neutrdl@a offers a definite military advantage

73.Vol-lll,para.1582;

"8 Blaskic TJ,para.185; Kordic TJ,para.362; Nalefllipara.922; Brdjanin TJ,para.598; Strugar TJ,pafs
"9 strugar, TJ,para.310;

20 GCAP-1,Art.53,Commentary,para.2079;
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for the attacker. The Art.1 of the HCSP defines tbtary objective similraly. The
Art.13.2 of the HCSP specifies that cultural prap@nay only be the object of attack if
the attack is the only feasible means of termimggtire military use of the property and
all feasible precautions are taken in the choiceneéins and methods of attack, with a
view to terminating such use and avoiding, or ig asent minimizing, damage to the

cultural property.

The TC concluded that the Bridge was essentidld¢oABiH for the combat activities of
its units on the frontline and that it was usedrfolitary purpose?? Therefore, there is

no doubt that an attack on it would be justified.

The TC committed an error when it applied the pplec of proportionality to the
destruction of the military target itself. The mnijple of proportionality does not protect
military objectives, even when they primary purpases not military. Proportionality is
concerned with incidental effects which attacks rhaye on persons and objects, as
appears from the reference to "incidental [dé§$According to GC Commentary, “if the
destruction of a bridge is of paramount importafoceéhe occupation or non-occupation
of a strategic zone, it is understood that somesé®umay be hit, but not that a whole
urban area be levelled® Furthermore, in order to apply the proportionaptynciple,
the TC should have established that the militagigoould have been achieved through

other means.

Moreover, there is no evidence that the HVO tadjetbe Bridge in itself.
[REDACTED] listed the targeted objectives, but Bidge is not among thef?? and
the TC recognized that the Bridge was not explid#ésignated as a target in the HVO

orders’?®

The Bridge was near the frontline and the ABIH taily installations. In the case when
military activities or military installations are ithe immediate vicinity of the cultural
property, the result may be that it cannot be déstax that the acts which caused

destruction of or damage to cultural property wédlgected against” that cultural

22 3 Vol-Il,para.1290, Vol-lll,para.1582;
'3 GCAP-1,Art.57,Commentary,para.2212;
24 GCAP-1,Art.57,Commentary,para.2214;
"5 REDACTED];

726 3.Vol-Il,para.1302;
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property, rather than the military installationiis immediate vicinity’?’ As the TC did
not establish that the Bridge was targeted infittes meaningless to debate if the

destruction was proportional to the military adwzayg or not.

24" Ground: Errors related to the Mostar mosques

297.

24.1.

298.

299.

300.

For all the reasons set forth in the™2@round, the Judgment should be reversed on
Count-1 and Count-21 and Praljak should be acqudtehese charges with respect to

Mostar.

The TC made errors when it concluded thaH¥i® destroyed/damaged mosques in

East-Mostar

The TC noted that eight mosques were damaged/pardi@stroyed by JNA/VRS in
19922 While the TC found that two mosques were stilaattin 01/1993, it could not

establish if they remained intact after January31'89

The evidence regarding destruction of Mostar mosglees not allow the finding that
between June and December 1993, the HVO destrégrednosques in East-Mostit
as all mosques except one, had been destroyediyaliead5/1993>*! Thus the TC

conclusion that is manifestly erroneous.

While the TC established that eight mosques wereadad or partially destroyed by
JNA/VRS in 19923t did not establish what further damages, if asogurred in 1993.
As the TC did not establish these facts it is usmcleow the TC could conclude that
there is no doubt that the HVO further damagedrdgstl the mosques®

2" Strugar, TJ,para.310;

28 3. Vol-Il,paras.1369,1370-1371;

2 Judgment, Vol-ll,paras.1369,1371;
730 3.Vol-Il,para.1372; Vol-lll,para.1580;
31 p02563;

732 3 Vol-Il,paras.1369,1370;

33 3.Vol-Il,para.1375;
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24.2. The TC made errors when it concluded thaH¥® intentionally targeted mosques

301. According to TC certain evidence attests that th&OHnowingly attacked/destroyed
mosques in East-Mostat* Therefore, the TC concluded that the HVO delilmyat
targeted ten mosqué¥,

302. The TC refers to a document which stated that alisivh monuments were
systematically and intentionally destroyed with@iting any indication about the
particular acts and their authdrS. As the document does not indicate who was
systematically and intentionally destroying Muslimonuments and it claims the
existence of multiple micro-wars and different gzewnder different leadersfij it is
impossible to attribute the destruction to the HVO.

303. As the TC could not establish how the Mosques st-B&ostar were destroyed and who

destroyed them, it is impossible to conclude thatiVO deliberately targeted them.

304. Only one Mosque, located in West-Mostar, was dgsttdoy a HVO member. While
BabaBesir Mosque was mined by a HVO memB&tjt has not been established that
the HVO ordered its destruction. Although the perssho mined the mosque, stated
that he was ordered to do so, his statement irefiditat he was in conflict with some
HVO members and that his statement was aimed fjadice them’>® Except for this

unconfirmed and doubtful statement, there is noangence that the HVO was in any

way involved in the destruction of the BaBasir or any other mosque.

25" Ground: Errors related to the East-Mostar isolaion

305. The TC admitted that persons who wished to least-Mastar needed an ABIH exit
permit“® and that the ABiH issued permits only for humaréta grounds* It also

34 3.Vol-ll,para.1376;

3% 3.Vol-ll,para.1377, Vol-lll,para.1579;
3°pP02636,p.4;

37pP02636,p.2;

738 3.Vol-Il,para.792;

39p08287;

740 3. Vol-Il,para.1248;

41 3.Vol-Il,para.1249;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



IT-04-74-A 17726
82

Public

noted that the ABiH wished to consolidate the BMsstar territory by using "civilians

like pawns" and, consequently, "did not want pedpleave”’*?

306. The TC also noted that certain routes enabled mh@bitants of East-Mostar and
members of the ABiH to leavé&® but it concluded that the ABiH did not want the
population to abandon East-Mosfat.It also admitted that the ABiH policy was to
prevent the Muslim population from deserting Easiskdr and that therefore the ABIH

took part in keeping and blocking the populatiotthiis zone'*®

307. The evidence show that Mostar was not a besieggd“€iThere is abundant evidence
that Muslim population could leave East-Mostdrbut that, as the TC recognized, the
ABiH did not allow it*® The ABiH controlled the movement of population East-
Mostar and allowed movements only when it was néddearmy needé*® While the
practicale roads existed towards north and towsedsH>° the population could leave
East-Mostar only when the ABiH allowed’f There is no evidence that the HVO
checkpoints were erected on the roads and thaHW@ interfered in any way with
movements of population from East-Mostar. The evvgeshow that the HVO proposed

the free movement of civilians and guaranteed #fety of movement®?

308. For all the abovementioned reasons, the Trial Clearalroneously concluded that the
HVO kept the population crowded in an encl&VeTherefore, for reasons set forth in
the 28" Ground the Judgment should be reversed on Coudbdnt-15, Count-16, and
Count-24 and Praljak should be acquitted of théseges with respect to Mostar.

742 3 Vol-Il,para.1250;

3 J.Vol-ll,para.1251;

44 3.Vol-ll,para.1255:

> 3.Vol-lll,para.1256;

" IREDACTED], Gorjanc,T.46144-46145;
473D03793,3D03794, Peric,T.47972,T.47976-47977, &/ar#8216-48217;
%8 [REDACTED],4D00545;

"94D01721;

0 Gorjanc,T.46140-46141,T.46144,T.46150;
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521D01874,p.2;
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26" Ground: Errors related to the East-Mostar siege

309. Although the TC recognized that the roads from Béss$tar to the north and the south

were open, it considered however that the town besieged> While the combats

lasted in Mostar during several months, the towd haver been target of the HVO
attack. The evidence show that the ABiH attackedHNO positions in the aré® and

that combats were conducted in the éifhe evidence does not show that the town, or

its population, was targeted by the HVO. Ratheg HWO attacks were aimed at
military objectives that the ABiH placed in the toWw’

310. The TC conclusions regarding the siege of Mostarlkeased on erroneous conclusions

regarding shelling® and snipin&® of East-Mostar, targeting the IO members,
destruction of the Bridd€® and Mosque&®* Moreover, the TC attributed to the HVO

the responsibility for facts that were not undex HivO control and on which the HVO

did not have any influenc®?

311. The TC recognized that it does not have evidenchawn and by whom the electricity

was cut off®® and the HVO made all possible efforts to restdeetscity supplies to

East-Mostar®*

312. The TC could not find either that the HVO cut dfietwater to East-Mostaf> The
evidence show that in period from 06/1993 to 118198e HVO attempted to manage

the water-supply and performed the necessary eepairits territory®® On the other

hand, it seems that the BiH authorities did nothimgolve the problem although the

water-supply system was also located on its teyrittf

754 | dem

5 Suprg Ground 21.1,para.266;

%% Suprg Ground 21.1,para.265;
>"Supra Ground 21.1,para.272;

8 5upra,Ground 21,paras.256-273;
9 35upra Ground 20,paras.247-254;

%0 5ypra Ground 23,paras.286-289,296:

*1 Supra Ground 24,para.298-304;
%2 5ypra Ground 25,para.305-308;
783 3.Vol-Il,para.1210;

84 3.Vol-Il,para.1211;

%5 3.Vol-Il,para.1212;

%6 3.Vol-Il,para.1215,1218;

%7 3.Vol-Il,para.12186;
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The HVO proposed assistance to East-Mostar populaincluding medical treatment
in hospitals, preparation of food and free movenoémtivilians.®® The BiH authorities
were reluctanto accept the HVO offer€® Thus the fact thathe inhabitants of East-
Mostar lacked appropriate access to medical’€hamd suffered from a shortage of food
betweer06/1993 and 04/1994 cannot be attributed to the HVO.

For all the aforementioned reasons, the TC madameous findings when it concluded,
without any conclusive evidence and ignoring refdv@rcumstances and evidence that
the HVO hold East-Mostar under siege. Therefore Jindgment should be reversed on
Count-1, Count-15, Count-16 and Count-24 and Readfaould be acquitted of these

charges with respect to the Mostar.

27" Ground Errors related to killing in Rastani

315.

316.

317.

The TC found that the evidence allows finding thmtRastani on 24-08-1993, four
Muslim men, including one ABiH member, were killey HVO soldiers after they had
surrendered’? The fact that the evidence allows something is swifficient for
conviction in criminal cases. The TC should haval@dshed beyond reasonable doubt
that four Muslim men were killed by the HVO aftbey had surrendered.

The TC ignored that [REDACTED] The TC failed to consider that [REDACTEDY,
with numerous ABiH bunkerS? It also omitted to note that [REDACTED§
[REDACTED] "’ [REDACTED].”’®

The TC also omitted to establish why the peopldead in the house of an ABIH
soldier”® and to note contradictory evidence with respecttheir arrival in that

house’®°

%8 1D01874,p.2;
9p05428,p.5;

70 3. Vol-Il,para.1223,1378;
"1 3.Vol-ll,para.1204,1378;
72 3 Vol-Il,para.963;

" |[REDACTED];

""" [REDACTED];
751C00263 ;

" IREDACTED];

""" IREDACTED];

"8 IREDACTED];

"9 IREDACTED];
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The TC accepted without any critical assessmenDURETED] that three of four killed
men were civiliané®* [REDACTED]'®? and although all Rastani male habitants, except

one, were the ABiH membef&>

While the possibly ABiH membership of victims wouldt have any impact on the TC
findings if the events occurred [REDACTED| [REDACTED]®®, which put in doubt
[REDACTED] version of the event.

Although the TC acknowledged several contradictionthe statement&? it omitted to
consider these significant contradictions which putdoubt the reality of event as
described by witnesses. The doubt about the realithis event is underlined by the
ABIH document attesting that Zuskic was killed @mbat mission and during combat
activities’®’

Furthermore, there is no evidence about unit tociwhhe soldiers who would have
killed these men belonged. There is actually nd&we at all about their identity and
in such situation it is impossible to attributeg@dillings to the HVO.

Therefore, the TC reached, in violation of genepainciples of law erroneous
conclusion when it concluded, without any conclasevidence, that the HVO Kkilled

four Muslim men in Rastani after their surren&&r.

For all the reasons set forth in the"2@round, the Judgment should be reversed on
Count-1, Count-2 and Count-3 and Praljak shoulcaduitted of these charges with

respect to events in Rastani.

28" Ground: Errors related to crimes in Mostar

324.

For all the reasons set forth in the™28round, the Judgment should be reversed on
Count-1, Count-2, Count-3, Count-6, Count-7, Ce8in€ount-9, Count-10, Count-11,

% IREDACTED];, P10036,p.2,para.5;

81 3.Vol-1l,paras.961,962;

82 [REDACTED];

83P04547,p.3;

' [REDACTED];

"85[REDACTED]; P10038,p.4, para.30, [REDACTED];
786 3.Vol-Il,paras.957,FN n°2217; para.959,FN n°2222;
87 P08696;

788 3.Vol-Il,para.963, Vol-II, paras.671,720;
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Count-15, Count-16, Count-19, Count-21, Count-2d @ount-25 and Praljak should
be acquitted of these charges with respect to Mosta

28.1. The TC made errors when it included crimddastar in CCP

And

28.3. The TC made errors when it concluded thatesiin Mostar were committed pursuant
to CCP

325. The TC conclusion regarding the existence of thd®@&@ commission of crimes in
Mostar is not the only reasonable conclusion asetlevents were consequence of the
ABiH attacks and offensivé&?

326. The TC did not establish the identity of the aushof the CCP that resulted in
commission of crimes in Mostar and it could notdfimny evidence of Praljak
involvement in the criminal events in Mostar bef@é July 1993 Therefore, the

crimes in Mostar cannot be included in CCP in whitchljak would have participated.

327. The TC did not establish joint action of the JCEmbers although this joint action
must be prove’’ The TC had no evidence that in Mostar the leadikZ(R)H-B and
the representatives of the RC, who would have begether in the JCE? undertook
common actions. There is even no evidence thateseptatives of RC had any
knowledge of actions in Mostar before these actiwwee undertaken.

328. The evidence show that Mostar was the battlefield the HVO was exposed to the
constant ABiH attacK$® The ABiH attacks forced the HVO forces to protect
themselves and Croatian population and to engagieeitbattle in the populated urban
environment. In this situation the most of victimgere unfortunately collateral
damages. While some crimes might have been conthbitdhe HVO members, these
crimes were isolated acts which were not resulammy plan and which cannot be

imputed to anyone except to their direct perpetsato

329. The evidence show that no CCP existed with restpedlostar and therefore the TC

erroneously concluded that the crimes were comdhiersuant to CCP. Furthermore

" Suprg Ground 21.1,para.266;

9 Judgment,Vol-IV,para.577;

"1 Krajisnik TJ, para. 884; Stanisic TJ, para.1259;
92 Judgment,Vol-1V,paras.43,44;

"3 Supra, Ground 21,para.266;
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the evidence demonstrate that the events in Mostastituted a response to unexpected
situation, provoked by the ABiH military activiti€$ and that in no case they were

planned or formed part of any plan.

32" Ground: Errors related to crimes in Vares

330. The TC properly concluded that the military actionvares was initiated by the ABIH
attack on HVO positions in KopjaPf which provoked the displacement of the Croatian
population’*The TC ignored evidence showing that the ABiH offea in Central
Bosnia started already in 06/1993 with dramatic seguences for Croatian
populatio®” and that Kopjari was attacked already in 08/1883while the TC
recognized that, because of the ABiH offensive 1500 Croats arrived in Vares it
omitted to take into account the chaotic situdfidrthat this unexpected arrival
provoked.

331. The TC did not take into account that situationMares was specific with many
problem&® and that the HVO tried constantly to prevent logfiinhuman treatment
and indiscipline and to establish disciplf{&¢Furthermore, it omitted to consider that in
10/1993, the HVO requested that the ABIH withdrasvunits to their initial position

with hope to prevent further conflict&’

332. The TC completely ignored the fact that accordiogcensus in 1991, Croatian
population was the majority in Vares as 40,6% eftthtal population were Croats while
only 29,8% were Muslini8%. In that situation any plan to modify the ethnical

composition in favor of Croats would be absurd.

333. The TC acknowledged that in 10/1993 the ABIH sthftatifying its positions around
Stupni Do and that the HVO decision to increasectirabat readiness was reaction to

% Supra Ground 21.1,para.266;

% 3.Vol-lll,para.311,Vol-1V,para.61;
98 3 Vol-lll,para.311;

97 Supra Ground 10,2,para.170-171;
9%83D00800;

9 3.Vol-lll,para.284,502;
803D00808;

81p06291, [REDACTED], P02980, p.19, Praljak, T.4190%06, [REDACTED];
8023D00802; 3D00804;
803REDACTED]; 3D00809
84P00020;
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the ABiH activitiess® It also acknowledged that Rajic had taken thesieaito attack
Stupni Do on his owf?®

While the TC admitted that the HVYO Command was waravwof the attack on Stupni
Do it did not give proper weight to the fact thatgaeevents were completely out of
control of the HYOMS and that the HYOMS did not exge any control or authority
over persons who committed crimes. Besides thetfattthe attack was decided by
Rajic, without any order or even consultations wits command® the HVOMS did
not know what happened in Stupni®tand the soldiers in the field did not obey to the
HVO Command® The UNPROFOR recognized that it was preventedntereinto
village by the HVO local commanders who did notytetheir Comman**

Therefore, the TC conclusion that certain HVO leaddtempted to conceal the HVO'’s
responsibility for the crimes committed in Stupro®t is baseless. Equally the TC did
not give any reason for its incomprehensive findicgording to which the concealment
of these events helped encourage the Croatian @ioqubf the Vares region to move in
the direction of BiH, which suited their pl&F While it is completely unclear how the
abandon of a town in which Croats were majtitgan suit any plan, this finding is in
contradiction with the TC own finding according which the threat of the ABIH

attacks which indeed happened were sufficient togbabout the departure of Croats

from the municipality**

Having ignored relevant evidence and, in contrémhicwith its own finding&™®, the TC
omitted to consider the possibility that the evant¥ares were provoked by the ABIH
attack§'” and chaotic situation in the to#ffi and concluded without any conclusive

evidence that these events were result of a CCP.

805 3.Vol-lll,para.411;

80 3. Vol-lll,para.412; J.Vol-1V,para.61;
807 3.Vol-IV,para.61;

8% pp6026;

899pp6091; P06104;
810p0E144,p.1; P06140,p.4 ;

811 Idem

812 3 Vol-IV,paras.61,62;

813 3.Vol-1V,para.62;

814 3.Vol-lll para.283;

815 3.Vol-Ill,para.508;

816 3. Vol-lll,paras.311, 312,411;
8173D00808, P06026,P06140,p.4;
88 Suprapara.331;
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337. The record shows that the TC conclusion regardiegGCP in Vares is not the only
reasonable conclusion but that another likely [ktsi existed as the events in Vares,
including the events in Stupni B8 were consequence of the ABIH offensive.The
criminal acts in Stupni Do were result of an isethaiction, planned and executed by
soldiers who did not obey to their Comm&fidnd about which the HVO leaders were

even not informed?!

338. For all the reasons set forth in the"3Bround, the Judgment should be reversed on
Count-1, Count-2, Count-3, Count-10, Count-11 CdithtCount-13, Count-15 Count-
16 and Count-19 and Praljak should be acquittetiesfe charges with respect to Vares.

34" Ground: Errors related to JCE-III

339. Having accepted the JCE-Ill concept, the TC maderaor of law by violating the
general principleaullum crimen sine legehich is one of the fundamental principles of
criminal law®%? applied in all of international courts and triblsm#o criminal acts as
well as to the forms of responsibilit§® The UN Secretary-General underlined that in
assigning to the IT the task of prosecuting persesponsible for serious violations of
IHL, the UNSC would not be creating or purporting'legislate” that law. Rather, the
IT would have the task of applying existing IFE% The AC affirmed that the principle

nullum crimen sine legis first and foremost a principle of justite.

340. The Tribunal's conclusion in relation to the existe of the JCE in CIL is baseater
alia upon two international treati€&® the International Convention for the Suppression
of Terrorist Bombings and the ICC Statute. Notwiinsling the fact that neither of
these treaties existed when the facts of this casarred, these treaties enshrine the
notion of the CCP, but do not allow for respongipifor facts outside of that purpose
and do not support the existence of JCE-IIl. Th€ Kppears to cast aside any notion of

819 p06026, 3D00823, [REDACTED];, 3D01138;
820p0E144,p.1; P06140,p.4;

821 pp6091; P06104;

82 UDHR, Art.11(2); ICPCR,Art.15; ICC Statute,Art.22;
83 ECcc, Judgment,para.28;

824 Report of the Secretary-General, para. 29;

825 OjdanicDecision, 21/05/03,para.38;

826 Tadic AJ,paras 221,222;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



IT-04-74-A 17718
90

Public

JCE?" and held that Art.25.3(d) of its Statute providiesa residual form of accessory
828

liability.
341. The interpretation of the ICC Statute by the ICGabers is the sole authoritative one.

It is therefore apparent that the Tribunal has cdtech an error. Although the ICC

case-law casts doubt upon the entire theory of X0Ection, as defined under ICC

case-law, approximates the basic forms of JCE witterly disavowing the theory of
JCE-III.

342. While certain international legal documents uphtiel theory of the CCP, and thus the
basic forms of the JCE, none of them supports lieery of JCE-11P*® The ECCCs
have accepted the existence of JCE-I and JCE@Iin®° but have rejected the JCE-
111. 8 Although this case-law concern crimes committednduthe period 1975-1979,
there is nothing to suggest that CIL evoluated betw1979 and 1993 with respect to
whether JCE-III existed. The ECCCs analyzed alihef citations from the Tadicase
and concluded that it does not find that the autilesrrelied upon in Tadic constitute a

sufficiently firm basis to conclude that the JCEftirmed part of CIL3%

343. The AC cannot ignore the decisions of other intéonal jurisdictions regarding the
existence of JCE-IlIl in CIL. Although their decis® are not binding upon this
Tribunal, these jurisdictions apply CIL, which isiversally applicable. The rejection of
JCE-IIl by certain international courts and triblsancluding the ICC, on grounds that
its existence in CIL has not been established, ggdhat its application is contrary to

the principle oinullum crimen sine lege

344. Even though the AC must in principle follow its k&r decisions, it remains free to
deviate from them if compelling reasons appear dmrmoend it in the interests of
justice®®® The fact that the decisions based on a form qfamsibility which has now
been seen contrary to the principlenoflum crimen sine legeonstitutes a compelling
reasort>* Moreover, the interests of justice demand thdtezgurisprudence laid down

827 |cc,LubangaDecision,para.335;

828 |Cc,LubangaDecision,para.337, ICC,Katangecision,para.471
829 | ondon Charter,Art.6; CCL n°10,Art.11(2);

80 ECccc,Decision,para. 69;ECCC Judgment,para.512;

8l ECcC,Decision,para.77;

82 EccC,Decision,para.83;

833 Aleksovski AJ,para.107;

834 AleksovskiAJ,para.108;
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in violation of the principle of legality be casffao enable compliance with a

fundamental principle of law.

345. In holding that the JCE-IIl, was a mode of respbiisy firmly established under Cf°
the TC committed an error of law, in violation tietgeneral principl@ullum crimen
sine legeThis error renders the Prljak’s convictions oru@@e22 and Count-23 null and
void as based on a mode of liability not existingtl@e time the facts occurred.
Therefore, Praljak should be acquitted of thesegdsa

35" Ground: Errors related to military actions in
Rastani/Hrasnica/Uzricje/Zdrimci

346. The TC indicated that military operations and taleoof Rastani/Hrasnica/Uzricje/
Zdrimci unfolded in an atmosphere of extreme vioksti® without giving any reasons

why it found the atmosphere of extreme violence.

347. In factual description of these events, the TC elidn not mention extreme violence/
extremely violent atmosphere. The words violenglance and violently appear only
two times with respect to Zdrimci/Hrasnftaand also two times with respect to
Rastanf® In both situations these words describe crimin# shey would have been
committed after the takeover was completed. Besitlesfact that the mentioned
violence is a constitutive element of a crime, atarred after the completion of the

military operation.

348. In assessing the military operations and takeof/eoncerned localities, the TC did not
examine any of criteria, established in case-ffivto be considered in evaluating the
intensity of the conflict. While these criteria dwot permit in themselves the
characterization of a situation as extremely vibksthey give only the indication of an
intensive armed conflict, the TC could have es&higld at least the existence of these
factors.

835 J.Vol-l,para.210;

83 J.Vol-IV,paras.635,638;

837 3.Vol-Il,paras.464,470;

838 j.Vol-Il,paras.968,969;

839 Limaj TJ,para.90; Haradinaj TJ,para.49;
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349. The war isper seviolent and acts of violence relate to a statevaf®*® According to
Art.49 of the GCAP-I, “attacks” means acts of viade against the adversary, whether
in offence or in defence. While GC and IHL prohilny kind of violence against
civilians*! the commission of these acts constitutes an iatismal crime but it does
not creatger sean atmosphere which can be characterized as esfirenolent in the

situation of armed conflict.

350. Therefore if the TC considers that these particalditary operations and takeover of
the concerned villages were conducted in an atneyepdf extreme violence, it should
have given reasons for its finding. In failing to that, the Trial Chamber, in violation
of general principles of law, and in violation oft&21.3 and 23.2 of the Statute and of

R87(a) of the Rules, reached erroneous concluéféns.

351. For all the reasons set forth in the"38round, the Judgment should be reversed on
Count 22 and Count 23 and Praljak should be aegldit these charges.

36" Ground: Errors related to JCE-IIl crimes

352. Although, the TC concluded that the theft did nain part of the CCP, it considered
that the thefts were the NFC of its implementafith.

353. The TC did not give any reasons why it considehed the thefts were the NFC of the
CCP implementation. The TC satisfied itself wittsesion that in many cases, the
Accused, as members of the JCE, knew that thestlaftl other crimes might be
committed by the members of the HVO, due to theoaphere of violence to which
they contributed, or for some, due to knowing tieent nature theredf'* The standard

the TC applied is broader than the required stahdar

354. According to case-law for the application of theEJ@ liability, it is necessary that
crimes outside the CCP have occurred, that theg wedFC of effecting the CCP and
that the participant in the JCE was aware thattimes were a possible consequence of

the execution of the CCP, and in that awareneseetiertheless acted in furtherance of

840 GCAP-I, Commentary,Art.51,para.1940;

81 GCAP-1,Art.17,51.2,75.2; GCAP-II,Art.4.2,13.2;
842 3 Vol-IV,paras.635,638;

843 3.Vol-IV,para.72;

844 Idem
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the CCP** The objective element that the resulting crime waNFC of the JCE’s
execution shall be distinguished from the subjectstate of mind, namely that the
accused was aware that the resulting crime wassilge consequence and participated
with that awarenes8® Therefore, the TC should have established thaetheimes
were a NFC of the CCP implementation independeftihe Accused awareness of the
possibility that these crimes occf.

355. Furthermore it is improper to consider that in maages, the Accused, as members of
the JCE, knew that these crimes might be committ&the TC should have established
for each particular crime falling under the JCEthkat it was the NFC of the CCP
implementation and that the actions of the groupewmost likely to lead to that

result®4®

356. Having omitted to establish without ambiguity thiaéfts in GVM and in Rastani were
NFC of the CCP implemetnation, the TC made an esfdaw when it concluded that
these thefts were committed under JCE-III.

357. For all the reasons set forth in the"36round, the Judgment should be reversed on
Count-22 and Count-23 and Praljak should be aagldf these charges.

37" Ground: Errors related to the HVO chain of commanrd

358. For all the reasons set forth in thé"3@round, the Judgment should be reversed in its
totality as these errors affect the Accused redspoitg and Praljak should be acquitted

of all charges.

37.1. The TC made errors when it concluded that WM& under command of OZ

commanders in its reqular daily tasks

359. The TC concluded that the chain of command govgrtire MP units was complex,

uncleaf*® and fuzzy?* This unclear chain of command and uncertainty &van the

84> Stakic, AJ,para.87;
846 Blagkic AJ,para.33;
87 Tadic AJ, para.220;
88 3 Vol-IV,para.72;
849 Tadic, AJ,para.220;
80 3.Vol-l,para.846;
81 J.Vol-l,para.974;
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HVO officers felf>? should have alerted the TC and prompted it tofohserutiny of

evidence.

The TC noticed that the MPA was integrated intoDieof the HVO in 09/199%° that

in 11/1993, that MPA was still part of the MD ainét the DD security sector head was
responsible for the MP&*The TC concluded that the evidence support a fqndiat
the MPA formed an integral part of the B

While the TC recognized that the MP reported to di¥ferent authorities, the MPA and
the “classic” military hierarchyyia the commanding officers in the brigades and the
0z<$*° and that the MPA maintained the command and cbotrer the MP units in
several areas, it seems that it considered thatithavas submitted only to the classic

military hierarchy when it performed its daily desf°’

In reaching its conclusion, the TC improperly ipreted Instructions for the Work of
HVO/HZ(R)H-B MP**® as it considered paragraphs of these instructioisolated way
and neglected the general provision according ticlwthe MPA leads and commands
all MP units within the framework of operative gp®, organizational units or within
the MPA®®® The TC also ignored the provision according toaihthe commanders of
lower units are responsible for their work and enen of tasks to the commander of
the battalion MP who answers to the MPA.

Although MP units were required to execute all M#&ks at the demand of the
commander of the HVO unit to which they were ateat#i* they were not completely
subordinated to the HVO units commanders as evémese cases, they were still under
supreme command of the MPA which led and commamdledP unit$®% As attested

82 j.Vol-l,paras.871,974:
83 J.Vol-l,paras.847, 855;
84 J.Vol-l,para.855;

8% J.Vol-1,para.856;

8% j.Vol-1,paras.846,971;
87 3.Vol-1,para.949;

88 p00837;
89p00837,p.4,para.1;
80p00837,p.5,para.5;

81 j.Vol-I,paras.949; P00837, p.5,para.6;
82p00957,p.5;
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by MPA, the HVO-MP is unique and is linked to bhttas and companies under the
command of the MPA Chiéf?

The TC committed an error when it decided to asdaglg duties and to determine to

whom the MP reported on a case-by case ¥4sBaily duties cannot be specified on a
case-by-case basis. While no document defined dailes, the documents issued by
the MPA indicate which duties can be consideredaly duties and these are solely
duties to secure barracks and commands, militarysport for the brigade, entry into

the frontline in the brigade’s zone of responstipitind the taking into custody/detention

of individuals for the brigad®> The MPA stated that the MP responsibility towards
brigade ceases when the MP is used for generahryitaind police affairg®

Finally, and contrary to the TC conclusidfi5only the MP units in Brigade were in
charge of daily duties as all other units of the WMé&e responsible for all MP work in
the OZ of the ¥MP Battalion which was directly subordinated to MBA.2°® Even in
the case of the brigade MP it is impossible to bafe that the MP was submitted only
to the classic military hierarchy when it performiesi daily dutie&® as the TC itself
admitted that MPA issued numerous orders concemtaily duties as the establishment

of checkpoints or freedom of movement in the HZ(FB#™®

The TC did not give any reason why it did not atdep ECMM report according to
which the MP answered only to Stojic and BoBdrThe MP subordination is important
for determination of the Accused responsibilitymany events and the TC should have
explained why it did not accepted the relevant sssent of situation by an

international mission.

Having omitted to define daily duties of the MPe tRC could not properly define the
scope of the authority of the military commandeveroMP. Thus, the TC prevented

itself from proper establishment of the respongibfbr the MP members acts.

83p04922;

84 J.Vol-l,para.947;

8°p04922, P0O0957,p.5; 2D02000,p.27,para.49;
8°p04922;

87 3.Vol-l,para.952;

88 p00957,p.5;

89 3.Vol-I,para.949;

870

J.Vol-l,parag71;

871 3.Vol-l,para.973; P02803,p.4,para.16;
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37.2. The TC made errors when it concluded that 8 was in the HVOMS chain of

command

368. The TC found that Naletdi served as commander that Andabak also exercised
command responsibilities within the KB The TC omitted to consider that Andabak

himslef recognized and affirmed that he was thewissuing authority in the K&’

369. The TC did not make any effort to establish exaetlyich functions Andabak had
within the KB and satisfied itself with a stateméhat it does not know his precise
function®”* If the TC does not know the exact functions of Abak within the KB, it

cannot affirm that Naletilic served as the KB Comiaher.

370. While it is not clear who was the KB Commanderjsitcertain that Andabak and
Naletilic were both the DD employe&S.All documents written and signed by them in
their functions within the KB were written on DDttlerhead’® Commanders of the KB
addressed their documents directly to the DD Ff€ahd Andabak stated that the KB,
responded exclusively to Bob&hfor operations in BiH. Even the TC recognized that

numerous witnesses testified that the KB was uBoean’s authority’®

371. Despite this evidence, the TC decided, becaus&iindt have any order issued by
Boban to the KB®° that the KB and its ATGs were integrated into ¢erall chain of
command and reported directly to the HVOMSThe witness testimony is evidence
which is not less valuable than an order and thesi@ild have given more persuasive
reasons why it did not give any credit to the wises who testified that Boban
commanded the KB. Furthermore, if the TC did na¥éhin its possession any order
issued by Boban to the KB, it had in its possessiocuments which show that
problems related to the KB were not reported toHRWOMS but to Boban directl$F?

872 3 Vol-l,para.817;

873 4D01356;

874 J.Vol-l,paras.817;

875 p00464;

876 pp2783, P03309,P01776;
877 p01701, P02118,P02783, PO1776;
878 4D01356;

879 3.Vol-l,para.825;

80 3 Vol-l,para.825;

81 3.Vol-l,para.829 ;

882 p5226:;
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The TC based its finding regarding the HVOMS authioover the KB/ATG on
document®?® which only show that the KB/ATG participated inns® HVO military
actions but which do not show their overall suboation to HYOMS and even less

their integration into the HYOMS chain of command.

The TC also erroneously interpreted Praljak’s afffeFirst of all, the order does not
concern Tuta’s ATG but the ATG “TUTA®® and there is no evidence at all what unit
this ATG was and who was its commander. The ATG Aldibes not appear on the list
of units belonging to the KB or being under its Goamd®®® Except for the name,
which is written in capital letters ad which mighé an abbreviation, there is no
indication that this unit had any link with Nal&tHT uta.

Equally, the Trial Chamber draw improper infereficen the fact that in 12/1993 an
ATG unit was formed out of the KB units and placedier the HYOMS commafd.
This fact does not indicate that the KB membersewarder the MS authority before
12/1993 or that the KB itself was ever under the Gtnmand.

The TC concluded that the members of the KB/ATGgaged in “criminal” conduct,
had serious disciplinary problems and were oftecoinflict with the HVO unit$®® This
conclusion in itself points out that the KB was mdegrated in regular HVO forces. It
also shows the importance of carful and properysmalof evidence regarding the
subordination of the KB unit. If the KB unit wastrino the regular HVYO military chain

of command its acts cannot be attributed to the NNSOmembers.

The TC did not properly analyse evidence and tloeeefiraw erroneous conclusions. In
certain circumstances, insufficient analysis ofdewice on the record can amount to a
failure to provide a reasoned opinion. Such a failronstitutes an error of law requiring
de novoreview of evidence by the AE? As the proper establishment of the KB
integration in the chain of command is essentialtie Accused responsibility, the TC

failure amounts to serious error of law.

83 J.Vol-l,para.829,FN n°1948;
84 3.Vol-l,para.826 :

85 p04131;

886 p7009;

87 3.Vol-l,para.827;

88 3. Vol-I,para.820;

89 perisic AJ,para.92;
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38" Ground: Errors related to Praljak’s functions and authorities

377. For all the reasons set forth in the"3&round for Appeal, the Judgment should be
reversed and Praljak should be acquitted of aligdsa

38.1. The TC made errors when it concluded thajgRraadde factocommanding authority
before 24-07-1993

378. Contrary to the TC asserti8if Praljak did not acknowledge hite factoauthority in
BiH before being appointed HYOMS commander. Pratldarly stated that he had a
certain amount of authority when it came to assi&’' based on his force of

persuasion, but that he did not have command dtyturability to issue orders?

379. Praljak confirmed that he went to BiH before JuB93 and that he stayed there for
short periods of tim&°The TC ignored evidence that show that Praljak vierBiH
with 1zetbegovic’'s consent in order to calm dowre thituation and to avoid the
conflict®®®. Documents on which the TC based its conclusian®mljak’sde facto
authority’®®> demonstrate that, before 24-07-1993, Praljak wenasionally to BiH and
that he had some moral authority, but they do appert the conclusion that he hde
facto command authority. The analysis of these documshtsvs the TC improper
understanding of these documents, their misinteaapom and distortion of their

content2®®

380. The fact that Praljak commanded the HVO units in109%°" is irrelevant for the
present case as at that time the HVO comprised iMasand Croats who fought
together against INA/VRS forces.

381. Contrary to the TC finding®? the document issued by the HVO DD in 10/189%s

not an order but an approval, it was not issuediafjak, but by Stojic, the DD Head

89 3.Vol-1V,para.469;

81 praljak, T.43935;

892 praljak, T.43938;

893 praljak, T.43934-43935 ;

894 Witness-BM,T.7067-7071; IdrizovicT.9602-9605,T.863618,T.9627,7.9630-9638,T.9833-9834,T.9602-
9605; Praljak T.41873-41874; 3D03519, P01622;

89 J.Vol-IV,paras.469-480;

8% |nfra,paras.381-383;

897 3.Vol-IV,para.472;

898 Idem
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and it was not issued to the HVO units but to anFABnit. The document issued in
02/1993°° was not an order but a permission and again itneasssued by Praljak but
by Petkovic. While Praljak co-signed both documaéig,signature does not indicate his
command authority. If he had had such authorityauld not be necessary that Stojic

and Petkovic issued and signed document.

The TC also misinterpreted the order issued by5itl @3°* as Petkovic did not order
the on-site subordination of the unit from Ljubus&i Praljak. He order to the unit
Commander to report to Pralffkwhich does not automatically mean that the unit ha
to be subordinated to Praljak. Praljak said thawas very briefly in Prozor area in
05/1993 as explained his role in the reception of the Lk unit in Prozor are¥!

No evidence contradict his testimony.

The TC also misunderstood the report addressedldski to Stojic in 05/199% If
Praljak received this report, he did not receivieain Blaskic but from Stojic. While the
document seems to be addressed to two personsnthef the report indicates that it
was actually addressed only to one pet¥oand that was certainly Stojic who should
have transmitted the document to Praljak. Howeives, logical that Praljak had to be
informed about the content of the document whichceons the visit of the HV

officials %%’

It is impossible to conclude from events that hagpoein GV during few days in
01/1993 that Praljak hatk factocommand authority over the HVO unit§.

Contrary to the TC finding?® there is no evidence that Praljak had any commaliedn
Boksevica operation. While Petkovic nominated Rkalas member of the Operation

Command'® Praljak was there only as simple soldfiér

892D01335;

°02D00195;

01 3.Vol-V,para.472;
92p02526;

93 praljak, T.43934-43935;
94 praljak, T..43935-43939;
9% 3.Vol-1V,para.473;
9%°p01864;

97 3D00566; 3D01091;

%8 |nfra, Ground 42,paras.462-468;
993 Vol-IV,para.472;
910p03246 ;

1 praljak, T.40773;
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386. While Praljak issued some orders aimed at settm@ Woint Command for the HVO
and ABiH?*? these orders were never really executed and the@ommand has never
became effective. He signed these orders with mntaicalm down situatioh® and to
allow Muslims and Croats to continue together tiBeHRDefence against the INA/VRS
aggression. These orders show solely a tentatiwtatulize a situation and to avoid a
conflict, but they do not show his command autlyotlit is unfortunate and contrary to
basic principles of criminal law that the TC sysé&ditally interpreted the Accused well-
intentioned acts to his detriment without having anidence which would support its

conclusions.

387. Contrary to the TC findings® Praljak did not have any authority over the MPoptd
24-07-1993"°

388. The TC seems to draw conclusion on Prafjaklactocommand authority from his role
as mediatof® It is not clear how this role could support comuaiiag authority and the
TC did not give any reasons why it considered thle of mediator as relevant fde

factocommanding responsibility.

389. Finally the TC conclusion about Praljak'de facto command authority is in

contradiction with its own findings regarding hade in events before 24-07-1993.

390. The TC erroneously interpreted Praljak’s role activdies in BiH and made an error of
law when it concluded on the basis of isolatedoastilimited in their temporary and
geographical scope which moreover were misinteepi&t that Praljak hadie facto
command authority over the HVO units before 24-083. The ability to exercise
effective control is necessary for the establishnuérde factocommand authority®
The mere influence on persons is not sufficientpimving the effective control arde
facto command authority. In this case the evidence adoepermit the conclusion that
Praljak exercised effective control over the HVQtsimefore 24-07-1993 and the TC
actually did not concluded that he did it.

12 3 Vol-IV,para.474;

913 Praljak, T.40466-40475,T.40672-40676,T.43289-4328M0647, 1D00507, 2D00628, 4D00410, 3D003510,
3D00561,3D00289, P01622, P01739,P01738,1D024322&E8)3D02233, Smajkic,T.2606, [REDACTED];

94 3. Vol-IV,paras.476-477;

95 |nfra, Ground 38.3,paras.396-401;

916 3 Vol-IV,paras.471-481;

" Supraparas.381-383;

%18 Celebici, AJ,para.197;
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38.2. The TC made errors when it concluded thatjdRkrdnad effective control over all

391.

392.

393.

394.

395.

components of the HVO

The TC erroneously concluded that Praljak had conmthend control authority and
effective control over all components of the HVOibeen 24-07-1993 and 09-11-
19937

The TC recognized that the primary mission of th& Mas to command the armed
forces and direct military operatiofS. Praljak’s authority to command the HVO
military operations between does not mean thatdtedifective control over all HVO

components and particularly when they were not gagan military operations.

The TC recognized that the orders issued by Pralgie not always followed up and
that there were certain coordination problems winede the implementation of orders
difficult.®** While Praljak was present in the field to ensteroper functioning of the
chain of command and to assert his authority ascttamander of HVO armed
forces??? he could do it only in the area in which he walse Tact that he should go in
the field to assert his authority confirms thatdi not have the effective control over

all HVO components.

The evidence clearly show that the HVO chain of e@nd did not function properly,
the MS orders were not implement&d,the municipal authorities interfered with

military orders’*

some units or individuals acted independéftlgnd some, namely
the KB, were not integrated in the MS chain of caanat?® During the whole period in
which Praljak was the HYOMS Commander, the HVO wid have a single chain of
command’ as the need to establish one command line wasessgn during the

meeting in 11/1993° two days before Praljak left his functions.

The effective control cannot be proved by the dalet that someone igle iure

Commander. The effective control is a factual goesand it should be proven beyond

19 3.Vol-1V,para.506;

920 3. Vol-1V,para.483;

921 3.Vol-1V,para.489;

922 3 Vol-1V,para.489,

923p03706, P04640,P06269,3D01098;
924p06454,p.51, 67;

95p04594,p.4,5, 3D01169,3D01178;

96 SupraGround 37.2,paras.370-376;
927p05772,p. 4,para.8; Praljak T.41220-41221;
928 3D00793;
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reasonable doubt. The fact that a unit took partcambat operations within the
framework established by the MS does not in itsetessarily provide sufficient
support for the conclusion that the MS Commandet étiective control over that

unit.5?°

38.3. The TC made errors when it concluded thatjdkrdnhad command authorities and

powers over MP

396. The TC established that inasmuch as the HVO brigyadere subordinated to the MS
Commander via the OZs, Praljak as the MS Commahdercommand authority over
the MP platoons embedded in those brigdde®raljak should have the command
authority over brigades and all their componentse Bb chaotic situation and lack of
organization within the HVO, Praljak’'s command autty was even not secured over
the brigade¥” and even less over the MP.

397. The MP obeyed to dual chain of command and MPA&gdneral and supreme control
over it?*? While MP could have been mobilized in combat atiéig in which it should
have been subordinated to the military commantierMP always reported to Coric.
Documents issued by Pralfdk show that even during combat activities, the MRsun

continue to receive orders along their proper cbdicommand.

398. The MP was not automatically subordinated to Pkadig its subordination should have
been requested from the MPA and was done upon & ®hief orders® However,
even in those cases, the MP maintained its propeincof command as the
Commanders of subordinated units continued to bporesible for securing permanent
functional links between all MP units as well as§ to the MPA* and had to inform

regularly the MPA on all significant everits.

929 Hadzihasanovic AJ,para.209;

930 3.Vol-1V,para.490;

%1 supraGround 38.2,para.394;

932 Supra, Ground 37.1,paras.

933 p03950, P05497, P05731,P03762;
934 5D04394, P03934 ;

95 p3778, P03762;

936p03778,p.2;

%7 p03762;
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399. Praljak did not have command authority over the Wich was always under overall
and supreme control of the MP2 If Praljak had the command authority over the MP,

he would not request the MPA to issue orders tMReunits; he would do it himself.

400. Praljak could not take independently any decisiegarding the MP*® he could not
issue orders directly to it and could not sanctisnmember¥” if they engaged in

unlawful activities.

401. The TC found that the MP operated under the aughofia fuzzy chain of commanid*
If the MP chain of command was fuzzy, unclear amdfgsed, the TC cannot conclude
that Praljak had effective control over it. The BBould have applied the general

principle of law,in dubio pro reg and resolved any uncertainty in favor of the Asaxli

39" Ground: Errors related to Praljak JCE membership

402. The TC erroneous conclusions and errors regardmagaR membership in the JCE
render its Judgment invalid in whole as the Acculed8 membership, which is the core
of the Accused responsibility, is improperly esistieéd. Therefore, for all the reasons
set forth in the 38 Ground, the Judgment should be reversed and Rrsijauld be

acquitted of all charges.

39.1. The TC made an errors when it concludedRhaiak was aware of the JCE/CCP

existence

403. The TC found that from 04/1992 to 11/1993, Pralpakticipated in meetings of the
senior Croatian leadership at which Croatia's palicBiH was discussed and defined
with a view to furthering the CC¥? The JCE was established only in 01/18&3Thus,
meetings hold before 01/198%, are irrelevant for determination of Praljak
participation in the JCE. Furthermore, while Phlalgtended these meetings with the
RC leaders, no representative of the HVO/HZ(HR)tdtnded them:> The TC itself

98 Supra Ground 37.1,para.363;

939p05376, P03829,3D01202, 3D01192;

%40p03829;

91 3 Vol-IV,para.974Supra Ground 37.1,para.359;

92 3 Vol-IV,para.522;

93 J.Vol-IV,para.44;

94 3 Vol-IV,paras.522,523,538;

%45P00466,p.1; P00524,p.1; P00147,p.1; PO0353,p.1;
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found that crimes were committed as the result pfaa established by the leaders of
the HZ(R)-H-B?*® Thus, the RC leaders did not participate in cotiorpof the CCP
and Praljak’'s presence at these meetings doesroee fPraljak’s involvement in any
CCP.

The TC tried to establish that Praljak, before ngkicommand of the HVOMS,
implemented the RC policy in Bilf’ As the TC itself could not find any criminal
element in the RC poli&? the implementation of this policy does not demaaist
Praljak’s involvement in any CCP. Moreover, the iB0lated one Praljak’s sentence
from its context and distorted Praljak testimonyhi Praljak said that he was
implementing the RC policy he also stated that rnplemented above all the BiH

policy **°

Contrary to the TC finding>° Praljak could not use his role in negotiationsimiyi 992
for implementation of the CCP as then no CCP edxiSteFurthermore, the documents
to which the TC refePs? have been admitted in violation of basic rules @dir trial and

any conclusion based on these documents is negessated >

The TC found Praljak’s presence on only two mestidgring the relevant periddt
The purpose of the first meeting, held on 15-09319%as to persuade the HZ(HR)-HB
representatives to accept the agreement with Masdimit brings the peal®. Praljak
listed problems in the HVO in order to give the tbpture of the situation in the

field®®®

and his intervention during that meeting had thmes objective as the whole
meeting: the research of durable and overall psakéion which would put an end to
all combats with Muslims and Sert.The principal objective of this meeting was to
put an end to fighting with Muslims and Praljak add to this objectivé’® Equally,

the objective of the meeting held on 05-11-1993 s implementation of the

946 3 Vol-IV,para.65;

%73 Vol-IV,para.527;

%8 Suprapara.403

99 praljak, T.43001-43002;

90 3.vol-1V,para.525;

%1 3.Vol-IV,para.44;

92 3.Vol-1V,para.525, FN n°1044-1046;
93|nfra, Ground 50.1,paras.547-553;
94 3.Vol-IV,para.523;

95p05080,p.2;

9% pP05080,p.18-19;

%7 p05080,p.11-23;

98 p05080,p.19;
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agreement with Muslini3® and Praljak intervention was limited again to description
of the situation in the fiel&°

There is no evidence at all that Praljak had aromtedge of the CCP in 01/1993, when
the JCE would have been formed, or later at any embrduring the relevant period.
Therefore, the TC could not establish that Pratjail any knowledge about the CCP or
that he was aware of it.

Any conviction under the JCE concept requires difig that the accused participated in
a JCE® and that the Accused intended to participate@C# aimed at the commission
of a crime?®? In order to being able to participate in a JCE amther the CCP, the
Accused shall at least be aware of the existencthefJCE/CPP. Having failed to
establish that Praljak had knowledge about the GCE/ the TC omitted to establish
the crucial element of the Accused responsibilitgl aherefore it could not legally

convict Praljak under the JCE.

39.2. The TC made errors when it concluded thdidkravas JCE member without having

4009.

410.

established that he shared intent with all JCE nagmb

The TC found that the JCE included Tudjman, Su&afetko, Boban, Prlic, Stojic,
Praljak, Petkovic, Coric and Pusf but stated that the group was certainly broadér an
had to include other membef¥.

According to TC findings, the composition of the@gp supporting the CCP fluctuated
over time€®® and Praljak contributed to the JCE from 01/1993 14993 While the
TC established for the Accused the period in whiety would have participated in the
JCE, it did not do that regarding the other pgrtais to the JCE and namely Croatian
leaders. It only concluded that Tudjman, Susak Boldetko directly collaborated with

%9p06454,p.3;

9%0p0E454,p.49-55;

%1 Brdjanin AJ,para.364;

%2 Brdjanin, AJ,para.365, Kvocka AJ,para.82;
93 3.Vol-IV,para.1231;

964 Idem

95 3.Vol-IV,paras.1224,1230;

96 J.Vol-IV,para.1230;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



IT-04-74-A 17702
106

Public

the HVO leaders and authorities to further the $€®&ithout specifying the period in
which they would have joined this fluctuant JCE.

411. Although the TC is not required to specify all mardbof the JCE, it shall however
establish some kind of interaction between its gpal members aimed to the CPP
furtherance. In the present case, the TC failegistablish that Praljak shared the intent
with the other persons who would have been mendjale JCE.

412. The TC satisfied itself with the statement thatljRkashared the intention to expel the
Muslim population from the HZ(R)H-B with other J@Rembers, notably officials and
commanders of the HVO/HZ(R)H-B2 While Praljak never had such intention, even if
he had it, it would not be sufficient to conclutiatthe shared the intent to further CCP.
It is not sufficient that the CCP is merely the samshall be also common to all of the
persons acting together within a J®¥EThe mere association is not suffici&fitand
thus, it is not sufficient that the Accused shée intent to commit the same crime, the
JCE members shall share the intent to further GE.C

413. As the JCE was fluctuant, the TC should have estaad exactly when and where
Praljak reached an agreement with other membetseodCE, with whom he entered
into agreement in 01/1993 and with whom he remainexbreement during the period
between 01/1993-11/1993. Having omitted to do tiet, TC improperly established the

Accused intent required for the JCE-I.

414. Furthermore, if Praljak shared with other membdrshe JCE the intention to expel
Muslims, he can be convicted on the basis of thiE-O6nly for crimes implying the
expelling of the population which are CAH (depadatand inhumane acts/forcible

transfer) and grave breaches of the GC (unlawfpbdation/unlawful transfer).

39.3. The TC made errors when it concluded thdjdkrahared intent with other JCE
members
415. The TC concluded that the only inference it cogldsonably draw is that Praljak shared

the intention to expel the Muslim population frofmetHZ(R)H-B with other JCE

members’! Besides the fact that there is no evidence thadjaRrshared any intent with

%7 3.Vol-IV,para.1222;

%8 3 Vol-IV,para.627;

%9 Brdjanin, AJ,para.430;

70 Brdjanin, AJ,para.431; Martic, AJ,para.172;
71 3.Vol-IV,para.627;
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members of the JCE the TC misinterpreted the eemleand wrongly applied law,
failing to apply the standard beyond reasonablétjon reaching this conclusion. The
proper analysis of evidence show that Praljak didhave any criminal intent but that

he continuously tried to calm down the situatiod &mput an end to the conflitf

The TC inferred Praljak intention from his positimnCroatia and in the HVO chain of
command. In both situations, the Accused was mldjl his functions and there is no
single evidence that he had any criminal intenteweh less that he would share it with

other JCE members.

While the TC stated that Praljak’s intention to expMuslims is the only reasonable
inference that the TC could draW, the TC did even not take into consideration other

possible explanations that could be drawn fromethidence.

40" Ground: Errors related to Praljak’s contribution

418.

40.1.

4109.

The TC erroneous conclusions and errors of lawrdagg Praljak contribution to the
JCE render its Judgment invalid in whole as theu&ed contribution to the JCE, which
is the core of the Accused responsibility, is ingady established. Therefore, for all the
reasons set forth in the @@round, the Judgment should be reversed on alhtSand

Praljak should be acquitted of all charges.

The TC made errors when it did not propeshalalish Praljak’s contribution

While the TC found that Praljak’s contribution tonplementing the CCP was
significant and that he was one of the most immonaembers of the JCE? it did not
clearly and unambiguously established his contidiout The TC satisfied itself by
stating that Praljak used the armed forces and/ifd¢o commit crimes that formed part
of the CCP. This finding does not refer to any ewice and it does not specify the
period or the geographical scope or even crimestwivould be concerned by it. Thus,
it is too vague to permit to the Accused to chakert efficiently.

72 |nfra,Ground 41.4,paras.458-460;
73 3.Vol-IV,para.62 ;
974 3.Vol-IV,para. 628;
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Moreover, it is somehow in contradiction with otff&® findings on Praljak contribution
to CCP"> where the TC concentrated exclusively on his asleonduit between Croatia
and the HZ(R)H-B'® and on his role in individual crimé§’

Neither the AC nor the Parties can be requirechtgage in speculation on the meaning
of the TC'’s findings, or lack thereof, in relatimsuch a central element of the Accused
individual criminal responsibility as the scopetbé JCE CPP’® The same applies to
the Accused contribution to the JCE as it is alsatral element of the Accused

responsibility.

The case-law clearly requires that the accused parteipated in furthering the CCP at
the core of the JCE and that not every type of conduct would amourd ggnificant
enough contribution to create criminal liabil’. In order to permit the Accused to
challenge efficiently the TC findings, the TC isjuered to define specifically which

acts of Accused it considered as sufficiently gigant contribution to the JCE.

Having omitted to specify sufficiently the Accuseahtribution to the JCE, the TC put
the Accused in impossibility to appeal efficienthe TC findings on responsibility. The
TC added to confusion when it concluded that at qfaa project to establish Croatian
control over the HZ(R)H-B territories, Praljak sedvas a conduit between Croatia and
the HZ(R)H-B to further the CC¥’ It is unclear if the project to establish Croatian
control over the HZ(R)H-B territories is part of Considered in that case or if it is a
separate project. It is also unclear if Praljak tabation was aimed to further this
project to establish Croatian control over the HE{HB territories or it was aimed to
further the JCE CCP.

Therefore, the TC failed to establish properly aseatial element required for any
responsibility under the JCE and without which poviction based on the JCE can be

permitted.

97 J.Vol-IV,paras.515-545;

6 | dem

77 3.Vol-IV,para.546-623;

98 Krajisnik, AJ,para.176;

79 Brdjanin, AJ,para.427;

%0 Brdjanin, AJ,para.427, Kvocka AJ, para.99, Vasilf AJ,paras.110,119;
%1 3.Vol-IV,para.545;
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40.2. The TC made errors when it deduced from &kaljinvolvement in legitimate military

operations his contribution to specific crimes

and

40.7. The Trial Chamber made errors when it coredutthat Praljak used armed forces and

MP for committing crimes

425. The TC considered that the evidence confirms thaljgk facilitated and directed the
military operations in the GVM around 18-01-18%3and it found that insofar as
Praljak planned, directed, facilitated and was kiyormed of the HVO military
operations in GV around 18-01-1993, which unfoldedording to a preconceived plan,

Praljak intended to have crimes committed.

426. The Accused participation in military operationsnist sufficient to conclude that his
activities and conduct were aimed to furtherancéhef CCP and that he had required
intention for crimes. The Accused activities in G¥ere aimed to calm down the
situatior?®® and the TC did not give any explanation how theused activities in GVM

were related to the committed crimes.

427. The TC found also that between 24-07-1993 and rejtenber 1993 Praljak regularly
issued orders regarding the redeployment and sgpif HVO units to Prozor for
combat need& and concluded that Praljak was directly involved the
planning/directing of the HVO military operationgtiveen July and mid-September
1993 in Prozof® The fact that Praljak was involved in planningédiing of the HVO
military operations does not in itself demonstrhige contribution to the JCE. When
these events happened, Praljak was the HVYOMS Couenaand it is natural and
logical that he was involved in the HVO militaryeyptions. However, his involvement
in military operations is not sufficient to conckudhat his activities were aimed to
furtherance of the CCP and even the TC could nadahat he had the required intent
for that®°

%2 3 Vol-IV,para.558;

93 |nfra, Ground 42,paras.462-466;

94 3.Vol-IV,paras.568,569;

95 3.Vol-IV,para.570;

96 J.Vol-IV,para.573]nfra, Ground 43.2,paras.476-479;
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428. Equally, the TC found that Praljak played an imaottrole in planning/directing the
military operations in Mostar between 24-07-1998 8rl1-1993®%" Once again the TC
satisfied itself with the Accused function in ord&r convict him without having
established that his acts constitute significanntriioutior™®® and that they were

undertaken with the required intefit.

429. Regarding Praljak involvement in military operasom Vares, the Trial Chamber

findings are unclear and contradictSry.

430. There is no doubt that Praljak participated in plag/directing of many military
actions between 24-07-1993 and 09-11-1993 as snpetriiod this was his function.The
TC should have established that the Accused actegre intended to further the
ccp®!

431. The TC considers any Accused act executed in [falfilof his professional function as
a contribution to committed crimes. This method tecabsurd conclusions as the TC
ended up to consider even the Accused positiversctimed to prevention of crinlés

as his contribution to committed crimes.

40.3. The TC made errors when it deduced from &&'aljicontribution to specific crimes his

contribution to CCP

432. The TC made a distinction between Praljak contrdouto CCP and the ensuing
crimes® Thus, it found that Praljak used the armed foraed the MP to commit
crimes that formed part of the CEB.As the use of armed forces was nowhere
considered as contribution to CCP but it was fretjyequoted as contribution to
individual crimes’® it can be concluded that the TC considered thattmtribution to

individual crimes constitute also the contributtorCCP

433. The contribution to individual crimes does not amoautomatically to the contribution

to CCP. The contribution to specific crimes amoutaisaiding and abetting which

%7 3.Vol-V,paras.579,581;

%8 |nfra, Ground 44.1,paras.482,484-488;

99 nfra, Ground 44.2,para.490;

99 3 Vol-1V,paras.61,524Infra, Ground 45.1,paras.499,503-515
%1 Tadic AJ,para.229, Blagojevic AJ,para.185;

992 3 Vol-IV,para.574, J.Vol-1V,para.600,602,608-609,613;

993 3.Vol-IV,paras.512,513;

994 3.Vol-IV,para.628;

995 J.Vol-IV,paras.552-613;
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requires acts specifically directed to assist, armge or lend moral support to the
perpetration of a specific crint&> By contrast, in the case of acting in pursuance of
CCP, participants are required to perform actsctidbto the furthering of the CCP.

434. The TC omitted to establish any link between theused acts and the CCP and
therefore failed to show that the Accused actddrtmerance of CCP.

40.4. The TC made errors regarding Praljak’s inestig@ry role

435. The TC considered that Praljak was an intermedigtyveen Croatia and HZ(R)H-B.
While Praljak had in some instances an intermediaky which is usual, normal and

useful in conflict situation, this role has neveeh used for furthering any CCP.

436. The TC recognizes that sometimes Praljak went td 86 envoy of Tudjman and
Izetbegové.’®® If Praljak went to BiH as envoy of both Presidetis could not convey
to the HVO the Croatian instructions, he could ocdyivey the instructions agreed by
Tudjman and lzetbegovic which probably suited Qewatinterests but which also
served the interests of BiH.

437. The TC misinterpreted evidence and reached therefaroneous conclusions. Thus,
The TC stated that Praljak explained to the HVO E&égreb's position regarding how
military operations in GV and Central Bosnia werdgolding and how they should be
implemented in the field®® Praljak did not explained Zagreb’s position, helaned
the position he brought from Zagré¥® where he had meetings with Croatian leaders
but also with Izetbegovic, Owen and Vatf@éand where he was mandated by Tudjman

and Izetbegovic to calm the conflict that broke iouGV.1°%?

438. Although Praljak was the HV General, he did not@the meeting held on 02-04-1993
in any official function:°>® He should go to that meeting accompanied by twelivu

representatives who unfortunately did not cdffféHis aim was to explain the benefits

998 Tadic, AJ,para. 229(iii), Kvocka AJ,para.89; Vasilc AJ,para.102;
97 Tadic, AJ,para.229(iii) ; Krajisnik, AJ,para.695;

9% 3.Vol-1V,para.534;

99 3.Vol-1V,para.531;

100 praljak, T.41601;

1901 |nfra, Ground 42,paras.462-466 ;

1002 prgljakT.41599;

1903 praljak, T.43382;

1004 praljak, T.43383;
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of the VOPP which was not understandable and aabkpfor all Croats in BiH®®
While Praljak spoke about the homogenization ofgbpulation, it concerned all BiH
populations:’® Although the TC is certainly invested by poweririterpret evidence
and draw inferences from it, it cannot distort evide and transform it as needed for its

preconceived conclusions.

The TC reference to the Spabat reff8fis misplaced. First of all, this report, based on
the unknown source, does not refer to any Praljakission on 15-06-199%2 and
secondly, as the TC noted, the report does notigeadetails on the matter. Thus, this
information is useless in a criminal procedure. &y the TC reference to Galbraith
testimony regarding permit issuance to German ists°"® show the uncritical
acceptance of evidence which is obviously and kbasbf aimed to harm the Accused.
Even if Galbraith intervened for issuance of thesmit, which is highly unlikely, there
is no evidence that his intervention reached Frafntrary to Galbraith stateméfit?
before being cross-examined by Praljak, he hadrrepaken about any pressure aimed
to allow press to access camf.Pressure was put on Croatian leaders [REDACTED]
and it was done after Praljak had already issuethipéo journalists®*? There is no
single evidence that Praljak issued a permit tan@@rjournalists upon any intervention

from anyone®*?

No reasonable trier of fact could conclude thatO&11-1993 Tudjman referred to

instructions that he would have given to Praf{##k The most that a reasonable trier of
fact could conclude from the evidence is that Tudnaad Praljak had previously

discussed the matter.

The fact that Praljak informed Croatian leadersdtiput the situation in the field does
not demonstrate that he contributed to CCP. Inqdarr the information that he could

1905 praljak, T.43393;
1006p1788,p.2;

1007 3 Vol-1V,para.533;
108p04573,p.5;

1009 3 vol-1V,para.535;

1010 Galbraith, T.6541;

1011 Galbraith, T.6506-6509;
1012|REDACTED];
1013p04716;
1019p06454,p.54;
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have transmitted in 09/19¥2° could not further CCP as at that time no CCP

existed®®,

442. While the TC concluded that Praljak took part @ngmitting information, instructions,
orders, requests and policies between the Crogbaarnment and the HZ(R)H-B with
the aim of furthering the CCP, the TC did not elstalthat any Praljak’s act was made
in the CCP furtherance. The TC satisfied itselhvahumeration of Praljak’s activities
which mostly were undertaken before the CCP exiatadl which do not demonstrate

any criminal intent.

40.5. The TC made errors regarding Praljak’s padtion to meetings with Croatian officials

443. Praljak’s participation to meetings with Croatiaffiadals does not demonstrate his
knowledge about the CEB’ and it does not constitute the contribution. Meggiheld
before 01/199%"8 cannot constitute the contribution to CCP as ait fime the CCP did
not exist. Regarding two meetings, held after 0a&%Y° their purpose was quite
opposite of any criminal purpose as they were aitodte restauration of the peace and

implementation of a Tudjman-Izetbegovic agreent&ft.

444. 1t is not clear if the TC considered that Praljaktizipation to the meeting with French
delegation constitute the contribution to the C&P Whatever the TC might have
considered, this meeting fell out of the CPP scapé¢he TC did not establish that the
CCP existed on 13-01-1993 when this meeting wagfiérhe TC once again took
one single sentence out of context and complegglgred that this meeting had primary
aim to provide an opinion about the possibilityMdislim and Croat joint action which
was supported by PraljdR® During this meeting Praljak stressed that the ana
position was in favor of BiH integrit}’?* It is also not clear if the TC considered the

mere presence of Praljak at meeting in Medjugasjeamtribution to the JCE? but it

1015 3 Vol-1V,para.538;

1018 3 Vol-1V,para.44;

1917 Sypra Ground 39.1,paras.403-407
1018 3 Vol-1V,paras.522,523;

1019 3 Vol-1V,para.523;

19205prg Ground 39.1,para.406;
1021 3 Vol-1V,para.524;
10223H00482;

10233D00482,p.3;
10243D00482,p.3;

1025 3 Vol-1V,para.526;
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is evident that his presence at a meeting [REDAC]fEBcannot be considered as
contribution to the JCE.

445. While the TC found that through the meetings ankisiaPraljak was informed of the
Croatian political positions and was involved irpling them on BiH territory®?’ it
did not pronounce itself how his knowledge aboutda@ian position furthered CCP.
Actually, TC could not establish that Praljak’skenwith Croatia further in any way

CCP as Croatian position was not aimed to any oahobjective'2?®

40.6. The TC made errors when it established traljaR’'s efforts to obtain logistic support

from RC were aimed to the CPP implementation.

446. The TC found that Praljak contributed to posting H\émbers to the HVO armed
forces!®® The HV members went eqully to the HVO/AB Their status should
have been regulated and Praljak did it personalierwhe was at function in the
Croatian MD or by request when he was not any noatian official. In that context
he appointed Primorac. It shall be noted that mainyhese appointments, and namely
the appointment of Primorac in 04/1993! intervened during the war with the
JNA/VRS and are in no way linked to the subsequeniflict between Muslims and
Croats.

447. The TC found that at Praljak’s request the Croag@awernment continued paying
salaries to the HV soldiers who joined the H¥&.The TC finding is erroneous as it
refers to documents from 1992 irrelevant for Praljak’s contribution to CCP, isstat
time when the HVO was in war, together with Muslimegainst the JNA/VRS.
Moreover, none of these documents show that thet@ro government continued
paying salaries to the HV soldiers at the Praljagtsuest. These documents rather show
that Praljak, who was an employee of the Croatidh llpplied the policy established
by the government.

1026 IREDACTED];

1027 3 Vol-1V,para.530;

19285prg Ground 5.4,paras.93-98;
1029 3 Vol-1V,para.542;

19305prg Ground 1.2,para.18

1031 p0345, P00927;

1032 3 Vol-1V,para.543;

1033pp0734, P008I1;
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448. Reasons given by the TC do not support its findithgd Praljak requested, organized
and facilitated reinforcement in military personfi@m the HV to the HVO with the
aim of furthering the CCP.

41* Ground: Errors related to Praljak’s mensrea

449. The TC erroneous conclusions and errors of lawrdagg Praljakmens reaender its
Judgment invalid in whole as the Accusertns rea a necessary element for any
conviction, has been improperly established. Tlheegffor all the reasons set forth in
the 4£' Ground, the Judgment should be reversed and Psiifauld be acquitted of all
charges.

41.1. TC made errors when it concluded that Prddfsw that the HYO members committed

crimes

450. The TC conclusions regarding Praljak’s knowledgeuabcrimes are not based on
evidence but on suppositions. While actual knowdedgay be established through

direct or circumstantial evidence it cannot be pnesd%**

451. While the TC found that Praljak was informed of thignes committed by the members
of the HZ(R)H-B forces primarily through HVO intetncommunication channéfs®
there is no evidence supporting this conclusiors linclear about which crimes Praljak
was informed and where these crimes were commdtedhe TC refers to crimes
committed in other municipaliti€d>® Praljak could have been informed through HVO
internal communication channels only after 24-093L.8s before that date he was not in
the HVO structure. However even for the periodra24-07-1993 the TC should have
established that Praljak was informed about criaseshe superior's position alone is

insufficient to prove actual or constructive knodde of the crime&>®’

452. Thus, the TC should have established when, howgiwehom Praljak would have been
informed about the committed crimes. By failingdo it, the TC failed to properly

establish, Praljak’s knowledge about committed esm

1034 Hadzihasanovic TJ,para.94; Kordic TJ,para.420gair TJ,para.368; Brdjanin TJ, para.278;
1035 3 Vol-1V,para.625;

1036 3 Vol-1V, para.625 ;

1937 Oric, TJ.para.319 ;
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41.2. The TC made errors when it deduced Praljmt&nt from his commanding functions

and his involvement in military operations

453. The TC drew Praljak intention from his participation planning of the HVO military
operations 8 Military activities have the objective to defehetenemy army, they are
not aimed to civilians. Planning/conduct of militaactions do not in themselves
involve the commission of crimes. Leading militaygerations does not equate with
involvement in crimed®° The Accused participation/association with plagftonduct
does not mean that he had the requisiens reaor crimes. Thus, the TC improperly

drew Praljak’smens redgrom his military functions and activities.

41.3. The TC made errors when it concluded thdidgkrhad a discriminatory intent

454. The discriminatory intent, which amounts td@us specialiss required for persecution

mens red*°and as element of crime it shall be establishedmeyeasonable doutft

455. The TC concluded that Praljaky participating in the JCE, had the intention to
discriminate’®*® The TC included persecution in JCE CCP as it adadi Praljak on
JCE-I basis for it. Thus a discriminatory intenpigrequisite for his participation in the
JCE and it is therefore legally impossible to drai discriminatory intent from his

participation in the JCE.

456. The discriminatory inten?*® shall be substantiated by evidence. The TC ackedyed
that Praljak assisted Muslims in numerous occasiomsr alia, with securing convoys
access to East-Mostd¥** Praljak personally assisted Muslims and accomneadat

number of them in his hous&?®

457. All these evidence militate against the TC findthgt Praljak had discriminatory intent.
Thus, the TC failed to properly establish the Aeclsntent and arbitrarily stated,

without any basis, that he had it.

1038 3 Vol-1V, para.625;

1939 K ordic, AJ,para.957;

10490 gtakic AJ,para.328;

1041 Halilovié AJ,paras.125,129; Ntagerura, AJ,paras.174-175;
1042 3 Vol-1V,para.1340;

1943 pgpovic, TJ.para.2095;

10443 Vol-1V, para.588;

1043D03652, [REDACTED], Praljak T.41679;
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41.4. The TC made errors when it concluded thaljdRrehad the required intent for

458.

459.

460.

committed crimes

The TC concluded that Praljakended to expel the Muslim population from the(R}H-
B.1%%6 On the basis of this finding, the TC could notion Praljak under JCE-I for any
other crime thancrimes implying the expelling of the population wiiare CAH
(deportation and inhumane acts/forcible transfemyl arave breaches of the GC
(unlawful deportation/unlawful transfer). For otherimes the TC should have
established, beyond reasonable doubt, the requnitedt constitutingnens reaof each

crime for which it convicted Praljak.

Besides that, the TC erroneously concluded thafaRrantended to expel the Muslim
population. The TC omitted to asses relevant ewdevhich show that Praljak did not have
any criminal intent. Praljak did not tolerate unfalvbehavior and always immediately
reacted when he had information about such beha@iontrary to the TC finding, Praljak
did not have obligation to initiate criminal prodéggs and could not do it as MP
criminalistics department and SIS were in chargethat.1047 Praljak could only request
from competent bodies to do it and he made thegeests whenever he was informed about

an illegal act®*®

The evidence show that Praljak continuously warsadiers that crimes
cannot be justified by military necessft§? and that he undertook measures in order to

inform HVO members about the IHL rulg®?

The TC ignored this evidence and draw erroneouslasion.When the state of mind of
an accused is established by inference, that imferanust be the only reasonable
inference available on the evideri@®" In present case the TC drew inference on the

Accused intent arbitrary, without any evidence.

42" Ground: Errors related to Praljak’s role in GVM

461.

The TC concluded that Praljak was involved in théHmilitary operations in GV

around 18-01-1993 which, as well as the crimesctyrelinked to them unfolded

1046 3 Vol-1V, par.627;

1047p00449, P01760,1D00201, P09552,4D00861;

1048 p05530,3D03316;

10493D03316,3D01193,

1050 3D00840/1C00473, 3D02898, P04142,3D02322,3D02763,
1051 Kvocka AJ,para.237, Vasiljevic, AJ.para.128, Mckail,para.220;
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according to a preconceived plali® As the TC made an error when it concluded that
the events that occurred in GVM were part of C&Pijts assessment of Praljak’s role

in these events is also erroneous.

462. The TC noted that on 15-01-1993, the HVO demantledsubordination of the ABIH
troops present in provinces 3, 8 and 10 of the VPPit also noted that Praljak
testified that the text of this document was dichive 13/14-01-1993 in Zagreb, in the
presence of Izetbegaviand Owen and Vandé>® While the TC made no conclusion
about Izetbegovic, Owen and Vance involvement endhafting of the document that
the TC called ‘ultimatum™*° it recognized that Praljak was Tudjman and Izethig
envoy in the field®’ Furthermore, the evidence confirms the existeride@meeting
in Zagreb!®®® The participation of both parties and internatlorepresentatives in
drafting of the document called “ultimatum” shovsitt the document was not prepared
with any criminal intention but in hope to prevené conflict and thus the crimes. The
document was drafted in line with internationalesgnent which foresaw the return of

forces to designated provincgs®

463. The TC did not only ignore the circumstances inalhihis document was drafted, it
completely ignored the text and spirit of the doeam The document calls, on the basis
of Geneva agreement& and with goal of establishing peace on the whetgtory of
BiH,*°* all units, ABIH/HVO, to act in accordance with egments. The document
treat equally the ABIH/HVO units, as it calls alBAd units in provinces 3, 8 and 10 to
subordinate to the HVOMS, but in parallel it calso all HVO units in provinces 1, 5
and 9 to subordinate to the ABIHMS what the HVO .Mfd Moreover in
implementation of this document the HVO ordered tha ABIiH officers be included
in the HYO commands HV&?®

1052 3 Vol-1V,para.462;

19535ypra Ground 15,paras.234-245;

1054 3 Vol-IV,para.475;

1055|dem

1056 3 Vol-1V,para.553;

1057 3 Vol-1V,para.534;

1058p01158,p.51;

1059p01391,p.33; 1D01314, p.12,13,30,36 ;
1080pp1150, P01155;

1961 p01150;

1962p01150, P01155,IC00047, [REDACTED], Klj&jT 8009-8012;
1083p01139;
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464. If the TC properly assessed the text of the docuintemould not came to conclusion
that Praljak had any criminal intent. It could hardy concluded that Praljak acted with

intention to implement the peace agreement and dalmm any tensions and conflicts.

465. While the TC did not find that Praljak used stroog inappropriate word®®* it
however found that he was involved in implementthg "ultimatum” in GV and,
consequently, in planning the HVO military operasioin this area in 01/199%°
Military actions in GV were not planned, they wepgovoked by the ABIH
activities!°® As these military activities were not planned,ljgkacould not participate
in their planning. Praljak came to BiH pursuanttte Tudjman—Izetbegotirequest’®’
attempting to calm dawn the tensions that had atmsgeveen the TO/ABIH and
HVO'%® and to prevent spreading of conflict that wouldsiobsly harm the peace
plans'®® The fact that in GV both sides had extremists wiith not obey to their
respective commandéPé® militate in favour of thesis that events in GV wenot
planned and that Praljak came down in attemptrenge the situation.

466. There is no doubt that Praljak went to Central Ba$m 01/1993 and was involved in
the conflict!°’* but with the sole intention and aim to calm it ao\t/? The TC itself
recognized that it did not have specific informatas to nature of the instructions that
Praljak might have given to local HYO Command&fs.If the TC did not have
sufficient information about these instructionsshould have properly applied the
principle beyond reasonable doubt and resolve auptful situation in favor of the

Accused.

467. Contrary to the TC finding, the evidence does tioinathe conclusion that Praljak was
kept informed on the situation in GV in 01/199%'The TC based its finding on one

1064 3 Vol-1V,para.556;

1065Idem

1%¢ 5yprg Ground 15,paras.234-245;

1987 praljak, T.42993,T.43289-43290,T.43693-43694; B9I3D00561|drizovic, T.9872-9889,
10%8 Batinic, T.34299P00708, 3D419. Praljak, T.40460-40463,T.40465-40¥Vilness-BM,T.7067-7071,
Idrizovic, T.9630-9638,T.9602-9605, P00718, POOFAI)776;

1989 praljak, T.40568-40582,T.43001;

1970p1163,p.3;

1071 3 Vol-1V,paras.558,559;

1072 Batinic, T.34299; Praljak, T.40568-40582,T.43001;

1073 3 Vol-1V,para.559;

1074 3 Vol-1V,para.560;
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sole document’3which it interpreted erroneously. According to thisler Siljeg should
have contacted “Brada” in Mostar and should have aereport. This order still does
not demonstrate that Siljeg should have informealj&k about situation in GV as it is
not clear if the report should have been sent &djdk or to Petkovic who gave the order
and who at that time was in Gené¥& Taking into account that Siljeg should have
contacted Praljak in Mostar personally, it wouldlbgical that the report shall be sent
to Petkovic. Moreover and the most important, trer concern the implementation of
the cease-fire in G¥"" and as such confirms Praljak’s testimony on hiis i calming

down the situation®’®

468. No evidence suggest Praljak’s participation in plan regarding GVM. With respect to
Praljak role in GVM, the Trial Chamber ignored amrd/misinterpreted evidence
favorable to the Accusél® and therefore reached legally and factually emose

conclusions.

469. For all the reasons set forth in the"4&round, the Judgment should be reversed on
Count-1, Count-2, Count-3, Count-8, Count-9, Colt-Count-11, Count-12, Count-
13, Count-15, Count-16, Count-19 and Count-21 Rraljak should be acquitted of

these charges with respect to GVM.

43" Ground: Errors related to Praljak’s role in Prozor

470. For all the reasons set forth in the®4Ground, the Judgment should be reversed on
Count-1, Count-8, Count-9, Count-10, Count-11, Qdiy Count-13, Count-15,
Count-16, Count-18 and Praljak should be acquittethese charges with respect to

Prozor.

43.1. The TC made errors relating to Praljak’s kieolge regarding the detainees labor

471. The TC concluded on the basis of Praljak’s ordguesting withdrawal of all detainees
used for labouf®° that Praljak knew that Muslim detainees were beised for labour

1075p01293:

1076 p01293:

1077p01293;

1978 praljak, T.40568-40582;
09 gypraparas.462-466 ;
1080p04260 ;
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in the zone of responsibility of the Prozor FEP-Praljak knew that the detainees were
used for labour at the moment he issued the oldgrthere is no evidence that would

indicate when he got this information.

Contrary to the TC finding®’ none of document®® show that Praljak had some
knowledge or that he was aware about use of detsifoe unlawful labour prior to 17-
08-1993. The most that reasonable trier of facicctnave concluded on the basis of
these documents is that Praljak forbid the labdudetainees. According to thé’GC,
the labour of prisoners is not forbiddper se'** The documents quoted by TC do not

indicate that the detainees were used for prolubigbour.

The TC inferred Praljak knowledge about unlawflddar of detainees on the frontline
from his command authority over the HVO throughih period between 06/1993 and
09/1993 when detainees were used for that workhé\svas informed of the military

situation on the field, the Chamber deemed thatotilg inference it could reasonably
draw is that he was aware that the work being dgneetainees was often on the front-

Iine1085

While the TC is entitled to draw inferences fronrcamstantial evidence, such
inference must be the only reasonable conclusiailable!®®® In the present case, the
evidence show that Praljak on 17-08-1993 forbidlaheur of detainee$®’ As Praljak
suddenly on 17-08-1993 ordered to withdraw allgrers from labour, any reasonable
trier of fact would have concluded that he didstre got information that detainees
might have been used for unlawful labour. ContrexyTC finding, Praljak’s order

shows his adherence to GC and his will to implentiesit provisions.

Although Praljak was certainly informed about thditary situation on the field, the
detainees labour is not directly linked to the tarly situation and he was not informed
about that fact. In any case, there is no evideéhaé he got any information about
unlawful use of prisoners. Praljak did not have eegson to suspect that war prisoners

were used for unlawful labour as the HVO issued enams orders requesting that war

1081 3 Vol-1V,para.574;
1082 Idem

1083 p04260, P04285;
1084 34GC, Art.49,50;
1085 3 Vol-1V,para.574;
1986 Martic TJ,para.24;
1087 p04260 ;
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prisoners be treated in accordance with*&tand strictly prohibiting unlawful labour

of detaineeg®®®

43.2. The TC made errors when it convicted Prdipamlcrimes in Prozor in the frame of the

JCE-I without the required intent

476. The TC concluded that Praljak must have known thatnbers of the HVO armed
forces were removing/detaining the Muslim populatiopom Prozor in July-August
1993 and deemed that, insofar as he continuedeiise his functions, he accepted the

detentions/removald>®

477. While the TC generally stated that all Accused @& Jnembers, knew that most of
crimes had been committed and intended that thesex be committed in order to
further the CCBit could not find that Praljak had the requireens redor crimes in
Prozor. The TC could only conclude that Praljak niae known that members of the
HVO armed forces were removing and detaining thesliviu population from Prozor
and that he accepted'ft? Thus, themens reahat the TC attributed to Pralj2R*is not

sufficient for his conviction under the JCE-I.

478. In order to convict an Accused for his participatio the JCE-1, the intent to perpetrate
a certain crime is requirdd® The accused must both intend the commission of the

crime and intend to participate in a CCP aimedsatémmissiort®®

479. As the TC could not conclude that Praljak had #guired intert®®® it committed an
error of law when it convicted him for crimes letProzor on the basis of JCE-I.

44" Ground: Errors related to Praljak’s role in Mostar

480. For all the reasons set forth in the™4@round for Appeal, the Judgment should be
reversed on Count-1, Count-2, Count-3, Count-6,n&@y Count-8, Count-9, Count-

1988 p00514,p.2, P01474,P02047, P02877,P04902, POAHBIK)®, P05199,p.3;
1089p02877;

1090 3 vol-1V,para.573;

1091 3 Vol-1V,para.67;

1092 3 Vol-1V,para.573;

1093 3 Vol-1V,para.573;

1094 Tadic AJ,para.228;

109 Brdjanin, AJ,para.365;

109 3 Vol-1V,para.573;
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10, Count-11, Count-15, Count-16, Count-19, CountQount-24 and Count-25 and
Praljak should be acquitted of these charges w#pect to Mostar.

The TC made errors when it deduced Praljgkésvledge of crimes in Mostar from his

involvement in military operations

The TC concluded that it does not have evidence wmauld allow it to determine

17 and that it does not have

Praljak's precise role in the events of 09-05-1@98losta
evidence to support a finding on Praljak’s rol¢hi@ criminal events in Mostar between

09-05-1993 and 24-07-199%2

The JCE is not an open-ended concept that permsiaions based on guilt by
associatiof?®® and it does not allow that an Accused be declayeitty by mere
associatiort!® The responsibility pursuant to JCE does requirgigiaation by the
Accused in the execution of the C&B and although the accused need not have
performed any part of thectus reusof the perpetrated crime to be held responsible for
a crime committed pursuant to a JCE, he must harécipated in furthering the

common purpose at the core of the JEE.

The TC did not find any Praljak involvement in irapientation of CCP in Mostar
before 24-07-1993% and it found that Praljak ceased to be membeh®fJICE on 09-
11-1993'% Thus, Praljak shall be acquitted for all crimesnenitted in Mostar before
24-07-1993 and after 09-11-1993.

The TC found that Praljak played an important riolgolanning/directing the military
operations in Mostar between 24-07-1993 and 0999B1'°®> The orders issued by
Praljak, enumerated by the T€° show that Praljak undertook lawful and military
justified measures. The TC distorted Praljak orgeen on 12-08-1993°" when it

indicated that Praljak mobilized all the manpowed anateriel of the HVO, to eliminate

1097 3 Vol-1V,para.576;

1098 3 Vol-1V,para.577;

1999 Brdanin AJ,para.428;
H100Brdanin AJ,para.424;
101 Brdanin AJ,para.424, Vasiljevic AJ,para.100;
102 Brdjanin, AJ,para.427;
11033 Vol-IV,paras.576,577;
1104 3 Vol-1V,para.1228;

1105 3 Vol-1V,para.579;

1108 3 Vol-1V,para.579;

107 p04125:;
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Muslim “terrorists" from Mostat*®® Praljak did not give an order to eliminate Muslim

“terrorists”, but to eliminated infiltrated Muslilkrmed Forces terrorist group®® The
TC omitted to specifyf'®that Praljak’s instruction to "inflict as many &&s on them as

possible” targeted exclusively and explicitly MuslArmed Forcest®

The Defence contests the TC findings regardingdéstruction of the Old Bridg&*
and namely that the military action that would hee to this destruction had been
discussed during the meeting attended by Pratjgk.

The Defence contests TC findings regarding shellamgl sniping of Mostar'
Nevertheless, in order to establish Praljak’s raspmlity for the shelling and sniping,
the TC should have established beyond reasonablet doat the unlawful shelling and
sniping occurred in the time frame falling undealfdk’s command and that he ordered
shelling or that he knew about it. The TC did nstablish a single shelling incident
with sufficient details, namely the date and plateshelling and the victims that the
shelling would have provoked® Taking into account that the TC could find that
Praljak had a role in the activities in Mostar ofgtween 24-07-1993 and 09-11-
1993"%° and that it found that the shelling occurred befwvearly 06/1993 and early
03/1994'"" the TC should have established specific sheltisiglents for which it held
Praljak responsible. Regarding sniping incients|j& cannot be held responsible for
incidents that occurred before 24-07-1993 and &®ef1-1993;"8 therefore it cannot

be responsible for incidents n*£? n°2*%°n°311 n°1322gnd 14123

1108 3 Vol-1V,para.579;

1109p04125;

110p05692, J.Vol-IV,para.579;

11 p05692;

125, prg Ground 23,paras.286-289;
1135ypra Ground 23.1,paras.281-282;
H14sypra Ground 21,paras.256-273, Ground 20,paras.247-254;
1133 Vol-l,paras.996-1018;

1118 3 Vol-1V,para.577,578,581;

1173 Vol-l,para.996, Vol-1V,para.582;
M85y praparas.481,483;

119 3 Vol-Il,para.1043-1046;

1120 3 vol-11,para.1047-1060;

121 3 Vol-Il,para.1048-1070;

1122 3 vol-Il,para.1152-1163;

123 3 Vol-ll,para.1164-1174;
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487. For none of mosques in East-Mostar, the TC estaddi the date of destructidif? The
only Mosque for which the date of destruction itabkshed is situated in West-Mostar
and was destroyed in 05/199%. As one Mosque was destroyed in the period in lvhic
Praljak had no role in events in Mostaf and as the date of destruction of other

Mosques was not established, Praljak cannot berasfbnsible for their destruction.

488. When the events in Rastani took place, Praljakim&sozor and then he went to Citluk
in order to assure the passage of a convoy forMastar**?’ While Praljak appointed
Stampar as Commander of the Rastani battlefiéftthere is no evidence that he was
informed about the events in Rastani or that hedmycknowledge about them. The fact
the Commander of a battlefield was appointed aat@y combats?® militates in favor
of Praljak’s ignorance of any combat activitieghis area. The HVO did not issue any
order to attack Rastani or to conduct any offensigion in the area. The only HVO

order regarding this area required that the defénes be securett®

489. The TC concluded that the only conclusion thabiild reasonably draw is that Praljak
knew that these crimes would be committed during diperations in RaStani and
Mostar*®! Except the fact that Praljak was the HYOMS Comneardlring a part of
the relevant period, the TC did not give any realow it came to this conclusion.
There is no single evidence that Praljak was aviermed about any crime and the TC
itself concluded that Praljak was not in Mostaraavéhen the events in Rastani took
place!*?> On the basis of the sole fact that Praljak wasramander, the most that the
TC could have concluded was that he must have knalout crimes, but this fact
without other evidence does not demonstrate thaadteally knew what happened.
While the TC stated that the more physically rentoike superior is from the

commission of the crimes, the more supplementatiadvill be required in order to

11243 Vol-ll,para.1369-1377;

123 3 vol-Il,para.791;

1126 3 vol-Il,paras.577,578;

127 3 Vol-1V,para.588; 3D00366, Witness-BJ,T.5721-5724
1128p04508;

1129 3 Vol-Il,para.956;

1130p04476;

1131 3 Vol-1V,para.586;

1132 3 Vol-1V,para.588;
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establish actual knowledd&? it did not apply this standard when it assessedjdkr

knowledge of facts.

44.2 The TC made errors regarding Praljak’s inbgttt respect to crimes in Mostar

490. The TC found that Praljak knew that crimes wouldcbenmitted during the operations
in Rastani and Mostar and concluded, thereford, lraintended to have the crimes
committed"*** Besides the fact that the TC did not properly ldisth Praljak’s
knowledge about the committed criné it also failed to establish correctly his
intention. The TC satisfied itself to draw the Ased intention from his knowledge.
The Accused knowledge does not shows his intenaowledge and intention are two
separate elements ofiens reaand each shall be established separately and #éeyon
reasonable doubt. In no case the mere knowleddethibacrimes would be commit
show the Accused intention to commit them. The ntbst TC can conclude in such
case is that the Accused accepted that crimesrelited, but this kind of intent is not

sufficient for the Accused responsibility in tharmne of the JCE-I.

45" Ground: Errors related to Praljak’s role in Vares

491. For all the reasons set forth in the™48round, the Judgment should be reversed on
Count-1, Count-2, Count-3 Count-10, Count-11, CailhtCount-13, Count-15, Count-
16 and Count-19 and Praljak should be acquittetiesfe charges with respect to Vares.

45.1. The TC made errors when it concluded thdjdRraarticipated in planning/ directing of

military operations in Vares

492. The TC found that Praljak participated in planngigécting HVO operations in Vares
in 10/1993'**Taking into account the evidence and TC own findifigis unclear

which operations Praljak planned/directed.

493. The main action in Vares in 10/1993 was in Stupaj but the TC found that Praljak
did not take part in the decision to attack theagi#''®*’ There is no evidence that

Praljak planed/directed or participated otherwrsthat action.

1133 3 Vol-1,para.248;

11343 Vol-1V,para.586;

135Suprg Grounds 41.1,paras.451-452;.
1138 3 Vol-1V,para.594;
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According to TC, Praljak issued an order requediag the situation in Vares be sorted
out without showing mercy towards anydn& The evidence show that on 23-10-1993,
the Commander of the local Brigade informed Prafbkbut the ABIH strong attacks
and intensive shelling of the tow® This report does not contain a single word
regarding any HVO military action.The situationVares was chaotic and the HVO had
intern problems and local quarréf®. The evidence show that the HVO, at that time,
was principally concerned by the HVO chaotic in&rsituation and information that
ethnic cleansing in Muslim and Croat villages miggate occurred and that it attempted
to place the situation under conttdt! In that situation, Praljak instruction could noit b
concern the situation within HVO, patrticularly detlocal Commander requested the
assistance of experienced officé¥¥. The words that Praljak used in his own language
indicate that this instruction was aimed to resttian of the order in organizatidH*®
Thus, the TC interpretation of this document aciewydo which the instruction targeted

é144

Muslim peopl Is erroneous and without any basis in evidence.

The TC misunderstood Praljak testimony as it carsid that he gave two versions
about this document and contradicted him5§éfPraljak actually gave two times the
same explanation of the document. Contrary to t@efiliding, he never said that the
words “show no mercy to anyone” concerned three Hidliliers responsible for the
problems in Stupni D&**® He testified that these words concerned threeopsrput in

isolation whose names were underlined in the dooumM&When cross-examined by
the Prosecution, he said that he wrote this instm@fter he received various reports
about smugglings*®and that this instruction concerned only Croapteb*® Actually,

while Praljak used different words he said twicaalbky the same thing as three persons

1373 Vol-IV,para.61;

1138 3 Vol-1l,para.318, Vol-IV,para.591;
1139p06020;

1149p06291, [REDACTED], P06069, [REDACTED];
141p06022;

11423p00808;

143 praljak, T.41904;

1144 3 Vol-lll,para.318, Vol-IV,para.591;
1145 3 Vol-lll,para.322;

1146 Idem

147 praljak, T.41902-41903, 3D00823, p.8;
148 praljak, T.43727;

1149 praljak, T.43730;
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whose names were underlined in the documé&fiterere people who were accused of

smuggling™***

The TC made the same error with Petkovic testimorfy.[REDACTED]*®?
[REDACTED] confirms, in substance, Praljak testimas the evidence confirm that
persons placed into isolation were underminingntii¢ary potential of the VareS HVO

by demobilizing troop$™*

The TC, therefore, committed a gross error in assent of evidence when it ignored
Praljak and Petkovic concordant testimohigsand concluded on the basis of
improperly assessed evidence and [REDACTED]that the HVO forces in Vares
received and interpreted Praljak's order as peromgs act violently at least from the

time Praljak's order was received’

The TC did not only omit to properly consider theaning of the documemt® but it
also omitted to consider that the document is nadraler and that it was not addressed
to the HVO soldiers and it was not intended to istributed among therlt>® While the
TC admitted that the content of document was leamdng the HVO soldiet¥? it
omitted to consider that this fact demonstrates amdy that the document was not
addressed to the HVO soldiers, but also the lacksdipline in the HVO local brigade.
The criminal responsibility of the Accused cannat lkstablished on someone
interpretation of his intentions particularly where TC is in possession of concordant

direct evidence showing exact meaning of the Aot esgs™*®*

The TC conclusions are completely illogical anccamtradiction with its own findings
as violent and brutal acts were mostly committed 28310-1993:*°? before the

Praljak’s document reached the local Vares soldiers

11503p00823,p.8;

151 p06291,p.3;

1152 3 Vol-1V, para.323;

153 IREDACTED];

1154 3 Vol-lil,para.328, [REDACTED], P06069;
1153 3 Vol-ll,para.324;

158 |nfra, [REDACTED];

157 3 Vol-ll,para.326 ; Vol-1V,para.591;
11%83D00823, page 8 ;

11593p00823page 8,Praljak, T.43727;

1160 3 vol-ll,para.325;

161 praljak, T.41902-41903,T.43730, [REDACTED], 3D00g28;
1162 3 Vol-1l,para.333-348;
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The TC erroneously concluded that Rajic orderedBbleovacBrigade to control the
entry and exit checkpoints in VaresS located irzitge of responsibility in executing a

Praljak’s order-®

The TC omitted to consider that checkpoints egisteVares well
before this Rajic’s ordét®® and that they were not established pursuant t§aRs

order.

The TC found also that Praljak issued an order 5A11993 for the purpose of
organizing the defence of Vare€> The TC properly concluded that Praljak issued that
order, but this order was issued after the ABiHtaifdaunched the attack on Var&$
and at the very dramatic moment when the ABiH euténto the towrt'®” Besides the
fact that in such situation it was logical for th&& Commander to issue an order to put
up resistance, this order is a military regulareoroh execution of which no criminal
acts were committed. Moreover, this order is comabfedisconnected from events in
Vares in 10/1993 as it followed a newly arisenadittn marked by the ABiH takeover
of the town.

Therefore, the TC erroneously concluded, withoyt @ridence and contrary to its own
findings-°® that Praljak participated in planning/directing E\bperations in Vares in
10/19931%°

The TC made errors regarding Praljak knowdesfccrimes committed in Stupni Do

and

The TC made errors regarding Praljak’s nolerimes in Stupni Do

The TC concluded that Praljak was informed of tharders of people and the
destruction of Muslim property in Stupni Do no latkan 05-11-1993'"° By reaching
this conclusion, the TC recognized that the evidean the record do not allow a
conclusion that Praljak got knowledge about Stupmievents before 05-11-1993. The
TC admitted that Praljak was only later informedsofme of the crimes committed by
the HVO members during these campaigns (murdekéusfims who did not belong to

1163 3 Vol-1V,para.592;
11%43p00803;

1165 3 Vol-1V,para.593;
1166 p06440;

1167 3 Vol-1ll,para.507;
1168 3 Vol-1V,para.61;
1169 3 Vol-1V,para.594;
1170 3 Vol-1V,para.595;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



IT-04-74-A 17678
130

Public

any armed force and the destruction of propéft§)Thus, it is evident that Praljak had
no knowledge of these crimes prior to their comroiss

504. Under the JCE-I responsibility the accused mush botend the commission of the
crime and intend to participate in a common planeai at its commissiot/? If Praljak
got knowledge about crimes only after their commoissit is evident that he could not
have intention to commit them. This is particularlye in this case in which Praljak had
even no knowledge of the military action during @¥hihe crimes were committed and
which was decided by Commander of actféfwho did not consult the MS.

505. Actually the TC found Praljak’s contribution to mres committed in Stupni Do in the
concealment of the crimé!* While Praljak’s contribution to concealment of ttrémes
in Stupni Do is contestéd’® even if such contribution existed it cannot besidered
as required contribution in the frame of the JCHnlthe JCE, the Accused acts or
omission constituting his contribution to the JCEsnform a link in the chain of
causatior!”® The activities aimed to conceal a crime could Hasen a contribution to
the JCE only if the crimes were envisaged in CCR irthe Accused intended to
conceal them before they were committed. In thegecase, the TC could not find
any link between Praljak activities and crimes catted in Stupni Do and it failed to
establish properly and the Accused contributiothe committed crimeand hismens

rea.

45.4. The TC made errors when it concluded thatjdRra&ontributed to dissimulation of

crimes in Stupni Do

506. The TC found that HVO forces obstructed access UbiPROFOR to Stupni Do
between 23/25-10-199%" and that Praljakrevented UNPROFOR from uncovering the

consequences of the HVO operations in Stupnt'fb.

1713 Vol-1V,para.597;

172 Brdjanin AJ, para.365 ;

173 3 Vol-1V,para.61;

1174 3 Vol-IV,para.597;

1175 |nfra,Ground.45.4,paras.507-515 ;
1176 Milutinovic TJ,para.105;

177 3 Vol-lll,para.475; Vol-IV,para.592;
1178 3 Vol-1V,para.621;
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507. The TC finding is illogical as it found itself th&raljak had no knowledge at all about
events in Stupni Do until 05-11-198%. Thus, at the moment the UNPROFOR did not

have access to Stupni Do, Praljak knew nothing ath@uevents that occurred there.

508. The TC accepted the Prosecution interpretation wtlemce without its proper
assessment and referred to the Prosecution PrieBFigd as basis of its findings2° If
the TC properly assessed evidence it would undetsthat documents P06066
[REDACTED] do not deal with access to Stupni Do,t REDACTED]'®
[REDACTED].*®? Equally and contrary to the Trial Chamber findiffgjthe fact that
Bobovac Brigade was tasked to control entry ant @éhéckpoint§'®* has no link with
UNPROFOR but with chaotic situation in Vares.

509. While local HVO forces did attempt to prevent UNPIR@R to enter into Stupni Do,
this behavior cannot be attributed to the HVOMSt@Praljak. All UN documents
confirm that the local HVO was obstructing the @st®° and that they were not
obeying to its commantt®®

510. The TC admitted that the HVOMS, when it was infodvaout events in Stupni Do,

requested report on these events in order totiailievestigations®’

511. On the basis of Witness-EA testimony, the TC comhetlithat the HVO and Praljak
intended to deceive the international community anadke it believe that investigations
were underway into the crimes committed by the HW@mbers in Stupni Do in
10/1993"°8

512. While [REDACTED], it does not mean that it was tbbjective of the HVO and
particularly of Praljak when he signed the ordsuesl by Petkovic. The evidence show

that the HVO initiated investigations when it wasormed about the events in Stupni

179 3 Vol-1V,para.595;

1180 3 \/ol-Il,para.471,FN n°1018Vol-1V,para.621,FN &8;
18 IREDACTED];

182 IREDACTED];

1183 judgment, Volume 1V, paragraph 621;

1184p06114 Suprg Ground.45.1,para.500;

185p06122 ; P06140 ;

1186p06144, page 1 ; P06140, page 4 ;

1187 3 Vol-1V,para.596; 4D00834;

1188 3 Vol-1V,paras.596,623;
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Do.1*® There is no evidence at all that the HVO requestéports in order to initiate

investigation was not genuine and that Praljakri@adeal will to initiate investigations.

513. Praljak was informed about crimes in Stupni Do ngiihe meeting on 05-11-1945°
Contrary to the TC finding®* he did not attended this meeting as member oFH¥®
Government, as he has never been its member, bl¢ &VOMS Commander. During
this meeting it was not only that the investigasido® conducted but also that those who
were responsible for crimes be adequately punistiédraljak was aware that the
HVOMS took measures regarding investigatiofisand had not reasons to believe that

the investigations would not be properly conducted.

514. Praljak left the HYOMS upon his own request to &leved from duty** reiterated on
05-11-1993'%° and there is no evidence that he knew anythingtafoother conduct of
investigation on Stupni Do events or about Rajeniity change’s® as he left the JCE,

few days after he was informed about these crirhiés.

515. All factual findings underlying the elements of tbieme or the form of responsibility
alleged, as well as all those indispensable fopmviction, must be made beyond a
reasonable douBt?® In the present case there is no evidence at all Braljak
participated in the concealment of crimes in Stupni or that he had intention to

conceal them.

46" Ground: Errors related to Praljak’s role in crime s in DC

516. The TC admitted that Praljak authorized accessabe®&Dretelj prison's®. The TC
admitted also that Praljak’'s orders authorizing #teess to DC were not always
respected®® The TC also admitted that Praljak asked the Gaplparracks to send

1189 4D00834, P06137, P06454,p.112;
1193 vol-1V,para.595;

1191 3 Vol-1V,para.595;
192p06454,p.112;

11934D00834;

1194p05973;

19°p06454,p.56;

1196 3 Vol-1V,para.497;

1197 J.Vol-1V,para.1228;

119 Halilovi¢ AJ,paras.125,129; Ntagerura, AJ,paras.174-175;
1199 3 Vol-1V,paras.603,611,612;

12003 vol-1V,para.603;
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mattresses to Dretelj Prison when he learnt theiimets were sleeping on the
floor.***The TC recognized that Praljak issued orders fobeBa Prison to be
reorganized so that the detainees would receiverwitod, mattresses and be able to
wash, in accordance with the laws of {&rand that he forwarded to persons in charge
of prisons orders requesting the respect of'8€The TC also established that Praljak
organized at least one conference on IHL and Higed pamphlets on this subject to
the HVO forced?%*

517. Although all actions Praljak undertook with respecDC were aimed to improvement
of detainees conditions and to implementation of'&€the TC found that he did not
make any real effort to remedy the conditions EsthDC*%°

518. The omission of an act can lead to individual cnahiresponsibility under Art.7.1 of the
Statute only where there is a legal duty to'&ttas any criminal responsibility for
omissions requires an obligation to &t The criminal responsibility may be engaged
only if the omission constitutes a willful failute discharge such a dut§’’

519. The TC did even not attempt to establish if Prahakl legal duty to act with respect to
DC and therefore could not establish this fact Whecnecessary to engage the criminal

responsibility for omission.

520. While the TC generally stated that all Accused asnimers of the JCE, knew that most
of the crimes had been committed and intendedttiese crimes be committed in order
to further the CCP** it could not find the requirethens reafor crimes linked to
Gabela&Dretelj DC with respect to Praljak. The T@uld only conclude that Praljak
had to have known that the conditions of confinemen Gabela Prison were

&211

problemati¢?** and that he was aware that the conditions in fetison were podf*?

1201 4em
1202 3 Vol-1V,para.602;

1203 3 ol-1V,paras.607,608;
1204 3 Vol-1V,para.498;
1205gprg para.516;

1208 3 \/ol-1V,paras.611,614;
1207 Galic AJ, para.175;

1208 Ntagerura AJ,para.334;
1209 g|askic AJ,para. 663;
12103 vol-1V,para.67;

1211 3 Vol-1V,para.609;

1212 3 Vol-1V,para.614;
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and accepted these crimé%’ The mens reahat the TC attributed to Pralj£k? is not

sufficient for conviction in the scope of the JCEBesides the fact that words
“problematic” and “poor” do not mean in themseltbat crimes were committed in
these DC and that the TC did not establish thaljaRravas aware of any crime that
might have been committed in these DC, the TC daile establish the required

intention of the Accused.

521. In order to convict an Accused for his participatio the JCE-1, the intent to perpetrate
a certain crime is requiréd® The TC could not conclude that Praljak had thgiired

intent as it only concluded that he accepted critiigs

522. For all the reasons set forth in the™4Ground, the Judgment should be reversed, on
Count-1, Count-7, Count-8, Count-10, Count-11, Gy Count-13, Count-15 and
Count-16 and Praljak should be acquitted of théseges with respect to DC.

47th Ground: Errors related to Praljak’s conviction under JCE-III

523. The TC made general lump conclusion that the Aatuse the JCE members knew that
thefts might be committed by the members of the H\d0e to the atmosphere of
violence to which they contributed, or for somegdo knowing the violent nature

thereof, and took this risk knowingly.

524. As the events in GVM and in Rastani did not fornmt e the CCP?Y’, crimes that
could have been committed in GVM in 01/1993 or iastni in 08/1993 cannot be
considered as NFC of the CCP implementation andnhatarfiall under JCE-III

responsibility.

525. In the case that the AC would find that these csimvere committed in implementation
of the CCP, Praljak still cannot be responsibletf@m as these crimes were not the

NFC of the CCF*®and were not foreseeable to Praljak.

1213 3 Vol-IV,paras.611,614;

12143 Vol-IV,paras.609,611,614;

1215 Tadic AJ,para.228;

1218 3 Vol-IV,paras.611,614;

1217Suprg Ground 15.,paras.234-2&kipra Ground 29,paras.325,327-329 ;
12185prg Ground 36,paras.353-356 ;
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526. According to case-law, the Accused can only be hetgponsible, under JCE-III, for a
crime outside the CCP if, under the circumstandeth® case it wagoreseeabldhat
such a crime might be perpetrated by one or otheminers of the group and if the
accused willingly took the risk that such a crimigim occur?'® The crime must be

shown to have been foreseeable to the accusedtiouper**°

527. The TC did not give any reason why it considereat fPraljak should have foreseen
these crimes. It satisfied itself by finding thaetHVO military operations and the
takeover of these localities unfolded in an atmesplof extreme violence, and that
therefore Praljak could have foreseen that the HWé&nbers would commit thefts in
these location$**

528. Whatever the circumstances of the events in GVMewe@raljak had no knowledge
about them. He came to GV on 16-01-19&3 At that moment, Croats and Muslims
were still allies although ABiH started to attable tHVO position in and around G¥?°
No precedent similar situation existed and the H\&d never been involved in theft of
Muslims property. Praljak came to GV with intentdalm down the situatiotf>* he
could not know that the conflict will outgrow intoolent armed conflict and that the

thefts might be committed as consequence of tima¢eiconflict.

529. Praljak could not foresee that theft were to be mitted in Rastani. There is no
evidence at all that Praljak had any knowledge thotivities in Rastahf®> and there is
no evidence of similar HYO behavior which wouldkrewn to Praljak and that would

permit him to foresee the commission of thefts.

530. While, for the purposes of JCE-III liability, it isot necessary that an accused be aware
of the past occurrence of a crime in order forgame crime to be foreseeable to him,
the JCE-IlIl mens reastandard requires that the possibility of crime sodficiently

substantial as to be foreseeable to the acciiédd.

1219 Brdjanin AJ,para.365; Sainovic AJ,para.1061;

1220 Brdjanin AJ,para.365, TatliAJ,para.220, Kvika AJ,para.86, BlaskiAJ,para.33, StakiAJ,para.65;
1221 3 vol-1V,paras.635 and 638;

122 praljak, T.40570;

122 5.prg Ground 15.1,para.235;

12245.prg Ground 42,paras.464-465;

1225 5 praGround 44,paras.488-489;

1226 sainovic AJ,para.1081;
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531. The thefts in GVM and Rastani were not foreseedblé’raljak and he cannot be
responsible for them in the frame of the JCE-III.

532. The Chamber drew inference that Praljak knowingbktthe risk that thefts would take
place from his role in planning/directing or fatgting the HVO military operations in
GV and Rastani. Praljak did not planned/directed HWVO military operations in
GVM'#?" and Rastanf?® thus the TC inference is based on the erroneasthblished

facts and it is also incorrect.

533. Finally, in order to convict an Accused under JOEthe TC should have established
that he willingly took the risk that a crime mightcur??° In the present case the TV did
not establish that the Accused willingly took thesk and concluded that he took the
risk “knowingly”. Knowingly and willingly are not ygonymous, knowingly being
much broader. Thus, the TC applied wrong legaldstechfor establishment of theens
resrequired for the JCE-III.

534. For all the reasons set forth in theé"4@round, the Judgment should be reversed, the
conviction against Praljak should be set aside oan©22 and Count-23 and Praljak

should be acquitted of these charges.

48" Ground: Errors related to Praljak’s conviction for CAH

535. The mens reaof CAH is satisfied when the accused has the rdquistent to commit
the underlying offence(s) with which he is chargadd when he knows that there is a
generalized or sustematic attack on the civiliapytation and that his acts comprise
part of that attack® or at least he must have taken the risk that tis were part
thereof'**! Thus, the Accused knowledge that there is an lat@t the civilian

population, as well as knowledge that his act i fpereof, is requiret*?

12275ypra Ground 42,paras.465-468;

12285 praGround 44, paras.488-489;

1229 5 prgpara.526;

1230k ordic AJ,para.99, BlaskiaJ,para.124, TadiéJ,para.248;

1231 Kunarac AJ,paras.99,102, Sainovic AJ,para.270,271;

1232 Kordic AJ,para.100, BlaskitJ,para.125, Kunarac AJ,para.99,103;
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536. The fact that an accused is convicted in the frafrtae JCE does not change or replace
elements of crimes defined in the Statute andntleas reaelements required for an

offence listed in the Statute cannot be altéféd.

537. The TC found that the perpetrator of the crime niaste knowledge of the attack on
the civilian population and of the fact that hig &cpart of that attack®* it failed to
establish that Praljak had knowledge about thelatba civilian population and that his
acts were part of that attack. The TC satisfieelfitwith general lump finding that the
acts constituting the widespread and systematiaclatton the Muslim civilian
population of HZ(R)H-B were committed and that therpetrators of these acts had
knowledge of the attack and were aware that thefis ere part of this attatk®
However, this finding, as the TC indicated in tifeeceding the relevant paragraph,

concerns the direct perpetrators and not the Actuse

538. Having omitted to establish a required elemenhefmens reaof the Accused, the TC
failed to establish all constitutive elements oé t8AH. As no conviction can be
pronounced imens reds not established, the Judgment should be redenseéCount-1,
Count-2, Count-3, Count-6, Count-8, Count-10 Cdl@t-and Count-15 and Praljak
should be acquitted of these charges.

49" Ground: Lack of reasoned opinion

539. The fair trial requirements of the Statute incldlde right of each accused to a reasoned
opinion by the TC under Art.23 of the Statute argBtBr(C) of the Rules. A reasoned
opinion ensures that the accused can exercisaghisaf appeal and that the AC can
carry out its statutory duty to review these app¥af

540. As a general rule, a TC is required only to makeliigs on those facts which are
essential to the determination of guilt on a patéic count:?*’ The TC failed to provide
adequate reasons for its conclusions on crucialkes®f crimes falling under JCE-I

responsibility and on Praljak responsibility foesie crimes. The TC failed to provide

1233 gtakic TJ,para.437;

1234 3 Vol-1,para.45;

1235 3 Vol-IV,para.651;

1236 Krajisnik AJ,para.139, Limaj AJ,para.81, HadzZihemac AJ,para.13, Naletiti AJ,para.603; Kvéka
AJ,para.23,288;

1237 K rajisnik AJ,para.139 ; HadZihasanéwJ,paral3;
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reasons for the CCP scdp® and for its expnsion in 06/1993 It also failed to
explain how, when and why crimes for which it cated Praljak with respect to
GVM,*** when only the initial CCP existed, entered in CPP.

In addition, the TC convicted Praljak for murdersier JCE-I2** although it found that
murders in Mostar cannot be included in C&B.If murders in Mostar did not form
part of CCP, it is not clear how Praljak could lbavicted for these crimes under JCE-I.
Furthermore it is not clear how certain crimes muden CCP in some municipalities
and did not enter in other municipalities. If CGPniot identical for all municipalities,
then they were several CCP and thus several JC&E.TThdid not give any reasons
which would enable the Accused to understand hiwicton for murders in Mostar

and other municipalities.

The TC found Praljak guilty for crimes committedGY, Prozor, Mostar and Vares and
in DC Gabela&Dretel}*** The TC concluded that Praljak is held responsilaieonly
for these crimes but for all of the crimes formpayt of the CCP. As stated before, the
TC did not clearly establish crimes that were ideld in CCP. It failed also to establish
which crimes formed part of the initial CPP andras which were added later. The TC
finding is completely unclear as Praljak cannotwrto what crimes the TC refers and
if it found him guilty also for crimes committed ihablanica, Stolac, Ljubuski and
Capljina. Except the indication that unspecifieones fall under unspecified CCP, the
TC did not give any reasons why it holds Praljadpmnsible for them.

The TC rendered incomprehensive and contradictaryg@ent without reasoned
opinion with respect to JCE-I core crimes and Bkatesponsibility, central issues for

criminal responsibility, denying therefore Praljskight on effective appeal.

The lack of reasoned opinion affect TC findings@@P and thus the whole Judgment,
therefore for all the reasons set forth in thd" 48round, the Judgment should be
reversed on all Counts and Praljak should be aegudf all charges.

1238 3 Vol- IV,paras.44,64,68; Supra, Grounds 7.1,pa825134, Ground 39.2,paras.412-414;
1239 3 vol- IV,para.59; Supra, Grounds 7.1,paras.132GBund 7.2,para.137;
12403 Vol- IV,para.630;

1241
1242

Idem;
J.Vol- IV,para70 and 72;

12433 Vol- IV,para.630;
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50" Ground: Errors related to admission of Mladic diaries

545. The improper admission of Mladic diaries affectdfimys on Praljak’s responsibility.
Therefore for all the reasons set forth in thd" 8Bround, the Judgment should be

reversed on all Counts and Praljak should be aegudf all charges.

50.1 The TC made errors when it admitted Mladic diais evidence

546. Under R89(C) and (D) of the Rules, the TC may admit relevant evidence which it
deems to have probative value and may exclude esc&dd its probative value is
substantially outweighed by the need to ensurdararfal. If the TC properly applied
these rules, it should not have admitted Mladiciett***

547. When the TC admitted Mladic diaries it completainored the well-established case-
law for admission of evidence in re-opening acaggdio which only in exceptional
circumstances where the justice of the case so msnthe TC will exercise its
discretion to allow the Prosecution to adduce newdemce after the parties to a
criminal trial have closed their ca¥&” The strict application of the criteria developed
must lead a professional judge to deny these ssinis for the reason that the
reopening of a case cannot occur at a late staggegiroceedings save in exceptional
circumstances, and then the TC is obliged to pwhcgeumspectly in order to spare the
accused from becoming the victim of an injusticed,an addition, the probative value
of this evidence must more than outweigh the piegudhereof-**® The TC did not
establish exceptional circumstances which warrathiedadmission of Mladic diaries
and it did not give proper consideration to prepedcaused by the admission to the
Accused.

548. The admitted Mladic diaries treat directly withsieind conduct of the Accus&d! but
the Accused did not have proper opportunity to lengle the evidenc€’® Thus the
admission of these diaries violated the fundamektalised right to fair trial.

549. The TC did not respect principles and standardsired) for admission of documents
under R89 of the Rules.

1244p11376, P11377,P11380, P11386,P11388, P 113893 1R 11392;
1245 Celebici Decision, 19/08/98,para.27;

1246 Decision 06/10/10 Diss.Op,p.13;

1247p11380,p.1-3;

1248|nfra, Ground 50.2,paras.559-565;
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550. The authenticity of diaries was not properly essdiad, the TC refused to undertake the
graphological analysis of the diarté§ and Defence could not do it as it could not
obtain the original document&’ The Mladic diaries concern the essential is€dés
and therefore there must not be even a shadowdotibt concerning the authenticity of
the Notebook$?*? The TC satisfied itself with Milovanovic statemeatcording to
which Milovanovic recognized Mladic handwritid® Milovanovic is not a
handwriting expert and his statement should notehasen accepted without further
verification as it does not ensure from a technisatspective that these writings

originate in whole or in part from Mladic’s hah@’

551. The TC relied on decision of another TC in anothasé?*>> which is completely

improper in a criminal case.

552. Even if Mladic was the author of these documerits, TC did not establish in which
circumstances these diaries were written and ifr tb@ntent represents the objective
description of events or author subjective imp@ssiand interpretations. Milovanovic
said that some portions of diaries were writtensbyneone el$é€>® and that Mladic
often wrote on loose sheets of pafféf.Thus, it is completely unclear if notes in diaries
were written during the meetings or later. The aion of diaries without hearing their
authors is sensible as it could result in unfaisrtesthe Accusetf:®

553. The TC treated Mladic diaries contrary to principtiat it affirmed®® regarding the
assessment of evidence and standard of proof anitednto give reasons about their
probative values although it based some key firgliregarding existence of the JCE
and the Accused role in it solely on the basihese diarie$?®°

554. Although the TC affirmed that it gave specific coesation to the source of the

document, to its author, to the possibility of gadictions with other exhibits and to the

1249 ecision 06/10/10,para.51;

1250 becision 23/11/10,paras.26,27;
1251 Decision 06/10/10,para.59;

1252 Decision 06/10/10 Diss.Op,p.5;
1253p11391,para.5;

1254 Decision 06/10/10 Diss.Op,p.5;
1255 Decision 06/10/10,paras.47,51;
1256p11391,paras.17-21;
1257p11391,para.12;

1258 Delic Decision, 16/01/08,para.20;
1259 3 Vol-1,paras.275,382,402,404;
12603 vol-1V,para.18, FN n°52,53,54;
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fact that the Parties had contested its autheptarid that it has accounted for the fact
that the Parties did not have an opportunity totpetdocument to the test in cotft!it

did not apply any of this principles on assessrméMladic diaries.

The TC also stated that it hold that evidence nbjexted to adversarial argument in
court, such as written statements admitted und@bR@and R92juatercould be taken

into account to establish the constituent elemefitshe crimes and the modes of
responsibility of an accused only if it corroborht® would be corroborated by other
evidence admitted into the recdf@® While the TC specifically referred to written
statements admitted under R@2and R9Zuater, it should have applied this principle
also to Mladic diaries, but it omitted to do it amded these diaries without any

corroboration:?%3

The TC affirmed that it gave consideration to hagrsvidence only insofar as it was
corroborated by other evidence admitted into tle®nek and that it decided not to rely
on evidence that could be characterized as hearsage source is unknowf* Mladic

diaries are a hearsay evidence which source isaat uncertain, yet the TC failed to

apply in their assessment principles that it ancedrio be applied on hearsay evidence.

The TC is not required to articulate every stepitefreasoning for each particular
finding it makes nor to set out in detail why itcapted or rejected a particular
testimony®®® however, the requirements to be met by the TC beakigher in certain
cases?*® The TC should have given its reasons regardingtblative value of Mladic
diaries because these documents were admittedvieryalate stage of tridf®’ the
Accused strongly opposed to their admis&Bhand contestedinter alia, their
authenticity”®> The TC stated that it decided to limit the adnoissbf the evidence
presented in the Motion to evidence essential éocidise, namely the evidence going

directly to the alleged participation of certaincased in the JCB° which indicates

1261 3 vol-1,para.382;

1262 3 vol-1,para.402;

1263 3 vol-1,paras.18;

1264 3 Vol-1,paras.404;

1265 K rajisnik AJ,para.139

1266 K rajisnik AJ,para.139, Kvitka AJ,para.24;
1267 Decision 06/10/10;

1268 Response 23/07/10;
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that the evidence is potentially highly prejudictal the Accused who did not have
opportunity to refute it.

558. As the TC informed the parties that a conclusiveeasment of the relevance, reliability
and probative value of the evidence would be dong at the close of the proceedings
once all inculpatory and exculpatory evidence beingthe record?’* it should have
provided a reasoned opinion about the probativeghtenf Mladic diaries and their

impact on its findings.

50.2. The TC made errors when it denied to Pratfak right to challenge inculpatory

evidence

559. The TC denied the Accused right to re-open its easkto refute the Mladic diariés’?
Thus, the TC failed to assure the equality of ab@tveen parties and refused to the

Accused his right to fair trial.

560. The right to fair trial is fundamental Accused tighuaranteed by Art.21.2 and 21.4.(e)
of the Statute. According to Art.20.1 of the Stajuhe TC has a duty to ensure that a
trial is fair and expeditious and that proceediags conducted in accordance with the

rules of procedure and evidence, with full respercthe rights of the accused.

561. The principle of equality of arms is inherent ineticoncept of fair triat?’® This
principle shall assure to both parties an equalodppity to present the case under
conditions that do not place the Accused at anempgible disadvantage vis-a-vis his
opponent?’* Furthermore, both parties shall have knowledgaraf comment on the

observations filed or evidence adduced by eitheypa’

562. The TC admitted in extremely late stage Mladic @it the Prosecution requést
and denied the Accused request to re-open hisicasder to refute the newly admitted
Prosecution evidenc@’’ Thus the TC deprived the Accused of his right tespnt his
own case in same conditions as the Prosecutiowldich is an essential element of the

fair trial.

1271 dem
1272 pecision 23/11/10;
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The TC denied the Accused request to tesig voceand to refute himself the Mladic
diaries evidenc&’® The TC considered that the Accused Defence coxdicise its
right to respond in its closing brief and in itesihg argument¥’® Thus the TC did not
make any difference about Counsel submissions wdriemot and cannot be evidence
and the Accused testimony which is evidence. Theitkeld Mladic diary concern the
Accused acts and conduct and describe a meetinghwhe Accused would have
attended?®® The Accused testified in his own case and it wdddogical and legally
correct to give him opportunity to testify aboue tlacts which concern him directly and

evidence which was not available when he testified.

While the TC acknowledged that the evidence propdse Praljak intended to refute
the intention of the BiH Croats pursuant to theieeting with Serb authorities to
commit crimes in order to achieve their goal of aré¢ég-Bosna dominated by
Croatd?®! it found that the allegations the Praljak Defemmends to refute do not
come under the scope of the motions to reopenabke*®? This conclusion proved to
be completely incorrect as the TC used Mladic d&in order to establish the existence
of the JCE and its CCP* which would be precisely Croat domination over d¢égy

Bosnal?®

Having deprived the Accused of the right to refBt@secution evidence admitted not
only after the closure of the Prosecution casealsd after the closure of the Accused
case, the TC denied to the Accused his fundameigtal to fair trial and put him in a

sensibly unfavorable position with respect to thesBcution.

1278 Decision 23/11/10,para.28;
1279 dem

1280p11380,p.1-3;
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51 Ground: Errors related to refusal to admit exculpatory evidence

566.

567.

568.

569.

570.

The TC Decisions denying the admission of evidgmoposed by Praljak put him in
unequal and unfavorable position. The TC appliedtst standards to Praljak proposed

evidence than to evidence proposed by the Prosecat?

From the beginning of the trial, the parties weafled to use extensively RB&/ter
statement$®® When Praljak requested admission of Bi92statement$®®’ the TC
denied his request and called Praljak to refilerlais requedt®® On 14-09-09, Praljak
requested again the admission of Bi82statement$?®® Four months after Praljak
closed his case the TC denied Praljak request edeterl the Accused to file renewed
request with maximum 20 statements/transcfipfsspecifying that it will not accept
statements exceeding 30 pad@SThe Prosecution was not limited either in numiter o
tendered R9@s statements or in their length and more that 1G8s€tution R9Bis

statements were admittéd?

The aforementioned decision denied to the Acculedight to fair trial as he was put
in unfavorable positiof®®® The TC did not indicate, before Praljak preserttisdcase,

that the possibility to tender R92bis statementldidae limited. If he knew that the TC
would limit R92bis statements, he would organize tresentation of his case

differently.

The AC granted partly the Accused appeal with reisfe page-limit considering that
the TC order was not sufficiently clek?* Finally, only six R9®is statements tendered

by Praljak were admittetf

In its R9is Decisions, and in other decisions regarding evdidegendered by Praljak,

the TC did not apply the standards required for iagion of documents and it

1285 DecisionR9Pis 16/02/10,DissOp,p.5
12861 6721-6722,T.7533,T7.9983-9984,T.10090,T.27333,33®,T.27340;
1287 Motion 27/01/09;

1288 Decision 06/02/09;

1289 Motion 14/09/09;

1290 HecisionR9Dis 16/02/10;
12911dempara.47;

1292 hecisionR9Bis 16/02/10,DissOp,p.3;
1293 5.prg Ground 50.2,paras.561-562;
1294 Decision 01/07/10,para.38

1295 hecisionR9Bis 06/10/10;

Case No. IT-04-74-A Prosecutor v. Jadranko Pt al. 12 January 2015



IT-04-74-A 17663
145

Public

continuously applied the higher standard than #pplied on Prosecution evideht&
Instead of assessment of relevance jmicha facieprobative value of documents, the
TC undertook the assessment of their overall prebatalue and weight that should
have been done only at the close of the proceedifigsiaving applied the wrong
standard, the TC denied admission of statemerasinglto mujahedirt$®® in Central
Bosnia as irrelevant. This position was erronecutha JCE was allegedly implemented
by unfounded intimidation of CrodfS® which resulted in displacement of

population™3?°

571. The TC also applied wrong standards on documentsdito demonstrate the Accused
pattern of conduci™ relevant for the Accusemhens reaand documents on IAC and
JCE®% The incorrect assessment of submitted documeintssaibility led to denial of

admission of highly relevant documents directlkéd to issues at trial.

572. The Trial Chamber considered that documents teddeyeDefence were not authentic
as they did not have stamp or signafiifé while during the trial it admitted the

Prosecution documents with identical defécts.

573. Other submitted documents were not admitted akewaat, while all of them were of
outmost relevance for the case as they concernallPs control over HVO and
CCP*% Having constantly refusé#f® to admit relevant documents, favorable to the
Accused, the TC deprived itself of possibility triectly assess the charges against the
Accused and it deprived the Accused of his funddedemght to fair trial. It also
deprived the AC of crucial evidence which would\pde to it a complete view over the

situation.

129 pecisionR9Bis 16/02/10,DissOp,p.5;

1297 Decision16/02/10,DissOp;

1298 3D03715,3D03668,3D03669,3D03638; 3D03238, 3D033603690, 3D03573;

1299 |ndictment, paras.17.d,39.a

1300 3 \ol-1V,para.55Supra Ground 6.3,paras.119-124;

1301 Order 15/02/10, 3D02504,3D022 3502859 3D025053D02608, 3D02891;

1303p00542, 3D01285,3D02186,3D01291,3D01294,3D012051301,3D01302,3D01304, 3D02633,
3D01077, 3D01078;

1303 Decision 16/02/10, Decision 01/04/10; 3D00879, G84D,3D01200, 3D01688,30D1136;

1309501825,P00622, P02476,P01806, P0O3700,P06073, P08556

1305302610, 3D00936,3D02026, 3D01941,3D00773, 3DOETI630, 3D02406;

1306 Order 07/12/07, Order 14/01/10 Order 15/02/1Cigen 01/04/10;
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574. The TC rejected admission of over 100 documentgleted through Praljak’s
testimony®"” because they would not have sufficient link toidtrdent or would not be
relevant.These documents were commented by the s&dcwand needed for full
comprehension of his testimony, they also seemetoelevant, related to Indictment,

and to have probative vafti&®

575. The submitted evidence were relevant in explairdng of the incidents connected to
the JCE. If admitted, documents would have provialéernative plausible explanations

to the benefit ofPraljak.

576. Thus the TC abused its discretionary power whedenied admission of R8&&
Defence statements and submitted documents andveepthe Accused of his
fundamental right to fair trial. The denial of adi@d documents affect the whole
Judgment as the TC rendered it on the basis omfeagal evidence without having the
complete picture of event. Therefore, for all remsget forth in the #1 Ground, the
Judgment should be reversed on all Counts andaRralould be acquitted of all

charges.

539 Ground: Errors related to Sakic expert report

577. The TC considered that the relationship between RHar Institute, whichSaki
continues to direct, and Croatia, and likewise leetw the Institute and the CIS
demonstrate that close ties united and continuentte the witness and the Croatian
authorities:** As allegations about Croatia’s role in the confiitBiH were frequently
debated by the parties, the TC concluded thatiéisebetween the Pilar InstitutSak,
the Croatian Government and the CIS cast doubt &akics impartiality as an

expert3*®

578. The TC simply accepted the Prosecution allegatistbout any verification and
impartial and independent assessment. The TC didxamine if there is any particular
reason which would affect the expert’s impartiaéityd did not give any reason why and

how the fact that the expert is a State organ eyeplcould influence his analysis. If the

1397 Order 15/02/2010, Annex;
1308 Order 15/02/2010,Diss.Op;
1309 3 Vol-1,para.377;

1310 Idem
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TC considered that the expert links with the RC asdrgan had some impact on his
impartiality, it should have properly assessed thwact of these links to his

credibility. =3

The fact that the expert has ties with the RCredavant in the present case. The RC is
not a party to this procedure. According to case-éwen the close links between an

expert and the party in procedure do not in thewesedliscredit the expert. The Tribunal

constantly hold that the mere fact that an expértess is employed by a party does not
disqualify him from testifying as an expert witné&€ The ECHE considered that the

fact that an expert is employed by the same institr laboratory as the expert on

whose opinion the indictment is based, does notself justify fears that he will be

unable to act with proper neutralfty}>

Thus, if the TC considered that the links betweas éxpert and the RC had some
impact on his impartiality it should have propedgsessed this impact and give a
reasoned opinion about that. In failing to do tlia¢, TC showed partial approach to the
evidence and violated the Accused right to faialtriThe TC partial approach is

accentuated by the fact that the TC was not bdilyethe fact that the Prosecution
expert was the Prosecution employ&é.

The TC found that the expert report addresses #seiei of effective control
theoretically, without any bearing on the confiith which the TC has been seized and
that the credibility and probative value of theadps very weak as the expéailed to
review any document that specifically addressesBilt conflict and particularly the
documents from the HVO commafhitt®> The TC obviously misunderstood the scope
and objectives of Sakic's report and testimony. Heport treated the socio-
psychological aspects of the War in Bitf. Sakic has Ph D in psycholddy, he has
no military background which would permit him toadyre military documents and
comment on the HVO chain of command. This fact wall known to the TC when it

1311 ukic AJ,para.62;

1312 becision Popovic, 30/01/08,paras.20,23, BrdjaniciBion 03/06/03,p.4;
1BB3ECHR, J.Brandstetter,para.44;

134 Tomljanovich, T.5928-5929;

1315 3.Vol-1,para.378;

13163p03721;

13173003727,
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accepted that the witness testify as an experbd@ogpsychology on issues relating to
the socio-psychological context of the war in Bietseen 1991 and 19582

582. Finally, the TC misunderstood the expert task icriminal trial. An expert appearing
before the Tribunal is a person whom by virtuearhe specialized knowledge, skills or
training can assist the trier of fact to understandietermine an issue in disptité
According to ECHR an expert steps outside the dugigaching to his function by
dealing in his report with matters relating to tesessment of evident®® Thus, it is
not up to expert to assess the evidence and dramiusions as the expert cannot

substitute himself to the Judges.

583. The objective of the expert report and testimony wa explain the war as generally
violent and chaotic situation which is important fisoper assessment of evidence and
correct establishment of the facts. The expertntegood testimony were aimed to clarify
for the TC the situation in which the Accused wad & which he acted and as such
they were extremely important for proper assessmérthe Accused responsibility.
However it was the TC task to evaluate the evidemzkto assess the effectiveness of

the control that the Accused could have had oveHYO soldiers.

584. Having put aside Sakic’s report, the TC ignore@vaht and probative evidence which
any reasonable and impatrtial trier of fact woukktanto account and put the Defence in
an unfavorable position with respect to the Praseswand thus it deprived the Accused

of his fundamental right to fair trial.

585. For all the reasons set forth in the®5Ground, Sakic's repdr* and testimont?®2
shall be taken into account, the Judgment shoulebersed on all Counts and Praljak

should be acquitted of all charges.

54" Ground: Errors related to [REDACTED]

586. [REDACTED]*?*|REDACTED]****|[REDACTED].**[REDACTED] 3%

1318 Order 01/12/09,p.2;

1319 pgpovic Decision, 11/10/07,p.2;
1320 ECHR,J.Brandstetter,para.45;
18213p03721;

1322 stakic, T.45590-45777;

133 REDACTED];
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587. [REDACTED].*** [REDACTED]***|[REDACTED].

588. [REDACTED],**  [REDACTED]***® [REDACTEDJ'** [REDACTED]®*
[REDACTED].

589. [REDACTED].****[REDACTED]****|[REDACTED]*** [REDACTED].
590. [REDACTED].****[REDACTED] ¥

591. [REDACTED].

55" Ground for Appeal: Errors related to Praljak’s te stimony

592. As the errors committed with respect to Praljakitesny affect the Judgment in its
wholeness, the Judgment on all Counts and Prdfjakld be acquitted of all charges.

55.1. The TC made errors when it denied to Prdhakright to reasoned opinion with respect

to his credibility

593. The fair trial requirements of the Statute incldle right of each accused to a reasoned
opinion by the TC3%®

594. Praljak testified extensively in his own case from05-09 to 10-09- 200%* and his

testimony consists of 5484 pages of trial transcrip

595. The TC recognized that the Prosecution relied extety on the Accused testimony in
support of certain allegations, particularly thgsertaining to his responsibility*°

While the TC found that the Accused testimony wesdible on certain points and

1324IREDACTED];

1323 IREDACTED];

1326 IREDACTED];

1327 IREDACTED];

138 |REDACTED];

139 REDACTED];
130|REDACTED];

1331 IREDACTED];

1332 |REDACTED];
1333|REDACTED];

1334 IREDACTED];
133°IREDACTED];

1336 IREDACTED];

1337 Idem

1338Supra,Ground 49,para.539;
1339 praljak, T.39483-44967;
1340 3 Vol-1,para.399;
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affirmed that it relied on his testimony in thosestances, it found also that his
testimony was hardly credible on others, in paticwhen he testified seeking to limit

his responsibility in respect of certain allegasioif*

The TC did not give any indication to the Accusedal portions of his testimony were
considered as credible and which were not. Neithgaive to the Accused reasons why
it considered some portions of his testimony aslligairedible. The mere statement that
the Accused testified seeking to limit his respbitity is certainly not sufficient to be

considered as reasoned opinion on one of the ¢funings in the case.

The TC stated that probative value to be assigoethé testimony of an accused
electing to appear as a witness must be assessen dieliberations in light of the
entire record®*? The Accused testimony shall be assessed as aeyatiience and the
sole fact that the Witness is also the Accusedhm t¢ase shall not diminish the

credibility of the Accused evidence.

Reasoned decisions serve the purpose of demongtriatithe parties that they have
been heard, thereby contributing to a more willaogeptance of the decision on their
part**3 Thus, it is even more important to give reason&hportions of the Accused

testimony were not considered as credible and why.

In the present case, the TC failed to give to ticeused a reasoned opinion regarding
the credibility of his testimony. While the TC istnbound to give reasons for each
piece of evidence, it should certainly have doniitthe Accused who testified over

four months and which testimony of over 5.000 pagfethe trial transcript** covers

all relevant issues and particularly those pengno his responsibility.

55.2. The TC made errors when it failed to propadgess Praljak’s testmony

600.

The Trial Chamber omitted to properly assess theused testimony which it
frequently misunderstood, misinterpreted and distbor ignored.

1341 Idem
1342 3 Vol-IV,para.397;

B3 ECHR, Guide,para.111;
1344 Supra,para.594 ;
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601. Thus it found that Praljak’s testimony containedharent contradictions when the
evidence was coheréfit> or gave to Praljak’s words the inappropriate megnihich
suited to it preconceived suppositibiff In some situation, it ignored Praljak’s
testimony even when it was confirmed by other ewig&*’. Taking into account length
and extreme relevance of Praljak testimony, the 3Ji@uld have given more
consideration to his testimony.

602. Having failed to give proper consideration to Raaljestimony and to properly assess it,
the TC missed important and relevant evidence dmetore reached erroneous

conclusions.

.  CONCLUSIONS

603. For all of the reasons set forth under Grounds ,1v@#%ethertaken individually and/or
cumulatively, the Judgement must be vacated, thgiction of Praljak on all Counts must
be set aside and Praljak must be acquitted ohaliges.

604. Alternatively, the Judgement must be quashed amadmded to the TC for trial de novo.

Respectfully submitted,

By

%' %m%z

Nika Pinter and Natacha Fauveau Ivanovic
Counsel for the Accused Slobodan Praljak

Word Count; 49.900

1345 3 Vol-lll,para.322 Supra Ground 45.1,para.495;

1346 3 Vol-1V,para.469Supra Ground 38.1,para.378; J.Vol-V,para.53tpraGround,39.1,para.404 ; J.Vol-
IV,para.531Supra Ground 40.4,para.437;

13473 Vol-IV,para.556uprg Ground 42,para.462;
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SUMMARY
100 U Lo 110 o HFU PR 1.
LT Lo T0 T To ES3 (o] AN o] o 1== | 1
15 Ground:  Errors related t0 the IAC ......veeeeeeeeeeeee e e eee e e e e e 3
1.1 The TC made an error of fact when it concluithed the south front
mentioned in documents issued by the HV coveaguhirt of the
HZ(R)H-B ..o e e e e e e e e e e e e e e e e e eesseebaasnnnnnnees 3
1.2 The TC made an error of fact when it concluithed the HV units
participated in the conflict in BiH ... 4..
1.3 The TC made an error of fact when it concluithed the RC exercised
CONIOl OVEN HV O UNIES .o 6

1.4 The TC made errors when it established thé¢endgs of an IAC in BIH ....9

2" Ground: Errors related to the OCCUPALION............voveveveeeeeeeeeeeeeeeeeeeese e, 12
2.1 The TC made errors when it established th&t@&xie of an occupation .... 12
2.2 The TC made errors when it concludeat the HVO occupied parts of
BiH e ——————— e e e e e 14
3 Ground: Errors related to status of Muslims, HYO members............cccocvoveeeve.... 15
4™ Ground :  Errors related to status of the military aged men...........c.cccoeveeeeenn... 17
5" Ground :  Errors related to the involvement of theRC officials in the JCE.......... 18
5.1 The TC made errors when it concluded that Tadjsupported division of
BiH
and
5.2 The TC made errors when it concluded Thajman supported creation of
the HZ(R)H-B in the frame of project aimed to exdi@m of Croatian
0T (0 [T £ 18
5.3 The TC made errors when it concluded Thiajman was the real chief of
the BiH Croats delegation ...............uvueemmemreiiiiiiiiiiieee e eeeeeeeeeeeeennnnns 24
54 The TC made errors when it concludedttaRC officials participated in
TNE JCE .. e 26
6" Ground : Errors related to the JCE @XIStENCE.......c.oceeeeeeeeeeeeeeeeeeeeeeeeeseaeaens 28
6.1 The TC made errors when it concludedritatesentatives of Croatian and
Serbian communities from BiH discussed its pamitio............................ 28
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The TC made errors when it concluded thEFR)H-B officials established
a Croatian “mini-State” Within BiH ..........cccceiiiiiiiiiiiccii e 30
The TC made errors regarding the displ&@mats ...........cccccvvvvceiieenennn. 34

The TC made errors when it establishedl@E existence on the basis of

events occurred before its creation .......ccccceceeeeeeiieeee i 36
The TC made errors when it established@E which ultimate goal was
the establishment of the Croatian entity ....ccccc.coooeeeeiiiiiiiieeice, 37
Errors related t0 CPP ... 37
The TC made errors when it did not cleddfine the scope of the initial
PP e 38
The TC made errors when it concludeat the CCP expanded in
06/L1993 ..ttt et a e e e e e e e 39
Errors related to events in Podgradje, lapsunj and Duge.................... 40
The TC made errors when it concluded ¢halians from Prozor were
arrested and detaiNed.............oooee oo et 40
The TC made errors when it concluded ¥haglims were placed in
detention with purpose to accommodate the CroatS........ccoocevvvvvvnnnnnn. 42
Errors related to displacement of Muslimpopulation (Prozor)............ 43
Errors related to Crimes in Prozor.........ccccceeeeiiiiiieeeeeeiieeee e 46
The TC made errors when it includeshes in Prozor in CPP................. 46
The TC made errors when it concluded thates in Prozor were
committed pursuant to0 CPP ......oooiiiiiiiiicceiee e 47
Errors related to burning of houses in Dwse and Uzricje.............cc....... 49
Errors related to military action in Dusa village .............oooevvvviicciennnnn. 51
The TC made errors when it concluded thattVO indiscriminately
Shelled DUSA .......ccooiiiiiee e 51
The TC made errors when it concluded tattVO had intention to harm
(01711 =T 1P 53
Errors related to detention of civiliansS (GVM) ..........ccoovviiiiiiiiiicieinnenn. 55
Errors related to displacement of populaion from GVM .................... 58
Errors related to crimes in GVM ........cooiiiiiiiiiicciie e eeeee e, 62
The TC made errors when it concluded tattVO attacked GV pursuant
1(0 1K O = O PPRRRR 62
The TC made errors when it included kgjlin Dusa in CPP.................... 64
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The TC made errors when it included crimesVhin CPP

and

The TC made errors when it concludetichmes in GVM were committed

17653

PUISUANT IO CCP ..ouiiiiiiiiiiiii s ettt e ea e e e 64
Errors related to detention of Muslims from Sovici and Doljani...omitted
Errors related to displacement of populaion from Jablanica........ omitted
Errors related to crimes in Jablanica............ccccuvviiiiiiiiiiiiinnnnennn, amitted
Errors related to the attack on Mostar on09-05-93..................... omitted
Errors related to sniping iNCIAeNtS.............coeiiiiiiiieiiiiiieeei s 65
The TC made an error of fact when it cotetlithat areas used by snipers
were under the HVO CONtrol ... 65
1Tt [0 [T o | A o et PRSI omitted
INCIAENT N2 Lo e e omitted
T a Tl (o [T o A 0 e SRS omitted
Ta ol (o [T o A o e PSSR omitted
T a ol [0 [T o A 0 e TSR omitted
a0 [T o | A o PSSR omitted
Ta ol [0 [T o A 0 et TP S omitted
el [0 (=] o A 0 e PSS omitted
INCIAENT NP0 .t e e e e e omitted
INCIAENT NOLL Lo e eee e omitted
INCIAENT NOL3 e e e e e e omitted
INCIAENT N1 ..o e omitted
The TC made errors with respect to snipargpaign ...............evvveveeeennnn. 66
Errors related to Shelling........cccoooeeoiiiiiieiee e 68

The TC made errors when it concluded thaH¥i® shelled intensively
and indiscriminately East-Mostar

and

The TC made errors when it concludetlttteaHVO shelling caused
NUIMEIOUS VICHIMS .. it e et e e e e e e et e e e e e eerannnns 68

The TC made errors when it concluded thattVO committed acts with
PUrPOSE t0 SPread tEITON ......ccvvuii it e e a e 74
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21.4 The TC made errors when it concludettteaHVO committed crime of

unlawful infliction Of tEITOr ........vveeiiiie e, 74
22" Ground: Errors related to treatment of [O MEMDErS..........coeeeeeeveeennnn, amitted
239 Ground: Errors related to Bridge deStruCtion............cccoceeveveveeeeeeeeeeeeseeeveeaene 75
23.1 The TC made errors in its conclusionsargigg the Tomislavgrad
TS =] 1] o 75
23.2 The TC made errors in its interpretabbfthe target which was determined
AN I . ————— 76
23.3 The TC made errors when it concludedttteHVO destroyed the
BrIAgE i ———— 77
23.4 The TC made errors when it concluded tiaBridge destruction was
(oIS o] g 0T ] 1 T0] g -1 = U 78
24" Ground: Errors related to the MoStar MOSQUES ..........veveveeeeeeeeeeeeeeeeeeeseeeeens 80
24.1 The TC made errors when it concluded tatHVO destroyed/damaged
MOSAUES IN EASE-MOSTAN ......coiiiiieeiii a0
24.2 The TC made errors when it concluded tiatHVO intentionally targeted
IMOSTUES ... eeietieeeeti e e et e e e et e o+ £ e et et e e e et e e e et e e eeb e e esbmnaneeees 81
25" Ground: Errors related to the East-Mostar iSOIation............ccveeeeeeeeeeereeeeenenne. 81
26" Ground: Errors related to the East-MOStar Siege.............ovveeeeeeeeeeeeeereneen. 83
27" Ground: Errors related to Killing in RASIANT «.......cceveeveeeeeeeeeeeeeeeeeeeeeeeeeaeennns 84
28" Ground: Errors related to Crimes in MOSEAT...........ccoovoveveeeeeeeseeeeeeeeeeseeseeens 86

28.1 The TC made errors when it included crimdgastar in CCP

and
28.3 The TC made errors when it concludeticimes in Mostar were
committed pursuant t0 CCP ......ueiiii i 86
24.2 The TC made errors with respect to the Hélicy in Mostar......... omitted
29" Ground: Errors related to crimes in LJuDUSKI .........coovoveveeeeeeeeeeeeeseen. omitted
30" Ground: Errors related to Crimes in StOIAC........voveeveeeeeeeeeeeeeee e omitted
31° Ground: Errors related to crimes in Capljing .........c.ccceveevevevieieeeeeeeees omitted
32" Ground: Errors related to CHMES iN Var€S.........oovoeeeeeeeeeeeeeeeeeeeeeeeee e, 87
339 Ground: Errors related to crimes in Detention CENers..........ovvvvvvevveenennn... omitted
34" Ground: Errors related 10 JCE-UI .oovoeeeeeee oo 89

35" Ground: Errors related to military actions in Rastani/Hrasnica/Uzricje and
WA o | ] 0o TP P PP 91
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Errors related to JCE-I CrIMES ......oooveiiiiiiiiiiiiiiiiiei e 92
Errors related to the HVO chain of commard...................ooooiiiiiiiinneee, 94

The TC made errors when it concluded thatés under command of OZ
commanders in its regular daily tasksS........ccccvvvvvveiiiiiiiiiiiiee e 94

The TC made errors when it concluded tluKit was in the HYOMS

chain of COMMANT ......ooiiiiiiiii 96
Errors related to Praljak’s functions and authorities .............ccccceeeenee. 98
The TC made errors when it concluded thalidk had de facto
commanding authority before 24-07-1993 .....cccoeeeriiiiiiiiiii e, 98
The TC made errors when it concluded thalidk had effective control

over all components of the HVO ..., 101
The TC made errors when it concluded thalidk had commad authority
OVEI MP e e e e e ennee 102
Errors related to Praljak JCE membership.........ccccccviieiiiiiiiieeeeeeee, 103

The TC made errors when it concluded thalidk was aware of the
JCE/CPP EXISENCE .. .uuuiiiiii e e ettt e e e e e e e e e e e 104

The TC made errors when it concluded thalidk was JCE member
without having established that he shared intetit @il JCE members... 106
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ABREVIATIONS AND REFERENCES

ABREVIATIONS

Abbreviation

Full reference

ABIH Army of the Republic Bosnia and Herzegovina
ABIHMS Main Staff of the Army of the Republic Bosnand Herzegovina
AC Appeals Chamber of the Tribunal
ATG Anti-Terrorist Group
BiH Bosnia and Herzegovina
Bridge Old Bridge in Mostar
CAH Crimes against humanity
CCP Common criminal plan / Common criminal purpose
CDNSC Croatian Defence and National Security Council
CIL Customary Interntional Law
CIS Croatian Inteligence services
CS Supreme Command
DC Detention centers
DD Department of Defence
Diss.Op. Judge Jean-Claude Antonetti Dissentingniopi
EC European Community
ECCBIH European Community Conference on BoshiaH&egovina
ECCC Extraordinary Chambers in the Courts of Carn#od
ECMM European Community Monitoring Mission

Case No. IT-04-74-A

Prosecutor v. Jadranko & it al.

12 January 2015

17647



IT-04-74-A
2

Public

ECHR European Court of Human Rights
FN Footnote
GC Geneva Conventions of 1949
GCAP Geneva Conventions Additional Protocols
GV Gornji Vakuf
GVM Gornji Vakuf municipality
GVT Gornji Vakuf town
HDZ Croatian Democratic Union
HOS Croatian Defence Forces
HC Cpnvention for the Protection of Cultural Propértyhe Event of Armed Conflict
with Regulations for the Execution of the Conventib954
HCSP Cpnvention for the Protection of Cultural Propértyhe Event of Armed Conflict
with Regulations for the Execution of the Convenit954, Second Protocol
HR 1907 Hague Regulations
HV Army of the Republic of Croatia
HVO Croatian Defence Council
HVOMS Croatian Defence Council Main Staf
HZ(R)H-B | Croatian Community (Republic) of Hercegdda
IAC International Armed Conflict
IC International Community
ICC International Criminal Court
ICCPR International Covenant on Civil and Political Right
ICESCR International Covenant on Economic Social and CaltRights
ICJ International Court of Justice
ICL International Criminal Law
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ICRC International Committee of the Red Cross
ICTR International Criminal Tribunal for Rwanda
IHL International humanitarian law
IHL Rules | Rules of customary international humanitarian law
10 International Organisaton(s)
IT International Tribunal
JJudgment Judgment issued by Trial Chamber on 29 May 20X3ase n°IT-04-74, the
Prosecutor v. Slobodan Praljak
JA Yugoslav Army
JCE Joint criminal enterprise
JNA Yugoslav People’s Army
KB Kaznjentka Bojna Convicts Battalion
MD Ministry of Defence
MMD Mostar Military District
MP Military police
MPA Military Police Administration
MS Main Staff
MSF Médecin sans frontieres
MTS Material and Technical Equipment
ODPR Office for Displaced Persons and Refugees
NFC Natural and foreseeable consequence
0oz Operative zone
OZ-SEH | Operations zone South-East Herzegovina
RBiH Republic of Bosnia and Herzegovina
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R Rule
RC Republic of Croatia
Rules Rules of Procedure and Evidence
SCSL Special Court for Sierra Leone
SFRY Socialist Federal Republic of Yugoslavia
SIS HVO Information and Security Service
SPABAT Spanish Battalion
SRBIH Socialist Republic of Bosnia and Herzegovina
TC Trial Chamber
TO Territorial Defence
VOPP Vance-Owen Peace Plan
VRS Army of the Republic of Srpska
UDHR Universal Declaration of Human Rights
UN United Nations
UNCIVPOL | United Nations Civilian Police
UNHCR United Nations High Commissioner for Refugees
UNMO United Nations Military Observers
UNPROFOR| United Nations Protection Forces
UNSC United Nations Security Council
VLCW Violations of the laws and customs of war
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DOCUMENTS

THE PROSECUTOR V. JADRANKO PRLIC ET AL

(IT-04-74)

Abbreviation

Full reference

Judgment issued by Trial Chamber on 29 May 2013

Judgment
Diss.Op Judge Jean-Claude Antonetti Dissenting Opinion
Decision Decision on Prosecution Motions for Judicial Notax¢éAdjudicated
07/09/06 Facts of 14 and 23 June 2006, issued by the TCSeptember 2006
Decision Decision on Praljak Defence Motion for Admissionvefitten
06/02/09 Statements Pursuant to Rule 92 bis of the RuleesidaFebruary 2009
Order Order to Admit Evidence Relating to the to Testimoih Slobodan
15/02/10 Praljak issued on 15 February 2010
Decision Public Decision on the Order to Admit Evidence Retato Testimony
16/02/10 of Slobodan Praljak issued on 16 February 2010
Decision Dissenting opinion of the Presiding Judge on thielieiecision on the
16/02/10 Order to Admit Evidence Relating to Testimony ofl®ldan Praljak
Diss.Op rendered by Judge Jean-Claude Antonetti on 16 BebA010
DecisionR92bis
16/02/10 [REDACTED]
DecisionR92bis Dissenting opinion to Confidential Decision on Sidan Praljak's
16/02/10 Motion to Admitt Evidence Pursuant to Rule 92 Hishe Rules,
Diss.Op rendered by Judge Jean-Claude Antonetti 16 Feb204§
Decision Decision on Praljak Defence Motion for AdmissionDicumentary
01/04/10 Evidence issued on 1 April 2010

Decision on Slobodan Praljak's Appeal of the Tdhhmber Refusal to
Decision Decide upon Evidence Tendered Pursuant to Rules9Zsbued by the
01/07/10 Appeals Chamber on 1 July 2010
DecisionR9bis
06/10/10 [REDACTED]
Decision Decision on the Prosecution Motion to Re-Open aseCissued by Trial
06/10/10 Chamber on 6 October 2010
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Dissenting Opinion of the Presiding Judge of thai@ber Jean-Claude

Decision Antonetti Concerning the Decision on the Proseculitmtion to Re-
06/10/10 open its Case rendered by Judge Jean-Claude Anton& October
Diss.Op 2010

Decision Decision on Praljak Defence Motion to Reopen itseCiasued by Trial
23/11/10 Chamber on 23 November 2010

Order 07/12/07 [REDACTED]

Order Order on Admission of Evidence Relating to Expeitnass Vlado
01/12/09 Sakic, issued on 1 December 2009, page 2;

Order 14/11/10

Order to Admit Evidence Related to Witness 4D-A8uid on 14
January 2010

Motion 27/01/09

Slobodan Praljak's Motion for Admission of Writt8tatements
Pursuant to rule 92 bis filed on 27 January 2009

Motion 14/09/09

Slobodan Praljak's Motion for Admission of WrittEmidence in lieu of
Viva VoceTestimony Pursuant to Rule 92 bis filed on 14 Seylter
2009

Response
23/07/10

Slobodan Praljak’s Response to the Prosecutiondvidati Re-open, filed
on 23 July 2010
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ICTY CASE-LAW AND DOCUMENTS

Abbreviation

Full Reference

Aleksovski AJ

Appeal Judgment issued on 24 March 2000 in Ca$€-85-14/1-A, the
Prosecutor v. Zlatko Aleksovski

Appeal Judgment issued on 9 May 2007 in Case 102F60-A, the

Blagojevic AJ Prosecutor v. Vidoje Blagojevic and Dragan Jokic

Judgment issued on 17 January 2005 in Case n°-dB0OR, the
Blagojevic TJ Prosecutor v. Vidoje Blagojevic and Dragan Jokic

Appeal Judgment issued on 29 July 2004 in Case-98T4-A, the
Blaskic AJ Prosecutor v. Tihomir Blaskic

Appeal Judgment issued on 3 April 2007 in Case39736-A, the
Brdjanin AJ Prosecutor v. Radoslav Brdjanin

Judgment issued on 1 September 2004 in Case n2B69R the
Brdjanin TJ Prosecutor v. Radoslav Brdjanin

Appeal Judgment issued on 20 février 2001 in CaBe96-21-A, the
Celebici AJ Prosecutor v. Zejnil Delalic et al

Judgment issued on 16 November 1998 in Case n6{Z19T, the
Celebici TJ Prosecutor v. Zejnil Delalic et al.

Appeal Judgment issued on 30 November 2006 in @43e98-29-A,
Galic AJ the Prosecutor v. Stanislav Galic

Judgment issued on 15 April 2011 in Case n°IT-06F9the Prosecutor
Gotovina TJ v. Ante Gotovina et al

Hadzihasanovic
Al

Appeal Judgment issued on 22 April 2008 in Cas&-01-47-A, the
Prosecutor v. Enver Hadzihasanovic et Amir Kubura

Hadzihasanovic
TJ

Judgment issued on 15 March 2006 in Case n°IT-QT;4fie
Prosecutor v. Enver Hadzihasanovic et Amir Kubura

Halilovic AJ

Appeal Judgment issued on 16 October 2007 in CaBe®1-48-A, the
Prosecutor v. Sefer Halilovic

Haradinaj TJ

Judgment issued on 2 April 2008 ineG&4$T-04-84-T, the Prosecutor
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v. Ramus Haradinaj et al

Appeal Judgment issued on 17 December 2004 in IC4895-14/2-A,

Kordic AJ the Prosecutor v. Dario Kordic and Mario Cerkez

Judgment issued on 26 February 2001 in Case n{TI495-T, the
Kordic TJ Prosecutor v. Dario Kordic and Mario Cerkez

Appeal Judgment issued on 17 March 2009 in Casi+B9-A, the
Krajisnik AJ Prosecutor v. Momcilo Krajisnik

Judgment issued on 27 September 2006 in Case B8dQ-the
Krajisnik TJ Prosecutor v. Momcilo Krajisnik

Krnojelac AJ

Appeal Judgment issued on 17 September 2003 inICEED 7-25-A,
the Prosecutor v. Milorad Krnojelac

~

Judgment issued on 2 August 2001 in Case n°IT-9T;2be Prosecuto

Krstic TJ v. Radislav Krstic

Appeal Judgment issued on 12 July 2002 in Case-96f23& IT-96-
Kunarac AJ 23/1-A, the Prosecutor v. Dragoljub Kunarac et al

Appeal Judgment issued on 28 February 2005 in abke-98-30/1-A,
Kvocka AJ the Prosecutor v. Miroslav Kvocka et al

Appeal Judgment issued on 27 septembre 2007 inrCd3e03-66-A,
Limaj AJ the Prosecutor v. Fatmir Limaj et al

Appeal Judgment issued on 4 December 2012 in Cal§e98-32/1-A,
Lukic AJ the Prosecutor v. Milan Lukic and Sredoje Lukic

Appeal Judgment issued on 8 October 2008 in Cd3ed%-11-A, the
Martic AJ Prosecutor v. Milan Martic

Judgment issued on 12 June 2007 in Case n°IT-9b-1ie Prosecutor
Martic TJ v. Milan Martic

Appeal Judgment issued on 12 November 2009 in £43e98-29/1-A,
Milosevic AJ the Prosecutor v. Dragomir Milosevic

Judgment issued on 26 February 2009 in Case n*9705, the
Milutinovic TJ Prosecutor v. Milan Milutinovic et al
Mrksic AJ Appeal Judgment issued on 5 May 2009as8€CIT-85-13/1- A, the
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Prosecutor v. Mile Mrksic and Veselin Sljivancanin

Appeal Judgment issued on 3 May 2006 in Case n8FBBA, the

Naletilic AJ Prosecutor v. Mladen Naletilic and Vinko Martinovic

Judgment issued on 31 March 2003 in Case n°IT-98;3he
Naletilic TJ Prosecutor v. Mladen Naletilic and Vinko Martinovic

Judgment issued on 30 June 2006 in Case n°IT-0B-éhe Prosecutor
Oric TJ v. Naser Oric

Appeal Judgment issued on 28 February 2013 in €d4%e04-81-A, the
Perisic AJ Prosecutor v. Momcilo Perisic

Judgment issued on 10 June 2010 in Case n°IT-0b-88 Prosecutor
Popovic TJ v. Vujadin Popovic et al

Appeal Judgment issued on 23 January 2014 in C48éB-97-A, the
Sainovic AJ Prosecutor v. Nikola Sainovic et al

Judgment issued on 17 October 2003 in Case n5%19-9, the
Simic TJ Prosecutor v. Blagoje Simic

Judgment issued on 30 May 2013 in Case n°IT-03-6&& Prosecutor
Stanisic TJ v. Jovica Stanisic and Franko Simatovic

Appeal Judgment issued on 22 March 2006 in CaSe9i7424-A, the
Stakic AJ Prosecutor v. Milomir Stakic

Judgment issued on 31 July 2003 in Case n°IT-9T-2fe Prosecutor
Stakic TJ v. Milomir Stakic

Appeal Judgment issued on 17 July 2008 in Case-@®f2-A, the
Strugar AJ Prosecutor v. Pavle Strugar

Judgment issued on 31 January 2005 in Case n°#201L-the
Strugar TJ Prosecutor v. Pavle Strugar

Appeal Judgment issued on 15 July 1999 in Cas&-84{1-A , the
Tadic AJ Prosecutor v. Dusko Tadic

Appeal Judgment issued on 25 February 2004 in @d$e98-32-A, the
Vasiljevic AJ Prosecutor v. Mitar Vasiljevic
Brdjanin Public Version of the Confidential Decision the Alleged lllegality of
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Decision Rule 70 of 6 May 2002, issued on 23 May 2002, ise0a’ 1T-99-36-T,
06/05/02 the Prosecutor v. Radoslavdanin and Momir Tat

Brdianin Decision on Prosecution’s Submission of StatemeRixpert Witness
Deéision Ewan Brown Progsecutor v.Brdjanin, issued on 3 A@83 in Case n°
03/06/03 IT-99-36-T, the Prosecutor v. Radoslawd&nin

Celebici Decision
19/08/98

Decision on the Prosecution’s Alternative Requefe¢open the
Prosecution’s Case issued on 19 August 1998 ie Gasl-96-21-T,
the Prosecutor v. Zejnil Delélet al.

Delic Decision
16/01/08

Decision on Prosecution Submission on the Admissfddocumentary
Evidence, issued on 16 January 2008 in Case nZ4830T, the
Prosecutor v. Rasim Delic,

Galic Decision
07/06/02

Decision on Interlocutory Appeal Concerning Rulel®2(C), issued on
7 June 2002, in Case n°IT-98-29-AR.73.2, the Putsew. Stanislav
Galic

Hadzihasanovic
Decision
21/02/03

Decision Pursuant to Rule 72 as to validity of Aplgesued on 21
February 2003 in Case n° IT-01-47-AR72, the Prosgcu Enver
Hadzihasanovic and Amir Kubura

Kordic Decsion

Decision on the Application by MariGerkez for Extension of Time
File his Respondent’s Brief issued on 11 Septer2béd, in Case n° IT|

(@)

11/09/01 95-14/2-A, the Prosecutor v. KotdilT-95-14/2-A,
Kroielac Decision on the Defence Preliminary Motion on tloenk of the
)€ Indictment, issued on 24 February 1999 in Casd +9725-PT, the
Decision : :
24102/99 Prosecutor v Milorad Krnojelac

Ojdanic Decision
21/05/03

Decision on Dragoljub Ojdanic’s Motion RegardingpAipation of Joint
Criminal Enterprise issued on 21 May 2003 in Ca&$€-89-37-AR72,
the Prosecutor v.Dragoljub Ojdanic

Popovic Decision
11/10/07

Second Decision regarding the Evidence of GenanpkeR Smith,
issued on 11/10/07 in Case n° IT-05-88-T, the Rnatee v Popovic et a

Popovic Decision
30/01/08

=

Decision on Joint Defence Interlocutory Appeal Gamang the Status @
Richard Butler as an Expert Witness issued on 80alg 2008 in Case
n° IT-05-88-AR73.2, the Prosecutor v Popovic et al

Simic Decision
25/03/99

Decision on the Pre-Trial Motion by the ProsecutRequesting the
Trial Chamber to Take Judicial Notice of the Intgronal Character of
the Conflict in Bosnia-Herzegovina issued on 25 W@@9 in Case n°
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IT-95-9-PT, the Prosecutor v Milan Simic et al

Decision on the Defence Motion for Interlocutorypgal on
Jurisdiction, issued on 2 October 1995 in the Cas#4-1-AR72, the

Tadic Decision Prosecutor v.Dusko Tadic

02/10/95

-

Amended Indictment, 14 July 2006, Case n° IT-04°,d3the Prosecutd
Delic Indictment | v. Rasim Delic

Third Amended Indictment, 26 September 2003, Cad€-01-47-PT,

Hadzihasanovic the Prosecutor v. Enver Hadzihasanovic and Amisu€a

Indictment

Lo Indictment, 10 September 2001, Case n° IT-01-4Bel, Prosecutor v.
Halilovic T

. Sefer Halilovic
Indictment
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ICTR CASE-LAW

Abbreviation

Full reference

Nahimana AJ

Appeal Judgment issued on 28 November 2007 in GakeTR-99-52-
A the Prosecutor v. Ferdinand Nahimana et al

Ntagerura AJ

Appeal Judgent issued on 7 July 2006 in Case n°t@9R6-A, the
Prosecutor v. André Ntagerura

SCSL CASE-LAW

Abbreviation

Full reference

SCSLRUF TJ

Judgment issued on 25 February 2009 in Case n° $389I5-A (RUF
Case), the Prosecutor v. Issa Hasan Sessay et al

ECCC CASE-LAW

Abbreviation

Full reference

ECCC, Jugement

Judgment issued on 26 July 2010 in Case n°001/13307-ECCC/TC,
the Proscutor v. Kaing Guev Eak

ECCC Decision

ECCC, Decision on the Appeals Against the Co-lrigasive Judges
Order on Joint Criminal Enterprise (JCE), issue@0mMay 2010 in
Case n°002/19-09-2007-ECCC/OCIJ (PT35), the Présetuleng
Thirith et al
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ICC CASE-LAW
Abbreviation Full reference
ICC Katanaa Decision on confirmation of charges issued on 3&&wber 2008 in
Decision g Case ICC-01/04-01/07, the Prosecutor v. Germaiarkgd and Mathieu
Ngudijolo Chui (ICC-01/04-01/07-717)
ICC Lubanaa. Decision on confirmation of charges issued on 2fudey 2007 in Case
Decision g ICC-01/04-01/06, the Prosecutor v. Thomas LubangiRQICC-01/04-
01/06-803)
ICJ CASE-LAW
Abbreviation Full reference

ICJ Judgment
26/02/07

Judgment Issued on 26 February 2006 on Applicatidhe Convention
on Prevention and Punishment of the Crime of Geleydosnia and
Herzegovina v. Serbia and Montenegro

ICJ Judgment
19/12/05

Judgment issued on 19 December 2005 on Armed iteegion the
territory of the Congo, Democratic Republicof thengo v. Uganda

ECHR CASE LAW

Abbreviation

Full reference

ECHR,
J.Brandstetter

ECHR, Judgment issued on 28 August 1991 in CasedBtatter v.
Austria, (Application n°1170/84; 12876/87; 13468/87
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OTHER DOCUMENTS

Abbreviation

Full reference

Universal Declaration of Human Rights adopted l&ymited Nations

UDHR General Assembly in 1948, General Assembly Reswiug217A(III)
International Covenant on Civil and Political Righadopted on 16
ICCPR December 1966 by the United Nations General Assgria@solution
2200A(XXI)
International Covenant on Economic Social and CaltRights,
ICESCR adopted on 16 December 1966 by the United Natisrseral

Assembly, Resolution 2200A(XXI)

Secretary-General
Report

Report of the Secretary-General Pursuant to Pgshdtaf Security
Council Resolution 808 (1993), S/25704, 3 May 1993

United Nations Security Council Resolution n° S/RES (1993) 25

S/RES/827 May 1993
United Nations Security Council Resolution n° S/REB (1993) 22
S/RES/808 February 1993
ICC Statute International Criminal Court Statute adopted orJalg 1998
International Convention for the Suppression ofrdiest Bombings,
International adopted by the United Nations General Assembly98i71 General

Convention for the
Suppression of
Terrorist Bombings

Assembly Resolution n°® 52/164, 15 December 1997

London Charter

London Charter of the International Military Tribain8 August 1945,
Trial of the Major War Criminals Before the Intetioamal Military
Tribunal, Volume 1

Control Council Law n°10, Official Gazette of thei@rol Council for

CCL n°10 Germany, 1946

Third Geneva Convention relative to the Treatmdfrasoners of
39GC War, Geneva, 12 August 1949

Fourth Geneva Convention relative to the Proteavio@ivilian
4" GC Persons in Time of War, Geneva, 12 August 1949
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Additional Protocol to the Geneva Conventions ofAL@ust 1949 anc
relating to the Protection of Victims of Internatad Armed Conflicts

GCAP-| (Protocol 1), 8 June 1977

Additional Protocol to the Geneva Conventions ofAL@ust 1949 anc
GCAP-II relating to the Protection of Victims of Non-Intational Armed

Conflicts (Protocol Il), 8 June 1977

Commentary to Geneva Conventions and Additionaldeds
Commentary

Convention for the Protection of Cultural Propentyhe Event of
HC Armed Conflict with Regulations for the Executiohtiee Convention,

adopted on 14 May1954

Second Protocol Convention of 1954 for the Probdectif Cultural
HCSP Property in the Event of Armed Conflict, adopted2éhMarch 1999
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