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I. PROCEDURAL HISTORY
1.

On 11 June 2010, the Stanisi6 Defence requested the Chamber to instruct Dr Eekhof, the

Reporting Medical Officer ("RMO"), to address six questions ("Request"), which related to the
health of Jovica Stanisi6 ("Accused") in view of a potential motion for provisional release.! On 25
June 2010, the Prosecution responded, not objecting to the Request. 2 On 28 June 2010, the Chamber
granted the Request and invited the RMO to submit a report by 5 July 2010. 3 On 2 July 2010, the
RMO addressed the questions in a report on the health condition of the Accused. 4
2.

On 6 July 2010, the Stanisi6 Defence filed a motion seeking provisional release during the

summer recess or any time deemed appropriate by the Chamber ("Motion,,).5 On the same day, the
Chamber set the deadline for the Prosecution to respond at 12 July 2010. 6 On 9 July 2010, the
Prosecution responded, requesting the Chamber to deny the Motion or in the alternative, to require
the Accused to return from provisional release well in advance of the resumption of proceedings
and to return immediately should his health deteriorate. 7 On 9 July 2010, the Tribunal's host state
filed a letter pursuant to Rule 65 (B) of the Tribunal's Rules of Procedure and Evidence ("Rules")
stating that it did not oppose the Motion. 8 On 20 July 2010, the Stanisi6 Defence filed an
Addendum to the Motion, containing a waiver signed by the Accused ("Addendum,,).9

II. SUBMISSIONS OF THE PARTIES
3.

The Stanisi6 Defence submits that the Accused's medical condition has markedly improved

and is stable. 1O It further submits that the Accused's medical condition has ceased to be an
impediment to attending court, that he has cooperated during the trial proceedings, and that he will
return to the United Nations Detention Unit ("UNDU") when instructed.!! The Stanisi6 Defence
submits that the Accused has instructed that the Motion serve as a waiver of his right to be present
at trial in the unlikely event that illness would prevent his immediate return to the UNDU.!2 The
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Stanisi6 Defence argues that provisional release could be revoked prior to the end of the recess
where necessary, so that the Accused may recover from any illness before court proceedings
resume. 13 The Stanisi6 Defence further submits that the Republic of Serbia ("Serbia") has
reaffirmed its guarantees of 9 October 2009 and that the Military Medical Academy has provided
guarantees for the provision of medical services and of periodical medical reports. 14 The Stanisi6
Defence finally submits that a short period of provisional release, during which the Accused could
be with his family, will assist his ongoing recovery. IS
4.

The Prosecution submits that there are insufficient assurances that the medical regime in

Belgrade would be an adequate substitute for the complex infrastructure of monitoring, evaluation
and treatment in place at the UNDU, which is required to keep the Accused's condition stable. 16
The Prosecution further submits that the recently reported kidney stone problems and severe
allergic reaction to medication demonstrate the fragility of the Accused's condition and that
removing the Accused from the current regime could risk a deterioration of his condition, which
could delay the proceedings. 17 The Prosecution also submits that if the Accused's condition
deteriorates during a provisional release, the appropriate lawful course would not be a waiver of his
right to be present, but an adjournment of the proceedings until the Accused was able to return. IS
The Prosecution finally submits that alternatives to provisional release for the Accused to have
face-to-face contact with his family could be explored. 19

HI. APPLICABLE LAW
5.

The Chamber recalls the applicable law governmg provisional release and provisional

release procedures as previously set out by this Chamber.

2o

IV. DISCUSSION
6.

As to whether the Accused, if released, will return for trial, the Chamber recalls its

discussion in the "Decision on Urgent Stanisi6 Defence Motion for Provisional Release" of 31
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March 2010 ("31 March 2010 Decision,,).2! Further, the Chamber considers and gives appropriate
weight to the renewed guarantees given by Serbia. 22 The Chamber also considers that, while the
presentation of evidence has continued since the 31 March 2010 Decision, this change does not give
rise to a reasonable fear that the Accused will attempt to abscond. For these reasons, the Chamber
remains satisfied that the Accused, if provisionally released, would appear for trial.
7.

As to whether the Accused, if released, will pose a danger to any victim, witness, or other

person, the Chamber recalls its discussion in the 31 March 2010 Decision.23 As the Chamber has
not received information indicating a change of circumstances in this respect since the 31 March
2010 Decision, it remains satisfied that the Accused, if provisionally released, would not pose a
danger to any victim, witness, or other person.
8.

In examining whether provisional release is appropriate in this case, the Chamber remains
24
mindful of its obligation to avoid unnecessary interruptions in the trial proceedings. In the 31
March 2010 Decision, the Chamber found that the medical condition of the Accused constantly
bore an unpredictable risk of deterioration. 25 The RMO reports that since 31 March 2010, the
Accused's general mental and physical condition has clearly improved. 26 According to the RMO,
provisional release, including' travelling to Belgrade, would not increase the risk of deterioration of
the Accused's physical state?7 The Chamber further notes that the Accused has in recent months
made successful efforts to attend court proceedings. However, since 31 March 2010, the Accused
has experienced two periods of kidney stone problems.28 According to the RMO, these problems
will recur at unpredictable moments in future, as treatment is limited by the Accused's other
ailments. 29 Further, in the same period, the Accused suffered an allergic reaction to one of his
medications?O The RMO reports that this medication has since been discontinued, as a result of
which his colitis symptoms are slowly increasing. 3! As a result of the Accused's medical
complications, the Chamber was unable to hear the scheduled witness testimony in the week of 7
June 2010 and on 5 July 2010. 32 Based on the information from the RMO contained in the report of
2 July 2010, as well as in other RMO reports on developments in the Accused's condition since 31
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March 2010,33 the Chamber finds that the medical condition of the Accused continues to bear an
unpredictable risk of deterioration.
9.

The Chamber has previously held that the continuity of the existing system of treatment of

the Accused is of the essence to ensure the fair and expeditious conduct of the proceedings in the
present case. 34 The Chamber further recalls that even if a treatment regime could be secured in
Belgrade on a level equal to that available to the Accused in the UNDU, the occurrence of a sudden
deterioration of the Accused's health may affect the possibility of the Accused to return to The
Hague. 35 As a consequence, the Chamber previously held that a deterioration occurring outside the
UNDU could result in serious disruption of the trial proceedings. 36 In the present Motion and the
Addendum, the Accused waives his right to be present at trial in case illness were to prevent his
return to The Hague. The Chamber appreciates that in waiving his right to be tried in his presence,
of Article 21 (4 ) (d) of the Statute of the Tribunal, the Accused expresses his cooperative attitude
towards the continuation of the trial. A free and unequivocal waiver of the right to be present at
trial, done with full knowledge, need not, depending on the circumstances, violate the Accused's
right to be present at trial. 37 However, a significant deterioration in the Accused's condition during
provisional release could prevent his return to The Hague for an extended period of time. The
Chamber considers that the Accused's anticipatory waiver would be a legally unsatisfactory
resolution of the present situation, in which the Accused is objectively at risk of being unable to
attend trial for a significant period of time. The Chamber further notes in this respect that during
such period the Accused would be in Belgrade, where he may have only a limited ability to
effectively participate in the proceedings or instruct counsel. In the longer term, the genuinely
voluntary nature of such a waiver, induced by a continuing medical condition of the Accused, could
be called into question. Consequently, the Chamber remains convinced that, in spite of the
Accused's waiver, a deterioration occurring outside the UNDU could result in serious disruption of
the trial proceedings. The Chamber recalls that the existence of such risk strongly militates against
granting provisional release. 38
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10.

The RMO further reports that although the Accused has made progress in addressing his

personal family-related problems by telephone, some of those problems could be more effectively
resolved by face-to-face meetings. 39 According to the RMO, even a partially successful outcome in
this respect would diminish the Accused's distress and feeling of incapacity, thus improving his
mental and physical state. 40 The Chamber accepts that such face-to-face meetings with family may
assist the Accused in addressing his personal problems, but considers that the possibility of such
contact being facilitated within the UNDU should be further explored instead.
11.

In balancing the reasons for granting provisional release advanced by the Defence and the

possible impact that granting the Motion may have on the future course of the trial, as set out above,
the Chamber finds that the Motion should not be granted.

v.
12.

DISPOSITION

For the foregoing reasons, pursuant to Rules 54 and 65 of the Rules, the Chamber DENIES

the Motion.

Done in English and French, the English version being authoritative.

/

Dated this Twenty-second day of July 2010
At The Hague
The Netherlands
[Seal of the Tribunal]
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