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' THEINTERNATIONAL CRIMINAL TRIBUNAL
" FOR THE FORMER YUGOSLAVIA

 THEPROSECUTOR
 Pavle STRUGAR

Case No. rr-0142-15T

?ROSECUTION’S PRE-TRIAL BRIEF

1. Pursuant to Rule 65ter(B)(1) of‘the Rules of Procedure and Ev1dence (“Rules”) the
Prosecutron submits this Pre—tnal Brief outhmng the Prosecutlon s case and addressrng

therelevantfactualandlegal1ssues RS

I ) INTRODUCTION - |
2. " The Prosecutron will prove beyond a reasonable doubt the cnmmal culpablhty of
Pavle Strugar and Mrodrag Joki¢ (heremafter “the Accused”) for the unlawful shellmg of
the old Town of Dubrovmk on 6 December 1991 as set out in the second amended
1nd1ctment (heremafter “the Indrctment”) The Prosecutron subrmts that all shells landmg
in the Old Town of Dubrovmk werte part of an unIawful attack because they were wrllfully
drrected against crvrhans and/t)r civilian objects The Prosecutlon does not concede there
were any mlhtary objectrves in the Old “Towh on 6 December it is determmed there
were mrhtary objectrves in or near the OId’ Town ‘the Prosecutron subrmts that 1n any
event any shells lnttmg c1v1hans and/or civilian objects in the Old Town must
evertheless, be»regarded as; being w1llfully drrected ‘against civilians. and/or. civilian
Ob_]CCtS because they were the result of indiscriminate shelhng or. because the shelltng
caused excessrve losses to c1v1hans and/or. ¢ivilian objects The Accused ordered or

\‘.:‘,f i\li H

otherwrse arded and abetted the unIawful attack by condomng 1ts comrmssron an . bear

7( 1) respons1b1hty and 1n any event they bear 7(3) responsrblhty because they had reason
to know of the unlawful attack and they falled to_take__ all necessary and reasonable

measures to prevent 1t terrmnate 1t and pumsh the perpetrators e r

ERTERE AP T S ::_<:v,!=, TR

" This Pre-tmal Bnef refers. o arguments wnh respect v.to the: Accused Vladumr Kovaéewé who
continues. to be. at large. The Prosecution respectfully reserves the nght to ﬁle a separate;bnef should
KoVacevré be brought before: thrs Tnbunal - S S

CaseNo IT-01-42PT e 1 ProsecutorvStrugar
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3;- The events 1n tlns Indlctment took place agamst the backdrop of armed Yugoslav
People s Army (heremafter “JNA”) oppos1t10n to Croatlan moves towards mdependence
from the then Socmhst Federal Repubhc of Yugoslavra (heremafter “SFRY”) followmg
the latter s drssqutron By late 1991, this clash between two rival visions — namely, the
survival of a Yugoslav federatlon on the one hand and the secessionist ambitions of
Croatla on the other — ‘had evolved 1nto arnmd conﬂrct in’ several parts of ‘Croatia,
mcludmg the Dubrovmk reg10n ‘ o o o

4 By March 1991, the collective :’Federal'll?residencv of Yugoslavia was virtually
deadlocked and -the Yugoslav . federation - had begun to unravel* The Eiropean
Commrssuon sought-to: establish a framework for the anticipated break-up of Yugoslavra
and agreed' "m prmcrple to the recogmtron of the secess;omst repubhcs_ v

In May 1991 Croatra held a referendum in- which *the electorate**dfoted
overwhelrmngly for - mdependence from the SFRYJ Gtﬂ&tla’ subsequently nésuedu
conditional declaration of mdependence and-on 7 July:1991, by-an ‘agreement signed'at
Brioni; suspended: the:declaration of independence for three months:® This declatdtion was
renewed -on- 8 October 1991~ following: the exmratron of the agreed three-month
moratonum -As. of: 8 October: 1991 therefore Croatla clearly regarded 1tself as

mdependentw, a fact expressly recogmsed by the Conference on Yugoslavra Arbttratron
Comrmssron (the so—called Badrnter Comrmssron) ” T

P fo L R R o
S RN Dagen RLRAVG LN

i ‘n -,-gw o) s SNTU A IO RS e v Codegy Mok A;:;:: Vs

Thxs Tnbunal has. a]ready noted several background featur the emergence of the Republic of
Croatia. (See Prosecutdr v. Dario Kordiéand Matio Cerkez 'No: [T¢95:14/2-T, Judgement, 26
Febroary 2001 (heremafter Kordic Trial Judgement), para, 460). By late 1991, the Croatjan legislature
tind executive: had’ cammenced :to-fonétion! dnd.thi¢: emergent (Stateof C‘maha Gouldnﬁusétae,smd 1o
exere;se a wide- range of - SOVerelgn functlons and powers. (P osecutt ;

ProjeddﬁonWié‘lessNd 1)‘ TR IS R R : .
3Seq m;erallq Kordic¢ Trial Judgement, papas; 462‘463 vé;,.{ U R s e i gt iy e
* Ibid, para, 462.. . Ll o s

> Idem See also Prosecutwn Document No 95
Proseeutton Document Nos 83 & 84 K
f;ro:recu;ton Documertt No. 85, ~
ProseclttzonDocwnentNo 8. g

ProsecuttonDocumentNot 87 o SO SR v

Prosecutlon Wltness No I o
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6. The Serblan Ppopulation W1th1n the republican: borders of - Croatia ‘ensured- that
Croatian- seeession was ﬁercely resrsted by the INA: Throughout the summer of - 1991,
tensrons between ‘Croat: and’ Serb forces mcreased and in. August of that year, full—scale
conflict broke out in the temtory of Croatia. 12 In the Dubrevmk municipality;’ however
the Serbran populatlon was under 5% of the total populatlon

B. The Mihtary C _p_gn in the Dubro ik Rggon '

7 A naval blockade of Dubrovmk Harbour preceded the start of the land campa.lgn
Thrs blockade was 1mt1ated in nnd-September 1991 and its continuation was conﬁrmed in
the operatronal order issued by the Commander of the Mrhtary—Naval D1str1ct on 21
September e The land campargn started in earnest on 01 October w1th attacks co-
ordinated by the Second Operational G‘roup (heremafter iy O(fr") in the wlde-mnglng atéa
betwesh the border ‘of’ Montenegro atnd ‘the’ I\feretva River Valley " 1" Du’brovmk
Mumcipality, JNA férces under the 2 0G “and " the ' Ninth" Naval’ Mlhtary Distct
(herernafter “g; VPS”) soUght 16 cut off’ Bubrovmk c1ty from the'tést o Croatla “Ofie
battation advaticsd o and captured’ Siano'to the' west. ' A”second battalion took the high
ground above Rr,}eka Dubrovacka },To the cast, a tthd motonsed battalion moved south
| addrtronal JNA umts crossed the Montenegro border to. the east and

from Ivamca Flnally,

moved westward fo Dubrovnlk c1ty

~“ 23 . 14, 1 - ; ~ ” N
x,“’ L ot .1

8 By 27 October 1991 JNA troops had encrrcled the 01ty JN _' kamllery co ul

LT S The nrgih
R ThoUeRt seuth

1488 et seq (hcrcanafter Badmter Commxssion), Oplmon No ‘11 ;b’dr at:p: 15881 $The: Republics: of 5
Croatia and Slovenia,..... declared their independence-on 25 June 1991 and suspended their declara,uons -
of independence for three ‘thonths on 7 July 1991, as provided by the Brioni declaratlon In accordance * 3
With the. declaration, the: :suspension ceased to - have: effect on 8. Odtober 1991::Only then did thesertwo: !
Repubhcs -~ become. sqvereign States in mtemauqnal law. FDr them the 8 Ogtober. 1991 is the, date; -
of State succesmon” (part of Prosecutwn Ddcument No 95) : TR T

Hion mter il Kordig Trial Judgement, paras 4?62
‘f:l._:rweemion M‘messwai? e
5 Pm?ser:utton Documengﬂo 150.

CaseNo I"r._~0'1:42'.P'1z"";” (AR ’"?5” i}
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C Md_TQ!YADLD.MB_L |
9. The orty of Dubrovmk is located in the fax south—eastern extrermty of Croaha on
the coast of the Adnatlc Sea The walled part of Dubrovmk known as the “Old Town is
s1tuated on a pemnsula on the Adnatlc Dubrovnlk estabhshed in antiquity, contains a
s1gmﬁeant number of hlstonc monuments, ‘works of art and places of worship. Dubrovmk
and the nnmedlately adjommg coastal reglons (anorje to the north west of the cn:y ‘and
Konavle to the south east) contain h1stonc towns and v1llages that are 1mportant to the

Croatlan economy and its tounst sector.'®

10. _ In 1979, the government of the SFRY petltloned UNESCO for a declaratlon that
the walled Old Town of Dubrovmk because 'of its historic and cultural value be
des1gnated a World Cultural ‘Heritage Site in its ent1rety 17 In comphance with UNESCO
reqmrements the. area of Dubronk had been completely de—rmhtansed w1th maJor
rmhtary 1nstallat10ns in the mumcrpahty bemg relocated and the Terntonal Defence
armoury bemg transferred to Eastem Herzegovma

13 Because of : 1ts ‘special ‘status, the: -Old- Town shOuld have enjoyed ‘special
protechon Indeed; many of its ancient bulldmgs and towers were clearly marked with: the
symbols mandated by the. Hague Convenhon on the Protectlon of Cultural Property in the
Event of Armed Confhct (1954)

12. The special status of the Old Town, and the ohhgatlon to avoid damagmg it when
carrymg out: mlhtary operations, were discussed-at inter alia the h1ghest federal level and
at meetings. JNA orders and directives emphas1s1ng the reqmrement to:avoid damagmg
the Old. ToWn were drssennnated to all nuhtary commanders opemtmg 1n the Dubrovmk
reglon Indeed such was the: cauhous attltude adopted w1th respeet to: the Old Town of

RS NN X e R R N AL 0 R £ T F T TS R KL R BES A

CRELS SN YL

R N O SRR U R Y R
i Prosecution Witness No. 2.

¥ WHC' Nomiiation Docttentation’ (Prosecution’ Documiéiie No. 300)°3 April 1979 peition from ¥
Yugoslavia for, de&gnatlon of the Old Town of Dubrovnik as World Cultural Heritage Site (Prosecution
Document No 301) '

% In a meeting between UNESCO executives and, Bonslav Joyus of. the Federal ;Presrdeney in, autuum
1991 Jovi€ stated: “... o matter what happened the Federal Army has the order not to shoot on the
Dubrovnik in’ order cserve the cultural heritage”. These discussions' also included a remainder by.
UNESCO that any tary activity around Dubrovnik has to take into account the legal obligations
regarding the Ol Town'and that all stéps are to be ‘taket to Hvoid: ‘dausing daage: 11 November 1991 '
combat order signed by, Vlce-Adnnral Joki¢ . (Pro,s'ecunon Document. No. 239); Directive dated 14
October ‘1991 by’ Adzic; "INA Chief of Staff (Prosetution’ Dicamettt Nos 167): SSNO mfonhatlon Y
s;gned by Vldak Vukov:c (Pmsecutwu Document No 232) ‘ -

S
A I I ¥ AL RS R
T RNt S AT '
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Dubrovmk that the’ JNA purported to exerclse restramt even in the face of what they
deemed mrhtary provocatron emanatmg therefrom '

13.  The crrmmal culpabrhty of the Accused for the- shelhng of the Old Town on 6
December 1991 becomes more apparent when previous mcrdents of JNA shellrng of the

Qld Town are examrned

14 On 23 and 24 October 1991, mortar rounds fell wrthlm the Old Town of
Dubrovnik. The Museum Rupe was struck as well as the Old Town grain silo.?

15.  The Prosecution submits that this shelling was carried out bv'the 3" Battalion of
the 472", Motorised Bngade (herernafter “3.472. mbtr") This unit was, at all relevant
tlmes, subordmated to the. 2 oG and on December thrs unit was drrectly subordmated to
the 9 VPS 2 The 9. VPS at all relevant times was subordmated to the Second Operatlonal

it
LTI LI S

GI‘OUp

16‘. On 9 November a co—ordmated land sed and air attack was launched agamst
Croatian obJectlves above the crty 2 From 10 through 13 November a varrety of ordnance
fell on the OId Town 1nclud1ng at least fifty mortar rounds The ﬁre wh1ch struck the
Old Town came: from land--and. sea-‘based' ‘weapon: systeris.” The rounds which fell
within:the Old- ‘Town-damaged a number of structures. of ‘considerable architectural and
hrstorrcal merlt, amongst them the Jesurt Church the Dormmcan Monastery, St Luka
Church and a handful of pnvate resrdences 26 The Prosecutron subrmts that the un1t
respons1ble for the aforementroned damage to structures w1thm the Old Town dunng the

Prosecutzon Wltness No 8 See also vrdeo interviéw of Mrlan Zec (Prosecutton Document No 36)
and 3 newspaper ifiterview: of the Accused Strugar (Prosécution Document No. 117):

Opcma Dubrovnik, Centar za Obavjestavanje, dated 23 October 1991: Prosecution Document No 28..
On 23 October 1991 a- shell fell on Boskoviceva Street, in the Old*Town A witness was in-the krtchen
of her, house, located in that street, when she was mJured by a prece of shrapnel Prosecuuon Wztness o
No. 20. . o ,

o Transcnpt of Jolué’s mtervrewa Prosecutzon Document No. 178,
LTI SIS RS T R T R e T,
» Prosecutlon thness No 9

Opcma Dubrovmk, Centar za ObaVJesélvan_]e dated 11 November 1991 (part of Prosecutton
DocwnentJVo 324) e ; R SR H

For an overview of. the attack on Dubrovmk crty more geneta.lly, mcludmg the Old Town, dur:mg the
period {09-13 November 1991, see Opcina ‘Pubrovnik Centar za Obav;escrvanje, drary entnes 09—13 :
November 1991(part of Prosecutmn Dooumént No. 324) , :

% | Prehmmary Report of War Destructron of Old ToWn Nucleus of Dubrovmk October-November—
December 1991, Pmsecunon Document No. 35 FE et SRR

CaseNo IT-01-42PT B ’ _ 5 \_ Pr"osecutorv.S;trugar
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period 10-13 November was 3./472.mtbr. which: ‘was then commanded by Captain First
Class. Vladmnr Kovaéev1e %" During the penod 10-13. November, 3./472.mtbr was under
the command of the Accused Miodrag Joki¢ and Accused Pavle Strugar. The chain of
command 1s ev1denced in orders issued during the aforementioned period by 9.VPS to
472.mtbr. These orders were concerned, inter alia, with the deployment of 3 /472 mtbr
and were forwarded to 2.0G.%® o | ’ PR

l7 On 5 December 1991, in Cavtat followmg approxtmately three (3) months of
hostlhtres in the Dubrovmk reglon ‘the parues sought to brmg an end to the ﬁghtlng
through a negotlated cornprehenswe cease-ﬁre The INA Was represented by Mlodrag
Joki¢ personally The Croatlans were represented by high level ofﬁc1als at the mlmsterral
level Davorm Rudolf Petar Krlste and Ivan Crfnc

The eease—ﬁre was. of great significance to both- SildeSm ‘Its. importance to the:INA

was,. hlghhghted by the fact that Mrodrag Joki¢ indicated ‘that- he ‘would consult: with
Belgrade first and set the signing for the next day; 6: Décember; at Cavtat?® | - - i 1

l,9."‘ The Prosecut10n submits that the 1mportance assrgned to thrs cease fire by the
INA ev1denced by the foregomg, emphas1ses the helghtened necessrty to take all
measures to: ensure timely,’ effectrve and unobstructed unplementatlon of 1ts provrsrons
The Accused Joklé and the Accused Strugar were. under an afﬁrmatrve duty to remove all
1mped1ments -or potential: 1mped1ments to- 1mplementatren of the cease-ﬁre The
Prosecutlon 'siibmits: that a reasonable cqmmander should have taken maxmral measures;to
ensure that notlce df the fact a;nd the 1mportance of the 1mpendmg cease-ﬁre were
adequately and clearly cornmumcated to. all subordmate umts A qommander must

tlc1pate under a]l the c1rcumstances prevarhng at the trme the range of foreseeable
problems Wthh could 1nterfere w1th the reahsatlon of the cease-ﬁre leen the hrstory of
mc1dents 1nvolv1ng shelhng of the Old Town by JNA umts partxcularly the 3. /472 mtbr in

October and November 1991 notw1thstand1ng orders or comnlumca onis prohrbltlng the

same the Accused should have 1ssued specrﬁc orders on the eve of the cease—ﬁre to the

27 Transcnpt of Jolné’s urtervrew Prosecutwa)ocument No., 178 S e e,

See for mstance KomandaQVPS Str pov br 27 64/80—181"dated lON ' ember 199
Dmumeraz,?‘t) T

g Pmsewﬂonwwsmo 2L e
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Accused KovaceVlc that battahon S commander proh1b1t1ng any combat acnvrty
1nclud1ng any attacks on the Old Town

20 The protectron of. the Old Town asa cultural hentage site was at all times relevant
to the indictment. penod one of the foremost legal obhgauons on.the INA. Despite this,
umts whrch were at. all times dunng the 1nd1ctment period under the Accused Strugar and
at varymg trmes under the Accused Joki€. shelled the 0old. Town Prror to their amval in
Dubrovmk on-or about 28 November 1991, representatlves of an official UNESCO
mission met w1th federal ofﬁcrals in Belgrade where they had been 1nformed that there
was a prohibition on attacking the Old Town. UNESCO representatlves were present in
Dubrovmk on 6 December 1991.* .

n...-. 6 DECEMBER SHELLING -

217 5 'I’he Prosecutlon emphasrses that c1rcumstan es preva.lhng at the tl.me dlctated that

the Accused Strugar and Jokrc had reason to know m advance of the ev

T tg* “:r.

December that Kovacevrc s umt had engaged 1n shelhng the Old Town on prror occasrons
desplte the exrstence of drrectrves to the contrary (On 6 December Kovacev1c Was Athe
commander of the battahon whrch t,he Accused Jokrc" clatmed had undertaken an
unauthonsed attack on Mount Srd whrch subsequently evolved 1nto an unlawful attack on
the Old Town The hkehhood of shelhng the Old Town in the course of any subsequent

combat action in hght of the October and November shelhng incidents was foreseeable,

and exta measures. w1th respect to Kovacev1c should have been taken” by Strugar and

K

J oklc partlcularlyfm ‘thi face of the s1gmng and 1mplement1ng of a comprehensive cease-

re. e Lo i S e e P S S O M LI [ e
g ".i iz ‘”;i-’a"“ﬁ ; B

22 Once hostlhtres commenced preventmg an all-rmpor:tant cease—ﬁre fmmv taking
placet Strugar .and Jokté should have - taken all measures to assure the Acessauon”of
hos;trhtles. Further, once Strugar and Joklé leamed that the hoStilities whad commenced
they' should have been taking: all practrcal measums to errsure that the Qld Towa was not
belng attacked They had reason to know that there was a hrgh rrsk of sueh_an attack

e - L siy T T Y O e TR T L T L IS CRAE A
S [T A xrn. Rl U ISR LR I Freey wRRALL U

» Moreover even without a tease-fire; extra precautmnary measutes hy thé Accused were: mandated in..
hght of the battahon s hastory of shell:hrg wlth respect to the Old Town , :
3t

Prosecutton thness No 1 9.
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occurring and 2 duty to act immediately to prevent or to put to an,end to such an unlawful

23 The Prosecutlon alleges that the ev1dence /points to. the. A;;cused being. fully

cognisant ‘of the unlawful shelhng of the Old Town of Dubrovmk commltted ‘on 6

December and w1lfu11y ignoring their obhgatrons as commanders to take all'; measures

available to them to stop and/or mltrgate the unlawful shelhng or to pumsh the
rpetrators '

24. MLt Srd was tactrcally and operatlonally 1mportant for a number of reasons. It was
a relatlvely 1solated outpost of Croatian resistance and had been-a constant nnpedlment to
JNA nnhtary operatlons throughout : the hostilities 1n , the ’Dubrovmk mumc1pahty In
addltlon Mt Srd overlooked the crty of Dubrovmk} 1nclud1ng the Old Town Irrespectlve
of the reasons for taking Mt. Srd, this operation, carried out by the forces under the
¢ommand:of. VladimirKavagevié; wasinitiated i in the: early:..:bomss /of the, :morning 'of 6
December 1991.. The ohservation posts of: the}3./472 mbtr was: located at Zarkovrca and
had an unobstrueted View of the: ()ld “Towrii; The JINA units: drdnot succeed in; takmg Mt
Srd and were forced to retreat.- Dunng this. attack and'a smaller scale attack on: Nuncgata
a numher of casualtres were incurred (4 dead and 14 wounded) 32

25 As the: shellmg progressed throughout, the- day, it, becarne rnereasmgly apparent
that:the, Old Town.was. bemg shelled:in: a:detiberate aid/or md;scrlmmate manner: and- was
clearly uﬁlawful : .,

26 The Prosecutron notes certa.ln s1gn1ﬁcant events of 6 December m ChrODOlOglcal

o_rder: '

. . 5 . .
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a) JNAg 2}opened Pﬁre at ap rox1mately 0550 hours and commenced attack on Mt
RGOS ¢ e R { i :

% Y ;{«u”( Fed

/:':‘s:rt;fwg.r»::i*,-' M S sl e i R RN
) ""h) At 0630 hours the Accused Jokié was notified of the JNA attack by an ofﬁtc’er ¥
ifions his: ‘staff* © The Accused Strugan: wo*u’ld“haVe been on notice shortly

thereafter.
A g ISR, TR At
c) The sheI]mg of the Old Town commenced it approxrmately 0645 hours
M o :*.: UL Fidng ‘.’Z‘!"éwf}\i‘ﬂlffﬁ?? b *l!‘u gt ”" ¥t SRR HLUIVERIRS

I SHI VIS T e ‘ it
X Transcnpt of Joklc mtemew Prosecutzan Document No 178

i PRI S _‘,‘,'ﬂ, ,.”:».? \;. :
Case No rr 01-4; -PT.
27 August 2003 ‘



IT-01-42-PT p. 2599

-d) An ECMM rdbrﬁsentaﬁve sent the Accused Jokié a telefax of protest about
© O7l4hours.® - - . . : N

o €). Another protest, referring to “artillery’ oh Dul;rbvnik”,'"waS'Sent' to the 9.VPS

" "Boka by the Dubrovnik ‘Crisis Staff"at approximately the same time*’ and
receipgsof these. transmissions was.acknowledged by the 9.VPS Boka at 0822

- = hours.”” o S - R o

f) By approximétely.OQOO hours Davorin Rudolf protestéd to the Accused Jokié
that the Old Town was being shelled.

g) . Sometime before 1100 hours, in a phone conversation with Croat officials in
‘Dubrovnik, the Accused Joki¢ expressed regret for the situation which had
ensued and, further, claimed that the shelling had been a mistake and that JNA

" forces had gotten out of hand.*® : :

‘‘‘‘‘

- h) At 1205 hours, the Dubrovnik Crisis Staff sent 2 message to the Accused Joki¢

complaining that mortar and machine-gun fire was falling upon “all parts of

~ the town”, inluding the headquarters of the Crisis Staff. The latter was located
In the Old Town. The message further advised that the Old Town had been and

FEEN

- was still being shelled intensely © .

R
et e

. 1) At 1228 hours, the Croatian cabinet minister Rudolf indicated in a note
- transmitted by radio that the “old part of the town has been heavily
. bombarded.” He added that “reports of destruction.on the Stéadun near the old

town hall are coming in. Two. shells apparently hit St. Blaise’s Church, a
building in the Old Town is burning.”*!
I At 1245 hours, the 9.VPS Boka confirmed, receipt, of this transmission: a

- message was sent by radio to the Croat Minister Davorin Rudolf, through the

3 HarbourMasters office, in which the Accused expressed his regret “over this

LI O

R R R A A T T e e i I A I P Rt a0 LS AR et

* ECMM Dubrovaik to Admiral Jokié, dated 6 December 1991: Prosecution Document No. 289,

Prosecution Witness No. 16 will. give evidence 85:10 the! tefefax ‘of . protest. See'alsp Radio-Dnevnik;
entry dated 060612 December, 1991 (part of Prosecyition Document No. 45). The fact that the:Harbour

Master’s log puts the time at 0612 hours reflects the fact that the entries were made in accordance with

ST

37 anm§tab Dubrovnrk tQKDmandaVPS Boka, dawd 6 December 1991: Prosecution Document No.
293; see also Radio-Dnevnik, eniry dated 060612 December 1991 (part of Prosecution Document No.
45). . ‘/('. : ; i'/r"i‘“_;“,n._ . L v z ",’ Y o PO N )
** Radio-Dnevri, entry dated 0607222 December 1991 pay
* Prosecution WitnessNo. 21+~ it ol
“ Radio-Dnevnik, entry dated 061105Z December 1991, part of Pro&ecution Document No. 45. See
also Prosecution Witmess No. 21. The Accused Jokic also admitted that he was informed on the phone
by the people of Dubrovnik that-the Old City was being shelled (Transcript of Joki¢’s interview:
Prosecution Document No. 178). =~ .~ . T T P AR
“!Radio-Dnevnik, entry dated 0611287 Decertber 1 991:(part of Prosecution Pocument No. 45): - .+

tof rosge,c#,tié(t DocumntN045 R
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| ihcident The said mcssage 1nd1cated that General Kad13ev1c was aware of the
- situation.** ‘ ‘ L : :

The Accused had effectlve commumcatrons throughout 6 December 1991. The
Accused Strugar called Joklé at about 0900 hours to 1nform h1m that he (Jokré) had to
travel to Podgorrca and from Podgorica to Belgrade to report to the JNA General Staff 43
General Kadqev1c the Federal Secretary of National Defence upon becormng aware of
the s1tuat10n in Dubrovmk on 6 December ordered the Accused to meet w1th hrm at 1400

.....

the shelhng of Dubrovmk as requested45

A Ci.vil‘i'an casualties
28 In addmon to counts of unlawful attaoks against: crvrhans and civilian objects, the
Indrctment further contarns counts of murder and cruel treatment agamst both Accused
2 ) Two c1v1hans were kllled and three crvﬂrans were wounded as_a result ‘the
unlawful shelhng of the Old: Town :of Dubrovnik on 06 December. The: particulars - of
those crvrhans killed'and- wounded in the course of these attacks are as foIIows -

A

30 B Pavo Urban a 23 year old crvrhan Journahst and photographer, Was takrng prctures
m order 1o document the shelhng of. the Old Town He was hit’ by shrapnel from a shell
and dred from these injuries.

31 Tonc1 Skocko an 18 year old civilian was at a grocery store managed by his father
m the OZld ToWn near the Musrc ‘School i ‘the morrhng of 6 Décember 1991 along with
crvrhan leola Jovré one of hrs father’s employees At approxmrately 1000 hours they
both went outsrde the store to see where one of the shells had landed and were struck by
shrapnel from another shell whlch had landed about ten melres from the store and h1t the
top of a nearby wall One of the pleces of shrapnel from thls shell hrt Tonc1 Skocko in the

« Radro-Dnevmk, entry dated 0611457 December 1991 (part of Prosecutlon Document No. 45). The
Accused Joki€ also sent a:telefax to the Croat Minister Davorin Rudolf, expressing regret regardmg the
shelling of Dubrovmk The telefax was: received ati15:31 hours: Prosecutzon Document No.292: © " o

2 ” Transcript of Jokré’s interview: Pmsecuttbn Document No. '178.: R
“ Radro-Dnevmk, ‘entry, dated 061 1452 December 1991 (part of Prqsecuuon Dacument No 45)
45 Transcnpt of Joklé’s mtervreW‘ Prosecutton Document Na 1 78 ST
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chest. He was taken to the hospital, where he was pronounced dead on arrival. s Nikola
J ovrc was: mJured by another plece of shrapnel from the same shell, which hit his leg

32; Mato Valjalo was walkmg along the Stradun the maJn street in the Old Town of
Dubrovmk on 6 December 1991, when a shell landed nght behind h1m He suffered
severe 1njur1es to h1s head. Pleces of shrapnel also penetrated his right leg and nght arm*®

33. Ivo Vlasrca at the tlme worked for a bread—drstnbutlon shop, whrch was located in
the Old Town In the early hours of 6 December 1991 he was standrng in the doorway of
the ‘shop. when a shell exploded about seven metres away. The shell detonated on the
terrace of a restaurant situated at an angle from the shop. A large plece of shrapnel went
through h1$ upper nght leg Many smaller preces h1t hls feet and arms

and othercivrhanobiects T

B, fff':“néstme-ﬁanrﬁf cultural propert

34, : The Aocusod are funher charged wrth respons1hrhty for the devastauon whlch was '
caused to cultyral- and ‘historical hentage of .the OId Town of Dubrpvmk There were a
s;gmﬁcant,number of impacts registered on the Old Town on.06; December‘ 1991 Whrle
rounds detonated in all parts of the city, maps of the Old Town prepared in the aftermath
of the shelhng ‘demonstrate'a concentration of fire along the Tength of the eastiwest axis of
the town and approxrmately one- hundred mietrés on either side of theé' Central’ thorough?fare

the Stradun*" Hundreds ‘of buildings within the Confinies of thi ord Town ‘Wére it By
shiells’ dunng ‘this ‘attack. At least’ six burldlngs were’ dest'royed m ‘thiéir” ermrety “and
nuiierous others were damaged:”! ' Many Iocations Within the Old Town. ‘were burning.and
smoke, £quld he seen commg out of many bulldmgs :

35. The Festiv:alapalaée -rat:OdrSigurate‘l' was: byilt:in, ‘the Rhuaissance’sf}ile“and was
typical of Dubrovnik-architecture of the 15" and 16" centuniest .The: hallway, . the walls
and.the ce1hng of the building contained numerous frescoes:and: arches.: The Palace was
hit durmg the shelhng and caught fire:.asa. result the ﬁrst ﬂoor, the - seeond ﬂoon and:the

mﬂg that the. son of‘l Qsemm0m (
Wltness No: 33 was killed’ by an explosrve devwe (part of Prosecuhon Doeument Na 308) SeptS vl
ﬂProsecutwan‘thésto 33, LR e e Tl

48 - Prosecution, Wltn’ess No, 36.

4 Prosecutton thness No 33 ‘ -

5 Prosecutton Document Nos 42 and 43 B T

lProsecutu)n WlmessNo 19 andS SR TR e A A

46 Prosecutton Wztness No 33 See also the autopsy report Vestablxs

S Aty B pse TRl Ty S, Py el
SR J R ST A vie b TR SR 3R D g g
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attic were completely destroyed and only the walls remmned standmg One part of the
ground floor was. bumed down

36. v, The palace at Od Srgurate 2.was rlght across from the Festival Palace and was at
least three hundred years old. Shells hit 1t and the palace caught ﬁre 1nstant1y The palace
‘was gutted and only the walls were left standmg '

37. The palace at- Od Pu¢a 163 was near to Rupe Museum and was: about four to five
hundred years old. 55 When shells started falhng, the palace caught ﬁre and ended up
completely gutted IR

38.  Palace Sorkoevic at Miha Pracata 6 was about three hundred years old and had

uuuuu

four rooms init. The interior was Baroque. Two shells hit the rdof of the palabesiwith ttie
ﬁ‘rst 1mpact atat' 0,720 hours Smce the ‘roof was: thden the fire spread immediately
throughout the bulldmg and contmued to burn unextmgulshed unul only the walls
remamed standlng o

e .
e b e T T ey s
LDR TR Y SN Wil et TR ;

v39 Palace Martmusré at 'SV .Tesrpa 1 and the palace on. Od Puca 11 were also

completely destroyed on 6 December as a result of the JNA shelhng

G ,"-‘i. e ‘ff’ LiveE

40." ln addrtron to the above—mentroned b‘mldmgs many more sufferetl damage
mcludmg Cathoirc churches the Jewish Synagogue, ‘the Mosque Sponza ‘Palace, the
Clock l‘ower a.nd many pnvate structures of hrstorrc value

e
ey ‘I“

“The' desnuctwn ahd damage that ‘occurred i’ the OldT ‘o' Becemﬁer19§1
also rncluded strictares and objects Teferied to it AHiole: 3(d’) ‘of “the Stafite™ 6f the

Thbunal whrch are hsted m Schedule I of the Indrctment Sl ey L Bt
"n;t,";t-, Rt il - ‘:i S Yo E R I T o Ser s min

52 Prosecuuon Wzmess Nos 22 l8and 14
Prosecutwn Wlmess Nos. 29 and’18. " ‘
4 prosecutxon Wltmfs Nq 29 TN ;,',: W A ‘
5 Prosecution Wnness No 23( v ‘
56 Prosecutlon Wltness No 23
Prosecutron Wzmess No 253
Prosecu;mn thness No. 19.

Prosecutton WJtneSS Nas 12 14 18 23’ 25and26 v‘ S .

Fagpteis s by e s e A7 L ".4

Prosecutlon thness Nos 5 and 19 o N
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I1IL RESPONSIBILITY OF THE ACCUSED

42 Durmg all penods relevant to the Indrctment, the Accused bear 1nd1vrdual cnmmal
respons1b111ty for the conduct charged therem pursuant to Artrcle 7(1) of the Statute for
ordermg and - ardmg and’ abettmg in the comm1ss1on of the cnmes alleged in' the
Indrctment et B ' S ’

43. - In addition to their direct responsibility for the above-descnbed acts, each Accused
held a posmon of supenor authority w1th respect to the JNA units and forrnatrons that
perpetrated the unlawful shelling ‘of the Old Town of Dubrovmk They are accordmgly
responsible for the1r failure to take necessary and reasonable measures to prevent unlawful
acts wh1ch they knew, or had reason to know that thetr subordmates were about to
commrt ‘or to pumsh those offences whlch had bee”n edmrmtted ' ’

AL AL T v A

i~/The: Aocused Strugar was: bom on 13; July 1933 in Pec in presentwday KosoVo,
After bemg assrgned to various posts within the JNA, in 1989 he was appomted
Commander of the Terntonal Defence forces in the Soc1a11st Repubhc of Montenegro In
December 1989 he was promoted to” L1eutenant General In October 1991 he il
appomt‘ed Commander of the Second dperatronal Group of the Yugoslav People § Arrﬁh
and 1n November of that same year he was promoted to the rank of Colonel-General K

\n' ,,

45 The Accused J okic was- bom m 1935 in "Valjevo mumclpahtyg in- presenthday
Serhsa He sewedas an officer i in vamousposﬁﬂgs’smﬂrme Yugoslav Navy. In December
1986 he:was promoted to the rank of Rear Admiral and in, 1990, ‘he- Was promoted to:Vice

Admiixal, I 1991 ewas appomted’Cmnm; ﬁ,"e? dfithe 9. VPS2

fpe e e } . C e Ll
‘ts sy ’;m, . PR ‘;,\‘-t Y Y st t; fEis x },,} 3 oty '<\ by g]t,, RECH

46, At all tlmes relevant to the Indlctment the Accused Strugar Was commander of the

n am ‘U ”tf

2 OG Thc 2 OG was an ad hoc formatlon_,VWhJch d1d not ﬁt 1nto the nOnnal Peacetlme
8 e miliary

HERS
s

G Wa.ﬁ fhrectly

SR Vintravier

campann“ a,gamst the Dubrovmk reglon The commander _&of the 2.0
subordlnate to. the JNA Marn Staff | ”

27 August2003 ., h
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47. Dunng the lndlctmcnt perlod the 2.0G cons1sted of various formatlons and units
of the INA 1nclud1ng the 9. VPS and the 472 mitbr. The'9; VPS was dlrectly subordinated
to the 2. OG for operatlonal purposes in late September 1991 63 Dunng much if not all of
the time relevant to the Indlctment the Accused Jokic. commanded inter alia the 3 /472
mtbr and the 3rd battahon of the 5 Partisan Motonsed Bngade (heremafter “3.5 ptbr”)
As. prewously indicated units of the 9.VPS were subordinated to the Accused Strugar

48. The 6 December shellmg of the Old Town of Dubronk was pnmanly carried out
by the 3. J472 tbtr commanded by Captam Vladxmir Kovacevuf 65

49.  In addition to their dircct criminal responsibility, under Article,7(1)-of the Stafute,
the Prosecution’submits that the Accused knew or had reason to know ‘of the unlawful
attacks agamst cwﬂlans and civilian. objects -in-the, Old Town of. Dubrovnik. Th;s, in
conJunctron w1th thelr farlure to, do all that wa.s reasqnahly practlcable under the
prevathng ‘c1rcumstances to effectlvely prevent and pumsh th1s unlawful conduct
establlshes their, respons1b1hty under Article 7(3) of the Statutc as set forth in the seCtlon
entltled “apphcable legal pr1nc1p1es ” below

Effgggve Control

50. _ The Prosecutlon subrmts that both Accused possessed de ]ure and de facto
authonty over the above-mentloned umts and format10ns that shelled the Old Town of
Dubronk on 6 December 1991 Both Accused possessed extenswe formal authbnty over
these umts by vu-tue of thelr command appomtments wniun the JNA mlhtary hrerarchy

'above-mentloned rmhtary umts and formatlohs relevant to thls Indlctment

51 For doctnnal PuUrposes, both Accused were equlva.lent to corps commanders As
Commander of- the 2 0G and 9.VPS respectlvely, both Accused were respons1b1e inter
aha for the planmng, dlrectmg, and momtormg of the actlvmes of subordmate units in
their areas of responsrbﬂlty and for’ ensunng that these orders were 1mp1emented This

R . Lot T ey IR
T Uy g e

63Idem e e

,,,,,,
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authonty is ev1denced ﬁrst and forcmost by the formal scope of the authonty that
accompamed the semor rank of the Accused w1thm the JNA mlhtary hterarchyr i

e T

and 9. VPS

To facﬂltate the successful operaﬁon of all military units in both peace and war,
the former JNA' depended on an extensive body. of rules and. regulauons :fo which units,
commands staffs, branch bOdleS and md1v1dua1 soldrers Were to adhere These detalled
1nstruct10ns were mstltutlonahsed throughout the entire. Armed Forces of ‘the' SFRY.
Through this body of regulatory material, the armed forces. of the. SFRY, mcludmg those
of the INA, operated w1thm the overall Yugoslav nnhtary doctrme known as “All
People $ Defense.”” ,' R SRS I

53 Wrthm thrs framework there are two pnmary references whlch deﬁned the roles
and operatrons of the JNA Corps. (the:2.0G: being: an. ad, hm: formatlon eqmvalent to a
Corps) The ﬁrst docu;ment (“Rules for Land Forces Corps (Prov1s1ona1)” published in
1990)67 is :the. most. .comprehensive.: dagument, ' desrgned to completely .delineate : the
operating procedures for all aspects: of the- JNA. Corps: eommands _The second document
(cnntled “Regulatmns on' the Authonty~ of . the- Ground Forces Corps Commander in
Peacetime?’) was also:published in 1998.%. These two doctmeits sét:out the framéwork
for the roles and. responsibilities .of the Corpst,(:ommander, the:Corps, staff and other
Corps branches, as well as delineating how the Corps was to, function in-a variety of
Imhtary s1tuatrons As such, these document represent the foundatrons for the INA: Corps
orga,msatlon and therr operatmg procedures, Sy

-54:-‘ The. smgle most important position: within: the: structure of adNA; Corps initerms of
responsrbrlity authomty and accountability was that of Corps Commander;” As deﬁned in
the Rules for Land Forces Corps: (Prevmmmrl) the Cerps Commander s

Bl i D

bears the respons1b111ty for t -

o takes decrsmns, ‘gives: 'assrgmﬂents twms ‘suﬁordiuates, Gl'gamses;:»:r; el g
- QOordmat,lon and copperation, and controls the, implementation ¢ Of e
decisions. He is responsible for’ harmonizing the activities of his =~

g ; «command,; - subordinated:..: commands: . ;and::: headquarters. and .. . s o
- e appropnate soc1o—poht1cal commumtles and orgamzatlons m

P J ‘) [T E :A; IR RS ISV

ﬁb”Aecordmgly reference to 2 “JNA Corps" herein mcorporates by teferente both thé 2.0G and 9 VPS
b Brosecutton Document No. 313, g : e

68, Prosecutlon Documem‘ No.'314.

: i b ST W

A5y e Proseouiory. Strugar
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" integrating combat actions and . all other forms of struggle and o
popular resrstance mthe assrgned zone . » o

55 As such the Corps Commander was persona]ly, drrectly, and legally empowered
to lead the operatlons of the Corps command ass1gn tasks to h1s subordmate ofﬁcers
orgamse ;omt operatrons and co-operatlon in the zone of the Corps ensure operatlons
were carned out and bore full responsrblhty for their completlon The Corps Commander
accomphshed these tasks by exerc1smg rmhtary comrnand and control either d1rectly, or
through a body of subordmates ‘assistants and branch' spemahsts referred to as the Corps
staff. .

56. As a fundamental component of the former . JNA regulatrons, the. roles and
respons1b1ht1es of. officers wrthm the structure were clearly dehneated Paramount Wlthln
that structure was thé’ Tole of thc commander The overall concept of mrhtary command
and contml 'to be’ exer‘clsed by the Corps Commander Was wtmled €11 t.he Rules for Land
Forces Corps (Provrsronal)as follows: .-y s RE T O E I s e

p Command and control are exercrsed through planmng concerted
" action; organization; ‘preparation ‘ dnd“eXecution "of Opérauons and
.. other combat actlons, th,ey are based on umﬁed conunugus, secure

' ﬂexible efficient, operative and secret mf brmation ﬂows among -

-+ “commands; tmits:and instititions. ™"« AT R T S e

5’7.’ Further deﬁmng the aspects of INA command and control were the Regulatlons on
the Authorrty of the Ground Forces Corps Commander in Peacetune”71 dated 199Q These

exercrse of command Specrﬁc to the i daVIdual res|

SRR

59 Prosecuuan Document No 313
’7° The JNA Rules further Hrandate the o

1,35 the eq‘,pment used
optrmal way (Prosecutton Dociirnént No. 3

13) TR ib

0 1) should be noted, that despite the designation of “peacetime,” a Corps is. & military; enttty orgamzed
and desrgned to operate in war. ‘As such, the peacetime desrgnatlon does not imply that i m war the
Corps. . would: .operate. on:a. completely .different ; bagis; : pérucuiarly with: 'respeet {10!
rélationships. : Pedcetimé ‘designates or of three desighited s ‘
wﬂl Operate: The other states included “State of Imnﬂnent Thre

Prosecutwn Document No 314 They stated mtgr al gathat “The. ‘conmande hall mmandartd
control subordmate units’and’ mstrtutions within- the scope of the 'responsrblhty ‘received..-He shall be
tesponsible (6. his Supeﬂorffor the work and. the sityation in subordmate(unrts and institutions and for the .
proper aﬁd umely exécutnon of work and tirsks i the" competehc 6f the “command” ‘organ. “The"

CaseNo IT—Ol-42-PT ST e

- Prosecutor v. Strugar
27 Aungust 2003 | : o . :




A

IT-01-42-PT p. 2591

, .The nght to, conuna.nd umts and mstltutmns of the orgamc_ _—
, compound of ... Cotps. (hereinafter:- Corps) is upderithe exclusive . .
o responsabrhty of the commander. : Units:and mstltutzons outside the:., ...
- Corps’ - organic compound, those temporarily subordinated, are
v;':commandedandconu'oﬂedbythecommanderonly within the lintits "+ 0 ¢ oo
of the stlpulated authontles

o The commander may authonse certain ofﬁcers from the command to
~ command units and: mstltutlons of branches''services, but the
commander continues to bear respons1b1hty for'the situation in those .
. units, and for the work of the ofﬁcers to ‘whom, he has transferred,i
‘someofhlsrrghts"3i ‘ L o

58. | 'I‘hese base deﬁmtlons estabhshmg the overall concept of command and control as
deﬁned m the JNA bestowed upon the designated commanders the authority to command

thelr staff subordmate umts 1nst1tutlons and the personnel compnsmg those bodres

in'the zone of combat‘ »‘perations and repol‘t to tlfe Superror Cdrﬁi‘nander "'l*d ‘this end, the
Accused requn:ed subordmates to keep them mformed via, frequent and regular reports of
all act1v1ty and developments‘ relevant to the Corps Smnlarly +the ‘Acctised was obhged to

-rt ,"'- N : . o ” 1

reports were reqmred to contam 1nf0rmatron regardmg all act1v1ty w1th1n the Corps area
ofrespon‘sibility SRR i e b ot

ttv (SRS

60 7 Desplte the Commander . ablhty to delegate mahagement tasks or other

,t" S {1 ::’5'

h1s ass1stants and vanous staff functlonanes as

..'f,f ,~. L, ST R . ,"

commander shal] undertake the command and control of umts and mstltutlons through command organs
and- the commands of subordinate uriits and ifstitations’ throuighe: orders,  conmands, - instructions; -
goidelines:and advice, as well ad other’ forms 6fcommand ndl Control, The ‘cohimaridsr shall»undm‘takey He
the formulation, development and lmplementatlon' of plins 5 h and measures‘ persoltall and ‘thoy
cbrps cdn‘lmzmd organs ‘and subordmate commands mmander, hal} : ate* ofﬁcférs
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codrﬁed under the relevant JNA regulatrons as a fundamental component of the overall
SFRY concept Of cmnmand .. T TR r

i, Control in fact exercrsed by the Accused Sttugat thc Accused’s conduct in hght

of his above-descnbed formal authority

The Prosecutron subrmts that the Accused Strugar s extensrve formal authonty as
commander of the 2 OG was- reﬂected W1thm the.. hrgh degree of de facto control he
exercrsed over the forces under h1s command RRREE b |

62. The extent of’ the Accused Strugar’s control over the forces under his command —
or atleast his capacity for control - is evidenced by numerous indicia. For example; it is
apparent that Strugar commanded aj professronal army contarmng a full complement of

T t e % 14 LS RPN ¥ ik aaN M i’ TR I K S FRT £ COM A onE ' s 3 ‘(L"l

Corps and other key staff As a component of the functtomng cha.tn of command at his

dlsposal}iheewdence w1ll also demonstrate that at all tunes materral to the Indrctment
the Accused: had offeetive means: of cmmnunwattce vuttttall mtts and-formations relevam
to this Indmfmént 4 Flu‘ther these ‘fmﬁtary uhits under the Accused’s command in general
possessed a demonstxated ‘capacity, to camy cout sustained and co—crd.mateel «combat
cpemucns When. vmWed 4in tctahty,, the:! Pa:osecu‘taon subrmts »that the - evidence 'of
Strugavsl effective ‘control;: Hoth. de jure: and de facto, over the forces under his command

ls 1ncontrovert1ble

4-“-“!’,'” L EEE A R R, [ BESEINES S L ,:.-V!\.r_“ﬁ

63. . i» Furthermore; Strugar was evrdently iregarded by. tleNAﬁencral -Staff in Belgrade
a8/ the: officer ultrmately responsrble fpr tthe mxhtarzy ca,mpatgn agamsv Bubrovnik VT}lusos

ewdenced by thc fact‘that he waslsummoned alc Belgrade tby ,med*“ederal tSccretany“cf

smgased’y comneng i gongcal

vith b sth INA doctnne and applicable

RSN RO AEE 15}} RS 0 ‘fl‘ i3 AR 1‘:}!}{

pm:ported dclegatron of responsibilities to the Accused Joki¢ rn-

T Y “ Pees By uh“t : tq‘qg W hr{nm‘— 3 Hl’f Esss ( IR g rh RGeS A
theatre does not serve to ne ate the Accused Strugar s own personal responsrbrh, as th?
ST ‘ TN

SO0 O LT it s BORY e porrer mh e JoR

T ‘
“ Prosecuaon Document No. 322 “Commandmg Wwhereas. the commander has, the mdrvr,dual for, .
umque) nght to take decrsrons concermng the use and activities of the’ unit, to give ordefs ‘and ' to :

Py EE v *“u‘“"‘l L‘bk ff”i f“v.'.vl"‘ltf’l T\ : ‘Z‘;,Lu,:«,,é

3 - 5
d. were, for instance, ting o gther & mor 2 af 6&? ;mber. . - .
19 used ggl catted! Toked a lec? hoﬁr? IP@I g_m][B , at [( kri{}’
had. t& tra,vel mfPodgpnca and from. Pod,gopca‘,t@bel&r(ade . QQngral; affe .
(Prosecution. Document No. 1 78)

%Pmsédut}oﬁ D'obuhieﬂt N’zi’“ 1‘78 gl on
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-a) E
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commander ultrmately respons1ble for the effeche and lawful conduct of rmhtary
0perat10ns w1th1n lns area of nesponslbmty 3 o

il Control in fact exercrsed by the Accused Joklé the Accused’s conduct in the
hght of his above—descnbed formal authonty

65 The Prosecutlon subnnts that the Accused Joki¢ also possessed both de j jure and de
facto authorlty over the units and formations that shelled the old ‘Town of Dubrovnik on 6
December 1991, R ‘ '

66. . - Joki¢ was regarded by the JNA General Staff in Belgrade as an ofﬁcer w1th key
resp0ns1b111ty for the executlon of the military campalgn agamst Dubrovmk second only
to General Strugar in the cham of command 7 Indeed on 6 December whrle the attack
agamst the Old Town of Dubrovmk ‘was snll ongomg, the Accused Jokrc was called to
Belgrade a—.long w1th the Accused Strugar to report to General Kadrjev1c on the 1nc1dent 78

67. | Jokrc S. role m the JNA Dubrovmk rmhtary campargn is also ev1dence of h1s
authonty Throughout the campann he was a cruc_lal mterlocutor for the ECMM
representatlves and the Croat representatlves m negotiatlons a1med at haltlng the JNA
offens1ve agamst Dubrovmk " On7 December 1991 Jok10 as the representatrve of the
JNA Supreme Command s1gned the agreement reached on5 December 1991 for a cease-
fire in Dubrovnik, commrttmg the JNA ¢ to ease the naval blockade of Dubrovmk and.to
restore electncal and water service to. the city.™ 80 T TR R

6‘. Further Jolﬂc regularly rsSLIed orders 1nclhd1ng combat orders and ultlmatums »
After takmg over as Cornmander of the 9 VPS Jok1c 1ssued an order on 10 or 11 October

77 In fact, theAccused Jokxe’ was appmnted Comma.nder of the 9VPS by the JNA General Staff in s
Belgrade in view of his evident nnhtary experience, capability and as Admiral Kandi¢ “thought that I
was thie ‘only one Who' could respond-o the 'hallenges ‘of such chads rand such’ ‘4’ (:omplex tihe.” The'fact - =
that after being called to Belgrade and being itiformed about T s appointinenit on'6 October 1991, the. '
same day 'hé flew " fronl  Belgrade ‘to: l‘odgcmca along with” Momiir” Bulaiovie; the President of . .
Montenegro and General Kadr_;evré demcnstrates the extent of hlS mﬂuence w1thm the overall mrhtary y
structure of thie JNA (P‘rosecuuon Document No. T 78) o

78Idem IR T PP R (A crh ety Lo L R P
54 PrOSecutton Witheass No: 21.:. e e DR :

Prosecurwn Bocument No. 130; Prosecution. Wimess No. 21. .
See, for mstance, Prosecutlon Documents No 234, 240, 241 and 247

% “0n' 16 October ‘1991 he signed and addrgssed a “decument titled “Bem&nds by the Operatlons Group'-f K
Coihmand for the Dubtovnik reg10n” to the: Mayor ‘'of Dubrovmk, in ‘'Which he ummoned, among other '
things, *the “returh ‘of | ‘military eqmpment, the “Siirrender and disargning : i and
uitconditional surrender of Dubrovmk Crisis Staff (Prosecuuon Docurient No: 163)

A0 Pt St
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1991 that the. naval blockade of Dubrovmk be relaxed and 1 that it 1nvolve only the
blockade of ShlPS Saﬂmg from Otranto jnto the port of Du,brevmk B

Flnally, the Prosecutton notes that even 1f evrdence d1d exrst to suggest an'
apparent lack of control on the part of the Accused oyer umts or formatlons under his
command ~a fact Wthh the Prosecutron does not: concede - such 1nformat10n must be
v1ewed in. context Where any such lack of control stemmed from a fallure to exercrse the;
functlons and powers the Accused undoubtedly possessed th1s cannot exculpate him in

circumstances where such failures amount to a dereliction of duty,**

2.' Notlce

70.: The ev1dence w111 show that the Accused knew or. had reason to know that thc OId
Towu of Dubtovmk -was being, 1or had, been, unlawfully. shelled on 6 December 1991.

,,,,,,

Accordmgly, thelr respons1b1ht1es of: preventlon or pumsh:hent connnensurate ‘with the

scope of the1r respecttve authontles were actrvated .

[ : s
Lo S It

7 The Prosecutlon subnnts that thetr mamfest fallute to dm all that ‘was reasonablyv
wrthm thelr»powers to arrest the. unlawful shcllmg or.to pumsh 1ts perpetrators in the
aftermath triggers therr responsrbrhty under Arncle 7(3), of the Statute, T

Vet .
PEEE SRR Lo

tt. ‘ Actual knowledge

72 The PrOsecutlon submrts that the two Accused possessed actual knowledge of the
unlawful shelling of the Old Town of Dubrovnik- on, @December 1991, The Mature and
notonety of t;hgs 1nczdent, the. Teaction it provqked within the; mtemauonat community and
the nuhtary strateglc cncumstances prevmhng at’ the time. render it 1nevrtable that tho two
Accused would have ‘had knbwledge of ithis shelhng, it not mstantanemisly, then at a
rmmmum within an eXtremely short time after its commencement ot

. . lt. i + - .t e
él ST e e ’e R n,»\( W 4,“ f( LR ;

Prosecutlon Document No 1 78

W Dependmg upon ‘the & cn'cumstances the commander’s *‘r‘natenal abrhty” may entaﬂ a vanety of i optlons
and ultimately and as a last: fesort, to request his superiors that he be relieved of his command. See e.g.
Trial of Wilhelm vgn Leeb. gnd erteen Others, United States Mlhtary Tribunal (1948) (The German
High Command Trral) Law Reports of Trials of War Criminals, Volume XII, Pp. 74-75): “The choices -
which he has for opposition in this case (in response to crlmmat orders passed' down mdependently of
the Accumd) are few: (1) he ¢an isélie an' ‘ordér countermanding the siders’ ‘2) he can: resign; (3) he can
sabotage the, enforcement of the order within .a_somewhat limited, sphere. . §ee .also the case of
Masiioric Shigemitsis: The Tntemational Milifary Ttbuitial ot the Far- §a§t, Tapdilese War Cfimes Tiifs, '
(29; April 1946- 12 Novemher 1948) .(Un}vetsrty Press nsterdam, 1977), Judgement annex A-G;.p. 458, . .«
whic states “he as a member of the gtweﬁiﬁ:rent, bore overhead responmhrhty for the welfate of - the ’

Lerde U T el T SERmTmoml b e
Casé No. IT-01-42-PT . Prosecutor v. Strugar
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73 The Prosecutlon notes that the Accused demonstrated therr knowledge of the
shelhng 1n 1ts nnmedrate aftermath On 7 December 1991 a meetmg was heId in Cavtat
atteﬂded mter aha, by ECMS'M momtors and the Accused JOkl(’f Whereupon the Accused
mdrc:ated that the JNA would send a ﬁlm crew to Dubrovmk to record the damage
suffered by the OId Town The next day, two JNA ofﬁcers were escorted by ECMM
members on a tour of the Old Town |

Reas0ntoknow e i L D e e b

74 » Addltlonally and in the alternatlve the Prosecutron submlts that the Accused had
reason to know of the shelhng of the oud Town of. Dubrovmk on 6 December 1991 Thrs
is on the bas1s inter alza of the knowledge of the Accused of the spec1al s1gmﬁcance of
Old Town and the herghtened obligatlons restmg‘ upon them to ensﬂre 1ts ‘X‘ ectio

the pro'ven vuhlerablhty of the Old Town as ev1 Teni:‘ed“ y th
Suffér‘eéi“aé i result Of shelling cardied out by INAtofced. Fiany, the i
1mperat1ves then prevaﬂmg ensured that the Accused WOl .have been parncurarly
n'.undful to have 'suppressed “and certamly o have momtored any" combat actmtres

taking place 1n the enV1rons of Dubrovmk espec1a11y in the Old Town on or around this

('.-.,i-,’,.,-,“-t,;u(,, [P

75, . As noted: above, the 0ld. Town’s, protected status and the consequent need 10
ensure its, protectlon frOm the - effects™of eombat ‘had- been the subject\of both standmg
orders. from the INA Main: Staff i m Belgrade and combat orders, lssued hy: me Accused
themselvés, ta alk umts ‘and’ fomlatmns nnderth r eomﬁland “Ehie protectton of the Old
Town asa cultutal hemtage site’ was thus at all tlmes,reletrant to the :l:n(hotment penod ome
Of the foremiost: legal”'obhgamms on the JNAs Sueh was f:the nnpnrtame; ef the attack of 6
Deeember that Genera.l K,adnewc the Federal Seeretary? of Nanona‘l’»f Bef‘enee{-'"’
beconing awa i n.in Dubrovnik; on 6 Deeember demanded an‘explananon
and ordered the Accused fto meet wrth hun at-1400-heurs mBelgrade Do e e

76 Desplte tlus sheIhng by JNA forces under the command of the Accused had
prev1ously caused. damage f:orthe Qld: Tew:m The: Aecused vvrem~ thmfem aware of ithe
potential for. damage to the Old Town.in consequence of;, shellmg by, ttherr «tmeps and thaas,

msoners :He. shouid have pressed 'the wialter, if nevéssary 1o he ‘point' 5
htmself of a resp ) lttx;w ch he suspected was not bemg charggd” (em oh;

GhseNo.Ifl‘-Ol-AZPIi TR RS N
27 August 2003 .
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once eonfhct erupted 1n the v1c1n1ty of the Old Town on 6 December 1991 the Old

obJects and thus prompted partrcular vrgllance on the part of the Accused -
77. It xs accordmgly submitted that. the Accused :should. have been placed on enqmry
upon ﬁrst receipt of information that hosuhtles had erupted in the v1crmty of the Old
Town, 1rrespect1ve of whether such notlce speclﬁcally adverted to damage to- the Old

Town or not. .

78 | The Prosecutxon further subnuts that g1ven the 01rcumstances prevalhng at the
1 ly obligated ' “ts"yls the O;d Town should have been

Trae N gl 3 7 ’; Ly "(‘t
GRS TR Y W LA

7'9’. The cease- ﬁre 'was of great s1gmﬁcance to both s1des The Prosecutlon subrmts

,..: T
Y 15 RRESIRaTY

that the 1mportance ass1gned to t.hls oease-ﬁre to "the JNA evrdenced b the foregomg,
! s Bt i

emphas1ses the herghtened necess1ty to take all measures to ensure tlmely, effectlve and

unobstructed 1mplementat10n of its provisions.. Mlodrag Joki¢ and a fortwn Pavile

Strugar ‘vere thus under an: «afﬁnnatwe duty to: remove» aﬂ;:lmpedlmentsr"ﬂrfpotenﬁai

cgmumstances, ba,ve,.taken addmonal measures to ensnre that mtrce of the fact and the
nnportanee of the nnpendmg ceasge‘ﬁre were adequately and clearly commumcated to all
. iide i nées prévaliig

W OTEC :_;~ﬂwrﬁ0 ﬁf
the' cease-ﬁre In partlcular, glven ‘the’ hrstory of 1nc1dents 1nvoIv1ng shelhng of the Orld
Town by the 3 /472 mbtt in October and November 1991 notwrthstandmg orders Of
commumcatlons profn”bltmg the same specrfic Order§ on the e\?e ’of the” céa s%‘*—f’ R
o i it L e L o . pm"ﬁonﬂxﬁ acuvﬂy,
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preventmg an a11-1mportant cease ﬁre from takmg effect StrUgar and Jokré should have
taken all practrca‘ble measures to have brought about the 1mmed1ate cesSatron of hostilities
and in ‘particular to terminate any: attacks agamst the Old Town Itis submrtted that their

failure to do all fhat was reasonably practlcabIe under the c1rcummances cements their
responsrblhty under Artrcle 7(3) of the Statute for farIure to prevent the unlawful shelhng

N

4. -Failure to punish 7
'8.1." " In addition to the obligation to prevent, the Accused had a duty to refer: for

1nvest1gat10n and report on alleged breaches of the laws of v war and ‘commensurate with

the scope of their authonty to pumsh the perpetrators thereof

'Rhe PrOSecutxon submrts that thm farlurq of the AROQSﬁda’ﬁO exercrse the;r full

Statute

SR S : 5 o i
SR Y e ’ 1 H Pie

a ' Dzsczplmary Authortty of the Commander ofthe 2

; “'1

2%

.G and 9 VPS

83. Mlhtary dlseipfme and order were recognised by the INA as basic requirements
for the. aclnevement of military objectives.* b yeaging e o

‘ .:(1) Relevant SFRY laws andJNAreg;ﬂ ations relanng to the duty to ensure

o comphance with 1ntemat10nal law and to 1nvest1 gate potentrally unlawful acts

B4... - Beyond,the above:mentioned: pawer. to disci ipline subordinates dn. order ymainiain
8909 osde.andy discipline the Corps, G ﬁsldrrewmﬁ figally. maderindividually

responsible. f0.gnsure; compliance. of his, mal fp. with, the Jayws.of armsd. conflicy and, pther

Gore,; prohibitions . of . sinternational humanrtanan law, .and was., obhged to, refer; for

mvestlgatlon allegatrons of vrolauons of both ,1ntemattonal and dornestrc law, ... a0

AR vl 4 ’

“ Leir e ik grife FEs 1'5“;(; Clonumansior i ¥

-OIps ommander each Accused was expressly tasked with ensurmg that the
VL R WATE TRCHR AL D Hfoms busle pegriiements
Co S Command organs and subo d1nate;

:«Lm'i\ N ,,b "‘/ ‘ il A,‘ 2 k") ..(‘ih" (}" e :

W1thm the law Thrs and other apphcable sectrons of the regulatlons are unamblguous and

ommands umts and 1nst1tut10ns are worklng

I

% These, powers Wisrs ¢ manum’bé?:b’fm ,' S “Li"eélﬂiaﬁ’oﬂs ‘includm 1}1 P‘RY Cmmnal
Code, In thé’Brodest § sense, the Tegal ‘mbnk 's' Of ‘StipeHor Mithorivy 4nd sﬁbordmate‘coniphant:é “are

Qundmthe Y. C , Code les 201, (failyre and Lalrto‘ order A0
thi ere both ag;)rl?gtme “These pro fjsi““  cléar g‘:? &e@’é’gﬁ%ﬁ%ﬁ”m

(resr iy a ’periorj‘f
Qqh:[thﬁ €01 P i % . y* ’ ‘1 3 MHE 5 = L TIPS g Jd’
J o 'When feq uired. “(See Pro.sectlf mr}:én ﬁw

fc w'\ e for 'ttlilef}lfail é to enforce su%
295
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leave no toom for a, Corps Commander to doubt hrs personal regponglblhty and ].lablllty
for v1olat10ns of the laws of war comnutted by hlmself of' by units under h1s control

86 The JNA Corps Commander ‘was requ1red proactlvely and posrtlvely to ensure the
preVentlon of crnmnal acts by umts under the1r command and control. Further they were
obhgated to’ refer for 1nvest1gatlon and report to’ supenor authontles the perpetrators of

suchacts. O e

87. The apphcable paragraphs of the SFRY' Regulations on the Application of the
Intemat10na1 Laws of War on the Armed Forces wrth respect to Ind1v1dua1 and Command
Responsrblhty (heremafter “the Regulatlons”) deﬁned 1nd1v1dual responsrblhty as

follows

[ T B N
PR .

S Every md1v1dual (mthtary or crviham) sﬁaH be persohally'
“accountable for breaches of the rules of the. law ‘of war if he/she . .
';.,;.v;commlfS‘ yii,olatlon hun!herself or, ordp : ne to be. comrmtted
o ‘Ignorance of ‘the provisions. of the rles of the law ) ewar does not "
o exonerate the transgressors: ofresponsﬂ:ﬂrty VO .

88 Addmonally, these regulatrons expressly refer to thé acComphce habrhty of a
commemder in circumstances where subordmates carry out criminal acts. Paragraph 21 of
the Regulatlons states in th1s regard that

‘ An ofﬁcer shall be answerable as an accomphce or 1nst1gator 1f by
e failuire o tdke action against-$ubordinates vmlatmg the rules of the: ' ¢
- law of war, he has contributed to the- repeated comrmssron of such -
. acts by umts ormdrvrduals subondmate tohnn R SR

Prosecutzon Document No 316 It is mterestmg to note that paragraph 20 of these regulanons also
sta t “the perpetratars of such cmmnal ‘agts.may also’ answer before.an internationa) court, ifsuch : ...
a court has been established.” Command responsibility is also defined therein at paragraph 21: “An
officer shall bé personally lidble for breaches; of the rules of the law: of war if he knéw or. should have. - :
known that units subordinate to'hitn or other utits or individuals were plamning: the. commission of such
breaches, and; at thetime when it hid-still been: -possible; to prevent: their comutission; failed ‘to ‘take
Incasures-to prevent such. breaches. The: officer: will also be held.; persmat}y Liable -who, aware that
breaches of the rules.of the Jaw.of war have.been committed. fails.fo institute disciplinary or criminal
proceedings against the offender, or if instituting of proceedmgs does not fall ‘within his’ purv1e\v fa11s '
to report the breach to the. Supenor officer; meharge P r , :

ProsecuttonDOcumemNo 316.; ;. e f =

Ty

i
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(2) JNA Regulatlons speclﬁcally pertmmng to attaclcs agamst clwhans and
protected objects S :

Chapter 16. of the. SFRY Cmmnal Code artrculated a vanety of crnmnal offences
agamst humamty and mtematlonal law ~ These mcluded War Cnmes agalnst the C1v1han
Populatron (Artlcle 142) and the Destructlon of Cultmal and Hlstoncal Monuments
(Artlcle 151)

~ These prov1s1ons enshrine in substance the - prohrbltlons of the . Addltlonal
Protocols to the Geneva Conventions against attacks agarnst civilians and civilian obJects
in accordance with the SFRY s obhgatxons as partres to these 1nstruments In partlcular
and in specrfymg the concept of the civilian populatlon and the general protectlons of
that populatron, the Regulations stated the followmg b ‘

o General Protectmn of the Civilian Populatlon The civilian -~

S7 e population-and its propeity-may "ot  be the ‘direct object: of combat " sl

.+ . Operations, All civilians who are in the territory. of the parties to the - R
- Conftiet: shall irrespectlve of thelr natronahty, be entrtled to tlus S

pnotectwn S : L ,,, , AU

: Lt

91 Armhfylng this, the regulatlons contained restnctlons and prohlbltrons relatmg to
attacks on persons and cultural property . P

P

8- Prosecutwn Document No. 315

0 Proseczmon DOcument No. 315, “The* remalmng two artmles in Chapter 16 refer to rachm (Amdé“- -
154) and slavery, terronsm, attacks upon protected persons and the takmg of hostages. (Artrcle 155
lnclusrve) . , o 3 cs

9 As deﬁned in paragraph 52 of the SFRY Regulatmns on the Apphcatron of the Rules of Intematlonal
Law.of War in the Ariried Forees, dated 1988,a civilian (or. civilidn: populatlon) is anYone who “does
not belong ‘o' the: ‘categories’ of ‘the’ Armed Fomes as desenbed‘ ify: Paragraphs 48 and 50" (See-' E
Prosecutton Document No 3 ] 6) B : . ‘ ~

Idem Paragraph 54 proVrdes as fo]lows Combat operauonswlnch may entatl casualtres among the
civili ian’ populatiori-‘shall not- constitute & v1olat10n of the provisions of the" general protection of the
civilian populatton referred to in item 53 of these instructions in the following cases: 1) If the civilidn
populanon isin a military facility; 2).If the person who falls within the; catogoty, of civilian population, '
is with a military unit; 3) If the civilian population is in any way in the immediate 'Vicinity of a military
facxhry diring: cmnbat opefauons against suchia facmty-however in such cases, the military advantage T
to be gained by $tich combat operations and the consequences of such operat:lons on the civﬂlan' nn
populanon must be considered. , : : R S SR

et

> Ibid, paragraph 67: “Persons who are dlrect objects of attack and protected persons. A direct attack
is allowed. «anly on membets. of the artned forces, and on other persons only is'they are drrectly involved ‘
il war operations. Civrhans [may not be the direct object of combat operations. Attackmg crvrlrans for:
the purpose of térrorising them is especially prohibited. ,".In the case of doubt, the person in question
Shall be' consldered a ¢ivilian until the ‘bonitrary is estabhshed The Presence of non-eivmans among the
civﬂiah population shall flot deprive that populatlon ofits c1v111an statug.? o v

* Ibid, pamgraph 79' Proi‘ectton Qf cultural ropenj: 'Durmg thé jbombardment of defended places
all’ mcashres necessary for the protection igions s (;hurches and’ “temples). |
should be undertaken if- these are not uSed fot« ! tary" purposes The parties to the conﬂrct shall be

CaseNo IT~01-472—P’TH R 25 BRI S ,;:: g Prosecutorv Strugar
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92. In consequence . of their: training, rank and- expenenee both Accused ‘were
wgmsant with the: reievantJNA docrnne U T .>:,;s WL e e

¢y e 'f',n:I» P r‘ st - S D g : + Ll S
P A & SRl [ v H bl FRRY ! N SRR §

(3) The’ exercise. of these 1nvest1gat1ve and d18c1p11nary powers by the
Accused T e ,

The evldence w111 show that mvestlgatlon 1nto the shelhng of the Old Town by the

Accu,sed was e1ther perfunctory or non~—ex1stent Nor were any of the perpetrators of thls
attack ever subject to any meamngful repnmand orpeualty»

94 j Telhngly, 1t 1s apparent that the d1sc1phnary authonty of the Accused rema.lned
mtact throughout the mdlctment penod and 1ts 1mmed1ate aftermath The evrdence w111
show that desplte the ex1genc1es of conﬂ1

FI "’".,;' I iy

95. * In summary “both Accused possessed-exterisive de jure and de Jacto control over
the INA forces responsible Tor i ‘ntavfil 2 acts desérrbed‘ above and were placed on
sufﬁcrent notrce that these acts had occurred were ocmnnng or, were about 10 occur

AR DA AT ,.'s"'»i

during the tenur ‘of then' command They were accordmgly obhged mter alza to make

s vs.'« S5 AT r§ BRI SRTRNS

g the act1vrt1_es of therr troc measures to prevent the

further enqlunes negardl

ST

occurrence or contmuance of any unlanul acts whrch rnay have emanated from thelr area
of resp0n81b1hty and to mvestlgate or refer for- proseeutlon ;allegatlons of unlawful
conduct whrch may have prev1ously occurred. Thelr fatlure {0, take the necessary -and
reasonable preventlve or pumtlve measures \at thelr dlspesal :renders them cmmnally

St

9 In addttlo_, o‘ the 'lncontrovertlble supenor responslblhfy"gof'botﬁf
Prosecutlon furth ‘ it s

respons1ble for undertakmg the measures referred to in part 1 of thls 1tem ’Ihe coder of the umt :
bombardinga défended place shall take’ alf ricodssary measures: to prevent facilitiey frompart 1 of thik v}
paragraph from being a direct target and to protect them as miuch as possible om the indi '
of “the “atthck. < 'I’hej-*auﬁim" ““ti‘es“df"i'the*‘ipl&’e" in-swhich stich fatdlities “ate’ Shal

s, O undcrtakmg hostlle acts agamst such property"whlch"
1ted In’ paxncular the armed forces are prohibited” from directly of
the means for its protection, or its surroundmgs for purposes wh1ch

A 2% ) P e e
SN .\“' SN PR Il P S R teg ) At ,.’ Y- BN
CIE R ST B Y X

Case'No. IT~01-12 PT 26
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97, . In ‘this: rega.rd iﬁﬂle”»Proseéntion’vrﬁtﬁuﬂs aﬁdﬁf~re’—irieorpofates by reference the above-
mentioned - paragraphs whlch et forth the cons1derab1e ‘breadth. and- scope. -of the
;Corps Commanders w1thm the JNA mlhtary h1erarchy, and
consequently, the ultimate personal responsablhty of the Accused for the conduct of all

mlhtary operauons 1n-theatre

Accused’s formal powers as.

“‘v"/ SRR T
< .

98. f» Whrle the Prosecutlon case w1th regard to Artlcle 7(1) of the Statute is
c1rcumstant1a.l 1t 18 submltted that the totahty of evrdence w111 demonstrate that it is
mconcelvable that the attacks of 06 December emanatmg as they did from w1th1n a
trghtly»controlled and formal military chain of command, could have been the result of the
spontaneous mmatwe of a. single battahon commanderx Further, v:the ﬁrepower -and
m,a,ten,el: subsequently ;bmughtvto:s bear; by the ,J'NA.,m-, suppjurtsoﬁ the-initiak assau];t gender it
mconeetvable that ;sich attacks could: cnmmence ‘thhonh the-diréct authonsepenfof the
Accused “ar at least their “open aeqmesemce. .Furthen these attacks entalledxa cot
ordtnated amlleyy and mortar- barrage involving at least two motarised battations:. Miki

logi¢: alone {such: as,. for instance, the need to minimise the r1sk of fnendly fire) dlctates

that attacks of this 1ntens1ty duration and lethahty be subject if not to the oversrght and

cé- ordmatlon of hrgh—level commanders thetL least to then' taé1t aut‘honsatlon and

RO LT S T Vg, 44 i/ o s
approval o S

. . 3 : - - L W
I SRR SRS AP A L Py S SAMELE U ,,' SO St SR B 3 T R |

99 - Further, there! i$: evidence to suggest-that-the Accused Strugar opened firdion the
Qld Town in retahat:on for losses: he had suffered;cartier:i in the mommng of OﬁaBeeembe:
1993, As set forth belew,:the Prosecution! submits that:such: actions: aresuilewsibin

eetdance Wlth the\settledt;umsprwience oﬁahls Enhumlw e f oo nsaton

, o R > 1 5‘1 T RHD s
100 The Prosecutrpn subrruts that the contmued and knowmg 1mp11c1 support hy

S BIREINE S TN COEE R SE NN NS .”?“n)» Lk g.,r SISy PELE TSR AN L O RS B S A R ,»g
Accused for the unlawful shelhng estabhshes under all the cucumstances, the 1nd1v1dual

"‘ N““ kA LR AR HA N TR RN th r,t‘ £

respons1b1hty of the Accused f0r ordermg and/or ardmg and_ abettmg The c n

. '
CNS 3 , )%‘* & L E y

and abettmg the v1olat10ns that occurred on 6 Decembel:. Further the: cohsequent fallure
of both Accused o pumsh these erimes in-their’ aftermath may be, equated: with: moral

Borogn . .. Lo N
SV A L5 A H‘ SRl e e b L

il - L - LR . r
AR AT S ﬁ’ "" ht-.f "5 id b ‘K 'J.M LA EIR ST T WA 0O \x‘ im'«w! Lt"u

rmght expose itto attack » See also paragraphs 86, 89 and 90 for fur’ther detaﬂs concemmg the concept
ofclltural pifopertyandltheiprolﬂblnon‘offattam&imnd’ Gt Hampti g

N ,‘Prgséautwn Wn‘ﬁ@.ga Ny SN Y
% ! See infra (legal subrmssmns concerning repnsals)
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encouragement or succour of such conduct a further vanant of accomphce hab111ty
expressly recogmsed W1th1n the case law of thls Trxbunal o &

IVLEGAL ANALYSIS |

’ A Modes of Cnmmal Respgnsnbility under Artrcle 7 of the Statute |

101. Cumulatlve charglng under Articles 7(1) and 7(3) is permlss1b1e and conviction
under both artlcles is possible.”® For any charge of 7(1) responmbrhty the Trial 'Chamber
has the d1scret10n to find that the evidence supports any of the modes of liability whether
or not they were expressly charged

Yoe g eiien FabdBr
EnsGrnOined LaDingy

102, : The Indlctment charges under Art1c1e 7(1) of the Statute each AccuSed with
Otdermg or. aldmg an bettmg in the planning, pteéparation or execution of the crimnes in

relation to all counts of the Indictment. By using the word “committed” i in the Indlctment

the . Prosecutor does not mtend to Strugar physrcally

m'qt‘la

bt

m;:,rf . ST _:‘.»z’wfa r“:_n

-

L3 ST S
L hmenbed

103" “Ordenrig” entils a pérsori;‘m -3 'position “of authdrity” USmg thiat posmou 't
COnvfn‘ce another 1o commit an offence o1 It is not necessary to prove that the subordlnate

,5;‘

«9 " 'Sée iiifra, e,

; Prosecutor Bszlgc‘M ecision on the Dismiss, the Indlctmeqt Based,_upo:
befects in the eoe (Va agueness/Lac']Izgof uate ouce of (‘,‘harges“) ‘Case No. IT- 9;%4-?’1‘% :
rAP“i 19%% Paf% 32” g Gligite ihe planrdng, freparat tor oxeastion o e cilmes s

Pr secutor ¥, Ze_[ml ,Delalu,‘ etgl ) Judgement,, Case No IT- 96—21-T,¥ 16 November 1998 (herelnafter
C‘elé%c’z "Trial Judgetdent), paras. 18 See also ‘Prosecistor v. Delalic; et al s Decision' on Motot™"
hy the Accused Hazim, Dﬁhéoq feqts: m,t,be orm of the Indictment, Case No. IT=96:21-T, 5 Nov. .1/
396‘, paras/ '16:18: "~ Buf see D? E‘lgm v{? Keiseid, Jadgement Cdsé No. TTI08°33:T, 02” illy
August; 2001 -(hereinafter, Krsar‘, J‘ma} Jﬂﬂmﬁ.& ibars 653 Prasecutor: v, LMslorqdﬁ Krngjelac:: .
J\;dgement, Case No IT-97 225 T 15 Marqh2002 (heremafter Krnojelac Trial Judgpmeht), paras, 173,
316, 496. o

0 proseditor v “Z‘Ar‘é‘;‘z”%&iﬁérkié et al,” Tidgellent, Casé No™ T £95716-T; 14° Tanvary 2600~
(hereinafter Kupreskic Trial Judgement), para.. 746 seg also Prosecutor. v, Anto Furundija, Judgement,. .
Cdse No. IT98:1 ¢ T*miDecember‘mQ&(here”’ & Fupindtija Tridl Jodgerhede); pafa: 189¢ Kaseie i
Trial Judgememigara 602, . €f, Prosecutor v. Zejnil Delali¢ et al., Judgement, Case No IT—96—21-A
QOFébrué‘ryZOO (ﬁéemﬁért‘eleéi&;qppéars Judiemetit); paras BSOST. AT el T s dTnare

o1 Krsné Tﬂal Iudgement; para 601" kayesu Tnal Judgemmg para. 483, No formal supenor—
8 onihiph i sequiréd for £ ok Yordering” s Tong a$ the Accused possessed the
para. 483; Blaskic

BT

’Case No. IT-014
27 August ZO(B e
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who executed the order shared the mens rea of the Accused 1t 1s therefore 1rre1evant

102

whether the order was ﬂlegal on 1ts face.”" ' The. g1v1ng of an: order may be proven

103

crrcumstantlally and the order need not be in wntmg, need not be given by the superior

dlrectly to the person who cormmts the crime,'** and may be express or implied.'*

o b f “Awlmg and Abettmg

104 The actus “reus  of a1d1ng and abettmg consrsts of practlcal assistance,
encouragement or moral support to another petson perpetratmg a crime.!% A1d1ng and

abettrng may assume different forms of assistance, 1nclud1ng omissions.'?”

105. - Proof that the conduct of the aider and abettor had a causal effect on the act of the
pnncrpal perpetrator is not requxred 108, but the: Accused’s act must have had a substantral
effect on: the commrsslon of the crime.'® There is no reqmrement -of. a pre-emstrng
plan 39, Aidmg and ‘abetting :can: take: place before, during-or after the ‘event.! . The
Accused’s knowmg-ipre’senceuwhena crime: is committed can; constitute-the act'of a1d1ng

112

and abettmg if it encourages the perpetrators An omission by a superior can contribute

to ‘the " commrss10n of a subordmate s crime, for example by encouraging the

perpetra-ton O S PR o T T TD ATt T BN RTE TR RIRRLE

S e

"% Blaskic Ttial Judgenierit; para. 282; Kordic Trial Judgement, para '388:" o

103 Kordrc‘ Trial Judgement, para 388; Blaskic Trial Judgement, para 281.

04 K ordic Trial Judgement, para. 388; BMklé Tnal Judgement, para. 282 b

M Bla.i‘kzéTnalJudgement, para 281, ERREE S LT LT TS e e

. Prosecutor v. :Zlatko. Aleksovski, Tudgement, Case No . TT- 95 1;4/ l-A, 24 Marc.h 2000; (heremafter
Ateksovskt "Appeals Judgement) ‘para. 162; Krnojelac Tnal Judgetnent, para: 88; Kunarac Trial
Judgement, para. 391; Blaskie Trial Judgement, park:283; FurundZija Trial Fudgement at 249. ‘See.also.’:
Tadlc‘ Appeals Judgement, para 229 N

107 Kmo;elac Trral Judgement, para 88 Kunarac Tnal Judgement, para 391 éelebzcz Tnal Judgement '
para. 327 (assrstance in different forms) Blaskic Trial Judgement, pata: 284: - Gl

18 Krnojelac Trial Judgement, para. 88; Kunqrac Trial Judgement, para; 391, Bla&‘kw Tnal Judgement, (B
para 285; Furur;dzt]a Trial Judgement at 233.

My KrnOJelac Trial Judgement, para. 88; Aleksovsla Appeals Judgement para 162 “See also Kundrdé
Trial; Judgement, para: 391; Blaski¢ Trial Judgement, para. 284 (“detisive effect”); Furundfqa Tnal
Judgement at 234. S

10 Aleksovs‘k‘z Appeals Judgement, para. 163; Tadié Appeals Judgement, para 229

""! Krnojelac Trial Judgement, para. 88; Kunarac Trial Judgement, para 391 éezebzcz Trial Judgement,
para. 327; Blaskic Tnal Judgement, pard. 285..

V. Dusko JTadic,, Judgement, Case No IT 94- T 7 May 1997 (heremafter Tadtd Tna.l

12 Prospcut :

Judgement)’ paras 689 90 see also Bla.s‘ktc‘ Trral Judgement, para 284 Akayesu Tnal Judgement para

fcase‘:m‘; rf.'dl'.‘42.’P'1",_"’f‘if.‘f;", L Tag T Proscoutor v, Stragar
27August2003 . o e e - ;
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106 For the, requ1red mens rea, the Accused must make a consc10us decision to act
either knowmg that his conduct w111 contribute ‘to'the commission of a cnme comrmtted
by another, or being- aware of the substantial hkehhood that it w1]l do so.! The
Accused must also have knowledge of the essentlal elements of the crime; this mcludes
knowmg but not necessanly shanng the perpetrator s mens rea “6 tis not necessary
that the mder .ot abettor knew the prec1se cnme that was 1ntended or whlch was actually

comnntted ur

2. Criminal Resmmibmw as a Superior Under Article 7(3)

10‘7'.’ Each Accused is charged in all counts of the Indlctment w1th respons1b111ty as a

superlor under Artlcle 7(3) 18 The essentra.l elements for superlor or command

respons1b111ty are A

Lt o i T L R R “'t"l‘.l"d""“‘ i S . [ ith

- a),-the existence of a. supenor—subordmate mlatmnshlp betWeen the: Accused and
the perpetrator of the offence, » | . |

b) the Accused knew or had reason to. know that the perpetrator was about to
commxt the offence or had done so, and '

S e T gt ‘ SIS T R »!f“;le\zl"‘
c) the Accused falled to take the necessary and reasonable measures to prevent
theoffenceortopumshtheperpetratorthereof R L i,

. a4 PR 5 . . P
I R N el

4 ‘}_‘q.“ Supertor—Subordmate Relanonsth s e

IQ& % The apphcable test. for whether the Accused had superldr respoustblhty for acts of
the perpetrator 1s one of effectlve control 120 Although the notlon of a supenor—

1 Alekso ki :Appeal‘f‘, Judgement, para 162 Tadlc Appeals Iudgement, para 229 Furundzqa Tnal
Judgement, paras. 24546, 249.

"' Blaikic Trial Judgement, paras. 286-87 Kvocka Tnal Chamber ;udgpment, para. 255 See also ,
Kmo;elac Tnal Judgemeh'_ "a. 90, Kunarac Tnal Judgemeut, para 392.

““Alek_sawkz Appeals Judgement, para. 162; Krriojelac ' Trial - Judgement, para 90 Kvocka Trial
Judgemeut, ‘paras.. 255,.262; KunaraciTrigl. Judgement, para, 392, Fymndiya ‘Frial Judgement;. para
245. o

7 Kvocka Trial Judgement, para 255 Bla&‘kzc Tnal Judgement, para 287 F urundzua Trlal Judgement,
para. 246. P g

18 Command respons1b1hty is a: mode of partrcrpauon chargeable dunng armed conflicts that are both
international and: non-mtematlonal in character (Prosecutor, v. Enver Hadfithasanovic et al, rJudgement,
Case No. IT-01—47-AR72 16 July 2003 (heremaftet Hadzthasanowc‘ Appeals Judgement))

“9 Aleksovskt Appeals udgement paras “71- 72; Kmo_zelac Tn" Judgement, par . 92 Kvocka Tnal
Judgemeut; para;314; Krs:tzc‘ Tnal Judgement, para. 604; Kordié Tnal Iudgement para. 401; Kunarac I3
Trial Judgement, para, 395; Blaskic Trial Judgement, para. 294.. , o ‘

" Celebldi Appeals Iy

S TEVIS (R b fral T

ment, paras. 196.98.

CaseNo I'I'Ol-42;PT - 30 A A,,-".'vProsecutortr. Strugar
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subordrnate relatlonshlp is not- ]muted to rmhtary commanders m the instant case, .each
Accused isa mlktary supenor

An Accused’a supenor authonty can, be either de jure. or de facto 22 Formal
des1gnatlon as a commander, i is not a necessary. prerequisite for command responsrblhty to
attach as such responsrblhty may be 1mposed by v1rtue of a person s de facto pos1tlon
Evidence that the Accused possessed de jure authonty, however ralses a presumpuon of
effectlve control unless proof to the contrary is produced 124 The ex1stence of the supenor—
subordmate relatlonshlp, whether de facto or de jure, need not be ev1denced by an official
appomtment or formal documentatlon The effective control test implies that more than
one supenor may be held responsible for the same crimes.'

)
.,t.-\.i. YT e . : .
AR 3 R v

A1 ISR ‘i.i
127

The relatronshlp of

The statu l"of suhordlnaws may also be de facto
subordlnatlon ’may be 7duject, or may be 1nd1rect partrcularly in situations where
prevrously exrstmg fonmal structures have broken down.and . where, during. . an interim
period, the new, possibly. improvised, control and command structures may.be:ambiguous
and.. rll—deﬁned 128, A tacit; or implicit understandmg between the: commander and his
subordmate ‘as -to- their :positioning vis«a-vis.: ‘one: another would, for: examples, be

silfﬁcrent L L rne e Al r“ G

RN RSN Poory i

11 1 A commander need not have exclus1ve legal authonty to prevent or pumsh acts of

h1s subordlnates ’?O

Factors relevant to a ﬁndmg of effectlve control by a superlor over

P TV L
fhod ik B e

0 ) the capacrty to srgn Orders,

i e ! w ERES ¥ VS ! FEEF S O R ,"i"‘i‘ﬁ’,u..'«'u '%;‘J“" ROV S LN S S RO -
2 ée!ebzc:AppéalsJudgemen},m&m 196 Koriic Trial Indgement, paras. 4051—% coebfveng 0 e
122 Kumrac Tr,lal Judgcment, para 396 qudlc Tnal Judgemepl,pag;as, 40 H Sy

123 C‘elebzc‘l Appeals Judgement, para 188 (guotmg ‘the trial ‘ludgement), "ld. para 193 See: go ICRC i
Cormihientary (Additional Protocol 1; 'Art, 88); para: 3544(‘6'& A s Flidgein Pl

12 Sem 1 Celebici Appeals-udgement; para; 197;  Blaskic, Triad:  Judgensent, pa::a.t aos ProsecRtors.; v
Aleksovskt Judgement Case No. IT 95- 14/ I-T 25 June 1999 (heremafter Aleksovskz Tnal Judgement)

para‘ﬁ(} Tt ‘ : Lo : P
St éelebtcz AppealsJudgement, para.: 193 s e i e s e

126 * Kmojélac Ttial’ Judgement para 93 Bias‘krc Tﬁal Judge,mein, pata,” 303; ",
Judge«ment para, 1 106 : , N

2 Arucle 87 of the 1977 Addltlonal Protocol I See Blas‘klc‘ Tnal Iudgement, paras 30001
‘28 C‘elebtd: Appeals Judgement, para; 254 (quotmg the trial Judgement para 354) .

patngnons

29 Kunarac Trial udgement pqra 397 , -
mmaskznﬁauudgemem,pam So i Tl sl s

Case Neo. IT-01—42»-PT

_Prosecutor v. Strgar
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- b) the ’substance-oforders-“32

" &) the positionsof the Accused in the omerau mstmmonal potitical and: mlhtary :
;,‘Uorgamsatwn,l?f |

) (,‘,'the actual tasks, performed 13 o -
8 ev1dence that the Accused has a h1gh pubhc proﬁle, s
h) the Accused’s overall behav1our towards subordmates and h1s dutles,

B : . S s e om g
S I .

. 1) thg, Accused’s use of his extant authonty to prevent crimes and mistreatment;

r"lt

A the exermse of powers generally attached to a mrhtary command 140

‘)'k) the submlttlng of re orts to com etent authormes m order for proper'
Thi s, P |

Y measures: tobetaken and
(f’l')l.vf-‘sancnomngpower“z‘ AT e
e By S e B o rrediy
r ’.bt"-”,& ks § ARG SR e (’ ,ﬂh 1“!51 lﬂ:q‘ '

12 The Prosecutnon must show that a superior knew- or had reasof to know that a
subordlnate was about to comrmt a prohrbrted act or had done 50.' This mental state
reqmrement can bbe satlsﬁed elther by actual knowledge ie., actual notlce' or by notice of

S U SLILHTN

the nsk ofv such offences # Le. 1nqu1ry not1‘ e.

113. Actual knowledge 1s deﬁned as the awareness that the relevant crimes were
,~ g
commltted or were; about to be commltted 145 and_ca.n be estabhshed th,rough either direct

;: SIST04

PR 3&
s r

133 Idem ‘ ‘ ) v ' ‘ ‘
Js‘[bld pal.'a 422 TR ‘uw A A R AN ) L R S S L1 RS e L A

%" Celebici Appeals Judgement; para. 206, -
10 Kunarac TnaJ Judgement, para. 397.
o Bla,i'ktc‘ Tnal Judgemenr, para 302 :

P vte

S Lt ‘t‘L‘ R A P ¥
: ‘ 32 " Prosecttor v. Strugar
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Or clrcumstanual ev1dcnce Thls Tnbunal hag used the Umted Natlons Commission of
Experts non—cxcluswe hst of factors to prOVe actual knowledge clrcumstantrally

coa the number type and scope of the 111ega1 acts
: | _ b)4 ‘the time durmg which the acts occurred;
ey the number and type of troops 1nv01ved
| »‘ d) the logrstlcs 1nvolved, 1f any, ‘ :
“e) the geographical location of theacts; « .
- f) - the widespread occurrence of the acts; ...
.g) the speed of the operations; e
h) the modus operandi of similar 1llega1 acts;
i): ,' the ofﬁcers and staff mvoLved and s e P
_]) the location of the commander at th‘ t1 147

2 ol ’;"F
114 An 1nd1v1dual’s command posrtron and ‘his’ level of responsrbrhty in the chain of

Y r't}i"

it

Lo

command w111 be per ‘sed 51gmﬁcant indicium that he knew about the crimes committed
by his subordlnates e In such ci:rcumstances the actual knowledge of a military

i{t ¥t

commander may be easrer to prove on the grounds that he will presumably be part of an

TR

orgamsed structure w1th estab shed reportlng and momtormg systems

_;;‘ H
. R o

115: Wlth ‘regard-0 the' “had “fédson 16 ‘know” standard, a superior can be held
crtimina.lly respons:rble'only if Somé ihformation was in fact'avallable to him which would
provide rioticé” of" ‘offences Cotnmittéd: by hrs‘ subordinates. This information need not,
hchver be such that it was By 1tse‘lf ‘stfficiént. to compel:the;conclusion of the.existence

crimes. It 1 sut that - the. jupenorswas put. on; fusther inguiry by the
mformatmn, .of, in:other words; that it mdteaﬁed the need for ‘additional investigation in
order o #scettain whether offences were bemg acdmmﬁ.ted or-abous itex be.committed byt his
suba@nates“” f«An AccuSed may thus be regardedfas hawng ‘reasoncio: know” ifilieior

AT m\ Ot OF 4N

““ Kordrc‘ Trial Judgement, para 427 8‘

W Kc;rgtc‘ Trial Judgement, pata 427;. Blaskic' Tma»;u@gswem, aga, .SW C‘ele.hm Ina;l Judgement,. .. ;
para. 386

" Btarkuf’rnar Jud’ge ent'para 308; Aleksdvskz Tt Fldgetncit, pa&a gopaien!s b e whiich would

ye re i R Y I L)
"“' PRI G BB AT

: Appen Juﬂgemsgs paray 220, This-information Speed:
not be such that lt by rtsc,l,f was sufﬁcwnt to compel the. uslon of the existence of such crimes. It is
suifficisit’ that the: “superior was pution fmﬂiertmqumymyrﬁre mtt‘emraaon; 0f; ine Othier - wordsy thar it (he
indicated the need for additional investigation in order to ascertain_ whether offences were _being
committed br abotit'to be Sorited byl His subdiﬂrﬁtb?x"(&b‘ia, pm 296)»*. fieossEaR o

Sy B T ¥ i

et :"»3'?‘7:::_.1"--; T S
Case NO iT 01-42—P’f S PR tk/33m ti a3
2 gt 2005, "":T”’: Ol e e e * A ARAR A i

g.?“ oyt ksl

trugar
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she is in possession of sufficient information to be on notice of the likelihood of illegal
acts by subordmates, ie., if the information available i$ sufficient to justify further
1nqu1ry ' S

116. The general 1nformatron puttmg a superior on notrce needs only to have been

is2 It 1s not

prowded or available to the superior, or in the passession of the commander
requlred that he actually acquainted hrmself with the information. 153 Therefore, although
Article 7(3).is not.a form of strict. hablhty,154 a superior. is cmmmally respons1b1e if he

dehberately ignores available information that would put him on notice.'
| C ’,Necessary and Reasonable Measures

H7. A superior. must take necessary and reasonable measures to. satisfy his or her
obligation-to prevent, offences or. punish offenders under Article 7(3).* The adequaey of
these - measures is commensurate with the material ability of .a superior to. prevent or

h. 157.

pums Insofar as a SUpenor is in effective control, therefore he or she must exercise

whatever abrhty he or she has to prevent crimes or pumsh thelr perpetrators o e
11 The Tnal Chamber :should consrder the Accused’s agtual abihty or effectrve
capac1ty 10 take action, rather than his legal or forma} autharity.'” .. Although a superior:is

not: obhged ta perform the: 1mposs1b1e ‘the superior nevertheless has a duty to exercise the

prove only that “mformatlon of a general nature was avaxlable fo the superior that would have put him
on notlce of offences comrmtted by subordmates” (lbld, para. 241) .

15 i As regards the factors that could be heid ‘to constitute sufﬁcrent mformauon puttlng a supenor on' B
notice, the Jnidicia listed'in the United Nations. Commission: of Experts' Report ‘can-also be-used.in this: . <
context to detemnne whether knowledge of the underlylng offences alleged could be 1mputed to an
Avcused (Kordtc’ Trial Judgeient, para. 437). : “

2 Celebici Appeals: Judgement; para. 239; see also Krnqlelac Trial: Judgernent; para, 94 (Yin his - -
possessron”), Kvoé’ka Trral Judgement, para 318 (“mformatlon was avallable”) o _

153 C‘eleblél /

Celebzcz Appeals Judgement para 239 Kordtc‘ Tna.l Judgement para 437 Kvoc"lm Tnal Judgement,‘
para.t318 i
2 C’eleblc‘t Appeals Jndgcment, para, 238 Information avaﬂablef to!the superior which can provide:the « . -
requxsrte nouce includes, for example, reports addressed to the superior, the tactical situation, and the
training; ‘instruction and character traits of isubordinaie bfficers and tioops(Celebici Appeals Judgement, '
para. 238, quoting the ICRC Commentary on Additional Protocol 1, para. 3545; Kordi¢ Trial
Judgement, para. 437), as ‘well as “past behav10r of subordmates ora hrstory of mrstreatment” (Kvocka
Tnal Judgement, para 318) G .

156 Krno;elac 'Ihal Judgement, para 95 éelebl(fl Tnal Judgement, para 394
57 Blaskic T tial Jud‘gement, para 335 éelebzéz Tnal Judgement, para 395 e

b Kordté Tnal Judgement, para 443 see also Blas‘kzc Trral Judgement, para 335 C‘eleincr TnaIf-l H
Judgement, par;a 395 . A C

o feer o
ooh ¥

ppeals Iudgement para 239
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POWers h¢ has wrthm the conﬁnes of those hmrtatlons ,_~. Tne ity to‘preVent or to ‘pﬁmsh

mcludes‘ at Ieast 4n obhgatton 10’1 vestrgate the cnmes to’ estabh " _ejfacts and to report

them" to ;the' competent authorltles, if the supenor does not have the power to’ sanctron
h1mself i) Whether the Accused’s effort to prevent or pumsh the cnmes commrtted by
subordmates nses to the level of “necessary and reasonable measuaes" is for the: Tnal

Chamber o evaluate under the facts of the partlcular case 16k

119 The 'obligation‘to“ prevent br to punish does not pr'ovide the Accused with two
altematwe and equally satlsfylng options.'®*- If the Accused failed to prevent crimes he

knew oor had reason to know were about to happen, he cannot make up for the fallure to
act by pumshlng the subordma,tes afterwards o

163 .

AN

120 Each Accused has been charged wrth vrolatmns of Artrcles 3(b) and: 3(d) of the
Statute, as. well-as with -murder and cruel treatment as vrolataons of Article 3(1)(a)
common to the 1949 Geneva Conventlons chargeable under Artlcle 3 of the Statute

¥ L
REVIEERENN S WS Ty

They are- further charged under- Articlg 3: wrth<the offeneesr :of unlawful - attacks
agamst cmhans and cmhan Ob_]QOtS\, offences »recegmsed in, Artwles 51 and 52 of
Addmonal Protocol 1. and Article: 13 of : Additional Protocol I to the 1949 Geneva
Conventt ‘ns and customary 1ntemat10nal law, 165 At a.ll tlmes relevant to the Indlctment

w”rm;ezacrﬁar Judgement; para; 95: -1 . A v
e Kgrdzc‘ Trial Judgement, para: A46:(emphasis added); se alsy, Bla¥kic Tnal Judgement, para., 335
161 Gelebici Trial Judgement, para; 394. See also Kvocka Trial Judgement, para 316.

** Blaski¢ Trial-Judgenient, ‘para; 336. - The ‘Trial Clikmber- it Kvoekd dlso- refers to thie: stperior’s: '
failure “to-halt or suppress cnmes” See Kvocka Tnal Judgement, para 313 see also tbld paras 314
315, 396, 409, 465, 501" S SRR Ci S

'3 Blaski¢ Trial Judgement ‘para: 336; se¢ also Kvoc'ka “Trial Iildgement, para 313 Kordi¢ Trial: - .
Judgement, para. 446. ,

164H"m“‘a‘f“ﬁ“commonArtu:lc3”‘ S

15 See Prosecutor v. Pavle Strugar et al, Decision'on fnterlocutory Appeal Case No. TT- 01-42 AR72 .
22 November 2002 (heremafter Strugar Interl,ocutory Appeal Dec;swn) i
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the 1949 Geneva Conventions and the 1977 Protoc01s addjtionalrto..tho.se Conventjons
apphed to the terntones of Croatl,a and the FRY in thelr entlrety, e

122 Artlcle 3 of the Statute 1s a res1dua1 provrs1on that:enables proSecutron of all
senous V101at10ns of the laws or customs of war not pumshable under another Article of
the Statute The general reqmrements for the apphcatlon of Artlcle 3 6f the’ Statute are
(a) the ex1stence of an armed conﬂlct and (b) a nexus between the conduct and that armed
conﬂrct o o

123 ‘An armed conflict exists wheneVer there is a resort to armed:force: between States

or protracted v1olence between govemmental authonues and orgamzed armed groups or

between such groups w1thm a State 168 Thls Tnbunal has prev1ous1y ruled that dunng the
Lo iy l‘, PR SRR TR R e S A i;‘ T HL (BRI

1ndlctment penod an armed COIIﬂlCt exrsted m the terntory of the Repubhc of Croatla,
1nclud1ng the regron of Dubrovmk LA

124 The armed conﬂ1ct can consrst of locahsed ;areas of ’conﬂrct

mtematlonal or mternal in: character ”1 An armed conﬂlct ts 1ntemat10na1 i character
I)

iy SEN IR A BTN

where mter alza the confhct takes place between two or more States S

1% On May 11 1992, Croatia deposited a declaration of succession to the 1949 Geneva Conventions and
1977 - Additional’. Protocols, . (Swiss :Federal . Department . of Foreign S, f{\lolgﬁcauon to,.the, .
Governmenfs of the States ?Mes to the Geneva Conventrons of 12 August 1949 for the Protection of
War Victims, Succession of. Groatia; Bemme, 7. Jyly: 1992, This declayation;of 54 ,.._...,sslamdeclamdtttte
Geneva Conventions and Additional Protocols effective for Croatia retrospectively, as from 8 October
1991, the. dateat 'whichits. nxiependencﬁ becanﬁe’eftecuv The Gencva Convenuons. and by parity:of i
reasoning” their: Addmoﬂa} ‘Protocols; - exeniplify "treaties ‘of” muversal chiracter’ Which re)tpress
fimdamiental Homan ngms" it ‘which thiefe is autofiudtic” Sthte succession! (Celbici-Appeal’ Decisioh -\ 2.
para.’ 111) Prxbr o 8:0 £ 1991, Cmauaswas a-constituent tepublic of the Socialist Federal Republic - -
of ‘ugosTavia' (S'FRY): g State 'Par'ty t0 the Conventions since 21"April 1950 and of the Additional
Protocols sifice'11; June 1979, (Rgberts and Guelff {eds);: Qﬂgumen{é* on thes Laws of. War 31‘4“: ed
(O)Qf()l'd Umversrty Press, ZQOO) pD. 361, 498) TheSim arInterlocu‘ ry Appeal S, in° y
case; found' fhe’ prohibiticfy deﬁved froti_l e’ A d&mtgnat PSSO cHarged in ‘the Inghcmieht fo'be.
p,mdtuﬁ,quq customary mtematlonal lawmalltypesgfh ed col Upre :
T Tn order to come withiit the. purv1ew of Article 3, a vioiauon of ‘thé laws or custonis of watnh
mé’et the requirknients’ set forth in 'ftie Tadic’ Jugisdigtion T ‘Décision. (Sée rw_ta‘rmsdrcuon Decision, .
paras, 87, 89, 91, 94 and 143; Furundfija Trlal Judgement, | paras. 132—133) ' _
18 See. Tadic- Junsdrcuon Decrsron, para 70 (temporal and geographrc scope of armed conﬂlct in
mtemauonalhumamtananlaw) e N » n - e e
9 Soe Tadic ’I“rral tudgement, ptara 112 “Croatra, unﬁke Slovhnt tiad b'lages S )

Wh ;rwerﬁtml Erb g ’ [ IR C Sl

ﬁnz

iase h
27 August 2003




e . Im01-42PT p. 2571

1250+ Stricto -se‘n'su,‘v the Prosecution is not requifedf‘to -establi'sh the international
éharacter of the armied conflict inthe imstant case. This has been the subjéctof corichusive
determination bByethe: Appeals Chamber -in- relation to ‘the offences- of attacks 'against
cmhans and 01v1han objects chargeable under Article 3 of the Statute.!” -Similarly,
customary mtematlonal law imposes criminal liability for serious v1olat10ns of common
Atticle3 of the 1949'Geneva Conventions,’* which 4re dlso prosecitablé under Articlé 3
whether ‘¢ommitted: in intemnationl ‘or internal drmedconflictsi'’> In” any ‘evént,” the
Prosecution Submits ‘that as of 8 October 1991 — thé effective date’ of Croatian
1ndependence the armed COIlﬂlCt in quest:lon was of an mternatlonal character 176 Pnor

to that date the armed conﬂ1ct was non-mternatlonal m nature

To establish-the reqmred ‘nexus between:the: crimes: andfthe sarmied conﬂmt, it:ds
sufﬁment thatrthe «lleged icrimes. were closely: related.to:the hastilities:ocaurting in-parts
of territories conirolled by the partiesito the conflict as:a: whold: ¥/ Jt néed mot«be. shown
that the crime WaSparthf a:policy.or practice: officially. éendorseéd or tolerated by one of the
parties,.in furtherance-of. a policy, associated with:theconductiof was; in'the interest-of 2
betligerent party:or that these crimes. accured Yin the-heatiof battle?\75 T the instant cfisé,
the.crimes-alleged in: the: fndictment oecurred-in the:cotirse:of armied ‘Hostitifies; ive. as-a
direct consequence: of ithe shelling carried out by-the JNA: duringithe niilitary’ cémpaign
airmed- at the Dubrovmk reglon culmmatmg. in: the 6 Deccmbnr 19913 ‘shellmg Qf thd’()ld
TO?WR QfDubrovmh R TR * vl o et

12% -There:is+an: addmonal sgensral requirement; mmrcmmmMch .maniely, that
me‘ vietins  were: persons: mkmg NG part: m%hmtilmﬂs,xmcludmgtmmbmmf therarmed

r"}’r‘“it*

”'r'm P k AL ;n hay g,r VIR

1 Thie Yuriddiction: ‘Becls:on, para 3375 RoRli® Tridd Mdgémem: *pixfas;i“ieﬁi&ii Blhskic Triak 5o
Judgcmcntj '

Bty L T TABRCHATTDE owic mid b lentaln
172 Tadu:A als Judgement, paras 84 137 See also Celeblc‘t Appeals Judgement,,para 26, Aleksovskt
préﬁsmdgcment,parﬁl@d iy &M e T Dot drgal 8 Satve s B e te e e s,

i Tadic Jm?“i?' i xx
'75 C‘elebz i Appe S Judgement, paras 150-52 160-74 W

Atticles-3(6) ‘and (d) 6F the’ Statater it Ss' stbrhitted that thesk -
rule gvmch ean be sau; to apply also in mternal stqfe (see Tadlc‘ Iunsd1ct10n Decision, para. 127).

[RYE ¢

18 See inter alza Badmter Comnuss1on Oplmon No 11 (pan of Prosecunon Document No. 95) and
supra
ey TR

b l’adtc‘ l Lt n/ g ara. ’7’0 see also fei btc‘l Tnalw

S BTl Hldrishe Bl T ORI sy t‘fdé@iﬁéﬂﬁ*ﬁa&z“”{% W% Iﬁaéé”iﬁe‘ﬁf}ﬁfwk
para, 573 See generglly Kordcc‘ Tnal Judgement, para.. 32 . g A I

Dsftedy, r

el RIS TSI R S
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forces who have la1d down thelr arms’ and those plaeed hors de combat 1 -All v1ct1ms of
the enmes descnbed 1n ef the Indx(:tment were non«cembatants who were not takmg part

resultlng from the unlawful acts conmutted by JNA umts under theu' connnand dlmng
rmhtary operatlons conducted by the JNA mcludmg murders comrmtted and serious
mjunes inflicted by members of the JNA. during - the actual conduct of hOStl].lthS or
fi ghttng when the JNA was eonductlng Imhtary operattons m vanous urban areas..

129: Counts 1and 2-have been:laid.as Manens*@f common; article’ '3 of, the Geneva
Gonvenmen& Altheugh thes. Geneva, «Conyentions. fmene met desagned,tte regulate the
ooniduet of hostlhtles the Prosecutor submlts that under the,foIIOng c1rcumstances an
Accused may be found gullty for both types of cﬁme committed dunng an attack: (a) the
attack mustmt;eﬁnl‘a\;vfui and (b) thg “é’tatus of the v1ct1m(s) mcluded 1n the apphcable
v1chm group must be: estabhshed (for: molahons of:ebnnnon at‘tmIe, 3g*peafsonslthktng no

actutepart m:the hosulmes) GINTT

"

i jt T1 ..,

FERN RS { SET AT ey oot ""' 8 [ SR T B o) S i g ol zonons
Unfortunately, c1v1hans kllled dunng a lawful attack may fall 1nto the category of
RN r’_ lr., W

legltlmate collateral casualtles Tlus is why the determlnatlon of the. unJ,awful character of

Y u?'f?

an attack is so 1mportant as makmg the legltlmate collateral casualties of-a lawful attack
the-victims esf violatlonﬂ of the:Geneva:Conventions- unldu ommseamum to. rmkmg

4 BNy Ladr 't.’,z.

1311, For mitirder wider ot ‘Aiﬁciet 3(1)(a);,£he Prosecution niust estabhsh (a)that
thermccused S comduet cansed the death-of: m@mnere pcesmst anei (bpthat: ﬂte:ﬁa@msed
&mwbymended 10: kt&l&or to mﬂlct serious mjury in teckless dis;egatd for. human life.

lf,

132.;"
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death of the victim.'™ The victim's death may be proved either directly or
133.. The mens rea for ‘murder is that the Accused either intended to kill - or,
alternatively, inflicted serious bodily harm in -reckless disregard for human life. - An
Accusedmtendedto kill if he consciously. desired the death of the victim or Was' aware
(i.e., had knowledge) that his acts or omission. were likely to result in the death of the

victim."*
'b. . Cruel Treatment™®

134.  Cruel tredtment under common Article 3(1)(a) requires proof that the Accused or a
subbrdinaté‘;participatcd in an act or-omission cauSing:»éeridilS mental or physical suffering

ot injury; of constituting a serious attack on human'dignity.'® -

135, This.is a generic charge that.encompasses criminal acts:not explicitly enumerated,

which are of a “serious” nature.'”’. The required seriousness of the. suffering, injury ‘or

attack on human dignity is evaluated on a case by case basis.'® The, Prosecution in the

et e ST

‘82;4Ku1'7re3k1'6‘ Trial Judéement, para. 560; Celebici Trial Judgement,-para. 424 ) ,5:_ -

18 See Krnojelac Trial Judgement, para 326-27; see also Tadic Trial Judgement, paras. 240.

'™ See Krnojelac Trial, Judgement, para. 324; Blaskic Trial Judgement, para. 217; Celebici Trial
Judgement, para. 439; Akayesu Trial Judgement, para. 589; ICRC Commentary. (Additional Protocols), .
para.3474. . L

I”YCbuntZ oftheh{dlctment o L S S
1% Cotel ‘treatment unider’' commor Afticlé' 3, inhumai-tréatm nenit tindet’ Article 2(b) and inhurlane dcts ' #
under. Arficle: 54), .of the Statute -are cquivalent crimes, (Krnojelac: Trial Judgement, para..130;
Kupreskic “Trial’ Judgement, para. 711; Celebici Trial Judgement, paras, 543-44, 551-52, 533; Jelisic
Ttial Judgement, para 52; Blaskic Trial hidgement, paras.-154-5, 186; Celebici Trial Judgerient, para.
544, See also Celebici, Appoals Iudgement, para. 426; Aleksovski Appdals Judgement, para. 26). ., ;..
"7 Blaski¢ Trial Judgement, para. 237; Krmojelac Trial Jydgement, para. 130-31; Tadic Trial

Judgement, para. 728, This érime encompasses' all 'actd* which Viclate*the basic principle of huiise
treatment, particularly the yespect for human dignify. There is no cloged list.of acts which might make .
up this: crimé." “Acts which have préviotsly been held ‘to” consitute”cruel tréatment or ‘its’ equivalent -
before this Tribunal. include; “mutilation and other. types of severe bodily harm”, “beatings and other .
acts of violence” (Tadic Trial Judgement, para. 729-30); ‘‘serious physical and mental injury”, (Blaskic
Trial Judgement, para. 239); seévéte beatings, forced drinkirig of urine, infliction of burns and acts of
sexual violence, (Celebici, Trial- Judgement, paras. 1018, 1058:59, 1066);. the use of human shiclds,
(Blagkic Trial Judgement, paras. 742-43); beatings and trench-digging, (Kordic Trial Judgement, paras.
77778, 836) sekual/mutilations, forced cating of grass and solitary confisement for  year (Kmojelac
Tridl fidgement, para: 183y pata. 236).  * 0 LI T e R

198 See Celebici Trial Judgeiment, para. 544; Blaskic Trial Judgement, para.’155. Tt névertheless need not - -
rise to thie level of ‘severity required for the crime of torture. (See Celebici Trial Judgement, para. 468;
Kinojelat Trial Judgement, para. 181). Similarly, it is not:necessary that there be any specific purpose.
mptivating the cryel treatment (Celebici Trial Judgement, para. 552).. The requisite mens rea is that the
cohildct be deliberaté and not, aceidental. {(See Celebici Trial Judgement, paras. 543, 552; Blaskic Trial

G LN

Judgement, paras. 154-155, 186; Kordic Trial Judgement, paras. 256, 265), / i~ .

$ 3 ) o 4 S
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mstant case charges eruel treatment m relatlon to v1¢t1ms who were". wounded by the
crrmes aileged in the Indlctment : : '

y c ‘ Devastatzon not Justzﬁed by mzlttary necesszty

136 Artlcle 3(b) COVETS wanton destructlon of cities, town and vﬂlages or devastation
not. Justlﬁed by mrhtary necessrty ® This : offence essentrally ‘CONCerns large—scale
property destructton not justified by rmhtary necessrty Extenswe or wanton destructron of
property thus requrres (a) that property is damaged or destroyed and (b) the damage or
destnlctron i unlawful that is, not Justrﬁed by nnhtary necessrty “Extensrve
destructlon chargeable under Artrcle 2 of the Statute and "devastatlon are in substance

synonymous

137 Extensw reqmres proof that the quantlty or. value of -the property was
191 ‘but this must be evaluated acoordmg to the facts of the case. Thus
srngle aet, such as “the/ destructron of a hosprtal may sufﬁce 192, Rendermg houses or

communal structures umnhabrtable or. useless ‘would be:covered by this:. prohrbluon

sufﬁcrently large,

138 “Wanton” destructron in Arttcle 3 srmply means unlawful or wrthout rmhtary

necessrty 194°

Destructlon 1s therefore only Justrﬁed 1f rendered necessary by mrhtary
operatlons Mrhtary necess1ty is understood to be the apphcatron of force or measures to
the extent necessary and in confonmty wrth 1ntemat10nal law m plll'Slllt of spec1ﬁc
nuhtary goal(s) or objectlve(s) t9s" The requlrement for : rmhtary necessrty” to be
evaluated in terms of the reqmtements of international law is- $0.as.10 prevent.a reductlo
ad a,bsurdumzn whrch the; ends (the perceived: “mrhtary necess1ty” for a-course of: acnon)
could:-always: ,be..posrted as justifying the means, even:in: cucumstanees where .the;m,ethods

: PRSI , ; P S R s R o L L R PP o
L S 3 | R N VL [ S i

1% Count4:ef the Tdietment ' =" #1010 © 08 s e i S e

/2% Despite the different language used, the essential requxren;rents as to, property. damage in this offence
and that descnbed,m’ Article. %(d) of the Statute are the same (Se,e Bl;sztc Tn,al Iudgement, para. 183) ST

152 Blh&‘kzc‘ Trial Judgement, para 157

See e g Prosecutor V. *Raju‘ Revrew of the Indlctment Pursuant to Rule 61 of the Rules of Prdcedure:5 n
and Evrdencc, CaS@Nort 1T-95:12-R61, 13 September 1996 paras. 52-53, 56 SO I

Thls is consw.tent wrth the terms used in the: French versron of Artlcle 3(b) sans motzf 1e wrthqut .
good reason.

195, Ciinadidn Military Manual:B-GG-005-627/AF-020; {iié T.4%s of Ai‘med Confhét ‘at ‘the’ Tacudal and
Operational Lev §l 20.0ct.1999. Chapter 2, p. 2-1 and Glossary P, GL-13; The Law of War Workshop, .
Deskbook, published by ‘the Tnternational and Operational Law Departmént, The U.S. Krmy Judge w35
Gerrerals School, pubhshedJunp 2000.., Chapter. 7,, PP 152—153 s Lo e

Ssteonbie Ay ’v'i'..r?*»'-.f.‘:r
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employed to- ~accomphsh a partlcular objectrve were: unlawful Thus, for example,

“mlhtary necesstty wnuld never ]ustrfy the destructron of property to drive owners of a
partlcular natronahty or ethnrcuy qut of the area.! o

‘,‘ e ;4-.4“ e . ‘; o "

139 The Accused must have acted w1th the mtent to destroy the property in questlon or
1n reckless dlsregard of the hkehhood of 1ts desn'uctlon 197 Wllfulness can be 1nferred
from evrdence for example of the SClCCthC targetmg of non-Serb re51dences lack of
evrdence mdrcatmg that the damage was collateral-resulting from an attack on a military
objes:,twc,-emdencq .inpnor.planmng.arldv the lndl.sqnnuaa.te naiue of the attack. .. .-

i d Destructlon or Wllﬁll Damage to, 1nter aha, Hwtorzcal Relzgtous
: Educatwnal or Charitable Insntutwns .

R ST v!g

o ~l§v;, ) ‘“ '«' S M t LA r‘tt. “J

PR ““ AT TRRY SRR G Y i L i r." ’:rv iayhexk e "’L

40, Artlcle 3(d)' moludes as a. wa.r cnme the “seizure of, destructlon or wilful damage
SIS j‘ v ¥, s R .."" 84 };«, RIS HES “A f i Y ERTGARS ANA Y SN

done to: mstitutlons dedlcated to rehglon chanty and educatlon, the arts and scrences

hlstonc monuments and Works of art and scrence

;, ) . o : X 1 t 1y ‘y\! £
141 For thls crrme the Prosecutlon must estabhsh that (a) an stltutron monumcnt or
Y i R

WOrk of rehgrous educatronal cultural or hrstorrcal value was destroyed or damaged and

B g e

o

(b) the property destroyed or damaged was, protected‘under 1ntemat10nal humai:r!ntanan

law

: B ML TS VI S A S N y NI P e P
u.“.;. S TR R B T T T SO & TR R G R S H i I

(in terntones not under occupatron) 1n’olude those whleh,» atthe mOment”of destructron or
damage were dedrcated to rehg10n ehanty educatmn ‘arts _and s_erence or weré ofart:strc‘

SIS S Jenivy LW

scrennﬁc or hrstorrcal Value 199 To date thrs offence hasénice mpasse damiage t o‘ or

d' tructron of the followmg types of property Mushm mosques 0. Roman Cathohc

‘;,c’: ¢

churches synagogues monastenes and cemetenes 04 Protectlon would also cover

196 See Krstzc‘ Trial Ju gement at para 527 (no rmlrtary neees stifi
B‘o&’nian Mushm popul‘a‘twh) oAt
397 Kordw’ ’I‘nal Judgement, para. 341 Bfai‘kw Tmi Judgement para 183
m Count 6 of the Indictment, 4

e Blagkic Trial .Tudgement, para: 185; Afticle27 ‘of Regulatidns ‘Afineted o Hague ‘Cultural Property
Conventlon IV (Respectmg the Laws and_Customs of War on Land) of 19(77 o
200 See Blaskrc Trral Judgement, dlspos' on Kordtc‘ Tnal Judgement, parasa 804—809 ;. Prosecuwr .
Radavaft KaradZi¥ and R&tkliaduﬁ.sRevlm of mhrkcanem ‘pursuaiit.to ‘Ruls-61. of 'the: Rulestofi: 5

Procedure and Evidence, Case No IT 95 5&18-PT 11 July 1996 (hereinafter Karadztc‘ and Mlad i
Ruleéi Declsron) paras 5416, e o
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property such as places of worshlp and sacred srtes %(of Whatever falth) schools
t,o ries, theatres, archaeo]ogrc srtes, pérm@s squlpt#res and ancwnt scmpts 205
The strucif es and objects mentioned. in, paragraphs 23 and 24 of the, I,ndxctment in,
rélation. to “Article 3(d). have ‘been: clearly: 'fécognised as' histotic monuthents or ‘Were

demcatedtorehgous, charitable or educat_tonalgpurposes:.: Sl

143 In addltlon the protected 1nst1tut10ns or monumerits must not have been used for
mlhtary purposes at thc time of the acts in. questlon or m the rmmedlate v101mty of
Imhtary ob]ectlves 206 The structures and objects mentloned n the Indrctment in relatlon
to: Artlcle 3(d) ‘were not durmg the matenal trmes used for any mlhtary purpose If,
arguendo spe01a11y protected property were to be used for mlhtary purposes wh1ch the
Pmsecutlotr asserts Was not the- caSe thc Hague Cultural (Property-Convention nf 1954
obhgates parues 10 mquest cessauom of 1vwh£10ns wrthm msonabLeQumc wlxenevér
posmble Dbefore imimunity. is. hfted -and the, panty ,wmadrawmg umnumty ignabligated to
inform: the Cosirhissioner-General for cultural property y in writing. ofithe: withdrawal and
t;he 1easons therefore cArtrcle 11): Yugoslavm drd :not. purport -to- formally withdraw
rmmumty

sl o e Sed i {0
: Damage” requu'es a, lesser degree of 1mpa.1rment or. los‘s of valudzor. sxgmﬁeance
than: "destmcuon” 2%, The -Prosecution ‘evidence-will.. show - thiat sighificant harm Was

occasmned to:the st:ructures descnbed in paragraphs 23and 24 oﬁthe Indmtment

‘ ‘ R TS £ RD g ot s
14 meeme Of unlewful,ly a,ttm](mg lemans,,dqmvsd ﬂgm, Article ﬁbﬂﬂd ng 13
of Additipnal Protocels T and I respeatively, is-a unwmermckmlam of thaigaand
customs,of war ebargﬁa}akamder{mles ofthe SEUME. i “iing

. Ibzd' para 17
204 * ldem.

o Property’ ebhsutuungor ‘bemg of gréat xmponance to the’ ciﬂturai aﬁd/or s‘piritual‘ bt of“ﬁéoples“ Ho
(to which, the 1954 Hagye Convention fqr the | Pr Q of Cultural Prope 1n the B; ent pf ed,l
Chhilict pertains) would alsoq*ipié‘ Jacts, FAI within ufwew of “iriktith Shs dedicats, Aﬁm A
charigy. and cdy uon,rheartsand,' lln!smw;m ts.aqd, works.of art A gqx,cncs”fonhe i
purposes of Arncle 3(b): Despite the plural used in Article 3 d) it is submitted that individual criminal
habﬂ:ty would result-in sifuations, where a smgle mstrmtlon monumem or work protected -undet; this ::
provrsron ‘was desnroyed or damgged. i

206 Btasza Tnal Judgement ‘para. 185

T Artic’le (1) and" {3),. ’lﬁf&'H’ague ‘Culturaf sy Coﬁ\;énﬁhn 11"%"&“e ﬁusuig damaéé t& 8
protested property include desecration and yandaligm. . .. ... i

e Lol Ehd
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,147&,* Itis the Loblrgattonof those, who: ordenan asttaekt

146 The offence Of unlawful attacks on clvrhans requrres proof that: (a) an attack
resulted 1n crvrhan deaths senous m}ury to ;cwﬂians or a combmatron thereof (b) the

perpetrator knew or‘ should have‘ known ’th cmhanz status of the persons illed.
senously 1nJured and (c) the attack was erfuﬂy dlrected agamst crvﬂlans 209 Although
.the offence of unlawful attacks on c1v1hans entarls proof that an atta,ck resulted n crv1han
deaths or rnJurres 1t rs subrmtted that where the means and modus operandr of attacks

exhrbrt an md:lscnmmate or other unlawful ,character, tsuch acts may be probat.lve of the

......

intent of the Accused even when no crvrhan death or mjury in fact resulted TInternational
humanrtanan law stlpulates that cmhans must not be the ob_]ect of attack 210 “Crvrhans
are deﬁned res1dua11y within the law of armed confhct as comprismg anyone not formmg

part of the armed forces of a party to the conﬂrct 21 In case of doubt whether a person isa
50 I ST eyl niat s g adsck

!"»v‘i

crvﬂlan

"m.\! tt_u,!'.”‘ 2";"\7 RV

to pmperly assessfthe target, andtlf
unsure; 0 seek addrtronal mformatmn regarding rtm character Aperpélrator s knowledge
of. the e:rvrhan sta;tus of a populatlon or: of mdxvidualwictlms* cambemstabhshed throhgh

% ut‘. “ S

¥ )I,t,';'n?_’tz I IR o $r‘ ‘:' 1! LR 2 ‘,.‘ ‘tt—", LAY R ER TG R S S VIS SRR ! RN LA ¥

. The Prosecutlon subrmts that an lnference may be drawn that attacks were m

Stte i R e LA T g atiomg !

substanee w11fu11y drrected_ agamst cwrhans in the follovymg three cuc

AN COTSES GRING DG O

I PP
LA

EEEF A TR AP EPAN o -,-f» ...t 194
SV YOy IR

:a) "Where' ¢iviliatis \‘Were directly targeted as *sueh 23 o
b) Whete the attacks in questtbn fall to drstmgmsh betweé’n nulitaryiaﬂd orvmaﬁ 18 G

N oA -t

iy c) Where‘ the civilian casualtles hncurred were: excessrve m re’laetron t’o the drreet and
1. /4 peoncrete military advantage anticipated (e ¥ yere; disproporgi i

o e : A I 5 T A BBk o T
TR ‘.d,ﬁ 7’{'1!‘ P ENLC T T R R e AU YL PERIDCIDSIEARGTY bR

268 Count 3 of the Indlctment e ; ; N -
o gkt Tutgétitén; plrks. D780, Rvdid TR Iuagéﬁléﬁti‘is‘"as g gggensb i

A0 ¥y Krtiols STE) o Additisial Piotocol T (HFleciing e principle of distinction which obhgatcs«
mrhtary commanders to drstmgmsh between nnhtary obgectrves and crvﬂlan persons or Vob‘ects) ‘

e ! wEh cafek : "t.,
r alia Arucl 5 1(2)) of Addmomﬂ Protocol I'ind Articte 13(2)-of Addrtlonai Protocol 168
“The. c1v111,an populatron as, such} as. w§11 as mdlvrdual cgvrhan% shau nof, bc the object of attack.” —

} ala speorﬁc mtlrtary objecttve dr () those whrch
bat the " fects of ‘whichcannot be limited as requlred by thrs ,
‘eoild: substantizte’ am*wanegaﬁon ‘tat: the;"'

2 Rt itctisoriminis- attack:
dlrected at mvit;ans tBltiikté Trial Indgoment; paras. 301 512),

21 August 2003.. ..
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149 ‘ The latter category the so- called pnnclple of propomonahty never permits a
dehberate attack on: cmhans AProportlonality mstead countenances atmcks ‘'on” rmhtary
objecl:lves even where mmdental cmhan ’losses axe mevltableé fbut only where such Tosses
dré’ not dxspropomonate Tt is thus a pnmlple»thatlzbalancesf'rmhtary necessity “and

humamt'y PO G e T B e T e e et

1s5\,0t-t,t,; : ,Prqp@rﬁpnality,_ entails the . weigl}ing ~.va;hd, ‘balancing .of -two. unlike: values: : the
antic,ipated,mi_ﬁtary advantage of an attack as against excessive civilian losses. .

15l. The assessment of the military advantage of an attack is log1cally hnked to the
concept of a rmhtary obJectlve” Persons are mlhtary obJectlves if they are combatants or

1f they are c1v1hans takmg a d1rect part 1n hostlhtles An object_ 1s a leg1t1mate mlhtary

partlal destructton capture or neutrahsatlon of an objectlve 1n the cucumstances ruhng at

Y

thc tlme, ;offers 2 deimte military advantage 27 These tw1n concepts of eﬁecttve
contnbutlon to mlhtary action and definite mlhtary advantage imply that the advantage
offered by a military objectives .destruchm, capture. or. neutralisation must be ‘‘concrete
and direct”.”!? Further, the »:temporalframe of reference;inthis regard.is.the extent of a
commander’s knowledge pr10r to the launclung of an attack the civilian losses
expected219 from an attack must be we1ghed agamst the antzczpated concrete and d1rect
mlhtary advantage offered by it. | ) o

}

15 “2 _ The nonon of J_”'xcesswe in, reiatlon to antxctpated cwllxan‘losses 1s not amenable

ta ‘prcCISe ’or mathematlcal tabulatmn 'IZhe calculauon of hat: would amount to

215 See Arncle ,7(2)(a)(1u) of Addmonal Protocol l (penmmng to precautlons\m attack) “Those who
plan or dcclde upon an aftack shall refrain from deciding to launch any ‘attack which ‘may ‘be ‘expected o

cause: incidental doss. of - civilian life, injury. tor cavxhans, damage to: cmlmn ohjects, or a combination: ... -
thereof Wh1ch w0uld be excesswe 1n relation to the concrete’ and d1rect rmhtary advantage antlclpated ”

216 APV Rogers, Liwon the Bdttleﬁeld (M/anchcsw 3 1996) at p: 08" B TR

U2 A “mifitary objective™ tay éncotipass tmgible and visible' thifigs 4 Wl as combatants or menibers ™
of the armed forces (Artlcle 52(2) of Addltlonal Protocol I ICRC Conunentary (Addmonal Protocol tl)
para. 2017) -

218, Artlcle 57(2) Addltlonal Protoeol I

29 Fnternational humamtanan law nevertheless imposes a duty upon commanders dec1d.1ng upon attacks
to do everything feasible to verify that the objectives to be. attacked, are neither civilians nor: civilian - -
objects and to cancel or-suspend attacks if it becores: apparent the objective is aot a military one or that ..
the - attack may.. be expected to.i cause excessive cmhm losses “(Articles 57(2)(a)(1) .an 57(2)(b) 2
respectively). Thus; 1gnorance of ‘the true nature of a target'will not excu a connnander Where c1v1han :

loss::s rbsult ﬁ'om‘a wilfuI or ncghgcnt derehctxon of ﬂ:ese obhgdﬁo,g o
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excess1ve” c1v1han losses is thus d1fﬁcult to determlne in abstracto ’and must 1nstead be
evaluated wlth regard o all the crrcuxnstances preva:thng t-fthe‘ txme lntemauonal
humamtanan law obhges reasonable commanders to,,mter aha‘,v makeggood faJth demsmns
to hm1t or. refram from attacks in cucumstances where heavy c1v111an losses can be

expected a.nd to choose from among the: avallable and practleable means of attack those
whxeh may be expected to mihimise ClVlhan losses | SRR

' [ Unlawﬁd Attacks Agamst lezan Objectszzo -

1253‘{;;,-. The cnme of unlawfully attacking cw1l1an objects recogmsed m Artlcle 52 of
Add1t10na1 Protocol I and customary mtematlonal law s an unenumerated offence
cha:t;geable under Artlcle 3. It has been estabhshed by -proving: (a) an atta:ek resulted in
damage to c1v111an objects, ) the perpetrator knew Qr'should have known the c1V1han
character of the objects, and (c) the attack Was mlfullyf'_ ; ected at cwlhan obJects e

1'5 7 ‘The nonon of a “cwﬂlan object"222
the;partof a'commander;as to- the civilian -»statu‘s‘of "that-\obJectn are, mutatzs‘ mutandzs
identical- o ‘those-set, forth. in relation to attacks on c1v111ans above.. Snmlarly, and while
the crime of unlawfully attackmg c1v111an ObJCCtS has usually been estabhshed via proof
that an attaek resulted i in damage to cmhan obJects tlts submltted that where the means
and modiss Opemndz of; attacks exh1b1t an mdlscrmunate or other unlawful character, such

aets may.be' pr,ob_an.ve of the intent of the Accused even where:,no destructlon sor damage

and proof of the reqmrements of knowledge on

toeivilian;objects in*fact.resmwd.«v D L PR £ R TSNS

155 It is subnutted that an mference that an attack a%algxst cwﬂlan objects was w1lful
may be drawn in: the same three categones of cases, 1den ti ed-.;n relation to attaoks agamst
civiliang:; Htis. submitted; ‘however;, that where the: 01v1han object(s) in: the. vicinity of the
attaek(s.) are:of an:mtemaUQnallyvprotected»chamcter,,.1t* would be. pemnsmble ‘to infer that
& commander knew: (or ought to have:been:able to venfy) that-severé darhage to civilian
Ob_]@OtS was: foreseeable as a result of. such attackst’Further, it is:- submitted that resultant

Gp ol L o ‘ - ‘_;_g'; Vo Lo RO \_xj .,;.’-;,'Ql R N T AR T PR e
RO T et T R T I M e T R T

22‘“CountSofthe’Izlc‘hetinent e L T AR
= Blaﬂqél‘nal Judgement, paras. £79-180; Kordic Trial Judgement, paras. 326~328 e

2 Atticle 52(1) of Addmonal Protoeok: 1 supulates that “civilian objects dre all ‘objecis which are riot
mlhtary obJectwes” A;u 5; (3) p;owdes that* in case of. doubt whether an object which by 1ts nature
is'normally dedlcate&‘ o bivilian purposes has‘be'c e, by virtue 6F its" use,‘a mﬁllitary otgecn ‘shall
be presumed fo be aicivilian object”. 4 . i
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damage to objects of such enhanced significance or value may also _]llStlfy the conclus1on

that such damage was “excessive™ in all the circumstances.??*

3. Reprisals

156... The junsprudence of this Tribunal supports the position that ¢rimes thhm the
Junsdlctlon of this Tnbunal cannot be justified as reprisal measures.”?* This reflects the
sacrosanct nature of the proh1b1tlon of attacks against civilians and the general notion that
ihdividﬁal criminal responsibility for serious violations of international humanitarian law

225

may not be thwarted by recourse to arguments such as reciprocity. Accordingly, any

attempt by the Accused to justify conduct such as that impugned in the Indictment on the

23§ ‘Diiring ‘the ‘Viet Naih' confht:t, the Umted States” At Force ook’ Speméi s‘tepsio prote(:t lfagar
property-from damage, even when it was; belng used as-shelter for. eneiny forces and equipment. The
relevant Rules of Engagement siated:

“Angkor Wat Park: This area will not be attacked for any reason. Under no circumstances will
(forward air comroﬂérs)control or assist air strikes of any nation within the Angkor Wat area. Should a
(forward air controller) observe such a strike being made, he will adv1se the (Forces Armee National

Khmer)growdeemmmderandwpmtheareammedmwby, e pssion thse dbdoes st toe

- Other Areas of Cultural Value: Except during, {(combat searcp and resc,uez operations, 1o, (U .
alr stnkes will 'be” made within 1000" tretres of the areas of cultural value (nearly 100 ‘othér s1tes
specifically listed in the digective), 1.8, (forward.aig. controllegs) -will;not contrel,or assist. air strikes,af -, .
any nation within 1000 metrés of these areas regardless of (Forces Armee National Khmer) request or
validation.”. - (See. 7% Air. Fopces Ojerations; Order:71:17; Subject:: Rulés manngagbment 91913, :as i
pubhshed in Congresswnal Record Vol 121 Pt14 at 17555 (16 June 1975))

CREsiY, Sy

Belhgerent repnsals agamst either the c1v1han populauon asa whole or md1v1dua1 c1v111ans per sé are
prohibited pursuant to. Articlei51(6) of Additional Protopol L, which baund all pasties.to thetconfligtat s 1/
all material times. Reprisals are defined as “the intentional violation o a given rule of the law of armed
conflict, committed by a party to the conflict with the aim of mducmg the authorities of the adverse
party io dlscontmue a pohcy of violation of; the, same or @o
KalshoVen Constrainis on the_ detrig of War, (ICRC, i b
that evin'States and authors who'¢laint’ thiat’ rephsats m}ty‘sﬁn be! compatﬁsie with "mofferh mtemauona*f ?
Hutiiiitartan law concede’thitt at an absolute minimum, reprisals must be subjected to an cumulative
and extremely resmctwc list of:criteria, the pragtical application of which is to.rule out; their legitimate ::
application in virtially-ald.circumstances. (See for example the reservations-and. deglarations. made by, -
the. UK dn its instrument of ratification of Additional Protocol I to; Articles-51-33, set-outin the sehemﬂe
torthe- UK. va Canventions Act (First Pratoeol) Order:1998 (Statutory, Instruments 1 8, I\[o 1754, .
Geneva Co?ﬁ‘;ﬁnons)) The Prosecutlon notes thg exoe:gonally h()rsmteélmsrgop? of the ﬁo S?rﬁl;‘o\f repnsals

s taridn law) §Sue Kupeskic Fidgéietit, parks. 527.93 6;; i

; ) "i(mau 1aw treaties, mcludmg the'four Gén 1th's‘lénh ons ‘'of* ¥

tocott;, At 21 &ChVitian ohjects “shall hot Betﬁe dbM fackor of réifﬁs“a!s’*‘)*ﬁcf’ﬁm Ste
31:(6) (“Atlncks agaihst tHe ¢ivilian populatron by 'way of reprfsalﬁ A prohlbtted”) and the 1954
Hague Convenuon onthe Pr(}tection of Cultural Pr@wn:y Speclﬁbally probibkﬁ '
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grounds of revenge for losses suffered in combat or other forms of retaliatory measure has

no basis in law.

sy

V. ADMISSIONS BY THE PARTIES / MATTERS NOT IN
DISPUTE/ CONTESTED MATTERS OF FACT AND LAW

157.  There have been no admissions or other stipulations between the Parties.

Respectfully submitted,

: Susan L. Somers
~Settior Trial:

3 Attorney
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