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INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 

 
THE PROSECUTOR 

v. 

ZDRAVKO TOLIMIR 

 

Case no. IT-05-88/2-PT 

 

ZDRAVKO TOLIMIR’S SUBMISSION WITH A PRE-TRIAL BRIEF 

PURSUANT TO RULE 65 ter (F) 

 

1. I, Zdravko Tolimir, self-represented accused, hereby submit the Defence Pre-

Trial Brief pursuant to Rule 65 ter (F) setting out the nature of defence, the 

matters (factual and legal assertions) with which issue is taken in the 

Prosecution’s Pre-Trial Brief and the reasons why issue is taken with them. 

This submission also gives notification of the defence of alibi in respect of 

some charges. 

2. With a view to implementing the principle of judicial economy in order to 

avoid the unnecessary repetition of argumentation, the defence of alibi, as a 

special “form of defence”, will be set out in this Pre-Trial Brief. 

3. The argumentation set out in this Pre-Trial Brief can in no way be treated 

as exhaustive. It would take much more time and space than available to set 

out exhaustive argumentation. 

4. Considering that the Prosecution’s Pre-Trial Brief contains 55,879 words, in 

accordance with the principle of equality of arms and as announced at the 

Status Conference held in June 2009, in this submission leave is sought from 

the Trial Chamber to exceed the prescribed word limit. 

5. In addition, should the need arise, I reserve the right to file a supplementary 

pre-trial brief in due course. 

/signed/ 

Zdravko Tolimir 

Self-represented Accused 
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“We must never forget that the record on which we judge these 

defendants today is the record on which history will judge us 

tomorrow.” (Robert Jackson) 

 

1. Court proceedings do not and must not recognise either official or 

unofficial versions (in terms of politics and interests) of events. Of course, one of the 

parties may support a version advocated by a political or interest group and, 

unfortunately, this is embodied in the Prosecution's Pre-Trial Brief. The principle of 

the rule of law, contrary to the principle of the rule of political interests, should 

recognise only facts established beyond reasonable doubt during court proceedings 

based on law. The aim of the Defence in these proceedings is to establish the relevant 

facts about historical events and the role of Zdravko Tolimir in them.  Unfortunately, 

the Prosecution does not paint such a picture before the Tribunal, as it will be clearly 

established in the proceedings, during both the Prosecution case and the Defence case 

(of course, should the Trial Chamber find, after the Prosecution case, that there is 

anything for the Defence to respond to). 

2. The assertions and wording of both the Indictment and the Pre-Trial 

Brief are of such a nature that they openly place under protection the official policy of 

the United States and the Muslim armed groups that operated in the area of Srebrenica 

and @epa at the relevant time. Both in the Indictment and its Pre-Trial Brief, the 

Prosecution chose to give unreserved support to one side to the conflict (the so-called 

Army of Bosnia and Herzegovina and the government led by Alija Izetbegovi}), thus 

denying many facts and painting a completely one-sided and distorted picture.12 The 

fact that the Prosecution advocates the version of events supported by the United 

                                                   
1 This state of affairs comes as no surprise, for example, because no indictment was brought against 
Naser Ori} for crimes committed between 1993 and 1995. 
2 This is shown not only by facts that are suppressed, presented in a completely one-sided way or 
denied (with overly general assertions), which will be discussed in the submission below, but also by 
citing “defeating the Muslim forces militarily” (paragraph 60 (b) of the Indictment) as an element of 
participation in alleged joint criminal enterprises. Many of those involved, including Yasushi Akashi, 
explicitly confirmed that the United States was on the side of forces loyal to Alija Izetbegovi} 
throughout the conflict in BH. 
See for example: Interview with Yasushi Akashi, head of the United Nations Peacekeeping Mission in 
the former Yugoslavia from 1993 to December 1995. Author: Senad Pecanin, Dani, Sarajevo 2007-07-
13, in which he explicitly says that “the Americans protected the Bosniaks” and second that “We (the 
UN) had no information whatsoever from either the Americans or anyone else”. 
http://nwbih.com/news.cgi?ref1=1155 (accessed 21 September 2009). 
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States3 does not oblige and must not force the Chamber to accept this version of 

events and legal qualifications. As pointed out by Judge O-Gon Kwon: 

“The task of determining guilt or innocence must take precedence over 

other, not strictly judicial, considerations. Ours is first and foremost a 

criminal court: the successful prosecution of the guilty and the exoneration 

of the innocent must remain our central concern.”4 

3. I would like to urge the Chamber to act in accordance with the 

principles of court proceedings and not to permit the facts to become devoid of all 

meaning in the clash with political interests, no matter whose interests are concerned. 

The Trial Chamber is only requested to establish the truth, the facts as they really 

occurred, and determine their legal qualifications according to the principles and rules 

of international criminal law. 

                                                   
3 There are many examples. As for new sources, see, for example, the statement by Congressmen 
Christopher Smith, Russ Carnahan and André Carson before the United States Congress from July 
2009 in which they supported allegations in respect of @epa, in addition to those relating to Srebrenica, 
before this body. 
4 “The Challenge of an International Criminal Trial as Seen from the Bench”, JCIJ, 2007, p. 14. 
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PART I – THE NATURE OF THE PROSECUTION’S PRE-TRIAL 
BRIEF AND THE NATURE OF THE DEFENCE CASE 

4624



Translation 
Original: Serbian 

 
 
 
 
 
 

Case no. IT-05-88/2-PT  30 September 2009 
 9 

INTRODUCTORY REMARKS 

 

4. Pursuant to Rule 65 ter (F): 

“After the submission by the Prosecutor of the items mentioned in paragraph (E), the 

pre-trial Judge shall order the defence, within a time-limit set by the pre-trial Judge, 

and not later than three weeks before the Pre-Trial Conference, to file a pre-trial brief 

addressing the factual and legal issues, and including a written statement setting out: 

(i) in general terms, the nature of the accused’s defence; 

(ii) the matters with which the accused takes issue in the Prosecutor’s pre-trial brief; 

and 

(iii) in the case of each such matter, the reason why the accused takes issue with it.” 

5. The matters set out in the Prosecution’s Pre-Trial Brief with which 

issue is taken and the reasons for taking issue, by the nature of things, cannot be set 

out in the Defence Pre-Trial Brief in full, for several reasons. First, the space and time 

available for drafting the Pre-Trial Brief do not allow it (it would take at least 600-800 

pages of text) and, second, because the evidentiary procedure is uncertain by the 

nature of things, and because the Accused did not participate in most of the events 

being discussed and that are alleged in the Indictment and the Prosecution’s Pre-Trial 

Brief, positions on factual issues raised by the Prosecution will depend to a large 

extent on the development of the evidentiary procedure. 

6. At the commencement of the proceedings there is no obligation to 

disclose all the elements of the Defence case, rather the nature of defence – that is, the 

basic characteristics to which the Accused intends to adhere during the trial should be 

set out in general terms. Although the Rules of Procedure and Evidence provide that 

the Defence shall file a Pre-Trial Brief “addressing the factual and legal issues”, the 

already projected volume of the Pre-Trial Brief (even should the planned number of 

words be exceeded several times over) clearly suggests that all legal issues (and this 

case there has a large number of them) and all factual issues (in this case there are too 

many of them) neither have to be nor can they be addressed in the Defence Pre-Trial 

Brief, which should serve, above all, as a response to the Prosecution’s Pre-Trial 

Brief, steering the proceedings away from a waste of time and delay and taking them 

on a course that, in the best possible way, guarantees the implementation of the 

principle of a fair trial. 
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7. The basic principle in establishing the facts that guided the Defence 

when drafting this Pre-Trial Brief and the principle to which it will adhere during 

both the Prosecution and Defence case is – ESTABLISHING THE TRUTH. 

8. With regard to the application of international law, I recall paragraph 

29 of the Report of the Secretary-General which states: “It should be pointed out that, 

in assigning to the International Tribunal the task of prosecuting persons responsible 

for serious violations of international humanitarian law, the Security Council would 

not be creating or purporting to 'legislate' that law. Rather, the International 

Tribunal would have the task of applying existing international humanitarian 

law”.5 

9. The Statute of the Tribunal is not a criminal code, as it contains only 

general norms which should guide the Tribunal and which constitute a limiting factor 

in interpreting and applying the law. International criminal law that the Tribunal 

(should) apply is an integral part of international law and may not go beyond the 

boundaries that existed during the time period relevant to the Indictment (1995). 

10. Nullum crimen sine lege is a fundamental and generally accepted 

principle of international criminal law. It means that no one may be punished for 

conduct which, at the time an alleged crime was committed, did not constitute a 

crime. The principle of nullum crimen sine lege refers equally to punishable acts and 

the basis of responsibility. However, considering that the Statute of the Tribunal is not 

a complete code, the principle of legality should be given special importance in all 

cases when there is doubt that a certain rule is a rule of international customary law. 

The principle of nullum crimen sine lege  is formulated in the provisions of Article 22 

(1) and (2) of the Statute of the Permanent Criminal Court which clearly set out that 

the “definition of a crime shall be strictly construed and shall not be extended by 

analogy” and, in case of ambiguity, shall be interpreted in favour of the accused. 

11. Special emphasis should be given to the undeniable impression that in 

presenting its assertions the Prosecution favours without reserve and even pardons the 

BH Army, and also to the reasoning, in particular regarding the so-called column of 

Muslims, forcible transfer and the victims of combat operations, that ignores the fact 

                                                   
5 International humanitarian law and international criminal law are integral parts of international public 
law. See: Aleksandar Gajić, “Nekoliko napomena o odnosu meñunarodnog krivičnog prava i 
unutrašnjeg prava” /Some remarks on the relationship between international criminal law and internal 
law/, in the collected papers entitled Primena meñunarodnog krivičnog prava u unutrašnjim 
zakonodavstvima /Application of international criminal law in internal legislation/, 2005, STR. 
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that international humanitarian law is based on a balance between humanitarian 

concerns and military needs. In the Prosecution’s reasoning regarding the attack on 

the Srebrenica and @epa enclaves, it qualifies the contribution to the military defeat of 

the opposing warring side as a form of participation in an alleged joint criminal 

enterprise, although the actions that brought about that contribution are legal under 

public international law. As pointed out by Yoram Dinstein, Professor of International 

Law at Tel Aviv University and Stockton Professor of International Law at the US 

Naval War College, in the introduction to his textbook intended for gaining their first 

knowledge of the law of armed conflict: 

“Some people, no doubt animated by the noblest humanitarian impulses, 

would like to see zero-casualty warfare. Was is not a chess game. Almost by 

definition, it entails human losses, suffering and pain. As long as it is waged, 

humanitarian considerations cannot be the sole legal arbiters of the conduct of 

hostilities. The law of international armed conflict can and does forbid some 

modes of behaviour, with a view to minimizing the losses, the suffering and 

the pain. But it can do so only when there are realistic alternatives to the 

military goal of victory in war. Should nothing be theoretically permissible to 

a belligerent engaged in war, ultimately everything will be permitted in 

practise – because the rules will be ignored”.6 

12. With regard to the Prosecution’s factual allegations not specifically 

discussed in this Pre-Trial Brief, it is particularly emphasized that there is no 

assumption that they have been admitted or that no attempt shall be made to take issue 

with them. The Prosecution bears the burden of proving all the allegations it makes 

and that burden cannot be transferred to the accused – actori incubit probatio. 

 

THE NATURE OF THE PROSECUTION’S PRE-TRIAL BRIEF 

 

13. The Prosecution’s Pre-Trial Brief does not meet the criteria under Rule 

65 /ter/ (E) (i) of the Rules of Procedure and Evidence. Pursuant to this Rule, the 

Prosecution’s Pre-Trial Brief should contain, inter alia, a “summary of the evidence 

which the Prosecutor intends to bring regarding the commission of the alleged crime 

and the form of responsibility incurred by the accused.” 
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14. The Prosecution has submitted a list of exhibits which it intends to use 

during the trial and a 65 ter summary of testimonies. However, the 65 ter list of 

exhibits is several times longer than the evidence listed in the Prosecution’s Pre-Trial 

Brief, so it is not clear at all from the list enclosed, and from the Prosecution’s Pre-

Trial Brief, for what purpose the Prosecution intends to use the very large number of 

documents enumerated in the 65 ter list. Moreover, except for the summary of 

testimonies, the Prosecution did not submit summaries of the evidence it intends to 

use during the trial but only submitted a list, which will certainly lead to a delay in the 

trial and put the Defence in a more unfavourable position than envisaged in the Rules 

of Procedure and Evidence. If it is prepared, it must provide the Defence with 

certainty in respect of the evidence the Prosecution intends to adduce and the reasons 

why it intends to adduce it. All the more so since the same evidence, or the bulk of 

evidence, can be equally used to prove the Prosecution case and to refute the 

Prosecution case and support the Defence case. 

15. The Prosecution has an obligation to specify the form of responsibility 

with which the Accused is charged. While it is clear from the text of the Indictment 

that the Prosecution intends to build its case around the so-called joint criminal 

enterprise as a form of responsibility, since it cites the alleged participation of the 

Accused in two joint criminal enterprises and formulates the whole Indictment around 

that, other forms of responsibility are also listed pursuant to Article 7 (1) without 

showing any cause either in the Indictment or in the Pre-Trial Brief. This situation 

seems unacceptable and the Prosecution is required to show cause in its Pre-Trial 

Brief for its position in respect of each of the grounds of responsibility, that is, to 

summarise the reasons for citing each form of responsibility set out in Article 7 (1) of 

the Statute of the Tribunal. 

16. In paragraph 385 of its Pre-Trial Brief, the Prosecution states: 

“The Accused is charged with all forms of participation enumerated in Article 

7 (1), that he committed, planned, instigated, ordered, and otherwise aided and 

abetted in the planning, preparation, and execution of the crimes charged. 

Additionally, the Accused is charged with committing these crimes by 

participating, with known and unknown co-perpetrators, in a Joint Criminal 

Enterprise”. 

                                                                                                                                                  
6 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict, 
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17. This allegation from the Indictment should be explained in more detail 

in the Prosecution’s Pre-Trial Brief and the Prosecution was obliged to give reasons 

for citing each type of responsibility (that is, the factual allegations to support them). 

While the whole Indictment, except paragraph 66, is formulated around the alleged 

participation in two JCEs, in the Pre-Trial Brief, in the part discussing the grounds of 

responsibility under Article 7 (1) of the Statute, JCE is put in the last place, which 

might cause confusion and quite certainly leads to the unambiguous conclusion that 

the Accused and the Chamber are not sufficiently informed about the charges being 

brought by the Prosecution. 

18. However, instead of setting out factual assertions and arguments to 

support its claim of criminal responsibility, the Prosecution leaves it to the Chamber 

to choose the grounds of responsibility under Article 7 (1). Paragraph 386 of the 

Prosecution’s Pre-Trial Brief states that: 

“The Prosecution submits that the Trial Chamber’s discretion is not limited by 

the classification of the mode of liability under Article 7 (1), and that it is 

appropriate for a Trial Chamber to make findings as to the proper head of 

responsibility where multiple heads have been charged”.7 

19. The Prosecution has misinterpreted this undisputed position, that in 

bringing the Indictment, or filing the Pre-Trial Brief, it leaves the choice of the type of 

responsibility to the Trial Chamber in advance. The Chamber can make that choice 

only at the end of the proceedings, after the Prosecution has shown cause for its 

position in respect of each type of responsibility listed in the Indictment. At the 

commencement of the proceedings the Prosecution, which is required to “know its 

case”, both its factual and legal substance, has the obligation in its Pre-Trial Brief to 

set out facts and show the necessary cause for its position regarding the types of 

responsibility cited in the Indictment. 

20. This state of affairs creates uncertainty and complicates the preparation 

and execution of defence. The Prosecution was required at least to summarise the 

reasons for citing any type of responsibility. By citing all the types of responsibility 

under Article 7 (1) of the Statute, the Prosecution is in fact passing on the role of 

prosecutor to the Chamber, and is doing so at the commencement of the proceedings, 

                                                                                                                                                  
Cambridge University Press, 7th printing, 2009, pp. 2-3. 
7 Krsti} Trial Judgement, para. 602. The Prosecutor v. Ante Furund`ija, Case no. IT-95-17/1-T, 
Judgement, 10 December 1998, para. 189; Kunarac Trial Judgement, para. 388. 
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a situation that can by no means be interpreted as something in accordance with the 

implementation of the principle of an expeditious and fair trial. The proceedings 

before the Tribunal are of an adversarial nature and the Prosecution is obliged in the 

Pre-Trial Brief to set out its positions clearly and as completely as possible, which 

will not leave much room for a so-called “fishing strategy”. 

21. Prior to the commencement of the proceedings, the Accused must be 

sufficiently informed of the nature of the charges brought against him. The 

responsibility for this notification lies with the Prosecution, which must clearly set out 

the facts and legal ground on which it has based its charges. Otherwise, the 

Prosecution could model the case depending on its understanding of the outcome of 

the evidentiary process, which is unacceptable and, as a rule, leads to a delay in the 

proceedings. It is not up to the Accused to “guess” around which types of 

responsibility the Prosecution will build its case during the proceedings or give the 

Prosecution ideas in that regard, rather it is up to the Prosecution to inform the 

Accused of the charges in due time. 

22. The only relatively clear (albeit completely unfounded) charge is the 

charge of a joint criminal enterprise, but the charge of ordering any of the crimes 

charged, instigating the execution of the crimes charged and aiding and abetting in the 

planning and execution of the alleged crimes is not clear. A fundamental principle of 

criminal law is that “every person is responsible for his acts and omissions”, in 

accordance with the principle of individual and personal criminal responsibility; 

therefore, all the types of responsibility cited (the alleged grounds of the Accused’s 

responsibility for the crimes charged against him) must be sufficiently clearly set out. 

23. For these reasons, pursuant to Rule 65 ter (E), I request that the 

Trial Chamber order the Prosecution to file a new – final version of its Pre-Trial 

Brief, in which it clearly sets out its position on the grounds for citing each and 

every type of responsibility under Article 7 (1) of the Statute. All the more so 

considering the complexity and gravity of the charges cited in the Indictment and the 

Prosecution’s Pre-Trial Brief. 

24. To be more specific, it should be noted that a concrete physical act, 

restraint, order or proposal may have different weights depending on the type of 

responsibility cited (ordering, instigating, aiding and abetting, joint criminal 

enterprise, etc.). It is impossible to steer the argumentation in a direction that renders 
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assertions relevant if the ground for responsibility is only cited, without showing the 

necessary cause, or reasons why such ground has been cited. 

25. For the sake of clarity, it should be pointed out here that the 

Prosecution only showed cause for its claims about alleged participation in alleged 

“joint criminal enterprises” and failed to provide arguments in respect of the other 

types of responsibility cited. The Prosecution was required to do so in respect of each 

count of the Indictment. Unfortunately, the Prosecution failed to do so. 

26. Therefore, my request for the Chamber is to give the Prosecution a 

choice, that is, order it to: 

1. amend the Indictment by deleting the parts setting out the charges of alleged 

responsibility under Article 7 (1) – planning, instigating, ordering, aiding and 

abetting in the planning, preparation, and execution of crimes; or, 

2. file a new Pre-Trial Brief which clearly sets out the grounds for citing the 

types of responsibility under Article 7 (1) of the Indictment. 

 

THE NATURE (BASIC CHARACTERISTICS) OF THE DEFENCE CASE 

 

27. The aim of presenting the basic characteristics of defence is not to 

form the Defence’s definitive position on individual factual and legal issues, but to 

present those characteristics of defence that will assist the Trial Chamber in its 

endeavours to implement the principle of expeditious proceedings and a fair trial. 

28. With this understanding of the nature of the Accused’s defence, this 

Pre-Trial Brief will set out the arguments, and the basic factual and legal assertions, 

that can steer the trial in a direction that guarantees implementation of the principle of 

a fair trial. This will avoid any waste of time, on the one hand, and identify the areas 

(factual and legal) that merit special attention during the trial, on the other. There are a 

great many factual issues that merit special attention in these proceedings. 

29. The basic Defence case is that there is no evidence or credible 

evidence that could be used to draw a conclusion beyond reasonable doubt about 

the Prosecution’s factual assertions on which it has based its case about Zdravko 

Tolimir’s criminal responsibility. 

30. In particular, no action, act or conduct of ZDRAVKO TOLIMIR, 

whether viewed in isolation or in a properly established context, can serve as a 
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basis for establishing criminal responsibility for any crime charged in the 

Indictment. 

* 

 

31. The fundamental principle of defence in this case is establishment of 

the truth. The precondition to achieving this ideal of all court proceedings is to apply 

the appropriate standard of proof in criminal proceedings – beyond reasonable doubt.8 

32. Therefore, with regard to factual issues, the Defence aims to identify 

and address only those facts that are relevant for rendering a judgement. To succeed in 

this case, the Prosecution has to prove its relevant factual assertions beyond 

reasonable doubt. The relevant facts are understood to mean not only those that 

concern the acts and conduct of the Accused, the acts of carrying out the alleged 

crimes and the alleged consequences of those crimes, but also those that assist in 

establishing the context. Different conclusions can be drawn if the same fact is viewed 

in different contexts. This particularly applies to cases of an indirect nature. That is 

why establishing the context surrounding the events in the Srebrenica and @epa 

enclaves in July 1995 is particularly important for rendering a proper judgement. 

33. Citing this indisputable legal tenet and fundamental principle, which is 

at the same time a fundamental principle of defence in this case, needs to be 

particularly emphasized because, judging by the Prosecution’s Pre-Trial Brief, many 

factual assertions are derived not from the rules of logic and the profession, but to a 

large extent from speculative arguments which should have no place in court 

proceedings conducted according to the principles of the proper administration of 

justice. 

34. Evidence, beyond reasonable doubt, denotes a standard of proof which 

in essence means a high level of certainty, and that the evidence and arguments 

presented in court leave no room for drawing other conclusions. As noted by the 

International Court of Justice, what is required to prove very grave charges is “proof 

at a high level of certainty appropriate to the seriousness of the allegation”.9 

                                                   
8 See, for example, Aleksandar Gajić, “International Criminal Tribunal for the Former Yugoslavia – 
Human Rights Perspective”, in Human Rights Today – 60 Years of the Universal Declaration (ed. M. 
Jovanovi} and I. Krsti}), Eleven International Publishing, (121-136), pp. 133-136. 
9 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime 
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26. February 2007, para. 
210. For more details on this and some remarks on the application of the standard of proof in 
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35. The standard of proof, beyond reasonable doubt, refers both to the 

elements of crime and ground of responsibility and to the facts cited by the 

Prosecution as context. 

 

ALIBI 

 

36. One of the arguments of the Defence is that the Accused was not in a 

position to commit or aid and abet in the commission of the alleged crimes charged in 

the Indictment. 

37. In the Limaj et al. case, the Trial Chamber pointed out, inter alia, the 

following: 

“In the present case, one Accused, Haradin Bala, relies in part on an alibi 

defence.   So long as there is a factual foundation in the evidence for that alibi, 

the Accused bears no onus to establish that alibi; it is for the Prosecution to 

'eliminate any reasonable possibility that the evidence of alibi is true'.   

Further, as has been held by another Trial Chamber, a finding that an alibi is 

false does not in itself 'establish the opposite to what it asserts'. The 

Prosecution must not only rebut the validity of the alibi but also establish 

beyond reasonable doubt the guilt of the Accused as alleged in the 

Indictment”.10 

38. Nonetheless, in no way does the presentation of this “defence” of alibi 

restrict the Accused from presenting other arguments that concern not only his acts 

and mens rea, but also challenge other factual and legal allegations made by the 

Prosecution.11 All the more so considering that the bulk of evidence set out by the 

Prosecution concerns alleged crimes for which an alibi defence is raised (this 

primarily refers to the many expert reports, summary reports and other documents 

concerning exhumations, DNA analyses, testimonies about alleged crimes at several 

sites, alleged opportunistic killings, etc.). 

                                                                                                                                                  
proceedings before the Tribunal, see Aleksandar Gajić, “International Criminal Tribunal for the Former 
Yugoslavia – Human Rights Perspective”. 
10 (Trial Chamber), 30 November 2005, para. 11; see also Delali} Appeals Judgement, 20 February 
2001, para. 581. 
11 Therefore, the presentation of this defence can be combined with “other type of defence”. Defence is 
not a legal term stricto sensu, but it obliges the Prosecution, in adducing its evidence and presenting its 
arguments, to focus first on the issues raised by the notification of alibi as a special “type of defence”. 
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39. The Indictment cites a very large number of charges, so the defence of 

alibi is raised in respect of pinpointed charges. Using the defence of alibi in respect of 

individual charges does not limit the right to take issue with whether a crime with 

which the Accused is charged was really committed, its alleged gravity, scope and 

other circumstances, and generally to present evidence and arguments proving a 

different state of affairs from that presented by the Prosecution. 

40. I believe that the Chamber has the discretionary power to order the 

Prosecution not to adduce the evidence it aims to use to support the assertions about 

alleged crimes in respect of which the defence of alibi is substantiated, that is, if the 

evidence presented during any phase of the proceedings shows the alibi to be well-

founded. To prove the alibi, it is enough for the Chamber to be convinced, based on 

evidence and arguments, that the alibi can be reasonably established (the alibi does 

not have to be established beyond reasonable doubt, but the Prosecution, in order to 

disprove the alibi, has to prove beyond reasonable doubt that the alibi is unfounded). 

As pointed out by the Trial Chamber in the Vasiljevi} case: 

“When a 'defence' of alibi is raised by an accused person, the accused bears no 

onus of establishing that alibi. The onus is on the Prosecution to eliminate any 

reasonable possibility that the evidence of alibi is true”.12 

41. Steering the trial in this direction would reduce the length of the trial 

considerably, which is in accordance with the principle of expeditious proceedings. 

However, in this case, the question of alibi is not primarily a matter of proving, but 

interpreting the evidence /doke/ presented by the Prosecution, that is, the well-

foundedness of inferences made by the Prosecution in support of the argument of 

criminal responsibility. Therefore, the requirement to present evidence to support the 

argument of alibi has practically already been met, considering that the same 

evidence, to be listed below, is invoked by the Prosecution. 

42. There is no obstacle preventing the Chamber from deciding on the 

defence of alibi during the early phases of the proceedings. Pursuant to Rule 98 bis, 

“At the close of the Prosecutor’s case, the Trial Chamber shall, by oral decision and 

after hearing the oral submissions of the parties, enter a judgement of acquittal on any 

count if there is no evidence capable of supporting a conviction”. Nonetheless, taking 

particular account of the interests of justice and the expeditiousness of the trial, the 

                                                   
12
 The Prosecutor v. Mitar Vasiljević, Trial Chamber, Judgement, 29 November 2002, para. 15. 
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Chamber may orient the evidentiary procedure, in line with its duty under Article 20 

(1) of the Statute, which states that the “Trial Chambers shall ensure that a trial is fair 

and expeditious”. Therefore, once the Prosecution has presented its arguments and 

evidence aiming to disprove the alibi, the Chamber may order the Prosecution not to 

adduce evidence about the charges which, given that the alibi has been accepted, are 

shown to have no reasonable grounds. 

43. In accordance with its duty under Article 20 (1) of the Statute, the 

Chamber has the discretionary power to order the Prosecution to first address the 

issues brought by raising an alibi. 

44. The evidence on which the Accused relies in raising this defence is 

mainly the evidence which the Prosecution included in its 65 ter list or disclosed 

elsewhere (for example, through the EDS). Interpreting facts differently and making 

inferences from the same or similar factual assertions is a method that is also allowed 

when using the defence of alibi – that is, that the accused neither executed the crime 

nor had an opportunity to take action to commit, /podupirte/, aid and abet, instigate or 

in any other way contribute to the execution of the crime. 
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PART II 
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CONTEXT 

 

 

 45. A proper understanding of the context leads to at least partial 

clarification of the facts that are relevant for consideration of the charges, and their 

factual and legal (lack of) grounds. From the context already, much will become clear, 

if appraised properly, truthfully and objectively, and the role of the participants in the 

events of July 1995 can be at least partially identified and clarified. Their 

identification and shedding light on their role is key to an understanding the elements 

that are necessary to render the proper judgement based on the truth. Everything that 

happened in Srebrenica and @epa in July 1995, everything that happened after that, 

was the cumulative effect of a long process, whose beginnings date back even before 

the so-called Yugoslav crisis.  

 46. That this is a valid position is perhaps best illustrated by Professor 

Avramov: 

 “Every segment of the Yugoslav crisis is brimming with contradictions; they 

are impossible to decipher if the problems are examined separately or reduced 

to national frameworks. Placed in a broader context, they acquire a sort of 

logic of their own.”13  

 47.  The Prosecution continuously favours the Muslim side in the conflict, 

and minimises or denies the crimes committed against the Serbian people, which is a 

vital element of the context in which the evidence must be appraised in order to 

establish the truth about Srebrenica and @epa.    

 48.  During the trial, the basic features of the break-up, how the war began, 

what the role of certain countries was, above all that of the USA, individual members 

of the EU and the Organisation of the Islamic Conference, and what their influence 

was in the process of destroying Yugoslavia and the fate of all three peoples in BH, 

will be expounded on, both in the course of the presentation of the “Prosecution’s 

case” and in the course of the presentation of the “Defence case”. However, what 

most influenced events in BH was the policies of the Muslim leadership headed by 

Alija Izetbegovi}, who advocated a deceitful policy whose goals had already been 

formulated in the Islamic Declaration. Perhaps one of the most important foundations 
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of the policies of the Muslim leadership in Bosnia and Herzegovina, which is essential 

for an understanding of all the events linked to Bosnia and Herzegovina, for an 

understanding of the policies of the Bosnian Muslims, and the reasons that lie at the 

very root of the armed conflicts in the territory of BH, and even for an understanding 

of the events surrounding the “safe areas”, is the following concept written by Alija 

Izetbegovi}: 

 “There can be no peace or co-existence between the Islamic and non-Islamic 

faith, social and political institutions.”  

 49.  In order to achieve the ideal he advocated, there was, according to 

Izetbegovi}, only one way: the “way of work, struggle and sacrifice”. (Alija 

Izetbegovi}, The Islamic Declaration, pp. 18, 22-23, 61)14  

 50.  Alija Izetbegovi}’s concept implied the following: “Claiming for itself 

the right to regulate its own world, Islam clearly rules out any right or certainty of 

action of any foreign ideology on its turf. Namely, there is no room for the lay 

principle and the state should be an expression of the moral concepts of religion and 

supportive of them.”15  

 51. The main problem that the VRS /Army of Republika Srpska/ faced 

from its very founding was precisely the policy of the Bosnian Muslims headed by 

Alija Izetbegovi}. Not the Islamic Declaration itself, but the implementation of a 

brutal and two-faced policy of extermination, along with disregard for agreements that 

had been reached and intolerance towards anything that did not support the creation of 

an Islamic state in Europe.  

 52.  In a Directive dated 22 July 1992, General Ratko Mladi} notes: 

 “In spite of all the favourable circumstances for us internationally, in the 

territory of BH we are faced with a cruel and insensible policy of the so-called 

Presidency of BH headed by its President Alija Izetbegovi}. His deranged 

mind can see only these solutions to the crisis: 

 “1. To provoke foreign military intervention in BH by all available means,  

                                                                                                                                                  
13 Avramov, Postherojski rat zapada protiv Jugoslavije /The Post-Heroic War of the West Against 
Yugoslavia/, Idi, Verternik, 1997, p. 9.   
14 The text of the Islamic Declaration in the Serbian language can be found on numerous internet sites – 
http://www.hercegbosna.org/download-hr/Alija_Islamskadeklaracija.pdf (Alija Izetbegovi}, The 
Islamic Declaration, pp. 18, 22-23, 61). Cited by: Avramov, Postherojski rat zapada protiv 
Jugoslavije, Veternik, 1997, pp. 216-217. On the eve of the war in Bosnia and Herzegovina, Alija 
Izetbegovi} issued a new edition of this book, in which not a single word was changed.    
15 Alija Izetbegovi}, Islamska Deklaracija. 
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primarily by truce violations, incidents, massacres of the Serbian, and even his 

own people, and most frequently by lies, and 

 “2. If this intervention does not happen, which is highly unlikely, then by the 

methods of Jihad, to die to the last Muslim. 

 “Consequently, we are faced with the brutal concept of self-destruction of one 

of the adversaries, which warns us that we must fight a fanatic adversary, who 

will have no mercy for us and our people.”16 

 53. The analysis from 1992 proved to be true countless times during the 

armed conflicts in the territory of BH. This policy of Alija Izetbegovi}, who usurped 

the position of president of the self-proclaimed secessionist BH in 1992, proclaiming 

a state of war and hindering any kind of rotation in the post of president of the 

Presidency, lying to both the UN and the West that he wanted a multi-ethnic Bosnia 

and Herzegovina, proved in practice to be the most brutal form of both political and 

diplomatic manipulations and method of waging war. 

 54.  The basic aspiration of the Serbian leadership, both military and 

civilian, in Bosnia and Herzegovina was the preservation of Yugoslavia, and not its 

destruction along ethnic borders, as the Prosecution asserts. During the war, right up 

to the signing of the Dayton Agreement, the authorities of Republika Srpska did not 

recognize the break-up of Yugoslavia from the legal point of view, qualifying the 

territorial claims and governing methods of the separatist governments as an act of 

illegal secession. 

 55.  Perhaps the events from the very beginning of the “break-up” of 

Yugoslavia best indicate the course, practically establishing a pattern, along which the 

crisis further unfolded. For example, if we do not take into consideration the events 

linked with the negotiations on the Cutilheiro plan and the Conference on Yugoslavia, 

where the position of the Serbian side was that it was important for Bosnia and 

Herzegovina to first be accepted as an independent state by its own citizens, rather 

than being recognized immediately by other states, while Alija Izetbegovi} insisted on 

instantaneous recognition. Cutilheiro’s plan, which tried to bring the positions of the 

leaders of the three constituent peoples closer together, proposing some sort of 

cantonal organisation for Bosnia and Herzegovina, which had been initialled by A. 

Izetbegovi}, R. Karad`i} and Mate Boban, was sabotaged by the USA. Immediately 

                                                   
16 EDS 0362-9109-0362-9112 
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after Izetbegovi} returned from Brussels to Sarajevo, US Ambassador Zimmerman 

went to Sarajevo in order to persuade Izetbegovi} to withdraw his signature, which 

Izetbegovi} did. With ever increasing support from the USA and a number of Muslim 

countries, the Muslim side became more and more arrogant, insisting on instantaneous 

recognition, in spite of the fact that the government headed by A. Izetbegovi} did not 

govern over most of the territory of present-day Bosnia and Herzegovina. The conflict 

also spread because of the activities of the OIC /Organisation of the Islamic 

Conference/. At the proposal of Iran, the first Mujahidin units were formed for BH in 

the context of support for the formation of a BH founded on the tenets and principles 

proclaimed by the Muslim leadership headed by Alija Izetbegovi}. 

 56. The policy of the USA towards those who advocate Jihad, including 

misunderstanding of the methods of how the Islamic fundamentalists fight, is perhaps 

best described by US professor Walid Phares in his book Future Jihad: Terrorist 

Strategies Against America
17
, in which, among other things, he says:  

 “The Serbs have a special problem: they are dealing with ’Islamic demands’, 

or more specifically, ’Muslim demands’. The statements that are being given by 

American lawmakers, who assure that assisting the formation of a Muslim State in 

Europe would send a positive message to the Muslim world and be beneficial for 

America’s image in the war against terror, insist precisely on this. Such assertions, in 

addition to being legally unfounded, are also dangerous. There is no ground in 

contemporary international law for the formation of states for the purpose of 

satisfying a religious bloc of states. Such strange logic, instead of weakening the 

Jihadists’ vision of the world, has led to the strengthening of Al-Qaeda and similar 

organisations.”18  

 57. The history of the break-up of the SFRY /Socialist Federative Republic 

of Yugoslavia/ and the beginning of the armed conflicts in the territory of the former 

Yugoslavia is significantly marked by the fact that for the third time in the twentieth 

century, the Serbian people found themselves in a position of being subjected to 

genocide, and horrific crimes and persecutions of the Serbian population were 

perpetrated. The persecutions perpetrated by the authorities in Croatia and the 

authorities and armed groups under the leadership of the Muslim fundamentalist 

                                                   
17  
18 Wahid Phares, Budu}nost D`ihada: teroristi~ke strategije protiv Amerike, Narodna Knjiga – Alfa, 
2008 /original title: Future Jihad: Terrorist Strategies Against America/.  
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leader Alija Izetbegovi} were of genocidal proportions. In World War One, two thirds 

of Serbian men did not live to see the end of the war; in World War Two, a massacre 

of genocidal proportions was committed against Serbs in the territory of Bosnia and 

Herzegovina and Croatia. The consequence of the events that ensued in the last 

decade of the twentieth century was that, for the third time in that century, Serbs no 

longer lived in areas where they had lived for centuries as a result of a policy of ethnic 

cleansing, accompanied by horrific crimes of genocidal proportions. The objective of 

the Serbian military and political leadership was never ethnic cleansing, but to protect 

the population. This is confirmed, among other things, by a statement in the Directive 

issued by General Ratko Mladi} on 22 July 1992, in which he says: 

 “We have united the Serbian people in BH and oriented them towards the 

basic goal – a struggle for the physical survival of the Serbs in this territory.”19 

 58. Present the entire history of the conflicts and the processes that led to 

the break-up of Yugoslavia, as well as events in the period from 1990 to 1995, would 

take up a lot of space; it is perhaps useful in this submission to quote one of the 

participants in those events, an official from a country which supported the secession 

of Slovenia, Croatia, and subsequently Bosnia and Herzegovina – Hubert Védrine:    

 “In keeping with the Reagan doctrine (as the revised Kennan foreign policy 

doctrine is called), a strategy was developed for eradicating communism, both 

in the USSR and in Central and Southern Europe. In that period, the accent 

was placed on bringing these countries down using the existing national and 

other tensions within them. The SFRY was also marked as a communist relic 

in the Balkans which needed to be eliminated. Former general secretary of 

French President Mitterand and later foreign minister in Lionel Jospin’s 

government, Hubert Vedrine notes that according to this Western concept, ’the 

Yugoslav federation was the enemy, as an odious relic of communism, and 

within it, above all Serbia’. (Hubert Védrine, Les mondes de François 

Mitterand, Fayard, 1996, p. 602). Vedrine himself had to ask why such a 

position was taken towards Serbia, since the leaders of the other Yugoslav 

republics were also former communists. Vedrine explains this fact by the 

Serbs’ aspirations to preserve Yugoslavia and the sympathies that existed in 

                                                   
19 ERN 0362-9109-0362-9112. In the same document, the following words are an indication of the 
struggle to establish a regular army in BH, which would operate under a single command: “We have to 
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the West towards smaller peoples striving for their freedom and exercising 

their right to self-determination. In addition, Vedrine points out, the Austro-

Hungarian segment of Germany and the Vatican’s encouragement of Croatian 

Catholics to the detriment of Orthodox Serbs made a special contribution to 

this position towards Serbia. As another part of intellectuals who remained 

completely passive towards the suffering of the Muslims in the Near East 

decided to relieve their conscience by siding with the Bosnian Muslims, the 

’Bosniaks’, the Serbs remained isolated and condemned in advance as the 

guilty party.” (Hubert Vedrine, op.cit. p. 603)”20  

 59.  At the same time that Alija Izetbegovi} was talking to the West about 

multi-ethnicity, while the “safe areas” established by the UN were being armed and 

Muslim armed formations were being recruited, an editorial in his party journal 

Ljiljan (consequently, a journal under his strict control) on 23 February 1994 writes 

the following: 

 “There are 500 Serbian orphans in Ugljevik. Mashallah (by the will of God), 

the Army of BH has sent some fifty thousand Chetniks to Jehenem (hell) so 

far… Only a dead Serb comes close to being human.” The same author 

(Zilhad Klju~anin, the editor of Ljiljan and later also of the newspaper Bo{njak 

– both under the strict control of the SDS /Serbian Democratic Party/) openly 

say: “Every Muslim should have a Serb of his own to execute.”  

 60. These few remarks alone say enough about what the VRS faced in its 

efforts to ensure the survival of the Serbian people in the territory of Bosnia and 

Herzegovina. The link that the government headed by Alija Izetbegovi} forged with 

the part of the Muslim world which advocated Jihad is clearly testified by the support 

that he had from Iran, Afghanistan, Saudi Arabia, and extremist circles in Egypt and 

Turkey and other countries. There is a large body of testimonies and evidence to 

prove this assertion beyond reasonable doubt.21   

                                                                                                                                                  
a large extent uncovered and eliminated most war profiteers, corrupt organs of authority and 
paramilitary formations.” 
20 Cited from Professor Budimir Ko{uti}, Pravni system Republike Srpske - `elje i mogu}nosti /The 
Legal System of Republika Srpska – wishes and possibilities/, in Izgradnja i funkcionisanje pravnog 
sistema Republike Srpske /Development and Functioning of the Legal System of Republika Srpska/, 
Banja Luka, June 1997 (35-46), p. 37. 
21 In addition, a British reporter from the territories of the former Yugoslavia for many years, the now 
late Eve-Ann Prentice testified to having seen Osama Bin Laden in Alija Izetbegovi}’s office. In an 
interview for Novosti, among other things, Eve-Ann Prentice said: “I tried to explain the facts. When I 
said that I had seen Osama Bin Laden in Izetbegovi}’s office, I was interrupted immediately, both by 
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BRIEF REVIEW OF THE CONFLICTS IN THE SREBRENICA AREA 

 

 

 61.  A detailed account of everything that happened in the Srebrenica 

enclave exceeds the scope of a pre-trial submission by either the Defence or the 

Prosecution. Several key details, however, deserve to be singled out and dealt with 

separately, because the undisputed or easily proven factual assertions presented here 

represent an element that must be taken into account when considering the question of 

whether an attack was carried out on the civilian population in Srebrenica during the 

conduct of Operation Krivaja 95 and later on in the operation of liberating Srebrenica, 

the role of the VRS, the role of the Dutch Battalion, of the UNPROFOR command, of 

Muslim armed groups and of the Muslim government headed by Alija Izetbegovi}. 

 

World War Two 

 

 62. According to the census published in the Kingdom of Yugoslavia in 

1931, the Srebrenica district had 35,274 inhabitants, 7,890 of whom lived in the 

Srebrenica town municipality. The Orthodox and Muslim populations were mixed (as, 

for that matter, they were nearly throughout BH). In 1931, the Srebrenica district had 

17,766 Orthodox inhabitants and 17,332 inhabitants of the Muslim faith.  

 63. At the outset of World War Two, the majority of Muslims were 

members of the fascist Ustasha movement. The government of the Independent State 

of Croatia used the Muslims to achieve their greater-Croatian goals, and in areas 

where this was practicable, such as the Srebrenica district, it armed the Muslims, who 

committed horrific massacres against the Serbs. The murders were also of a ritual 

nature, by throwing people into pits, or occurred in Orthodox churches themselves. 

One expelled person from Bratunac (Branislav Beatovi}) testifies: 

 “In my village, there were about 2,000 Serbs, 100 of whom were killed by the 

Ustashas, who forced them into the church, where a man by the name of Ismet, 

                                                                                                                                                  
the Judge and by Prosecutor Geoffrey Nice.” Ve~ernje Novosti, 13 May 2007, under the headline 
“Bombs against the Truth”. 
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the son of Hodja Hamet Efendi}, skinned them, and then, with his father the 

Hodja, killed them. They killed my cousin Ranko Beatovi} on the spot by 

hitting him over the head with a pole. Among those who stood out in 

persecuting and killing the Serbs was the president of the municipality, Jusuf 

Verla{evi}, who slaughtered Serbs…” 22 

 64. Perhaps the letter from Major Jezdimirovi} to the Commander of the 

Croatian Army, Meme}, dated 30 October 1941, best illustrates the situation in 

Srebrenica at the time. In it, among other things, he says: 

 “You have killed our helpless people in the most gruesome ways. We have 

come across the unburied bodies of martyrs and cried. Their legs and arms had 

been broken, their eyes gouged out with a knife, their tongue, lips, nose and 

ears cut off, iron rods driven through their heads and nails hammered into their 

skulls.”23 The same scenario was revived in the 1992-1995 period. 

 65. All in all, there testimonies of the massacres abound. The Germans 

themselves were horrified by the crimes committed by Croats and Muslims who were 

in the ranks of the Ustasha and the German SS formations. As a consequence of the 

crimes committed during World War Two, the ethnic picture, not only of Srebrenica 

and the area around it, but of all of Bosnia and Herzegovina and the area of present-

day Croatia was changed.   

 

 

THE PERIOD UP TO THE ESTABLISHMENT OF THE “SAFE AREA” 

 

 

 66.  From the withdrawal of the Yugoslav People’s Army to the formation 

of the Drina Corps of the VRS on 1 November 1992, the defence of Serbian villages 

and territories depended solely on the local people themselves, who did not have, 

were not able to protect themselves from the numerically very strong and well-armed 

Muslim armed groups, made up almost exclusively of Muslims from that area. Until 

early 1993, Muslim armed groups carried out combat operations with the objective of 

expelling the Serbian population, and in such a manner as to ensure that they would 

                                                   
22 Cited by Radovan Pilipovi}, Srebrenica i Okolina u Drugom svetsom ratu /Srebrenica and its 
Surroundings in World War Two/. 
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never return to their homes, by implementing ritualistic methods of Jihad while 

committing massacres. 

 67.  According to the information of the BH Army, or the then 8th OG 

/Operations Group/: 

 “In late January and early February 1993, in the zone of responsibility of the 

8th OG, a large, connected liberated territory was created, with Srebrenica as 

its centre, comprising 95% of the Srebrenica municipality area, 90% of the 

Bratunac municipality area, 60% of the Vlasenica municipality area and 50% 

of the Zvornik municipality area.”24 

 68.  The consequence of these “military operations” was that in the 

Srebrenica and Bratunac municipalities alone - which, according to the 1991 census, 

also had a Serbian population - 81 Serbian villages and hamlets were destroyed, and 

in the municipalities of Mili}i, Zvornik and Vlasenica, between 20 and 25. In 

Srebrenica municipality alone, of the 9,390 local Serbs, only 9% (or 860) remained. 

 69. The manner in which the Muslims carried out territorial conquests was 

as follows: After the first echelons, which consisted of well-armed soldiers, so-called 

civilians would enter a captured Serbian village with the most varied tools and 

implements for breaking into, looting and destroying houses, shops, health facilities, 

warehouses. What they could not take, they would destroy on the spot. If some Serb 

(mostly the elderly, sick or infirm, and sometimes the wounded) happened to have 

remained in the village, their fate would be as follows: They would be massacred with 

a cold weapon and various “implements”, while some would be torched together with 

their houses. 

 70. In the Spring of 1993, when the Serbs returned to their homes (since 

the VRS managed to recapture seized territories and overcome the resistance of armed 

Muslim groups (primarily of the 8th OG), the scope of the damage was evident. 

Houses and outbuildings (for keeping supplies and domestic animals) were 

completely destroyed or burned to the ground, and the carbonised remains of local 

people were found in the burned houses.      

 71. By 1993, Muslim “soldiers” and “civilians” had killed a huge number 

                                                                                                                                                  
23 The same article (Original in: VII, Military Archive, ANDH /Archive of the Independent State of 
Croatia/, K.61, register no. 11/5-1). 
24 Command of the 8th OG, Srebrenica, 7 March 1994, Defence of the Republic, Military Secret, 
Strictly Confidential, To the 2nd Corps Sector for Moral Guidance, Supplement for the Guide to the BH 
Army Chronicle; Reference: Your document Strictly Confidential No. 04-1-364-2.  
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of civilians in the Srebrenica municipality area, and more than two-thirds of the 

victims were killed by a cold weapon. According to available data, the number of 

registered Serbian casualties in the zone of responsibility of the 8th OG of the BH 

Army is 3,262, which is not the final number since the fate of several hundred local 

Serbs is still unknown. According to verifiable information at my disposal, around 

27%, or 880 of the casualties were members of the army or police, while the 

remaining 73%, or 2,382 of the casualties were civilians.25 

 72. After exhuming the mass graves of Serbian casualties who died during 

the Muslim attack on Glo|ansko Brdo and other localities in the neighbouring 

Zvornik municipality on 6 November 1992 alone, nearly 250 civilians and prisoners 

from the surrounding Serbian villages were found to have been massacred with a cold 

weapon. In the period from 16 February to 15 March 1993, seven mass graves were 

exhumed at the localities of Glo|ansko Brdo, Kozjak, Tre{njica, Masali}a Potok and 

[iroki Put. Many of the exhumed bodies were beyond identification, and headless 

bodies, bodies with extremities missing, skulls with iron rods driven through them, 

bodies with the testicles cut off, eyes gouged out, chains around the wrists or ankles 

and carbonised bodies were found in the pits. Of the total number of casualties, only 

three had died as a result of injuries from a firearm.26 

 73. The crime pattern is easy to establish and easy to document. It was 

characterised by cruelty and the massacring of civilians. Contrary to the well-

established rules of the law of war, the first to be attacked were completely 

undefended places, and this often happened during intensive negotiations on 

establishing peace and organising co-existence in the territories of BH. Following are 

the key events that led to the expansion of the Srebrenica enclave to over 900 square 

kilometres in early 1993: 

- 6 May 1992, on St. George’s Day, an attack on Blje~eva and Giona. Radojko 

Milo{evi} was burned alive in his house on his patron saint’s day. The village of 

Giona was completely torched. 

- 1 June 1992 – Oparci – An attack was carried out by Muslims from the same village 

who were members of the BH Army. All Serbian houses (22) were torched. 

- 10 June 1992 – Rupovo Brdo – completely torched and looted; after its liberation, 

                                                   
25 Information of the Centre for Investigating Crimes Committed against the Serbian People, Belgrade 
(cited by Ivani}evi}, p. 19).  
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carbonised bodies were found in houses.   

- 21 June 1992 – Ratkovi}i – this village is today permanently abandoned because it 

was completely destroyed and the local people were either burned in their houses or 

slaughtered. 

- 21 June 1992 – Lozni~ka Reka – an attack was carried out on St. Vitus’ Day, one of 

the holiest Serbian holidays and a patron saint’s day. The crime was committed by the 

Green Berets, made up solely of local Muslims. However, the greatest casualties in 

this village were inflicted by Muslim armed groups on 14 December 1992. 

- 30 June 1992 – Be`ani – This village had suffered several times in history at the 

hands of its Muslim neighbours. On 30 June 1992, this was repeated, and 19 local 

Serbs were killed in the most brutal manner possible. Elderly men and women were 

massacred and killed, and the village was completely looted by Muslim “civilians, 

women and children”, who entered the village after the attack. All the household 

furnishings, four tractors, 17 mowers, livestock numbering 118 cows, 18 pairs of 

oxen, 147 young bulls and cows, 236 sheep and 11 horses were stolen, and 64 houses 

and 84 outbuildings were torched.  

- 5 July 1992 – Zagonji – here also the crimes were committed by members of the BH 

Army who were local Muslims from the villages of Zagona and Poto~ari. Fourteen 

local people were killed and massacred. 

- 5 July 1992 – Krnji}i – 16 local people were killed and massacred. Muslim civilians 

from neighbouring villages (including women and children) actively stole livestock 

and movable property and participated in destroying and setting fire to buildings. The 

Serbian Orthodox church dedicated to St. Elias from 1921 was completely destroyed. 

- 12 July 1992 – St. Peter’s Day – Massacres were committed in the villages of Sase, 

Zalazje, Bilja~a and Zagoni. Practically all the men from the exclusively Serbian 

village of Sase were killed defending their houses, the centre of the village was 

completely devastated and turned into ashes, the monastery’s church of the Holy 

Apostles Peter and Paul was severely damaged, and the church residence was torched. 

The cemetery was desecrated and to a large extent destroyed. The captured Serbs, 

wounded and elderly people, were never found. When the Serbs from neighbouring 

villages tried to help defend the villages of Zalazje and Biljani, an ambush was set up 

for them and 14 young men were killed. On the same day, another attack was carried 

                                                                                                                                                  
26 This data was established by a team of pathologists headed by Dr Zoran Stankovi}, a pathologist 
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out on the village of Zagoni. 

- Maga{i}i – 20 and 25 July 1992; Hran~a – 25 July. The attack on Maga{i}i was 

carried out by local Muslims, members of the BH Army. After the attack, “civilians” 

from neighbouring Muslim villages looted all the property and destroyed and torched 

the houses. At around 1330 hours on the same day, in the village of Hran~a, local 

people were attacked while working in the fields. Eight civilians were killed, three 

women among them, movables were looted and immovable property was destroyed.  

- Je`estica – 8 August 1992 – the crime in this village near Bratunac was committed 

by Muslims from the neighbouring village of Jagli}i at a time when the local people 

were doing usual field work. Nine houses were set on fire and nine local people were 

killed in a very cruel manner. An|elko Mla|anovi} had to be buried without his head, 

since his Muslim neighbours from the neighbouring village had cut it off and it was 

not found. 

- On Assumption Day, 28 August 1992, in the village of Milanova Vodenica, a hamlet 

of @ivkovi}i, four civilians were brutally murdered while walking from their village to 

Skelani. 

- 24 September 1992 – Podravlje was a village with a completely Serbian population 

and it was the biggest in the Srebrenica area. The Serbs of this village saw great 

suffering both in World War One and World War Two. It was not spared in 1992 in 

the war in BH either, when on 24 September, units of the BH Army from Srebrenica 

killed 32 local people, six of them women. However, the fate of a large number of 

women and elderly people is unknown and the search for them continues even today. 

There are indications that they were killed. The victims were killed in the following 

ways – by having their heads and individual parts of their body cut off, their skulls 

smashed with a blunt object, their stomachs ripped open or their throats slit.  

- Brani} – 24 September 1992 – An economic facility was involved (open pit bauxite 

mine). In the attack, members of the BH Army massacred seven security guards of the 

facility by running over some of them with a tank and slitting the throats of the others 

or killing them with a blow to the head with a blunt object. 

- Fakovi}i and Boljevi}i – 5 October 1992 – The village of Fakovi}i was attacked by 

the BH Army at a time when the local people were harvesting corn outside the village. 

Sixteen local people were killed, four of them women. The Serbian Orthodox church 

                                                                                                                                                  
from the Military Medical Academy in Belgrade. 
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was desecrated by being looted and demolished, and many local people were 

captured. On the same day, in the village of Boljevi}i, eight elderly people were killed 

while feeding livestock or harvesting crops. 

- Kamenica Donja and Kamenica Gornja – 6 November 1992 – On that day, many 

civilians were captured and massacred. Information indicates that 109-250 victims 

were tortured and killed in a brutal manner. The mortal remains were in the following 

state – mutilated bodies, headless bodies, bodies without extremities, nails and rods 

driven into skulls and chests, charred bodies, testicles cut off – only three persons 

were killed by a firearm. As mentioned above, Naser Ori} was rewarded for this crime 

with the highest decoration of the BH Army for military merit – the Golden Lily.     

- 14 December 1992 – Sikiri}, Bjelovac, Lozni~ka Reka – Ba~i}i dam – the crimes in 

these places were committed by Muslim neighbours who were in the ranks of units of 

the BH Army. The perpetrators were former school mates and acquaintances and 

friends of the victims. The pattern of the killings was the same as in the previous 

cases. 

- 7 January 1993 – On Christmas – the most joyful of Orthodox holidays – the 

civilian populations of the villages of Je`estica, Kravica and [iljkovi}i were attacked. 

The crimes that were committed on that occasion are irrefutable evidence that the 

Muslims were waging a religious war in an effort to root out the Serbian Orthodox 

population. In Je`estica, 17 defenders of their homes were killed by Muslims from 

Jagli}i; in Kravica – a purely Serbian village – 15 defenders of their homes were 

killed; in [iljkovi}i – also a Serbian village – 14 defenders were killed. Most of the 

people managed to flee. All these villages were looted and torched. At the time of 

these tragedies, for a long time the families of the victims could not reach the bodies 

of those who had been killed in order to bury them. The bodies were found and buried 

only after these villages were liberated.  

- 16 January 1993 – Skelani – with the capture of this place, the Srebrenica enclave 

was expanded to 900 square kilometres. Many were unable to flee to Serbia across the 

bridge over the Drina. All those who found themselves in the way of the BH Army 

attack were killed. Sixty-one Serbian inhabitants were killed. 

*** 

 74. Taking into consideration the examples of the atrocities committed by 

the BH Army listed above, can it also be presumed what the situation would have 

been like had the armed formations, in association with the so-called civilians, 
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continued further /{iteljnje/ of the Srebrenica enclave in an effort to connect that area 

with the main body of the territory held by the BH Army. A counteroffensive by the 

VRS was unavoidable.  

 75.  It is worth mentioning, as proved by the arguments listed above in this 

Pre-trial Brief, that Naser Ori} and another nine of his fellow soldiers were rewarded 

for these crimes with the highest decoration of the BH Army – the Golden Lily – by 

the so-called President of BH, Alija Izetbegovi}. It is worth mentioning that Naser 

Ori} boasted to foreign journalists that he and the units commanded by him had 

committed crimes by showing them video footage which showed people who were 

under his command and control cutting off the heads of Serbs. 

 

 

THE VRS COUNTEROFFENSIVE AND THE ADOPTION OF SECURITY 

COUNCIL RESOLUTION 819 

 

 

 76. The last successful armed operations by members of the 8th OG of the 

BH Army, accompanied by massacres of the civilian population, were carried out on 

the Orthodox Christmas holiday in attacks on Kravica and the neighbouring Serbian 

villages, and on 16 January 1993 on Skelani. In the combat operations, the VRS 

succeeded in defeating the BH Army militarily in the area of central Podrinje. As a 

consequence of the crimes that had been committed, whose perpetrators were both 

illegal soldiers (because when carrying out the attack, they did not observe the rules of 

the international law of war) and civilians, fear had set it, but because of the horrific 

crimes that had been committed in the past period, it was not groundless. Even though 

Bosnian Muslims had lost most of the territory that they had captured earlier, they did 

not lose the people who inhabited those territories.  

 77. From January 1993, however, as soon as the legal and legitimate 

operations of the VRS against Muslim armed formations had began, the VRS and 

Republika Srpska were faced with a new problem – an intensive media campaign in 

which the most loathsome lies were being circulated about the sufferings of Muslims 

in the area of Srebrenica, which was followed by new Security Council decisions and 

an intensive campaign led by the NATO member states, primarily the USA. 
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 78. As a result of the most impudent lies about the sufferings of the 

Muslims of Srebrenica, on 16 April 1993, the Security Council adopted resolution 819 

and proclaimed Srebrenica a “safe area”. In this manner, the total defeat of the BH 

Army in the area of Srebrenica was prevented. On the same day, the President of 

Republika Srpska issued an order for the halt of all further VRS activities in the 

Srebrenica zone, except in legitimate defence. Unfortunately, similar orders to 

observe the resolution which saved the BH Army from military defeat were never 

issued by either Alija Izetbegovi} or any other leader of the BH Army. 

 

 

“IMPLEMENTATION” OF SECURITY COUNCIL RESOLUTIONS 819 AND 

824 AND CONCLUSION OF AN AGREEMENT ON THE 

DEMILITARISATION OF SREBRENICA 

 

 

 79. At the request of the USA and certain Western states, it was decided 

that the Muslims in Srebrenica would not be disarmed. Kofi Annan, the then under-

secretary for peace operations, sent a confidential message to Swedish General 

Wahlgren in which, among other things, he said: “… I see no need for UNPROFOR 

to participate in house-to-house searches for weapons. You will undoubtedly be made 

aware by the visiting Security Council delegation of the strong feeling amongst 

several Member States that UNPROFOR should not participate too actively in 

’disarming the victims’.”27 

 80. This was but one in a series of acts that contributed to undermining any 

point in Resolutions 819 and 824, preserving and strengthening the Muslim army, 

precisely in an area that was presented to the international public as a “demilitarised” 

and “safe area” by the media and UN organs. Unfortunately, under pressure, this was 

done by both senior officials and UNPROFOR officers. The enclave of Srebrenica, 

and the enclave of @epa, were really only oases for the unobstructed training and 

arming of the BH Army. The enclaves of Srebrenica and @epa can be considered safe 

areas only in the sense of protecting Muslim armed formations, which were 

recuperating, training and strengthening in that area and carrying out reconnaissance 
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and sabotage-terrorist actions from that area, violating not only the Security Council 

resolutions and the demilitarisation agreement, but, first and foremost, the rules of 

international law on armed conflicts. The Serbian authorities, without success, on 

countless occasions raised the question of the demilitarisation of Srebrenica and 

respect of the agreement to establish a demilitarised zone. However, every such 

attempt was unsuccessful, while at the same time lies were being fabricated about the 

Serbs committing crimes and violating the regime of the safe area. 

 81. Yasushi Akashi, the Head of the UN mission in BH, said in an article 

in the Washington Times of 1 November 1995: “It is a fact that the Bosnian 

government forces have used the ’safe areas’ of not only Srebrenica, but Sarajevo, 

Tuzla, Biha}, Gora`de for training, recuperation and re-furbishing their troops.”   

 82. A report by the Netherlands Institute for War Documentation, a part of 

which also uncovers the role of the USA in supplying the Muslim forces with 

weapons and other materiel and technical equipment, says the following about the 

conduct of armed formations in the Srebrenica enclave: 

 “The alleged demilitarisation of the enclave was practically a dead letter. The 

Bosnian Army (BH Army) led a deliberate strategy of limited military attacks 

in order to tie down a relatively large segment of the Bosnian Serb Army 

(VRS), with the objective of preventing its move in full force to the main zone 

of war operations around Sarajevo. This was also done from the Srebrenica 

enclave. The forces of the BH Army did not refrain from violating all the rules 

in clashes with the VRS. They would provoke the Bosnian Serbs to return fire 

and would then take cover behind the Dutch Battalion units, which thereby 

risked being caught in the cross-fire.” 

 83. Using the cover of UNPROFOR, in the time between the establishment 

of the safe area regime and its discontinuation, they launched attacks form the zone, 

not only provocations and sabotage-terrorist actions, but also territorial conquests, so 

the zone was expanded significantly. This was completely contrary to the agreement, 

about which more will be said later, which specified that the zone could be expanded 

only by agreement between the parties.    

* 

 84. In paragraph 18, the Prosecution says that “the enclave… was never 

                                                                                                                                                  
27 Jan Willem Honig & Norbert Both, Srebrenica: Record of a War Crime, Radio B-92, Belgrade 1997. 
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completely demilitarised”, and that “the 28th Division of the BH Army, led by Naser 

Orić, regularly led raids on the outlying Bosnian Serb villages /…/ to gather food, 

supplies and weapons and in an organized effort to tie down VRS units from the 

Sarajevo front.” 

 85. This is precisely one in a series of arguments by the Prosecution with 

which, even after the end of the conflicts in the BH territory, it defends Alija 

Izetbegovi}’s government and the BH Army. Not only was the zone not “completely 

demilitarised”, but it was armed, and for this purpose, in addition to the usual 

channels through @epa and by air, they also used UNPROFOR convoys and the 

convoys of humanitarian organisations. Furthermore, the attacks on Serbian villages 

were not carried out for the purpose of gathering weapons and food, but in order to 

expand the territory of the enclave with the aim of connecting it with the main body of 

the territory under the control of the BH Army, and the plunder of food was only a 

side effect. In the same way as in the previous period, the territorial conquests were 

accompanied by looting, the torching of property of Serbian civilians and massacres. 

In addition, the aim of the attacks along the edges of the enclave was to provoke a 

reaction from the VRS, so that when it returned fire, the VRS would be accused of 

violating the regime of the so-called safe area, and also to prevent the move of the 

VRS forces that had to be engaged in the surroundings of the enclave to protect the 

population and prevent a further expansion of the enclave, not only to the Sarajevo 

front, but also to other areas. The propaganda in the media, accusing the VRS of 

violating the safe area regime and claiming that the area was demilitarised, was so 

powerful that even long after the events of June 1995, the Srebrenica enclave, as well 

as the @epa enclave, were termed demilitarised zones. 

 86. As for the humanitarian situation in the Srebrenica enclave, in addition 

to humanitarian convoys, food and other supplies reached the enclave through other 

channels (especially from @epa), or were obtained by looting. In the Srebrenica 

enclave, the black market, which was controlled by Naser Ori} personally, was 

booming. Humanitarian convoys, besides frequently being abused for the purpose of 

smuggling weapons, communications equipment and materiel and technical supplies, 

ultimately transported food and equipment that were primarily used by the BH Army. 

Without disputing that a large number of people who were in Srebrenica lived in very 

                                                                                                                                                  
Cited by – Milivoje Ivani{evi}. 
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poor conditions, this was not the consequence, as the Prosecution argues, of 

restrictions on humanitarian convoys (about which more will be said later), but was 

above all due to the manner of distribution of the humanitarian aid. 

 87. The people of Srebrenica have themselves testified of quarrels, 

conflicts and intolerance, especially due to machinations over the distribution of the 

humanitarian aid that was arriving both by land (in convoys) and by air. Civilians 

complained mainly because those who already had enough and who had brought the 

most back from the captured Serbian villages (namely the participants in the 

massacres and the armed operations) were taking the most. Already in the spring of 

1993, around 1,200 people left Srebrenica, which significantly reduced the quantities 

of food that were needed. Various goods were on sale in market stalls and in the 

streets, and goods from humanitarian aid predominated among these. This led to 

constant dissatisfaction among the local people, social unrest, looting, rape and theft. 

Prostitution was rife, and in some houses the only money was that earned by means of 

prostitution, and the users of these “services” were UNPROFOR soldiers. 

 88. There was also unrest of somewhat larger proportions. On one 

occasion, the former department store in the centre of the town, in which a 

humanitarian aid depot was located, was looted and then set on fire. Following the 

usual practice, the Muslim authorities tried to present this torched building as a 

casualty of Serbian shelling. 

 89. There are numerous testimonies about people fleeing, as well as 

attempts to prevent people from fleeing in all possible ways. Those fleeing included 

both civilians and members of the BH Army, who would be liquidated immediately if 

they were not loyal to Naser Ori}. Also indicative is the testimony of two Muslim 

girls who fled from the Srebrenica “safe area” to Bratunac (Serbian territory) and 

reported to the responsible organs of the MUP /Ministry of the Interior/ of Republika 

Srpska. Both were around 15 years of age, both were in the late stages of pregnancy, 

and both were victims of rape by Naser’s soldiers. 

 90. Conditions in the enclave were such that as a result of Naser Ori}’s 

activities, Muslims from the enclave often fled, not only to territory under the control 

of the BH Army, but also to Serbia (especially in early 1995). Ori} himself lived a 

high life, implementing a dictatorship style of administration, and neither members 

(officers and soldiers) of the BH Army who would in any way oppose this, nor 

civilians, were exempt from it. It was poor administration, and not the lack of 
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humanitarian convoys, that led to the Srebrenica population’s bad situation. Judging 

only by the quantities of food that were looted, and taking into account that 

agricultural production was going on in the area (since most of the area is rural and 

suitable for such activity), there could be no question of a humanitarian catastrophe, 

except in the case of poor administration. Bearing in mind statistical data from 1991 

on the number of livestock in individual Serbian villages which were captured by 

Bosnian Muslims, as well as information from the statements of local people who 

fled, in 1992 alone, around 7,200 head of cattle, 16,200 sheep and 38,000 adult 

poultry were stolen from these villages. It is unknown how much grain was looted, 

but there was certainly enough, not only to feed the local people during winter 

(1992/1993), but for the next sowing as well. In the spring of 1993, wheat was sown 

on a significant area in the Srebrenica enclave.28 In the period from 1993 to July 1995, 

in frequent attacks, that is, sabotage-terrorist actions, the BH Army looted many 

Serbian villages, taking away large quantities of food and livestock. 

 91.  In view of the quantities of food coming from humanitarian convoys, 

from looting, obtained from @epa or through @epa, as well as other channels, if the 

distribution of goods had been in the least bit fair, there would have been no hungry 

people in Srebrenica. The civilian population was not at any moment the victim of 

actions by the VRS. The civilian population was the victim of a well-organised group, 

at whose helm stood Naser Ori}. The media and other efforts to show that the enclave 

was demilitarised and that there was a humanitarian catastrophe there did not cease, 

while the situation of the enclave’s civilian population, 80% of whom were refugees 

from other places, was not the consequence of any activities by the VRS. 

 92. In support of these arguments, it is sufficient to cite the statement of 

Ibro Mustafi}, one of the founders of the SDA /Party of Democratic Action/ of 

Srebrenica and former president of the Srebrenica SO /Municipal Assembly/, who 

said in a statement to the Junge Welt (which was carried by Dnevni Telegraf) that “a 

real mafia rules…” in Srebrenica, and: “Not a single dollar of the vast aid that was 

delivered to Srebrenica reached the civilian population”.29 Even clashes between 

Muslims from Srebrenica were not an uncommon occurrence. 

 93. The Washington Post’s report from Srebrenica on 16 February 1994, 

                                                   
28 See: Ivani{evi}, Srebrenica Jul 1995 – U traganju za istinom /Srebrenica, July 1995 – In Search of 
the Truth/, Belgrade 2007, p. 
29 Dnevni Telegraf, Belgrade, 21 June 1996. 
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carried the observations of an eye-witness journalist who, at a time when the USA 

was providing abundant aid to the Muslim government, which was already planning 

wider-scale operations, informed the public in the West as follows: “Naser Ori}’s war 

trophies don’t line the wall of his comfortable apartment. They’re on video cassette 

tape: burned Serb houses and headless Serb men, their bodies crumpled in a pathetic 

heap”, and then conveys Naser Ori}’s words: 

 “’We had to use cold weapons that night,’ Ori} explains as scenes of dead men 

sliced by knives roll over his /…/ Sony. Reclining on an overstuffed couch, 

clothed head to toe in camouflage fatigues, a U.S. Army patch proudly 

displayed over his heart… the Muslim commander is the toughest guy in this 

town, that is, Srebrenica, which the UN Security Council has declared a 

protected ’safe area’.”  

* 

 94. If these facts, which are not hard to prove, are taken into consideration, 

the Prosecution’s assertions from, for example, paragraph 21 of the Prosecution’s Pre-

trial Brief that “the VRS deliberately restricted humanitarian aid and other relief 

supplies to the Bosnian Muslim inhabitants of Srebrenica and Žepa as part of the 

organised effort to make life impossible for the Bosnian Muslims and remove 

them…” simply has no grounds. Bearing in mind the situation in the enclaves of 

Srebrenica and @epa, and bearing in mind that humanitarian aid ended up in the hands 

of the BH Army, and not with those for whom it was meant – civilians (if it was 

meant for them at all, since UNPROFOR must have been aware of the situation in 

Srebrenica), any restriction to humanitarian aid represented a legal measure permitted 

by the international law of war. As will be shown in more detail in other parts of this 

submission, the objective of the VRS was never to force the civilian population of 

Srebrenica to move out, but solely to demilitarise the area and to militarily defeat the 

forces under the command of Naser Ori} and push them out of the area. 

 

 

OPERATION  KRIVAJA 95 AND THE CAPTURE OF SREBRENICA 

 

 

 95. The objective of Operation Krivaja was not elimination of the enclave. 
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On the contrary, the main objective was to reduce the enclave to the boundaries that 

were initially specified by the Demilitarisation Agreement. The objective of Operation 

Krivaja is presented completely incorrectly by the Prosecution in Paragraph 25 of the 

Prosecution’s Pre-trial Brief. The objective was not to drive out the Muslim army and 

its withdrawal to the boundaries established by the Demilitarisation Agreement, and 

not to drive out the civilian population. An order for the capture of Srebrenica does 

not exist in a single document of the G[ VRS /Main Staff of the Army of Republika 

Srpska/ or of the Drina Corps. Such an operation was never even planned. The only 

reasonable conclusion that can be drawn from these facts, especially the fact that the 

objective of Krivaja 95 was not to eliminate the enclave, is that civilians were by no 

means the target of the attack, but that this was a legal and legitimate military 

operation. Practically from the establishment of the zone, considering that it was not 

demilitarised or treated in accordance with the Demilitarisation Agreement and UN 

Security Council resolutions, the VRS did not have a single reason of a legal nature to 

refrain from attacking Srebrenica and capturing it militarily.    

 96. The reasons for formulating Operation Kivaja 95 were primarily the 

frequent Muslim attacks on the surrounding Serbian villages and the ambushes that 

members of the 28th Division organised, which resulted in both civilian casualties and 

significant military losses. (This is particularly so because, due to the needs on other 

fronts, young and insufficiently experienced soldiers had to be engaged for defence 

against attacks from the enclaves). The constant appeals for Srebrenica to be 

demilitarised and requests to both the UN and other organs and institutions simply 

yielded no results, while the zone was being presented to the international community 

as demilitarised. In addition, the Muslims were preparing to launch a wider-scale 

operation and for a part of the main thrust of the attack to be precisely from the 

Srebrenica and @epa zones. 

 97. In addition, a wider-scale operation was being planned not only by the 

Muslims, but above all by the USA and NATO. All that was needed was to prepare 

well beforehand and take another media manipulation action to portray the Serbian 

side as the aggressor, in spite of the fact that only the Serbian leadership was not of a 

separatist orientation. The degree of media manipulation and the criminal policy of 

the political leadership of the Bosnian Muslims headed by Alija Izetbegovi}, not only 

towards the Serbs, but also towards the Muslim population, as well as the policy of 

the USA, is best expressed by the very source of the idea of “sacrificing Srebrenica”. 
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According to Mehulji}, Alija Izetbegovi} conveyed the following message to his 

associates already in 1993: “You know what, Clinton has made an offer to me to let 

the Chetniks enter Srebrenica and kill 5,000 Muslims, and there will be a military 

intervention.”30 Hakija Meholji}, a close associate of Alija Izetbegovi}, says: “All this 

was very painful. It was immediately clear to me that they were looking for someone 

to be sacrificed in order to prompt a NATO military intervention.” 

 98. At the time, there was already a detailed plan developed by the USA 

for a final confrontation with the VRS. Well-informed and highly-ranked military 

analysts George Kenney and Michael Dugan, a retired chief of staff of the US Air 

Force, claim that NATO intervention was planned, and that the plan was developed as 

early as 1992. According to this plan, one of the phases, the third phase, would be as 

follows: “destroying Serbian forces in Bosnia and, second, using concentrated forces 

against Serbia itself” (Since from 1994 and the so-called blockade on the Drina, 

Serbia’s position with respect to Republika Srpska was completely reserved, the 

second part of the plan could not be justified politically). These two very reputable 

military experts said the following in the Jerusalem Post of 30 November 1992: 

 “…The third step is active belligerency, in two phases: first, destroying 

Serbian forces in Bosnia and, second, using concentrated force against Serbia 

itself. In phase one, the U.S. uses Awacs aircraft and F-15 fighters to establish 

visible allied (NATO - author’s note) air supremacy over all the territory of the 

former Yugoslavia. Next, Serbian heavy artillery and armoured units in Bosnia 

are prime targets for air strikes. British and French infiltration teams deploy 

anti-battery radar to locate Serbian artillery positions near areas under siege. 

From bases in Italy and from one carrier in the Adriatic, U.S. F-15's, F-16's, F-

18's and F-111's systematically neutralize the Serbian artillery units with 

precision-guided bombs and missiles. Using the Joint Surveillance Target 

Attack Radar System … or other sophisticated monitoring systems, the U.S. 

finds Serbian armoured units; fighter aircraft destroy them.”31 

 99. The question may be asked how all this fits in with the events in and 

                                                   
30 Hakija Mehulji}, Interview to the magazine Valter, 2002 – cited by J. Bla`anovi}, BH ~a{a prevr{ila 
/The BH Glass has Spilled Over/, Banja Luka 2008, p. 153. 
31 There was even a plan for the following eventuality: “Desperation, however, may drive the Serbs to 
test the coalition's resolve by sending new forces into Bosnia…, by renewing the conflict in Croatia, or 
by starting a diversionary war in Kosovo, or any combination of the above. Such action would prompt 
phase two: U.S. aircraft and Tomahawk missiles destroy centers of gravity in Serbia.” Cited by 
Ivani{evi}, op.cit., p. 35.   
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around Srebrenica. The answer is simple – Srebrenica was to have served as an 

excuse to launch military operations of wider proportions against the VRS. This was 

done, because immediately after Srebrenica, with the assistance of NATO personified 

in the Rapid Reaction Force, theatres of war were revived throughout Bosnia and 

Herzegovina – on Ozren, Vozu}a, in Sarajevo, Herzegovina, the Bosnian Krajina etc. 

All the information that was available to the VRS pointed to the probability of 

offensive operations being launched by the Bosnian Muslims and Croats in the 

territories of the Republic of Serbian Krajina and Bosnia and Herzegovina, with the 

whole-hearted support of NATO, personified in the Rapid Reaction Force. As 

mentioned above, the plan was for the main body of forces to set off precisely from 

Srebrenica.32 However, on 26 July 1995, following the liberation of Srebrenica, 

NATO adopted a plan that enabled NATO’s Rapid Reaction units to engage in armed 

operations against the VRS.   

 100. The fact that the entire “Srebrenica drama” was a great manipulation 

intended to produce the effect of securing support for further attacks on the VRS is 

shown by the meeting between Swedish diplomat Karl Bildt and Muhamed [a}irbej. 

On the day Srebrenica was captured, Muhamed [a}irbej was in Strasbourg for a 

meeting with the EU representative, Carl Bilt. Bildt testifies that when he heard of the 

fall of Srebrenica, it seemed as if he /[a}irbej/ had nothing to say: "It seemed that the 

news had more effect on me and that I was more upset than he was… His peaceful 

reaction and his calm reasoning are, for me, some of the still mysterious mosaic 

pieces of the Srebrenica drama." He was particularly upset by [a}irbej’s cold 

response: “In a way, this event will simplify the situation.”33 

 101. The Muslim leadership knew for a long time about the possibility of an 

armed operation by the VRS. Before the start of Operation Krivaja, in expectation of 

an attack on the enclave, another decision was made in Sarajevo – that Naser Ori} be 

withdrawn to Sarajevo (since they needed that kind of officer with a ruthless character 

for the significant military operations that followed later), and that the civilian 

population of Srebrenica be “sacrificed”. There is firm evidence that Srebrenica was 

sacrificed on advice from the USA. 

                                                   
32 On 12 May, the US Senate passed an amendment to the US Defence Law which called for the lifting 
of the embargo on arms imports by the Muslims in BH. (It is worth mentioning that an embargo for 
Muslim armed groups was never implemented). On 9 June 1994, the US Congressional House of 
Representatives passed a Law lifting the embargo. On 11 August 1994, Clinton informed Congress that 
he would request a lifting of the embargo from the Security Council.  
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 102. How Operation Krivaja and later the operation of capturing 

Srebrenica and eliminating the enclave were conducted is best illustrated by the 

information that in the period from 6 to 12 July 1995, VRS units passed through 

43 Muslim villages, that that in the process there was not a single civilian 

casualty. This is the key evidence that the operation was carried out properly in 

military terms, with full respect of the Geneva conventions and other rules of the law 

of war, and completed without civilian casualties, even without so-called “collateral 

damage”. Furthermore, even though the Prosecution wishes to show that UNPROFOR 

was the target of the attack, UNPROFOR units were also preserved. One 

UNPROFOR soldier was killed by Muslim armed groups. UNPROFOR responded to 

this by threatening the VRS that they would use armed force, by joining in the direct 

operations of the BH Army against the VRS and an assassination attempt on General 

Ratko Mladi}, which Karremans himself confirmed.  

 103. The other relevant events and arguments of the Prosecution will be 

discussed in part three of this Pre-trial Brief. 

 

 

THE ALLEGED CRIMES OF THE VRS AND THE MUP /Ministry of the 

Interior/ AND THE PROPORTIONS OF THE ALLEGED CRIMES 

COMMITTED FOLLOWING THE CAPTURE OF SREBRENICA 

 

 

 104.  The Prosecution maintains that 7,000 murders were committed in 

several mass executions. The evidence presented by the Prosecution in the Pre-trial 

Brief is either nonexistent or not credible. In any case, it will be proved during the 

trial that there could not have been 7,000 casualties in Srebrenica. 

 105. The nature of the evidence cited by the Prosecution leaves room for 

many interpretations. Faced with an over-abundant number of statements by witnesses 

and expert witnesses who testified in previous trials, it can clearly be concluded that 

the Prosecution’s arguments about mass executions, the number of casualties and 

methods of execution are untenable. Bearing in mind that in the relevant time period, 

Zdravko Tolimir was not at the location in question, or even in its vicinity, nor was he 

                                                                                                                                                  
33 Dani (Sarajevo), 9 July 1999. 
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kept informed about the events in connection with the column at the relevant time, nor 

was he in a position to follow these events due to his engagement in the @epa area, 

and therefore has no first-hand knowledge obtained through the performance of his 

duties as an officer of the VRS, in examining the evidence, taking positions and so on, 

he must rely solely on evidence that is credible and logical. 

 106. Since the Prosecution corroborates the alleged testimonies about the 

executions with expert reports, mostly those covered by the Prosecution’s Notice, the 

response to these expert reports was given in the Response to the Prosecution’s 94 bis 

Request, and the arguments set out therein will not be repeated herein. In addition, the 

Prosecution provides insufficient arguments for its allegations about mass executions, 

exhumations and so on. Consequently, it is not evident from the Pre-trial Brief, 

bearing in mind the amount of material that was disclosed, which evidence the 

Prosecution intends to use in order to prove the argument about the alleged 7,000 

casualties. This “numbers game” which is accompanied by voluminous reports that 

require dozens of hours to read and analyse, and which has been disputed in many 

articles in prestigious periodicals and books written by persons of undisputed 

credibility is, unfortunately, still the Prosecution’s main argument, which is, 

unfortunately, being presented sweepingly, without clear and specific evidence. 

 107.  The Prosecution does not explain in its Pre-trial Brief, or in the 

Indictment, on what premises it bases its argument about 7,000 people being killed. 

 108. In order to guide the proceedings in a direction leading to a fair and 

expeditious trial (aware that considerable time and resources will be required for the 

presentation of evidence), I am presenting the following arguments, which cannot in 

any sense be considered exhaustive. Presenting arguments that refute the theory about 

the alleged killing of 7,000 men between the ages of 16 and 65, even before all the 

arguments of the Prosecution are heard, covers, among other things, the following. 

 109. The Prosecution takes as the basis the list of missing persons from 

Srebrenica of the International Commission for Missing Persons, which is in many of 

its elements very disputable, both in terms of the collection of the data and later 

amendments. The following illogical and inconsistent examples are listed here in 

order to show the absolute implausibility of the Prosecution’s arguments. It is not up 

to the Defence to prove the number of people who were killed by finding evidence to 

refute the Prosecution’s argument, but it is up to the Prosecution to proffer evidence 

with which it proves, in a manner that does not leave room for reasonable doubt, its 

4587



Translation 
Original: Serbian 

 
 
 
 
 
 

Case no. IT-05-88/2-PT  30 September 2009 
 46 

argument about the alleged 7,000 people killed in mass executions that were allegedly 

committed in July 1995. The charge is so serious that to prove it, evidence that does 

not leave the least bit of room for any reasonable doubt is required. The Prosecution 

did not present such evidence either in the 65 ter list of exhibits or in its Pre-trial 

Brief. 

 110.  Several of the following considerations must be taken into account in 

particular. 

 111. First, the Prosecution’s argument is not clear concerning the number of 

Muslim casualties in combat operations during the breakthrough towards Tuzla. There 

is credible evidence of fierce combat operations in the zone of responsibility of the 

Zvornik Brigade, with significant numbers of casualties on both sides. The movement 

of the column, its composition, events in the column, clashes between the members of 

the column and the VRS comprise a significant element that must be debated during 

the trial. 

  112.  Second, clashes between Muslim armed groups resulted in the death of 

a large number of Muslims who were in the “column”, as well as a number of killed 

in internal clashes between Muslims. To cite only one example, in the Report based 

on the debriefing on Srebrenica, paragraph 3.58 speaks of internal clashes between 

Muslims: 

 “On Monday 10 July, the commander of OP-M received orders from the C-

Company commander to coordinate with the BIH. That evening, fighting 

broke out among the BIH soldiers resulting in dead and wounded. At around 

noon on Tuesday 11 July, a number of shells struck the area near the armoured 

vehicle. The abandoned OP was also shelled. Chaos prevailed among the BIH. 

Internal fighting broke out once again. That evening, the OP crew were 

permitted to leave because they were willing to take the wife and children of a 

local BIH leader with them. When the two BIH soldiers with the anti-tank 

weapons attempted to prevent their departure, they were shot in the head by 

the BIH leader. This led once again to fighting between the BIH soldiers.”34 

 113. Third, there are numerous testimonies about suicides committed in the 

column, about self-wounding and murders committed with hand grenades and other 

weapons in the column itself. 

                                                   
34 ERN: 00349951-52 
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 114. Fourth, of the total of 2,442 identified persons who were buried in 

Poto~ari (Memorial Centre) in the period from 31 March 2003 to 11 July 2006, the 

names of 914, or 37.42%, are disputed because the names are of people who were on 

the final voter registration list for the elections held in BH in 1996. 

 115. Namely, the first burial of mortal remains took place on 31 March 

2003 and included the names of 600 people who had allegedly been identified by 

DNA analysis. The names of 271 people (i.e. 45%) who had allegedly been killed in 

connection with Srebrenica found themselves on the final voter registration list. The 

second burial took place on 11 July 2003 and included the names of 282 people who 

had allegedly been identified by DNA analysis. Of this number, 85 people (30%) were 

on the voter registration list. The third burial took place on 20 September 2003 and 

included the names of 107 people who had allegedly been identified by DNA 

analysis, and of this number, 31 people (or a total of 29%) were on the voter 

registration list. The fourth burial took place on 11 July 2004 and included the names 

of 338 people allegedly identified by DNA analysis, of which 140 (41%) were on the 

voter registration list. The fifth burial took place on 11 July 2005 and included the 

names of 610 people whose identity had allegedly been identified by DNA analysis, 

of which 251 people (41%) were on the voter registration list. The sixth burial took 

place on 11 July 2006 and included the names of 505 people allegedly identified by 

DNA analysis, and of this number, 135 people were on the voter registration list (i.e. 

27%). 

 116. Fifth, a number of the people who are registered as “victims of the 

Srebrenica massacre” died either before the events in Srebrenica or in 1996. The 

Registers of Deaths kept by the Bosnian Muslim authorities conceal data about a large 

number of people whose death had nothing to do with the events in Srebrenica. To 

make matters worse, all these persons are buried in the Poto~ari Memorial Centre. 

Such manner of conduct is in itself a crime. 

 117. Sixth, by reviewing the military documentation of the BH Army, a 

large number of persons who appear as victims of executions actually died or were 

killed before 1995. They were, unfortunately, exhumed and buried in the Poto~ari 

Memorial Centre. According to the information available to us, there are 

approximately 60 members of the 280th and 281st Eastern Bosnia Light Brigades who 

died or were killed (certainly not in connection with the events in Srebrenica) before 

July 1995. 
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 118. Seventh, the number of inhabitants of the Srebrenica enclave on 6 July 

1995 has been the subject of constant manipulation. The Prosecution in paragraph 16 

of the Pre-trial Brief, citing the Report of the Secretary-General – The Fall of 

Srebrenica – which is completely unreliable in this part, that in March 1993, the 

number of refugees in Srebrenica was an enormous 50,000-60,000 people. However, 

reliable data shows that on 11 January 1994, in other words, a year and a half before 

the fall of Srebrenica, there were 37,255 inhabitants in Srebrenica. This comes from 

the document of the Interim Presidency of the Srebrenica enclave, number 01-06/94 

of 11 January 1994, informing the Bureau of Statistics that: 

 “The Srebrenica Safe Area has: - local inhabitants living in their homes – 

9,791; local inhabitants of Srebrenica dislocated from other areas of the pre-

war municipality of Srebrenica – 10,756; inhabitants from other territories of 

other municipalities – 16,708.” 

 The data given in this document, as is evident, is not approximate, but precise. 

The same document testifies to the manipulations with numbers, into which even the 

UN were drawn. It says the following: 

“We are sending you the requested data for statistics purposes, and you should 

not give this to international organisations, because for them, we are 

calculating with the number of 45,000 inhabitants.” 

 119. A year later, on 11 January 1995, the Civilian Protection Staff of the 

Srebrenica enclave, in document number 04-45/96 of 11 January 1995, noted that the 

Srebrenica enclave had 36,501 inhabitants, of whom 16,639 women and 19,412 men, 

and of this number, 11,455 were between the ages of 18 and 60. Consequently, fit for 

military service. 

 120. In the period from January to July 1995, significant departures from 

the Srebrenica enclave were registered, either to cross over to @epa or to flee from the 

enclave to other areas, including the areas of Serbia, Republika Srpska, or areas under 

the control of the BH Army. One BH Army document (ARBH /Army of the Republic 

of BH/, Command of the 28th Division, Strictly Confidential No. 01-132/95) of 21 

June 1995, which bears the signature of Ramiz Be}irovi}, says, among other things:  

 “The problem of members of the Army of the Republic of BH and civilians 

leaving the Srebrenica and @epa safe areas in the direction of Tuzla, Kladanj 

and Serbia has been present since the first days of demilitarisation of this area. 
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During this entire period, the military and civilian authorities in Srebrenica 

have taken a number of measures to prevent such departures, yet all of these 

measures have not yielded significant practical results. For all those who 

complain of a lack of food and, for that reason, intend to leave these areas, we 

have found possibilities for providing assistance in this regard. However, in 

the summer months it is as if some unknown wave flows through the people, 

suddenly creating a euphoria that the best solution is to leave for Tuzla. This 

literally causes waves throughout the entire area, and the majority of people 

are then ready to leave.”35 

 121.  It does not take a lot of mathematics to establish the number of 

Bosnian Muslims whose fate may be the subject of investigation – whether they died 

in combat operations, in internal clashes between Muslims, whether they committed 

suicide or died in any other way, or are still alive. The goal of this analysis is not to 

establish a precise number, but to challenge the Prosecution’s argument as being 

completely unreasonable, in a manner that leaves no room for reasonable grounds to 

doubt that the Prosecution’s argument is groundless. 

 122. According to report number 02/1-727/68 of 27 July 1995, in which the 

command of the 2nd Corps of the BH Army informs the BH Army Main Staff that a 

total of 29,336 inhabitants left the Srebrenica enclave, which was not the final 

number, since, according to this document, it did not include the number of those who 

were being “treated in hospitals and military medical institutions”, and, bearing in 

mind the route along which they were breaking through towards Tuzla, the combat 

operations that they were taking part in, and the distance that they had travelled, it can 

be presumed that the number of those admitted for treatment before 4 August was 

quite high. This number also did not include the 700 members of the BH Army who 

headed from Srebrenica towards @epa.36  Consequently, the number of those who left 

Srebrenica was not final, considering that the “withdrawal” continued for months after 

the liberation of Srebrenica. 

 123. On the other hand, in the Report Based on Debriefing on 

Srebrenica, which can be considered reliable, paragraph 5.38 says that according 

                                                   
35 In the case Popovi} et al, exhibit no. 5D15-620.  
36 With the liberation of @epa, 200 of them headed back towards Srebrenica, and 500 went to the 
territory of the Republic of Serbia, together with the remainders of the 2895th lbr /Light Brigade/ of the 
BH Army. 
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to the UN’s information, 35,632 refugees had reached Tuzla by 4 August 1995.37    

 124. Consequently, if we take that on 6 July, the Srebrenica enclave had 

the same number of inhabitants as on 11 January 1995 – 36,501 (which is 

impossible because of the waves of departures from Srebrenica), and we take 

from that number the 35,632 who arrived in Tuzla alone, according to the UN’s 

information cited in the Report Based on Debriefing on Srebrenica, we get the 

number of 869 persons whose fate “was not clear” on that 4 August 1995, that is, 

which can serve as the grounds for further investigation. 

 125. In addition, of the total number of those who were staying in 

Srebrenica in January 1995, it is necessary to deduct the number of civilians who left 

Srebrenica in the period from 11 January to 6 July 1995, which was not registered, the 

number of soldiers of the 28th Division of the BH Army who deserted and abandoned 

Srebrenica and were not registered, the number of those who left Srebrenica in some 

other way or the number of those who left Srebrenica together with Naser Ori}, those 

who died in the first half of 1995 in combat operations with the VRS and in internal 

clashes, the number of those who headed towards @epa, the number of those who 

were killed while breaking through towards Tuzla, and the number of those who were 

exchanged as prisoners-of-war from Srebrenica in November and December 1995, 

etc., etc. 

 126. Numerous BH Army documents show that the problem of desertion 

and abandonment of Srebrenica in the first half of 1995 was an acute problem for the 

BH Army. For example, the Command of the 2nd Corps of the BH Army, in Order 

02/1-658/1 of 19 June 1995, orders the Command of the 28th Division of the KOV 

/Ground Forces/ and the 285th lbr: “Explain to all soldiers and officers… the harm that 

would be caused by leaving the territory, including a diminished defence power, 

crime, desertion, the dangers they are facing on the move and that the Chetniks are 

doing this deliberately – letting them pass, so that the free territory is eliminated”. 

 127. These considerations alone bring into question any grounds for the 

Prosecution’s assertions that form the central part of the Indictment and the alleged 

reason for the charges. There are numerous indications that the Prosecution’s 

evidence is, to say the least, questionable: testimonies about events in the column, the 

                                                   
37 Report Based on Debriefing on Srebrenica, Assen, 4 ctober 1995, p. 62 – ERN 00349976. “It appears 
from UN sources that 35,632 refugees had reached Tuzla by 4 August 1995.” 
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first reports about the situation in Srebrenica, the media propaganda that preceded the 

capture of Srebrenica, the false and never verified statements of people from 

Srebrenica which were given as part of the media campaign to demonise the Serbs, in 

which even children were manipulated, etc., etc. The danger of manipulation with the 

statements of Muslim witnesses was recognized even by the Prosecution in the case of 

Rasim Deli}, when it said that the Trial Chamber must exercise the “utmost caution” 

when considering the testimonies of witnesses who are former members of the BH 

Army. It claims that their version of events… may represent a form of “historical 

revisionism” since these witnesses could have a motive for denying anything that 

might bring into question the “sincerity of the objective (of the BH Army) to preserve 

a secular and multi-ethnic Bosnia”. Unfortunately, in the case of Srebrenica, the 

Prosecution is not demonstrating even the least bit of caution.   
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PART III 

CHALLENGING SOME OF THE KEY ARGUMENTS OF THE PROSECUTION 

RELATED TO THE CHARGES AGAINST ZDRAVKO TOLIMIR 
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INTRODUCTORY REMARKS 

 128. Since the presentation of all the relevant facts that will be examined 

during the proceedings is not reserved for the Defence Pre-Trial Brief, and it is not 

possible to present them, I will focus in this part on challenging those that seem to be 

key and on which the Indictment is founded.   

 

STRATEGIC GOALS, OPERATIONAL DIRECTIVE NO. 4 AND 

OPERATIONAL DIRECTIVE NO. 7 

 

 129.  The Prosecution based its Indictment to a great extent on the alleged 

Decision on Strategic Objectives.   

 130.  In paragraph 11 of the Pre-Trial Brief, the Prosecution states: 

 "On 12 May 1992, Mom~ilo Kraji{nik, President of the RS National Assembly 

issued the following 'Decision on Strategic Objectives of the Serbian People in Bosnia 

and Herzegovina', which was published in the Official Gazette of the Republika 

Srpska on 26 November 1993: 

 The strategic objectives or priorities of the Serbian people in Bosnia and  

 Herzegovina are to: 

 1.  Establish State borders separating the Serbian people from the other 

  two ethnic communities. 

 2.   Set up a corridor between Semberija and Krajina. 

 3.   Establish a corridor in the Drina river valley, that is, eliminate the 

  Drina as a border separating Serbian States. 

 4.   Establish a border on the Una and Neretva rivers. 

 5.   Divide the city of Sarajevo into Serbian and Bosnian Muslim parts and  

  establish effective State authorities in both parts. 

 6. Ensure access to the sea for Republika Srpska." 

 

 131.  The inappropriate interpretation of the strategic goals, as carried out by 

the Prosecution, was interpreted by the Trial Chamber in the Kraji{nik case in the 

following way: 
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"An anachronistic reading of the May goals is not only inadvisable, it misses the 

point," indicating that they lacked content and usefulness.38 

 132.  First, these strategic objectives were published in the Official Gazette by 

mistake since, as is evident from the minutes of the Assembly session at which they 

were discussed, they were not adopted by the Assembly and the separate problem of 

borders was raised at the same session.  In other words, the "Decision on Strategic 

Objectives" is not a legally valid document as it was not adopted at the Assembly and 

was published in the Official Gazette by mistake.  However, even if this document 

were considered as representing official policy, which would hardly be feasible, there 

is nothing in it that would indicate that the objectives "reflected the policy to remove 

the Bosnian Muslim population from the Drina Valley region".   

 133.  Second, this document is irrelevant when examining the events that 

occurred in 1995, firstly because the wording of this document reflects the general 

ideas of the political leadership in 1992.  It was already clear in 1994, in the so-called 

blockade of the Drina, caused by the enormous pressures on the Republic of Serbia, 

that the Drina would remain the border between the Serbian states.  The actual 

objective promoted in Republika Srpska to set up a single state or, rather, to preserve 

Yugoslavia in one or another form, is not unlawful; on the contrary, it is legal and 

legitimate in all its aspects. 

 134.  Third, the objectives in it are completely in accordance with international 

law and support legitimate aspirations.  Firstly, delineating the state from the other to 

national communities cannot be interpreted in any way as implementing ethnic 

cleansing policies.  Delineating state is not the same as setting up an ethnically pure 

national state.39  It was never the aim of any part of the Serbian military or political 

leadership to set up an ethnically pure state. Delineating a state means creating states 

in each of which the sovereignty belongs to one primary ethnic group and not creating 

an ethnically pure state.  This goal was practically fulfilled by the formation of 

Republika Srpska itself (or rather, the Bosnia and Herzegovina Republika Srpska).  

                                                   
38 The Prosecutor v. Kraji{nik, Trial Chamber, Judgement, para. 995.  
39 Contrary to the PTB /Pre-Trial Brief/, para. 12, "Strategic Objectives 1 and 3 reflected the policy to 
remove the Bosnian Muslim population from the Drina Valley region. These objectives were largely 
completed with the removal of the Bosnian Muslim population from the Srebrenica and @epa enclaves 
in July 1995.  Only the Gora`de enclave survived intact until the end of the war." 
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 135.  Fourth, although never adopted by the Assembly, this document shows, 

among other things, that in 1992, and in 1993-1995, the Drina River was, and remains 

to this day, the border between the Serbian states.  Numerous political, military 

political and other factors contributed to the fact that this legitimate aspiration of not 

only the political leadership but also of all the people of Republika Srpska was not 

achieved.  

 136.  One of the basic traits of the policies that were implemented at the level 

of Republika Srpska at the time of the discussion, and which was also noted in the 

Declaration on the promulgation of Republika Srpska, was that there was a special 

provision to resolve all matters peacefully.  This excludes in every way the possibility 

that the goal was to create an ethnically pure state.  This is perhaps best illustrated by 

the words of General Ratko Mladi} who was present and took part in the discussion 

on strategic objectives.  As a candidate for the position of top-ranking officer in the 

Army of Republika Srpska and Chief of the VRS G[, Ratko Mladi} was decisive and 

clear: " ... we do not want a war against the Muslims as a people, or against the 

Croats as a people, but against those who steered and pitted these peoples against 

us."40 

 137.  As for the implementation of the objectives, Ratko Mladi} emphasised 

the following: "And everyone has an estimate of his own, I have seen some demands, 

some goals and some reckless opinions here, yesterday in Herzegovina, while I was in 

Nevesinje, I have said it openly, and I must repeat it here today, the goals that I have 

heard here and the demands, please, even if we had an army like the Chinese, it is 

doubtful we would be able to fulfil them."41  

 138.  General Ratko Mladi} clearly stated that killing or expulsion of the 

Muslim population was not a goal: "... we cannot cleanse nor can we have a sieve to 

sift so that only Serbs would stay, or that the Serbs would fall through and the rest 

leave. Well that is, that will not, I do not know how Mr. KRAJI[NIK and Mr. 

KARAD@I] would explain this to the world. People, that would be genocide. We 

have to call upon any man who has bowed his forehead to the ground to embrace 

these areas and the territory of the state we plan to make. He too has his place 

                                                   
40 ERN 00847742. 
41 ERN 00847743. 
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with us and next to us."  In his speech, he especially mentioned that "we must 

abide by the laws of war".42 

 139. Soon after the session, General Ratko Mladi} was appointed Commander 

of the G[ of the newly formed army.  Throughout the war in the area of Bosnia and 

Herzegovina, units that were commanded by Ratko Mladi}, whose subordinate officer 

was ZDRAVKO TOLIMIR, had the basic task of saving the Serbian people from 

destruction. The main objective of the Army of Republika Srpska was to fight for the 

Serbs' physical survival.  The Directive issued by General Ratko Mladi} on 22 July 

1992 clearly confirms that this was the main and basic objective: "We united the 

Serbian people in BH and oriented them towards the basic goal – to fight for the 

physical survival of the Serbs in this territory."43 Achieving this goal came under 

the following postulate, to which the VRS kept from its formation to the end of the 

war: "... we do not want a war against the Muslims as a people, or against the 

Croats as a people, but against those who steered and pitted these peoples against 

us."44 This was the actual basic strategic objective to which the VRS kept throughout 

the armed conflict. 

 

*** 

 140.  Directive no. 4 from 1992 and Operational Directive no. 7 issued by 

Radovan Karad`i} on 8 March 1995 are irrelevant when examining the charges 

against Zdravko Tolimir, since the first one refers to events from 1992, as explained 

above, while the part of Operational Directive no. 7 to which the Prosecution refers is 

clumsily worded and is unusable and unfounded. Specific orders that followed in 

1995, during the Krivaja 95 Operation and the taking over of Srebrenica and later 

@epa, clearly demonstrate that there was no intention to expel the Muslim population 

from the Srebrenica and @epa enclaves.  

 141. In other words, these two documents are completely irrelevant when 

considering the matter of Zdravko Tolimir's criminal responsibility, as will be shown 

later. 

                                                   
42 ERN 00849950. 
43 ERN 0362-9109-036209112.  As an indicator of the fight to establish a regular army in BH that 
would operate under one command, the same document states, "We have exposed and eliminated most 
of the war profiteers, corrupt organs of authority and paramilitaries." 
44 ERN 00847742. 
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CHALLENGING THE PROSECUTION'S ARGUMENT ON ZDRAVKO 

TOLIMIR'S RESPONSIBILITY CONCERNING THE EVENTS IN 

SREBRENICA IN JULY 1995 

 

 142.  The fact that throughout the entire Operation Krivaja 95 and, later, in the 

liberation of Srebrenica civilians were not killed clearly shows that the target of the 

attack on the Srebrenica enclave was not the civilian population, and there is no 

reason to believe that the goal of these actions was to cause terror among the civilian 

population. 

 143.  Both the reasons for seizing the Srebrenica enclave and the events that 

followed cannot serve to support the Prosecution's argument that the attack on the 

enclave was part of an ethnic cleansing campaign.  In particular, there is not a single 

shred of evidence or credible proof that would serve as the basis to claim that some 

sort of joint criminal enterprise existed. 

 144.  Due to a lack of space, and in order to focus on key matters that will be 

raised during the trial, the focus of this presentation shall be on challenging the 

Prosecution's allegations regarding Zdravko Tolimir's alleged involvement in two 

nonexistent joint criminal enterprises.   

 145.  The opposite to the Prosecution's argument in its Pre-Trial Brief that 

"₣tğhe evidence submitted at trial will establish beyond a reasonable doubt that 

Zdravko TOLIMIR is individually criminally responsible, under Article 7(1) of the 

Statute, for the crimes described above in Section III" will be shown clearly during 

the trial.  It will also be demonstrated in this Pre-Trial Brief that there are no grounds 

for Zdravko Tolimir's criminal responsibility. 

 146.  First, in Paragraph 205, the Prosecution alleges that "₣dğuring the war, 

TOLIMIR was a close associate of the senior RS and VRS leadership and a frequent 

attendee of the Bosnian Serb Assembly Sessions."  Closely cooperating with the VRS 

leadership was Zdravko Tolimir's duty, as Assistant Commander for Intelligence and 

Security Affairs of the VRS Main Staff, and as part of this cooperation, he performed 

tasks that fell within his remit.  The defence of one's own people is the top duty of an 
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army officer and, as such, Zdrvako Tolimir performed it with dedication and 

responsibly, which is also clear from his impeccable military record.  

 147.  However, the Prosecution's argument that Zdravko Tolimir was 

frequently present is problematic.  The Prosecution mentions in a footnote two 

sessions that were attended by Zdravko Tolimir.  The content and nature of what 

Zdravko Tolimir said were such that they cannot be used to draw any sort of 

conclusions about his alleged criminal intent or anything that would shift to Zdravko 

Tolimir the burden of either criminal or moral responsibility. 

 148.  Contrary to the Prosecution's argument, Zdravko Tolimir's intention was 

never to forcibly transfer any population from any territory. 

 

COMMUNICATING THE AGREEMENT OF THE PRESIDENT OF THE 

REPUBLIC ON THE TAKEOVER OF SREBRENICA AND THE NATURE OF 

THE MILITARY OPERATION OF TAKING OVER SREBRENICA – THE 

TAKEOVER OF SREBRENICA WAS NOT AN ATTACK DIRECTED 

AGAINST THE CIVILIAN POPULATION 

 

 149.  In paragraph 60 of the Indictment charges Zdravko Tolimir with having 

participated in a joint criminal enterprise by contributing to the military defeat of the 

Muslim forces as follows:  he communicated with the Forward Command Post of the 

Drina Corps and the President of the RS Radovan Karad`i} about combat operations 

around Srebrenica and the decision to take over Srebrenica.  

 150.  Zdravko Tolimir's actions, which are said to have contributed to the 

defeat of the Muslim military forces do not fulfil, completely conformed to the rules 

of international war and international humanitarian law, in the completely legal 

military operation of taking over Srebrenica. 

 151.  On 9 July 1995 General Zdravko Tolimir communicated the agreement 

of the President of Republika to continue combat in Srebrenica and instructed General 

Gvero and General Krsti} to issue relevant orders.  The document communicating this 

agreement to take over Srebrenica clearly speaks of the intention that existed with 

regard to Srebrenica.  This is not a document that was meant to be published publicly, 

it was a document marked "strictly confidential".  Therefore, there can be no 
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speculation about the content of this document having been issued for purposes other 

than to be strictly respected when carrying out further combat operations and when 

dealing with UNPROFOR and the civilian population.  The document specifically 

states:  "The President of Republika Srpska has been informed of successful combat 

operations around Srebrenica by units of the Drina Corps and that they have achieved 

results which enable them to occupy the very town of Srebrenica."  

 152.  Another paragraph clearly states the goal of taking over Srebrenica and it 

has absolutely nothing to do with an attack on the civilian population.  This document 

says the following:  

"The President of the Republic is satisfied with the results of combat 

operations around Srebrenica and has agreed with the continuation of operations for 

the takeover of Srebrenica, disarming of Muslim terrorist gangs and complete 

demilitarisation of the Srebrenica enclave." 

153.  Therefore the objective of the VRS with which the President of RS 

Radovan Karad`i} agreed was: 

- the takeover of Srebrenica in order to disarm Muslim terrorist gangs and 

complete demilitarisation.  Therefore, demilitarisation or, rather, the disarming of 

Muslim armed groups was the main objective of taking over the enclave of 

Srebrenica.  

154.  This same document communicates an order and words it in a way that 

does not leave any room for any speculation or interpretation of the sort practised by 

the Prosecution. 

" The President of Republika Srpska ordered that in the follow-up combat 

operations full protection be ensured to UNPROFOR members and the Muslim 

civilian population and that they be guaranteed safety in the event of their cross-over 

to the territory of Republika Srpska." 

155.  Therefore, the order is clear and completely contradicts the Prosecution's 

argument that the object of the attack on the enclave was ethnic cleansing of the 

territory.  If the attack had been directed against the civilian population, or if the 

intention was to expel the civilian population from Srebrenica, the provision about 

protecting the civilian population would have been omitted.  

156.  Zdravko Tolimir worded the following paragraph as an order: 
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" In accordance with the order of the President of Republika Srpska, you 

must issue an order to all combat units participating in combat operations 

around Srebrenica to offer maximum protection and safety to all UNPROFOR 

members and the civilian Muslim population. You must order subordinate units 

to refrain from destroying civilian targets unless forced to do so because of 

strong enemy resistance. Ban the torching of residential buildings and treat the 

civilian population and war prisoners in accordance with the Geneva 

Conventions of 12 August 1949." 

157. There is no doubt that this is an order (or rather that an order is being 

communicated) to carry out a military operation that would keep in every respect to 

the Geneva Conventions.  On the same day (9 July 1995), Zdravko Tolimir sent a 

document marked "urgent" to General Krsti} at the Command of the Drina Corps 

(received at 2025 hours) which says, among other things: "Send a battlefield situation 

report every hour so that I can communicate with UNPROFOR which will enable you 

to continue to work according to plan. Pay particular attention to protecting members 

of UNPROFOR and the civilian population."45 

158.  In addition, on 12 July 1995, Zdravko Tolimir issued a document that 

follows up from the quoted document, which provides specific proposals, as will be 

seen below, and measures for the further implementation of the Geneva Conventions.  

In this document Tolimir states: 

" The Muslims wish to portray Srebrenica as a demilitarised zone with nothing 

but a civilian population in it. That is why they ordered all armed men fit for military 

service to illegally pull out from the area, cross RS territory, and reach the Muslim 

controlled area so that they could accuse the VRS /Army of the Republic of Srpska/ of 

an unprovoked attack on civilians in a safe haven. Although it is very important to 

arrest as many members of the shattered Muslim units as possible, or liquidate them if 

they resist, it is equally important to note down the names of all men fit for military 

service who are being evacuated from the UNPROFOR base in Poto~ari." 

159.  This is a document dated 12 July (Intelligence Report), which contains 

the clearly defined intention of the Muslim leadership of Srebrenica and which was 

                                                   
45 ERN 04258626. 

4572



Translation 
Original: Serbian 

 
 
 
 
 
 
 

Case no. IT-05-88/2-PT  30 September 2009 
 61 

proved to be completely correct.  This document is another in a series of evidence that 

the civilian population was not the target of attack.  

160.  However, in paragraph 208 of the Pre-Trial Brief, the Prosecution says 

that "at the time this communication was sent, TOLIMIR was unaware of the plan, 

which had been developed by General Mladić, General Krstić and others on the night 

of 11/12 July 1995, to murder all the able-bodied Bosnian Muslim men and boys."  

With regard to these claims, the Prosecution does not present any evidence.  Contrary 

to the Prosecution's assertions, the order of the President of Republika Srpska 

Radovan Karad`i} of 11 July 1995 in which he issued the following ORDERS, among 

others, to the Ministry of the Interior: 

"1. The formation of a Public Security Station for Serb Srebrenica after the 

Republilca Srpska control has been established in the municipality of Serb 

Srebrenica. 

3. Pay special attention to protecting public order and maintaining peace; 

protecting the population and its property; /.../" 

which clearly show that the intention was not to kill or expel civilians from 

Srebrenica, nor to kill men fit for military service.  

At the time, there was not a single ethnic Serb in Srebrenica, therefore this order can 

only be interpreted as protection of the property, personal and legal safety of the 

Muslim civilian population.  The following paragraph of this order clearly shows this: 

 "4. All citizens who participated in combat activities against the Serb Army  

 will be treated as prisoners of war and in accordance with the Law and  

 international conventions. Others will be free to choose their place of  

 residence or place of emigration." 

 (Order of the President of Republika Srpska, strictly confidential no. 01-

1351/95 of 11 July 1995, ERN 0084-5439-0084-5440). 46 

 161.  On 12 July 1995 the order was communicated in its entirety to, among 

others, the Zvornik Public Security Centre.47  Already on 11 and 12 July 1995, Ratko 

Mladi} and a few VRS officers met up at the Hotel Fontana with, among others, 

representatives of UNPROFOR and of the Muslim civilian population, which we will 

                                                   
46 Order of the President of Republika Srpska, strictly confidential no. 01-1351/95 of 11 July 1995, 
ERN 0084-5439-0084-5440). 
47 ERN 1134170. 
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come back to later, especially emphasising that neither civilians nor UNPROFOR 

were the target of attack and that they had complete freedom to choose their place of 

residence.  

 

RELATIONS WITH UNPROFOR REPRESENTATIVES 

 

 162.  In paragraph 244 of the Pre-Trial Brief and paragraph 60 (C) of the 

Indictment, the Prosecution claims that "TOLIMIR was involved in preventing and 

controlling outside international protection of the enclaves, including air strikes and 

international monitoring.  TOLIMIR also assisted in disabling UNPROFOR in the 

attack on Srebrenica through his communications with UNPROFOR, specifically by 

lying to UNPROFOR and coordinating lies with subordinate units." 

 163.  This assertion by the Prosecution is completely unfounded.  It is 

completely unfounded that Tolimir contributed to disabling UNPROFOR, which was 

already disabled and under grave threats from the BH Army.  UNPROFOR's position 

during the takeover of Srebrenica was not enviable, but not because of any action by 

Zdravko Tolimir or tha VRS, but because of the activities of Muslim armed groups 

and the efforts of the UNPROFOR Command to support the Muslims despite the fact 

that, as officers, they fully realised that the takeover of the enclave was a legitimate 

military goal.  However, at least several documents show that Tolimir did not peddle 

lies to UNPROFOR but had a decent and open relationship with UNPROFOR; among 

these documents is part of the Report on Srebrenica produced by the Netherlands 

Institute of War Documentation:  

" Fifteen minutes later Janvier also learnt in a telephone conversation with VRS 

General Tolimir that the VRS had granted a free withdrawal to both the UN personnel 

and the population. Janvier summarily dismissed the proposed withdrawal of the 

UN₣16ğ and dismissed both options (withdrawal of Dutchbat and the population). On 

Sarajevo’s instruction Karremans also dismissed the withdrawal of both groups. 

Lieutenant-Colonel De Ruiter in Sarajevo notified the Royal Netherlands Army Crisis 

staff that the ultimatum would not be observed. Ramiz Be}irovi} also advised 

Karremans not to accept the ultimatum after Dutchbat had forwarded it to him, the 

War President, Osman Sulji}, and other members of the Opstina.  Instead, Dutchbat 

replied to the VRS to withdraw beyond the 'Morillon Line' and to refrain from 
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executing any further attacks. The withdrawal was to be effective as of 06.00 hours 

the following day, failing which Close Air Support would follow. 

"On the evening of 10 July several further phone calls were made between Janvier and 

VRS General Tolimir. The ABiH listened in on three of the conversations. The 

transcripts are important, as no record of the conversations were available in the 

archives of the Force Commander. The transcripts show no record of any discussions 

regarding a 'free' withdrawal. The conversations were initiated by Janvier, who had 

wanted to talk to Mladi} about the VRS attacks on Dutchbat; however, the VRS 

general was in the field at the time. Janvier was referred to General Tolimir, who 

denied any knowledge of VRS attacks on the UN. He added that he did not believe it, 

as the VRS had consistently endeavoured to avoid that kind of situation. He promised 

to verify Janvier’s statements, but refused to pay heed to Janvier’s warning to stop the 

attacks and to withdraw. Janvier could call back after 20 to 30 minutes after Tolimir 

had issued orders to establish a connection between the VRS and Dutchbat. 

"In the subsequent conversation Tolimir reported that Dutchbat had refused to 

establish a radio communications with a VRS radio station. He had also established 

that one of the OPs had fired at the VRS after it had been instructed to do so via an 

ABiH radio network. In Tolimir’s view this meant that Dutchbat had transferred its 

command to the ABiH. Janvier reacted with disbelief and queried the veracity of the 

assertion that the UN had fired at the VRS. Tolimir confirmed it, but stated that he 

had nevertheless ordered the VRS to refrain from firing at the UN positions. 

According to Tolimir the local VRS commander had stated that Dutchbat had been 

put under pressure to fire at the VRS. 

"In the second conversation Tolimir also stated that the VRS had agreed to withdraw 

to the positions taken on 9 July; however, that could only happen after termination of 

the current skirmishes. Tolimir reminded Janvier that 'people were dying there', 

whereupon Janvier stated that he was fully aware of that. Janvier then added that, 

unless the VRS withdrew, things could get much worse for them and that this was 

Tolimir’s own choice. Tolimir said that he would do everything in his power to 

prevent a clash between the VRS and UNPROFOR. He asked Janvier to do his utmost 

and use his influence to prevent UNPROFOR from firing on the VRS. Janvier added 

that he did not want the VRS to confiscate Dutchbat’s weapons. If it were to happen, 

the UN troops would be obliged to defend themselves as real soldiers. Tolimir 
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promised to instruct the VRS to refrain from confiscating Dutchbat weapons; however 

he needed some time to get the information to the trenches. Tolimir pointed out that 

the Bosnian Muslims were spreading a lot of unfounded rumours. Tolimir said that he 

had tried for two days to prevent casualties and losses, and that the VRS had thus far 

succeeded in that. Tolimir again wanted to check the situation and told Janvier to call 

him again in one hour.₣20ğ 

In the follow-up conversation (only Tolimir’s side of the conversation had been 

recorded), Janvier was again told that he could not speak to Mladi} and that this could 

only be arranged on 11 July between 10 and 11 hours. Tolimir re-emphasised that the 

VRS had adopted the appropriate attitude towards UNPROFOR and the population. 

He assumed that Janvier was familiar with the fact that the ABiH were conducting 

attacks from the demilitarised zone in order to connect it to @epa. The details of those 

actions had already been passed on to General Nicolai in Sarajevo, and Tolimir 

assumed that Janvier had been updated on that account. Tolimir further reprimanded 

the ABiH for using UNPROFOR weapons. 

"Tolimir also confirmed that the Dutchbat personnel had not been captured or taken 

hostage in Republika Srpska territory, but had voluntarily approached the VRS to 

avoid being caught in the crossfire. The Dutchbat soldiers had openly stated that the 

ABiH had threatened them with death if they were to withdraw from the OPs. Janvier 

had to understand that the ABiH were exploiting the situation in order to exacerbate 

the fighting. The ABiH had confiscated all heavy weaponry left behind by Dutchbat. 

Concerning a withdrawal on the part of the VRS, Tolimir on this occasion only stated 

that it would be difficult until such time as the war objectives had been fulfilled, and 

that it was particularly hard while the ABiH were launching attacks from all over the 

enclave. According to Tolimir the VRS were doing everything in their power to 

stabilise the situation. 

"... Janvier neither set hard conditions for withdrawal nor threatened with 

the use of air power. They also did not discuss the fate of the population. Nicolai 

adopted a firmer line in his conversations with Tolimir. Janvier's conversations were 

aimed at preventing the VRS from firing on UNPROFOR. That did however beg the 

question as how that related to Janvier’s orders with respect to the blocking positions, 

namely to invite fire from the VRS. Although that entailed the risk of a firefight with 

the VRS, Janvier considered it an effective means of justifying the use of air power. 
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The VRS did fire incidental shots at Dutchbat, but the fire appeared to be aimed more 

at the ABiH occupying positions in the vicinity of Dutchbat than at Dutchbat itself. To 

emphasise his point, Tolimir again reminded Janvier that Dutchbat had found safety 

with the VRS, while the ABiH had threatened them with death." 

 164. There was no submission of lies, and despite being openly on the side of 

the BH Army, and asking for the bombing of VRS positions, UNPROFOR was never 

the target of VRS attacks.  The situation in the field while combat operations were 

being conducted around Srebrenica clearly shows that UNPROFOR was not the 

subject of attacks, as do the orders issued at the time.  On 8 July 1995, Milanko 

@ivanovi} signed the following order, which was urgently sent to General Krsti} and 

for information to General Zdravko Tolimir, personally: 

 "The Main Staff has ordered you not to attack UNPROFOR, but to prevent  

 any surprises and stop the Muslims in their intention to join up Srebrenica and  

 Žepa."/ 48 49/ 50 

 165.  General Tolimir on 9 July 1995 sent a letter marked "urgent" to General 

Krsti} which says:  

 "General NICOLAI, the UNPROFOR Command Chief of Staff, has 

delivered a message with the following content: 'I am calling because of the 

great concern about the Srebrenica enclave. Your forces have penetrated into 

the demilitarised zone51 by more than four kilometres. 

'Your units are one kilometre away from the town of Srebrenica. We consider 

this to be an attack on a safe area, and this will compel us to defend the safe 

area with all the means at our disposal. This is in neither your interest or in 

ours. I request an explanation of such behaviour and demand that your forces 

withdraw four kilometres to the south. Since we have succeeded in preventing 

the BH (forces) from taking heavy weapons from the collection centre we are 

compelled to defend the protected zone.' General JANVIER (has) left the 

following message for General TOLIMIR: 'Please withdraw your forces from 

Srebrenica tomorrow by 0800 hours.' 

                                                   
48 /missing footnote/ 
49 /missing footnote/ 
50 ERN 00917867. 
51 So, General Nikolai calls this a demilitarised zone contrary to any logic and the situation in the field 
with which he must have been familiar.   
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I replied to the UNPROFOR Commander that I was checking the information 

about the situation in Srebrenica, and that their forces were safe.  

I anticipate talking to them in 40 minutes. 

Send a battlefield situation report every hour so that I can communicate with 

UNPROFOR which will enable you to continue to work according to plan. 

Pay particular attention to protecting members of UNPROFOR and the 

civilian population." 

166. General Tolimir gave Nikolai a clear reason for the military operation to 

liberate Srebrenica and he did not lie to UNPROFOR at any point.  Instead, he acted 

in a way that protected members of UNPROFOR, providing protection for them from 

Muslim armed groups that had attacked members of UNPROFOR several times 

during the military operation.  In particular, Tolimir did not lie to UNPROFOR when 

he said:  

 Your soldiers openly stated that Muslims had threatened them with 

liquidation if they withdrew from observation positions.  Today General 

Nikolai asked me to communicate to your soldiers that they should return to 

your base in Poto~ari ... I passed on General Nikolai's message, but your 

soldiers have expressed fear of Muslim reprisals and that they did not want to 

return at the moment to Poto~ari in this situation ... In that sense, we have 

ensured that they have suitable conditions and safety on our territory.  I do not 

have anything else to say to General Janvier, but I would like him to realise 

that the Muslims want to take advantage of this situation to escalate things ... 

You are probably aware that at some checkpoints your soldiers left their 

weapons, which were taken by Muslims, and that they came to us with only 

their personal weapons.  

 

167.  Therefore, there were no coordinated lies with subordinate units, there 

was no disabling of the already disabled UNPROFOR.  In situations when 

UNPROFOR opened fire at the VRS, it was a legitimate target of attack, however, it 

never came to that.  General Krsti} issued an order to subordinate units not to attack 

UNPROFOR, regardless of what it did.  

168.  The tone of paragraph 244 of the Pre-Trial Brief and the corresponding 

paragraph in the Indictment is all the more unreasonable in that it charges a VRS 
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officer with preventing attacks by UNPROFOR and NATO aircraft on positions of the 

army whose officer he is, moreover a general.  Any conduct that would have 

facilitated attacks on VRS positions either from the air or from the land would be an 

act of treason, an unconscientious and unprofessional performance of his duties.  

Therefore, this is another in a series of reasons why the charges set out in paragraph 

244 of the Pre-Trial Brief are unfounded.  In particular, Zdravko Tolimir's conduct 

cannot by any means be considered as having contributed to any sort of joint criminal 

enterprise.  On the contrary,  his actions were clearly aimed at protecting 

UNPROFOR and the civilian population and on ensuring that combat operations were 

conducted in such a way as to defeat the BH Army militarily while fully protecting 

the civilian population and UNPROFOR.  

 

CHALLENGING THE PROSECUTION ARGUMENT REGARDING 

ZDRAVKO TOLIMIR'S CONTRIBUTION TO THE ALLEGED FORCIBLE 

REMOVAL OF THE SREBRENICA POPULATION 

 

 169.  The Prosecution claims that ZDRAVKO TOLIMIR assisted in and 

facilitated the forcible removal and deportation of the Muslim population from 

Srebrenica as alleged in paragraphs 47 to 50 of the Indictments.  Paragraphs 47 to 50 

of the Indictment do not even mention the name of ZDRAVKO TOLIMIR.  In the 

Pre-Trial Brief there is no mention of acts that could be considered as contributing to 

the carrying out or to implementing the summary execution plan of Muslims from 

Srebrenica.   

 

 170.  Unlike the Indictment, in which the Prosecution asserts with regard to 

Srebrenica that TOLIMIR "gave orders related to and coordinated the forcible transfer 

of men, including civilians, from the Srebrenica and Žepa enclaves; 

"₣...ğ he helped to coordinate the detention of prisoners from Srebrenica;" 

in paragraph 225 of the Pre-Trial Brief, the Prosecution only asserts that "A number 

of TOLIMIR’s direct subordinates, and subordinates along professional lines, were 

key players in the forcible removal of the Bosnian Muslim population from 
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Srebrenica" providing as the only example that certain VRS officers attended 

meetings at the Hotel Fontana.  

 171.  First, the Prosecution offers arbitrary and unsupported claims about 

Zdravko Tolimir's alleged involvement in the alleged operation of the forcible transfer 

of the population of Srebrenica.  At the time in question Zdravko Tolimir was not in 

Srebrenica, he did not control or coordinate transport, removal or anything else to do 

with the population of Srebrenica, nor did he have an opportunity to do such a thing, 

since, as the Prosecution itself stresses, he was charged by General Ratko Mladi} to 

perform his duties related to @epa.  

 172.  The Prosecution does not cite any order issued by Zdravko Tolimir that 

refers to the forcible transfer  of the Srebrenica population or any of the men from  

@epa.  Later there will be more about Tolimir's correspondence that concerns the 

columns of Muslim that were making their way towards Tuzla.   

 173.  Third, Zdravko Tolimir was not at the Hotel Fontana at any of the three 

meetings.  The fact that members of the VRS Intelligence and Security organs 

attended the meeting cannot be in any way treated as Zdravko Tolimir's involvement 

in the alleged and non-existent joint criminal enterprise of forcibly transferring the 

population.  

 174.  Four, the meetings at the Hotel Fontana by no means represent meetings 

whose subject-matter, remarks, actions, gestures or anything else could serve as 

grounds to believe that they involved any sort of joint criminal enterprise.   The 

meeting at the Hotel Fontana were filmed on camera and are clear evidence that 

cannot be altered in later interpretations.  

 

Meetings at the Hotel Fontana 

 175.  First, at the first meeting Colonel Karremans admitted that UNPROFOR 

fired at VRS units and that they called on NATO to fire on VRS positions.  

Karremans also thanked Mladi} on the decent treatment of UNPROFOR soldiers who 

were housed as prisoners in rooms at the Hotel Fontana.  

 176.  Mladi}'s conversation with Karremans was more than frank.  Part of the 

discussion is worthy of note and each of its parts can easily be proved: 

 "Mladi}:  You assisted them (the BH Army - author's note) more than you  

 needed to. 
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 Colonel Karremans: Yeah. I'm there to assist the civilian population, not the  

 military side. 

 Mladi}: Yes, yes, you are all here to help the Muslims and the Croats. And 

you've isolated us Serbs, especially that guy of yours, Van den Broek. He's one 

of those people who destroyed a dream and a state both for us and the 

Muslims. Sir, we were a happy country and happy peoples.  And we had a 

good life both in Srebrenica and here ... until Muslims began listening to what 

Van den Broek, Zimmerman, Kohl and similar western Mafia were telling 

them. I was in front of the municipality building in Srebrenica ... machine-gun 

fire was opened from one of your posts ₣...ğ and I took this with me to show to 

you.  Your forces targeted me personally. 

Colonel Karremans:  I don't /know/ about that, I'm sorry. If that is the case, I 

would like to apologise for that as a human being and as a military ... because 

normally we don't shoot at generals.  

177.  However, the fact that General Mladi} asked to meet as soon as possible  

also with civilian representatives and therefore asked Colonel Karremans to bring in 

civilian representatives and, if possible, BH Army representatives speaks clearly 

about the intentions.  As for relations with UNPROFOR and the position of the 

civilian population, General Ratko Mladi} wanted total cooperation and he told 

Karremans to pass on to General Nicolai the following (in order to avoid words being 

interpreted, as is the Prosecution's wont when it is considering the meeting at the 

Hotel Fontana, the entire quote is cited): 

"But if you insist on telling him something, tell him this: UNPROFOR forces 

... despite operations by NATO air forces and combat activities by your forces 

against mine ... UN forces are not the objective of my operations. Each of your 

officers and soldiers, just like yourself. has just one life. And I don’t believe 

you want to lose it here. That’s why I’m asking you to co-operate fully. 

Neither is the Muslim population the objective of my operations. I want to 

help you. Although you don’t deserve it. Neither as a human being nor as an 

officer. But I will do it for the sake of those children within the UNPROFOR 

ranks. Because I don’t want their mothers to get them back in coffins. I also 

want to help that civilian Muslim population because they are not responsible 

for what has happened. That’s why I would like to ask you the following: Can 
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you bring the representatives of the civilian population here and/, if so,/ when 

can you do that? I would work out an arrangement with them... You can ... 

/either/ all leave ... all stay ... or all die here. I don't want you to die. If the 

Muslim military ... in Srebrenica wants to talk, you can also bring one of their 

representatives. Mr. Zulfo TURSUNOVIĆ should also come, if possible. Or 

the person who in your opinion has the greatest authority among them. I know 

that Naser ORI] /is/ not around. Tell them who I expect at the meeting. We 

can work out an agreement ... for all this to stop ... and for the issues of the 

civilian population, your soldiers and the Muslim military to be resolved in a 

peaceful way. You have my guarantees ... Both for the organisation of such a 

meeting ... and for the people you will be bringing with you. Can you do this 

tonight?" 

 178.   To ask for a meeting with the representatives of the civilian population 

and with the highest authority in order to resolve the situation is not and cannot be 

seen as a crime or as alleged involvement in a JCE.  

 179. The second and third meetings at the Hotel Fontana do not give rise to 

any interpretation of any criminal intent to expel the civilian population.  Whenever it 

is mentioned it is referred to as the innocent civilian population.  In order to avoid 

discussions and for the purpose of clarity and to avoid misrepresenting the second 

meeting at the Hotel Fontana, set out by the Prosecution in paragraphs 149-150, Ratko 

Mladi}'s words need to be cited in full: 

" ₣ ... ğ number one, you need to lay down your weapons and I guarantee that 

all those who lay down their weapons will live. I give you my word, as a man 

and a General, that I will use my influence to help the innocent Muslim 

population which is not the target of the combat operations carried out by the 

VRS. Nor are international humanitarian organisations and UNPROFOR 

forces the targets of our operations. Although NATO forces, as well as 

UNPROFOR forces, fired today at UNPROFOR request not only at the 

positions of the VRS, but also at the civilian population. In order to make a 

decision as a man and a Commander, I need to have a clear position of the 

representatives of your people on whether you want to survive ... stay or 

vanish.  I am prepared to receive here tomorrow at 1000 hrs a delegation of 

officials from the Muslim side with whom I can discuss the salvation of your 
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people from the enclave, the former enclave of Srebrenica. I shall order a 

cessation of operations until 1000 hrs tomorrow. If your ... fighters, your 

fighters who lay down their arms we shall treat in accordance with 

international conventions and we guarantee that everybody will live, even 

those who committed crimes against our people. Have I made myself clear? 

Nesib, the future of your people is in your hands, not only in this territory." 

 

 180.  The words, "Nesib, the future of your people is in your hands," was not a 

threat but simply a matter of highlighting the responsibility of the Muslim 

representative in finding a solution to the situation, while repeating the request to 

bring in the people who were able to decide.  (There will be more about Nesib 

Mand`i}'s role later.) The situation at the meeting cannot be described as menacing, 

as the Prosecution does in paragraph 149.  The Prosecution's assertion that "at the 

beginning of the meeting, they opened a window so that Mand`i} and the Dutch 

soldiers could hear the screams of a pig being slaughtered," is completely wrong and 

pretentious and is intended to emphasise some sort of symbolic execution, even 

though the footage shows General Mladi}'s disapproving facial expression because of 

what was happening outside the room where the meeting was being held.  The 

rhetoric he used was only aimed at stressing the seriousness of the subject of the 

meeting and clearly drawing the attention of the Muslim representatives to the 

responsibility they bore in finding a solution to the situation.   

181.  The third, perhaps key, meeting at the Hotel Fontana started at 1000  

hours on 12 July.  The Prosecution lists those who were present in paragraph 151 of 

the Pre-Trial Brief. The Prosecution continuously takes General Mladi}'s words out of 

context.  However, the only proper interpretation of what he said at the meeting is that 

he wanted to solve the situation in the most painless way: for the weapons to be 

surrendered and the civilian population to choose where they wanted to live.  There 

was no menacing atmosphere.  The key words uttered by General Mladi} at this 

meeting are clear and leave no room for any other interpretation than what was said: 

" You are in the position to know ... You can, if everything is ready... The rest 

of your army can disarm and surrender their weapons to my officers in the 

presence of UNPROFOR officers. You can choose to stay or you can choose 

to leave. Just express your wish. If you wish to leave, you can go anywhere 
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you like. When the weapons have been surrendered every individual will go 

where they say they want to go. The only thing is to provide the needed 

gasoline, and I’ll provide the vehicles. You can't provide the gasoline. You can 

pay for it if you have the means. If you can't pay for it, UNPROFOR should 

bring four or five tanker trucks to fill up trucks because there are a lot of 

people there and that should be ... solved. It is your choice to leave - and I 

don't want to influence this - I don't mind anyhow. I have nothing against 

the innocent and guiltless. You can choose ... If you want to go east, across 

Serbia or to it, I don't mind. If you want to go west, you can say where you 

want to go." 

  

 182. However, it seems that once again, even after General Mladi} did 

everything to stabilise the situation in Srebrenica, to end military actions, to enable the 

civilian population to choose whether to stay in Srebrenica or to leave Srebrenica in 

an organised way, without influencing or obliging them at any point, all the while 

insisting that every individual's wish be respected, nonetheless, it seems that some of 

the participants of the meeting or, rather, their role, was problematic.  Despite 

weapons not being surrendered, the transportation of all civilian who wanted to leave 

Srebrenica was organised.  

 183.  None of these meetings can be used in support of the argument that 

Muslims were expelled.  Quite the contrary, it is clear proof of General Mladi}'s good 

intention to resolve the situation that resulted from the takeover of Srebrenica in the 

most painless fashion, repeatedly saying that the civilians did not bother him, that all 

those who wanted to stay could stay and that those who wanted to leave Srebrenica 

could do so in an organised way.  The condition that weapons were surrendered was 

legal and legitimate.  

 184.  In addition, General Mladi} made the responsibility borne by 

representatives of the Muslim authorities is quite clear. Nesib Mand`i} was not simply 

a passer-by as he claimed; he was a member of the SDS, the Head of the secondary 

school in Srebrenica (people in those sorts of positions in smaller towns in BH had a 

high degree of authority and the people listened to them, and they were normally 

high-ranking representatives of the local leading politicians), and later he was even 
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President of Srebrenica Municipality.  His position as accidental passer-by is 

unacceptable, first because it is impossible for an accidentally chosen person to be 

attending such a meeting, especially since there were very few people in the enclave 

at the time who could negotiate in the way in which Mand`i} did, and because the 

authorities in Sarajevo usually played games (giving or withholding authorisations or 

rejecting or failing to endorse agreements in order to either buy time or achieve some 

other goal – for example, a desired media effect).   Therefore, the argument that 

Mand`i} was not a proper representative of the Muslim authorities cannot be accepted 

(the matter of his authority and instructions are a different matter), and it is certain 

that he could have used his influence to help resolve the situation in the best possible 

way.  In addition, Ibrahim Mustafi}'s testimony that Nesib Mand`i} was a minion of 

the authorities clearly indicates that he was not what he claimed to be at the talks in 

Fontana.52 Nesib Mand`i}'s appearances after the events in Srebrenica clearly speak 

of his role as an SDS man in Srebrenica in July 1995.  

 185.  In paragraph 151, the Prosecution portrays Nesib Mand`i} and ]amila 

Omanovi} as representatives of the Bosnian Muslim refugees, although it has no 

grounds to do so, since they were both Srebrenica inhabitants; on the other hand, they 

were not simply representatives of the refugees from Srebrenica (or of internally 

displaced people) but also of the Srebrenica inhabitants who did not have the status of 

refugees at the time.  

 

The basic reasons used to refute the Prosecution's argument that the civilian 

population of Srebrenica was forcibly transferred 

   186.  The removal of the civilian population from Srebrenica is not an act of 

forcible transfer or deportation of the population as the Prosecution alleges in the 

                                                   
52 The newspaper Dani reported in its "Bosnian Barometer" section of  2 July 1999 the following: "'The 
ruling oligarchy is keen on washing its hands of the Srebrenica tragedy.  That is why they are doing 
their utmost to appoint their minions to the most responsible positions.  A classic example of this is 
Nesib Mand`i}, President of the Srebrenica Municipal Assembly ...' With these words Ibrahim 
Mustafi}, President of the Administrative Board of the Association of Mothers and Sisters of 
Srebrenica and Podrinje, set off another unnecessary verbal clash within the unfortunate expelled 
community of Srebrenica.  Linking an attempt by the BH authorities to clear their conscience with his 
own intolerance of Mand`i} who, according to him, got into a UN personnel carrier in Srebrenica in 
1995 and 'fled to Zagreb like a dog',  Mustafi} provoked an equally intolerant reply from Mand`i}: 'If it 
has come to this, I would like to ask what the price of Ibrahim's departure was and his entire nine-
month stay in the Serbian prison in Pale,' the new President of the Srebrenica Municipal Assembly 
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Indictment and its Pre-Trial Brief.  When assessing whether this involved forcible 

transfer or whether the civilian population of Srebrenica was really given the choice 

of whether to stay or leave Srebrenica, attention must be paid to the following: 

 187.  1) The decision to organise a military column and to organise the 

movement of civilians from the place where they lived to Poto~ari was adopted at the 

level of the military and civilian authorities in Srebrenica.  This decision by the 

Muslims was supported by UNPROFOR which assisted the Srebrenica political and 

military authorities in this matter.53 There are numerous accounts that the decision to 

move out all the Srebrenica inhabitants and for members of the BH Army to break 

through was adopted /.../ implemented at the level of the military and civilian 

authorities in Srebrenica, by order or approval of the Muslim authorities in Sarajevo. 

 188. 2) From the time a "safe area" was set up, the civilian population in 

Srebrenica strived to leave Srebrenica.  According to a letter from the BH Army 

confidential number 01-132/95 of 21 June 1995, signed by Ramiz Be}irovi}: 

" The problem of members of the Army of the Republic of BH and civilians 

leaving the Srebrenica and @epa safe areas /…/ has been present since the first 

days of demilitarisation of this area. During this entire period, the military and 

civilian authorities in Srebrenica have taken a number of measures to prevent 

such departures, yet all of these measures have not yielded significant practical 

results."   

According to the same letter:  

" For all those who complain of a lack of food and, for that reason, intend to 

leave these areas, we have found possibilities for providing assistance in this 

regard. However, in the summer months it is as if some unknown wave flows 

through the people, suddenly creating a euphoria that the best solution is to 

leave for Tuzla. This literally causes waves throughout the entire area, and the 

majority of people are then ready to leave. Such has been the case in recent 

days." 

 189. 2) In the course of the meeting at the Hotel Fontana, General Ratko 

Mladi} clearly stated that the civilians did not bother him and that they could choose 

                                                                                                                                                  
retorted, blaming 'Mustafi}'s sick mind' for this exchange in the newspapers."  
http://www.bhdani.com/arhiva/109/bar.htm#bar3 (last visited at 0839 hours on 19 September 2009). 
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freely whether they wanted to stay in Srebrenica or leave Srebrenica and go in any 

direction, and that the will of each civilian would be individually respected.  

 190. 3)  The organisation of transport for Muslims from Srebrenica to Kladanj 

was a measure to assist the Muslim population that wanted to leave Srebrenica.  This 

organisation was supported by the Dutch Government and UNPROFOR. 

 191. 4) The separation of able-bodied men in order to check if any among 

them had committed war crimes during the war and their capture, with the status of 

prisoner of war, was a legal and legitimate activity.  Separating some of the able-

bodied men from the mass in Poto~ari cannot be considered an element of an act of 

persecution, since by gathering in Poto~ari, those who had gathered there had clearly 

expressed their wish to leave Srebrenica.  The separation was carried out, therefore, 

after people had chosen to leave Srebrenica, and cannot therefore be considered an act 

of forcible transfer, nor can it be seen as having influenced the decision of whether to 

stay in Srebrenica or to leave Srebrenica.  

 192. 5) No less significant is the position of Muslim civilians in the area of 

Srebrenica when evaluating whether this was an act of forcible transfer or, rather, 

whether the civilian population of Srebrenica was really given the choice of staying in 

Srebrenica or leaving Srebrenica.  Firstly, a large number of civilians, as well as 

members of the BH Army, wanted to leave Srebrenica not because of any VRS 

operations, but because of the conditions in Srebrenica which had been imposed by 

the then military and political leadership of the Srebrenica Muslims, headed by Naser 

Ori}.  Humanitarian aid did not serve to satisfy the basic needs of the civilian 

population, but to enrich the local bigwigs (with Naser Ori} at their helm) and for the 

needs of the BH Army (whose presence in the enclave was illegal).  The system of 

administration meant absolute obedience to Ori} and to those who were de jure or de 

facto subordinate to him; or otherwise, face immediate loss of life.  There were 

frequent cases of the local population being terrorised by  members of the 28th 

Division and other armed groups.   

 193. 6) There are reasonable grounds to suppose that a large number of 

Muslims, whether civilians or members of the 28th Division, other armed groups or 

former soldiers, were obliged to leave Srebrenica, not because of the VRS's operations 

                                                                                                                                                  
53 For example, Behrudin Muninovi} says that members of UNPROFOR called on the women, children 
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but because of the crimes that they committed or their involvement in their 

commission between 1992 and 1995.  Children and women were frequently involved 

in the commission of these crimes, especially in torching Serbian houses, destroying 

property and looting. If those who participated in these incidents wanted to leave a 

specific area before or after the authorities of the opposing warring side set up control 

in the area in which they lived, this cannot be seen as not leaving them a real choice of 

where they live.   

 194. 7)  In addition, we should not forget that the local population was forced 

to obey the Muslim political and military authorities.  If either the civilians or 

members of the armed formation did not obey, the commanders or leaders of the 

armed groups were authorised to carry out summary executions.  In this way, they 

instilled fear in their own population and ensured absolute obedience.  It was very 

clear to the inhabitants of Srebrenica that if they stayed in the area against the orders 

of the Muslim civilian or military authorities, if the Muslims were to recapture the 

area or if any type of Muslim authorities were set up, they would be the target of 

revenge or, rather, their conduct would most probably be considered an act of treason 

(because they recognised the authority of Republika Srpska) and carried the death 

sentence, which would have been carried out without a court judgement.  

 195. 8) In addition, it should also be remembered that the able-bodied men 

were as a rule either permanent or occasional members of the BH Army, they either 

had a work obligation or were conscripted, depending on the duty roster compiled by 

the Bosnian Muslim military and civilian authorities.  The majority of these people 

were ordered to break out of Srebrenica towards Tuzla, Kladanj and @epa and leave 

behind their families, the elderly, women and children. The VRS offered the civilians 

the choice of staying in Srebrenica or being transported in an organised way to an area 

under the control of the BH Army, but they chose to go in the same direction as  the 

male members of their families who had taken active part in hostilities.  In 

communities such as Srebrenica, living under the rule of one of the conflicting sides 

(even very peacefully and in prosperity), while members of their families were taking 

part in combat operations or contributing in other ways to operations against the other 

warring side would have been considered an act of treason.  This reason, as one of the 

                                                                                                                                                  
and elderly to go towards their base in Poto~ari and advised able-bodied men to fend for themselves.   
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key reasons for leaving Srebrenica, cannot be seen as a reason that did not allow the 

Muslim civilian population to really choose where they wanted to live. Abandoning a 

territory under the control of the other warring side because the civilian population 

may not want to live under the rule of the organs of authority of the other warring 

side, is not a reason to give up on the military capture of a specific territory, especially 

if there are clear military reasons for it.  

 196. 9)  That Muslim civilians were more afraid of their own authorities (who, 

as is well known, were corrupt, religious fundamentalists and cruel towards their own 

population) is illustrated by the fact that a considerable number of Muslim civilians 

chose not to go to the territory under the control of the BH Army and Alija 

Izetbegovi}, but to go to Serbia (which was, by the way, demonised in the Muslim 

media and their propaganda as much as the VRS and Republika Srpska itself). 

 

Convoys of humanitarian aid and convoys supplying UNPROFOR in the 

enclaves of Srebrenica and @epa 

  

 197. The Prosecution states that the restriction of humanitarian aid and 

UNPROFOR's logistics supplies was aimed at creating conditions for the elimination 

of the enclave and the persecution of the civilian population (paragraphs 218 to 221). 

 198.  The problems regarding UNPROFOR supplies and the problems linked 

to humanitarian convoys were never as simple as the Prosecution sets out, especially 

not in the first half of 1995.   In addition, humanitarian convoys were frequently used 

not for the transport of food, medication and goods necessary for survival but in order 

to supply weapons and materiel and technical equipment to members of the BH 

Army.  When checking humanitarian aid convoys, things that were not on the 

accompanying list were often found - the convoys frequently carried a considerable 

quantity of weapons and ammunition hidden in flour, in the false bottom of the 

transport vehicle, etc. This included anti-tank weapons, communications equipment 

and other materiel and technical equipment whose only use could have been military.  

There was already word above about the humanitarian problems in the Srebrenica 

enclave and their causes, therefore there will not be any unnecessary repetition here.  

In any case, the resolution to the matter of convoys, their approval or rejection, did 
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not aim of making or make "life impossible for the Bosnian Muslims and remove 

them from the enclaves".  

 199.  Without going into an analysis of the facts, since the documentation on 

convoys is immense and is still the subject of investigation by the Defence, the 

restriction on supplying UNPROFOR with weapons could not be considered in any 

way an act that contributed to the forcible removal of the population.  The quantity of 

weapons seized by Muslim armed groups from UNPROFOR during the operation to 

capture Srebrenica and @epa alone was sufficient not only for their self-defence but 

also to conduct combat operations successfully.   

 200.  In addition, the situation with the convoys cannot be considered 

separately from the military and political situation at the time, one that was 

significantly characterised by the arming of members of the BH Army, Croatian 

armed groups, constant threats of NATO strikes against VRS positions, etc. 

 201.  In addition, and perhaps most importantly, convoys passed through on a 

system of permits. An explanation was always given when a convoy was denied 

permission,  and the only reason for the denial would have been if the convoy 

contained something that was not agreed at the Joint Committee composed of 

representatives of the warring sides and of UNPROFOR.  

 

REFUTING THE PROSECUTION'S ARGUMENT ABOUT ZDRAVKO 

TOLIMIR'S ALLEGED INVOLVEMENT IN THE ALLEGED AND NON-

EXISTENT JOINT CRIMINAL ENTERPRISE OF KILLING ABLE-BODIED 

MEN FROM SREBRENICA 

 

 202.  The Prosecution's assertions that Tolimir was a participant in the alleged 

and non-existent joint criminal enterprise of killing able-bodied men from Srebrenica 

are based on a speculative and completely unreasonable assessment of a few of his 

communications sent to Corps commanders and OB /intelligence and security/ 

departments, and the Prosecution's unreasonable conclusion regarding the 65th ZMTP 

and 10th Sabotage Detachment. 

 203.  The Prosecution's assertions that Tolimir closely monitored the 

movement of the column in paragraph 208 of the Pre-Trial Brief is exaggerated, 
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overly generalised and incorrect.  First, as seen in the content of the communication to 

which the Prosecution refers, on 12 July 1995 it was not possible to monitor closely 

the checks, especially not from the place where he was located.  Despite this, in order 

to dismiss any doubts and to show the Prosecution's complete lack of argumentation, 

the fact of monitoring the column, proposing measures to capture members of the 

column and taking measures to find where the members of the column were located is 

a legal activity.  It should also be mentioned that the column had a completely 

military nature and could therefore have been a legitimate target of attack and its 

members, if captured, would have had the status of prisoner of war.  

 204.  The document to which the Prosecution refers states that intercepted 

communication or, rather, the activation of a radio network, was uncovered in the 

Buljina area, therefore in the posju /word unknown/  of the Bratunac Brigade and 

Mili} Brigade, and the information being communicated is in the nature of reports.  

Electronic reconnaissance units also advised that the focus of their work should be on 

monitoring radio communications on frequency 164 800.  

 205. The documents clearly shows that there was no intention to kill illegally 

members of the column is in the part that reads: 

" The OBP organs of the Brigade Commands will instruct the commanders of 

the units positioned along the line of withdrawal of elements of the routed 28th  

Muslim Division from Srebrenica to undertake all measures to /?prevent the 

withdrawal/ and to capture the enemy soldiers. 

Special attention should be paid to monitoring the gaps on our forward 

defence line /as printed/ and possible escape routes along illegal corridors, as 

well as to possible sudden attacks on residential areas, rear b/r /combat 

disposition/ elements and defence elements." 

 206.  This shows clearly that Tolimir did not know at the time where the 

column was and that he suggested that measures be taken along possible, therefore 

estimated, routes of the column.   

 207.  He then goes on to say in the document: 

"The Muslims wish to portray Srebrenica as a demilitarised zone with nothing 

but a civilian population in it.  That is why they ordered all armed men fit for 

military service to illegally pull out from the area, cross RS territory, and reach 
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the Muslim-controlled area so that they could accuse the VRS of an 

unprovoked attack on civilians in a safe haven. 

Although it is very important to arrest as many members of the shattered 

Muslim units as possible, or liquidate them if they resist, it is equally 

important to note down the names of all men fit for military service who are 

being evacuated from the UNPROFOR base in Potočari." 

 208.  This document has already been commented upon in another part of this 

submission.  At this point it is important to point out that it is precisely this 

communication by Zdravko Tolimir that clearly speaks about the fact that there was 

no plan to kill captured Muslims, since it clearly shows that they were supposed to be 

captured, not only to be exchanged, but in order to frustrate the Muslims attempt to 

show that the zone was demilitarised and that only civilians were in it, an image that 

was widespread among the international community.  It is precisely for this reason 

that Tolimir does not even mention liquidation in this part, but says that it is important 

to capture as many members of the column as possible, since in that way all the media 

propaganda that was spread at the time would have failed.  No special mention is 

needed that capturing members of the column was a legal and legitimate military goal. 

Therefore Tolimir proposed that: "The OBP organs of the Brigade Commands will 

instruct the commanders of the units positioned along the line of withdrawal of 

elements of the routed 28th Muslim Division from Srebrenica to undertake all 

measures to /?prevent the withdrawal/ and to capture the enemy soldiers." 

 209.  It was reasonable to assume that the column was composed entirely of 

enemy soldiers. 

 210.  This communication clearly indicated that there was no parallel chain of 

command, as the Prosecution asserts, and specifically states that "OBP (intelligence 

and security) organs of the Brigade Commands will instruct the commanders of the 

units ..."  on the appropriate measures.  Not in any of his communications did Zdravko 

Tolimir violate the rule that reports and recommendations be sent to unit commanders, 

who would then adopt appropriate decisions; and after considering the 

recommendations of the intelligence and security organs, they were free to accept or 

not accept them or to use different measures.   

* 
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 211.  In the Pre-Trial Brief the Prosecution also wrongly interprets the 

communication to which it devotes paragraphs 209 and 210.  This concerns Drina 

Corps Command Intelligence Report 17/896 of 12 July 1995. This document clearly 

shows that Tolimir was not in a position to monitor closely and duly the development 

of the events taking place in Poto~ari and Srebrenica, since on 12 July 1995. In this 

letter Tolimir writes about the situation in Poto~ari, which was already well known 

both to General Mladi} and to other VRS officers, since the meeting at the Hotel 

Fontana had already been held, and Drina Corps officers, among them members of the 

security organ, had attended the meeting and had been made familiar with the 

situation in Poto~ari, while General Mladi} and other VRS officer had already visited 

Poto~ari and were aware of the sort of people who were gathered in Poto~ari. 

 212.  This document - intelligence report - was passing on information that 

had been received from a person called Iznudin Beki}, and repeated his estimate that 

Zulfo Tursunovi}'s group numbered around 500 armed Muslims, including "children 

and unmarried women fit for military service".  

 213.  Tolimir concluded that "₣oğn the basis of this interview, it can be 

concluded that the civilians – mainly women, children, old people and the wounded – 

have set off in an organised fashion to the UNPROFOR base in Poto~ari, while the 

armed formations of able-bodied men have left to break through illegally to reach 

Tuzla, most probably via Ravni Buljin (Purkovica – Ku{leta – and further via Udr~ – 

Kozjak – Kamenica – Crni Vrh – Nezuk)." 

 214.  If Tolimir had been able to monitor closely the situation in Poto~ari and 

concerning the column, the content of his communication would have been quite 

different. 

 215.  It is not possible to draw any conclusion about the so-called close 

monitoring of the column from this document, both in the parts that have been cited 

and in the parts that have not been cited here, nor that there was any intention with 

regard to killing captured Muslims or the persecution of civilians.  On the contrary, 

the goal is clearly defined and is also mentioned by the Prosecution in its Pre-Trial 

Brief:  

"prevent armed Bosnian Muslims from illegally reaching Tuzla and Kladanj, 

such as setting up ambushes along the routes they use in order to arrest them 
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and prevent possible surprises against civilians and our combat units along 

those routes." 

 216. The Prosecution's further speculations in paragraphs 211 to 217 are such 

that no reasonable person could accept them.  A summarised response, which cannot 

be considered exhaustive, but can be seen as a sufficient challenge to all of the 

Prosecution's conjectures about the alleged JCE and Zdravko Tolimir's contribution to 

the JCE, can be given as follows: 

 217.  In paragraph 215, the Prosecution provides the following illogical 

argument:  

218.  "On 13 July 1995, at around 22:30 hours, TOLIMIR sent another 

communication, to the attention of General Gvero personally, regarding the 

accommodation of prisoners from Srebrenica.54   TOLIMIR suggested that if 

Gvero was unable to find adequate accommodation for all prisoners of war 

from Srebrenica, space for 800 prisoners had been arranged in the area of the 

1st Podrinje Light Infantry Brigade.  TOLIMIR also stated that 'it would be 

best if this is a new group which has not been in contact with the other r/zs 

/prisoners of war/.'55   In this document, TOLIMIR proposed the use of 800 of 

the many thousands of Muslim prisoners captured on 13 July, for agricultural 

work.  Significantly, TOLIMIR insisted that the 800 chosen for agricultural 

work had not been in contact with the many hundreds of other prisoners.  The 

only reasonable inference from this proposal is that TOLIMIR did not want 

the 800 prisoners chosen for work to be able to report on the existence of 

hundreds of other prisoners who would soon be executed and thus give away 

the murder operation." 

 219.  In his communication, which was handed over at around 2230 hours, 

therefore when the Prosecution presents its unfounded allegation that there existed 

and that Tolimir was familiar with the killing plan, Tolimir insisted on adequate 

accommodation for prisoners of war from Srebrenica. In this communication he 

says: "If you are unable to find adequate accommodation for all r/zs from Srebrenica, 

                                                   
54 Communication by Major General TOLIMIR from the Command of the 1st Plpbr 04-520-51/95 of 13 
July 1995 (ERN 0293-5555-0293-5556 (BCS); ERN 0308-3803-0308-3804 (English)). 
55 Id. 
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we hereby inform you that space with /unknown word/ has been arranged for 80 

prisoners of war in the 1st plpbr in Sjeme}."  

 220.  If a plan to kill the prisoners of war had existed, I would not have 

insisted on adequate accommodation for the prisoners of war.  Second, if there had 

been a killing plan or if Tolimir had been involved or had wanted to contribute in such 

a way, he would not have used the conditional "if you are unable to find adequate 

accommodation ...". Third, he would not have asked, "If you are unable to find 

adequate accommodation for ALL prisoners of war from Srebrenica". Therefore, 

Tolimir was interested in ADEQUATE ACCOMMODATION FOR ALL 

PRISONERS OF WAR FROM SREBRENICA.  Adequate accommodation could 

only have meant the type that is laid down in the Geneva Convention relative to the 

Treatment of Prisoners of War of 12 August 1949.   

 221.   Adequate accommodation, about which Tolimir writes in his 

communication, can only be understood as the type that includes, in particular: 1. 

evacuation to camps situated far enough from the combat zone for them to be out of 

danger (Article 19 of the Convention); 2. and is in accordance with Chapter II of the 

Geneva Convention relative to the Treatment of Prisoners of War.   

 222.  The fact that Tolimir emphasises the fact that prisoners of war would be 

employed on precisely defined work, "agricultural work, maintaining the horse, pig 

and sheep farm" shows his intention to ensure adequate conditions in accordance with 

the rules of the Geneva Convention regulating the accommodation of prisoners of war 

– i.e. that they allow for the "habits and customs of the prisoners, and in accordance 

with Part III, Chapter VII, which states that, " ₣tğhe Detaining Power may utilize the 

labour of prisoners of war who are physically fit, taking into account their age, sex, 

rank and physical aptitude, and with a view particularly to maintaining them in a good 

state of physical and mental health." 

 223.  With regard to the provision that " it would be best if this is a new group 

which has not been in contact with the other r/zs /prisoners of war/", the Prosecution 

draws a completely unreasonable conclusion that "TOLIMIR did not want the 80(0) 

prisoners chosen for work to be able to report on the existence of hundreds of other 

prisoners who would soon be executed and thus give away the murder operation."  It 

is clear that this conclusion is unreasonable.  First, Tolimir did not insist on it, but 

simply said that it would be best if it was a new group.  If there had been a plan to kill 
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the prisoners of war, only the ones who had not been in contact with the other 

prisoners would have been needed.  Second, this does not involve any sort of 

conspiracy or implementation of a public plan, but allowing contact between various 

groups of prisoners of war /which/ is done in all armies, including the VRS,  as 

military intelligence and security; for example, protecting data about the strength, 

level of training and morale of soldiers, the situation with materiel and technical 

equipment, the appearance and location of military facilities, infrastructure facilities, 

security measures of these facilities, the axis of movement of units with which the 

prisoners of war had been in contact, etc. This does not involve the use of any special 

measure in relation to the prisoners of war from Srebrenica, but concerns standard 

intelligence and security measures of the armed forces, which are used whenever 

possible.  A person does not need to be especially trained to gather such information, 

practically any person, even those who are less observant, can be a source of this sort 

of information.  This must be especially emphasised, since a professional will talk to 

every prisoner of war after being exchanged in order to gather information. 

 224.   It is not possible to hide the fact that there is a huge number of prisoners 

of war, since each army keeps precise records of its soldiers, and notices if even one 

soldier goes missing, let alone tens or hundreds.  In addition, during this period 

intense NATO reconnaissance was recorded and such a large number of prisoners of 

war on the move could not go unnoticed.  This is another reason why the 

Prosecution's reasoning is not logical.  

 225.  Although it does not contain information that can be considered to go to 

the Prosecution's (completely unfounded) argument about Zdravko Tolimir's 

involvement in a joint criminal enterprise, the form of the document to which the 

Prosecution refers in paragraph 211 of its Brief does not match the content of VRS 

documents.  In other words, the document is not authentic.  First, the document was 

not registered under the appropriate number, which had to be done for all documents 

of this nature, and it was not signed.  Second, it was sent to the Commander of the 

VRS Main Staff for information and to the Assistant Commander for moral guidance, 

religious and legal affairs, for information, while it was sent to the Commander of the 

Military Police Battalion as a 65th ZMP order, together with the order to check 

whether what had been "proposed" had also been "ordered" or rather approved, 

immediately after the order had been received???!!!  If the author of the document had 
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been passing on Zdravko Tolimir's proposal, the proposal would then have been 

addressed to the Commander of the VRS Main Staff, General Mladi}, in the form of a 

proposal and if the Commander accepted the proposal, he would have issued the 

appropriate orders. Third, contrary to any logic, the person who received the "order" 

was not only supposed to check if it had been "approved" but also to receive 

additional instructions about it, and in the wording of the order, these instructions are 

mentioned first, and whether the order was approved only comes second.56  

 226.  As can be seen from a document dated the same day, Zdravko Tolimir 

did not have any information that would have allowed him to provide specific 

proposals on accommodating prisoners of war, since he was engaged on duties 

concerning @epa. Perhaps most importantly, on that day at 1200 hours, Tolimir was 

negotiating with representatives of UNPROFOR and the Bosnian Muslims from @epa, 

so it seems impossible that such a proposal would have been given.  First, this 

proposal would have to have been given before the negotiations that began at around 

1200 hours and the document would have to have been delivered by that time at the 

latest. However, as it says on the document, it was only received at 1400 hours.  

 227.  Therefore, there are clear reasons that show without a doubt that the 

document is not authentic.  

 228.  However, in addition to its lack of authenticity, it does not contain 

information that provides any reasons to further discuss whether there was an 

intention to kill the prisoners of war.  First, it is not logical to capture a person in 

order to then kill him.  Second, it is not possible to hide a large number of captured 

Muslims, it is  only possible to keep their location hidden which, in the circumstances 

at the time, was a sensible step in order to avoid any potential air strikes (bombing) or 

information being gathered that could have been used for informative and propaganda 

purposes.  Third, accommodating such a large number of prisoners in suitable 

facilities is a measure that ensures that only a small number of men need to be 

engaged on guarding the prisoners of war.  

 229.  In addition, the Prosecution's argument in paragraph 213 is without any 

grounds that Tolimir's: "proposal to General Mladić to 'place them somewhere indoors 

                                                   
56 The wording of the document is as follows: "Once the Commander of the Military Police Battalion 
receives this order he shall contact General Mileti} and receive from him additional orders and verify if 
the proposal has been approved by the Commander of the G[VRS." 
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or in the area protected from sighting from the ground or the air' was designed to 

prevent the UNPROFOR forces on the ground and the NATO forces, who were the 

only force to have unhindered daylight access to air travel, from knowing of the 

existence of the prisoners.  The only logical reason to prevent the international forces 

from knowing about the prisoners was to facilitate the murder of those prisoners 

without anyone knowing about it."  It is not possible to hide such a large number of 

prisoners, especially because of the continuous intelligence activities of NATO, which 

was especially active at the time.  However, when they are housed in adequate 

facilities, there is no reliable way to determine their location seems uncertain, thus 

creating an obstacle to NATO air strikes that were expected during that time.   

 230.  It is only from this, very cursory review, that it can be ascertained that 

neither was Zdravko Tolimir a participant in, nor did he contribute in any way to, a 

joint criminal enterprise of killing able-bodied men from Srebrenica.  

 231.  The Prosecution has not presented any evidence that could serve as 

grounds to infer that he was involved in the arrest and detention of thousands of 

Bosnian Muslims captured after the fall of Srebrenica, nor that he had taken part in 

any way in their alleged killing, burial and reburial.  

 232.  In view of the fact that in the period during which the Prosecution asserts 

that Zdravko Tolimir was informed about the (actually non-existent) killing plan, he 

was in a location where he could not monitor any VRS unit, and it cannot be 

concluded from any of his communications that he monitored, had professional 

supervision or anything else over the 65th Protection Regiment or the 10th Sabotage 

Detachment and that, as soon as the civilians were evacuated from the @epa enclave, 

he transferred to the Krajina area in order to perform his duties related to the Croatian 

armed forces' offensive operations, with regard to the charges of inhumane conduct 

toward civilians and prisoners of war from Srebrenica, and the alleged operations of 

burial and reburial, the alibi defence will be used.  

 

ON OTHER PARTICIPANTS IN THE ALLEGED AND NON-EXISTENT 

JOINT CRIMINAL ENTERPRISE 

  

 233.  In view of the arguments presented above, I do not find it necessary to 

explain separately in the Pre-Trial Brief the other VRS officers' position, conduct and 
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what they did or did not do with regard to the events in Srebrenica in July 1995.  

Therefore, I hereby state that I challenge the Prosecution's argument about the 

existence of any sort of joint criminal enterprise.  
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PART IV – @EPA 
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234. In its Pre-Trial Brief, paragraphs 177-198, the Prosecution 

misrepresents the facts in connection with the events in @epa in July 1995 and draws 

the wrong conclusions. The Prosecution’s argument about the forcible removal of 

Bosnian Muslims from @epa has no foundation, and to support its argument the 

Prosecution does not present evidence or credible evidence suitable for adopting 

conclusions beyond reasonable doubt about the responsibility of either Zdravko 

Tolimir or any other officer of the VRS for the events in @epa in July 1995. This 

submission takes issue with the whole version of events and qualifications set out by 

the Prosecution in connection with the events in @epa in July 1995. 

 

ELIMINATION OF THE @EPA ENCLAVE AS A LEGAL AND LEGITIMATE 

MILITARY OPERATION 

 

235. The history of the crimes of forces loyal to the government of Alija 

Izetbegovi} in the @epa area shares the same fate as the history of the crimes the 

Bosnian Muslims committed in Srebrenica against the Serbian population. One 

instance of cruelty and ruthlessness took place on 4 July 1992 during the delivery of 

food to the garrison in @epa (radio relay facility on Zli Vrh), when a convoy under the 

command of Major Dragan [uka ran into an ambush set up by the local “Green 

Berets” and “Patriotic League” on the road to @epa. Forty-five members of the JNA 

were killed and 31 were wounded. In this regard, on 20 May 1994, an indictment was 

brought in the JNA garrison in @epa against 14 members of the “Green Berets” and 

“Patriotic League” in @epa, including Avdo Pali}, Ramo ]ardakovi} and Hurem 

Sahi}, “for killing many wounded and captured members of the VRS”. 

236. In September 1992, armed groups of the BH Army from Srebrenica 

linked up with those from @epa. Armed operations of the BH Army from @epa 

resulted in ethnic cleansing of that area. Soon after the Muslims committed a 

massacre in Kravica on 7 January 1993, the VRS launched a counter-offensive 

separating the Muslim forces in Srebrenica from the Muslim armed groups in @epa, 

by which @epa became an isolated enclave, separated by a narrow corridor under the 

control of the VRS. 

237. Under pressure from the United States, on 6 May 1993, in Resolution 

824 the UN Security Council declared @epa and its surroundings (as well as 
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Srebrenica) a “safe area”, which meant that there could be no combat operations in 

this area and that no military or paramilitary units were allowed in this area. 

Moreover, the Resolution demanded “free and unimpeded access” for UNPROFOR 

and humanitarian organisations. In Resolution 836 (1993) of 4 June 1993, the Security 

Council extended the mandate of UNPROFOR. 

238. On 8 May 1993, General Mladi} and General Halilovi} signed an 

agreement in the presence of the Commander of UN forces, General Morillon, on the 

demilitarisation of Srebrenica and @epa. The demilitarised areas would also include 

the area within the lines of conflict existing at the time. 

239. However, the demilitarisation of @epa, which was supposed to be 

completed by 1700 hours on 12 May 1993, as set down in the Agreement, was never 

carried out, and UNPROFOR tolerated it. Contrary to the resolutions of the Security 

Council and the Agreement on demilitarisation, the 285th Brigade of the BH Army 

under the command of Colonel Avdo Pali} was continuously present in the @epa 

enclave. This brigade was part of the 28th Division in Srebrenica commanded by 

Naser Ori}. 

240. Using the advantage of inaccessible terrain and the presence of 

UNPROFOR, Muslim armed groups often carried out sabotage and terrorist actions. 

UNPROFOR continuously tolerated the military activities of Muslim armed groups. 

Information from the BH Army clearly reveals that the enclave was never 

demilitarised and that the BH Army in that area knowingly and wilfully violated and 

abused the  “safe area” regime: between the start of the war and 21 November 1994, 

108 soldiers of the 285th Brigade were killed and 126 were wounded. That was why 

the actions of the BH Army in @epa, in the same way as in Srebrenica, triggered the 

application of Article 60 (7) of Protocol I additional to the Geneva Conventions, 

which sets down that, “If one of the Parties to the conflict commits a material breach 

of the provisions of paragraphs 3 or 6, the other Party shall be released from its 

obligations under the agreement conferring upon the zone the status of demilitarized 

zone”. 

241. The main military supply channel to the 285th Brigade was by air or by 

using, that is, abusing humanitarian aid convoys. By the time the safe area fell in July 

1995, BH Army helicopters had delivered more than 17 tonnes of different cargoes to 
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@epa. The weapons and ammunition that were delivered were intended for the BH 

Army in Srebrenica and @epa. 

242. As of 1994, the strategy of the BH Army in connection with the 

Srebrenica and @epa enclaves focused on linking these enclaves. The concept of that 

operation is given in the document entitled “Basic Plan for the Execution of Tasks”, 

signed by Naser Ori}, the Commander of the 8th Operations Group, on 15 November 

1994. The document contains a plan to make a corridor between the enclaves in 

coordinated attacks by the 281st, 282nd, 283rd, 284th and 285th Brigades. Setting out the 

whole chronology of events concerning @epa is beyond the scope of the Pre-Trial 

Brief. However, several events, recorded in BH Army documents, clearly show that 

launching a military operation to liberate @epa was militarily necessary and, from a 

legal point of view, completely legal. 

243. On 15 June 1995, the BH Army began a large-scale offensive 

operation to raise the blockade of Sarajevo. To help the attacking forces in the 

Sarajevo area, pressure on the VRS was shifted to other fronts. On 20 June 1995, 

Ramiz Be}irovi}, the Chief of Staff of the 28th Division, sent an order to all brigades 

of the 28th Division to launch sabotage operations from @epa. To that end, a sabotage 

and reconnaissance group under the command of Major Zulfo Tursunovi} was to 

cross the territory under the control of the VRS from Srebrenica to @epa and, using 

@epa as a springboard, attack the VRS in the area between Mekota and Mrkalji. The 

logistical support was to be provided by the 285th Brigade. 

244. The 285th Brigade immediately started to implement the order. 

According to Pali}’s report, nine sabotage and reconnaissance groups from @epa went 

in behind the VRS between 20 and 28 June 1995. These groups killed about 40, 

wounded dozens and captured one soldier of the VRS, in addition to important 

documents and many weapons. More precisely, on 22/23 June 1995, a BH sabotage 

group destroyed one VRS vehicle and killed four soldiers. On 23 June, another group 

killed two soldiers in the Bijela Stena area. According to another report by Colonel 

Pali}, the majority of sabotage operations between 20 and 28 June 1995 took place in 

the zone of responsibility of the 285th Brigade. 

245. On 5 July 1995, General M. @ivanovi} issued an order to the 1st and 5th 

Podrinje Light Infantry Brigades, instructing them to “complete all preparations and 

/.../ begin combat activities in the early hours of 6 July 1995 in the direction of the 
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@epa enclave”. According to a reliable report, on 6 July the Commander of 

UNPROFOR in @epa, Colonel Dudnik, warned the Assistant Commander of the 285th 

Brigade for Security, Salih Hasanovi}, that the VRS was preparing to launch strong 

attacks on Srebrenica and @epa. Hasanovi} passed on the information about the attack 

to the Command of the 2nd Corps of BH in Tuzla and the Command of the 28th 

Division in Srebrenica. 

246. From the start of the attack on @epa to the definitive defeat of the BH 

Army in @epa, the armed operation of the VRS was conducted fully in accordance 

with the rules of international law of armed conflict. The events in connection with 

the carrying out of combat operations in @epa are not difficult to establish from 

documents of both the VRS and the BH Army and UN. The attack on the @epa 

enclave was not directed against the civilian population, nor were there casualties 

amongst the civilian population in @epa. The picture painted by the Prosecution is 

completely wrong. 

247. Since setting out the chronology of events in @epa would take up too 

much space, and that it requires more time for investigation than available, the 

remainder of this Pre-Trial Brief will focus on refuting the basic arguments of the 

charges brought by the Prosecution against Zdravko Tolimir in connection with his 

alleged participation in the attack on the enclave and removal of the civilian 

population from @epa. What is set out is sufficient to show that the Prosecution’s 

argument about any joint criminal enterprise is completely unfounded. 

* 

248. The negotiations on demilitarisation of @epa were initiated and 

organised as early as 8 July 1995 by the Secretary-General of the United Nations 

through his special envoy, Mr Yasushi Akashi, and personnel in charge of civil 

affairs, who were in Geneva that day. The organisation of that project was 

spearheaded by Hasan Muratovi}, on behalf of the Government of the Federation of 

Bosnia and Herzegovina, Nikola Koljevi}, who was in charge of civil affairs and 

liaison with UNPROFOR Civil Affairs in Republika Srpska, and Slobodan Milo{evi}, 

on behalf of Serbia, who accepted the proposal by the Muslims for Muslim soldiers to 

cross into Serbia with weapons, which was implemented. However, the Muslim 

civilian population refused to stay in the "demilitarised safe area" without armed 

soldiers and demanded an agreement to allow them to cross from @epa via Republika 
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Srpska to the territory under Muslim control; they were allowed to do so under an 

agreement whose implementation was supervised by UNPROFOR Civil Affairs, the 

International Red Cross and a battalion from the Rapid Reaction Force consisting of 

French officers and soldiers deployed in the @epa area. On behalf of the VRS, 

Zdravko Tolimir was entrusted with implementing the agreement and evacuating the 

Muslim civilian population to the Kladanj sector. The evacuation was carried out 

without any casualties amongst Muslim soldiers and civilians. 

249. As a representative of the VRS G[, and on the orders of Commander 

Ratko Mladi}, Zdravko Tolimir was in @epa as of 12 July 1995. The operation to 

liberate @epa was conducted fully in accordance with rules of the international law of 

war and international humanitarian law, without civilian casualties, giving necessary 

assistance to UNPROFOR and trying to finish combat operations as quickly as 

possible by making armed units from @epa surrender their weapons and, after 

registering with the ICRC and UNPROFOR, acquire the status of prisoners of war and 

be exchanged as soon as possible. It is not clear at all why the Prosecution has listed 

this act as contributing to an alleged joint criminal enterprise in conducting a legal 

military operation accompanied by an attempt to hold intensive negotiations with the 

other side with a view to protecting the civilian population and finishing the military 

campaign promptly and without casualties on any side. 

250. First, the Prosecution submits that the “VRS sought to force the 

population to leave the enclave under threat of military attack”. This assertion made 

by the Prosecution is unfounded. The threat of military attack was directed only 

against members of the BH Army and never against the civilian population. 

251. Second, the VRS makes the false assertion that Tolimir offered the 

Bosnian Muslim representatives from Žepa two alternatives: “the entire population 

could be evacuated in the same manner as Srebrenica, or the Bosnian Serbs would 

take military action”. Contrary to this assertion made by the Prosecution, several 

reliable sources show a different state of affairs. 

252. In his report entitled “Situation in the @epa enclave” of 13 July 1995, 

in which he informs the VRS G[, the Command of the Drina Corps – Intelligence 

Department and General Krsti}, the following is stated: “At 1200 hours on 13 July 

1995 we contacted Hamdija Torlak, President of the @epa Executive Committee, and 

Mujo Omanovi}, a member of the @epa War Presidency, regarding the 
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demilitarisation of the enclave and free movement for the civilians in accordance with 

the Geneva Conventions of 12 August 1949... We guaranteed the evacuation of the 

civilian population and able-bodied men who surrendered their weapons, as well as 

the safety of the civilian population who decide to accept the RS authority and stay in 

its territory”. 

253. This is confirmed by a UN source, that is, in a document with the ERN 

596669-0596670 (mediation Ukr, pour que Zepa tombe sans combats), where 

paragraph 8 states that the “Command of the Rogatica Brigade accompanied by 

General Tolimir and local Bosnian authorities met at Ukr CP 2 at 1200 hours today. 

The Serbs asked the Bosnians in the @epa pocket to drop their weapons, after which 

the civilian population may either leave or stay”. 

254. The original reads as follows: 

“8. The CO of the Rogatica brigade accompanied by Gen Tolimir 

and local Bosnian authorities met at Ukr CP 2 at 12h00 today. The 

Serbs asked the Bosnians in the Zepa pocket to drop their weapons, 

after which the civilian population may either leave or stay. The 

Bosnian authorities were due to meet immediately after in the village 

to discuss their options. The Serbs gave them until 15h30 to decide. At 

18h30 an answer was still awaited. The Bosnians indicated they needed 

until 12h00 tomorrow”. 

255. Torlak and Omanovi} were conducting the negotiations and setting 

conditions to buy time, because Sarajevo had promised them NATO support and that 

the situation would be resolved. At the same time, on the BH Army side the greatest 

attention to @epa was paid by the Section for Moral Guidance of the BH Army 

which was working on instructions for psychological operations concerning 

@epa. The BH strategy was to keep BH Army units out of @epa, Srebrenica and 

Gora`de, blame the VRS for carrying out military operations against unarmed 

civilians and not admit any talks about evacuation. The chief of this section, 

Fikret Muslimovi}, sent his proposals for “interviews with foreign journalists” to 

draw the attention of the international public. 

256. At none of the meetings did the VRS depart from its position to 

guarantee the safety of the civilian population and members of the BH Army who 
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surrendered their weapons. The Muslim leadership from @epa was faced with the 

demands from Sarajevo that they not surrender their weapons under any 

circumstances, and during combat operations they captured representatives of 

UNPROFOR and took all their weapons. 

257. At a meeting on 24 July 1995, General Tolimir, General Mladi} and 

Rajko Kusi} met with Hamdija Torlak and signed an agreement with him which 

included, inter alia, the demilitarisation of @epa and evacuation of the civilian 

population, who had expressed their wish to leave @epa. Zdravko Tolimir (entrusted 

on behalf of the VRS G[) took part in the implementation of the agreement, which 

was carried out without any casualty or incident from the Serbian side. 

258. Participating in the implementation of an agreement on the evacuation 

of the civilian population, who had been clearly and unequivocally informed that their 

safety and choice of residence were guaranteed, can in no way be treated as forcible 

transfer of the population. In addition, even during the negotiations, the Muslim 

representatives complained that very few families were considering the possibility of 

staying in the territory of @epa.57 

259. In paragraph 233 of its Pre-Trial Brief, the Prosecution interprets the 

communication sent by Zdravko Tolimir to General Mileti} on 21 July 1995 

completely wrongly and out of any real context. The communication reads as follows: 

Muslims are organizing defence along Brezova Ravan and Purtići axis. 

They use bullet-proof vests and combat equipment from UNPROFOR. 

They are evacuating population from Žepa and surrounding villages 

towards Zlovrh, Stublić and Sjenač. They are shooting at the 

UNPROFOR base in order to provoke NATO's action during the 

Ministers' Conference that is being held with the members of Contact 

Group (21 July). They are expecting new negotiations with 

UNPROFOR mediation in order to evade our combat activities and 

conditions of their surrender. I suggest that representatives of 

                                                   
57 Civilians were constantly looking for a chance to leave @epa and go to Tuzla, Kladanj or Serbia, but 
the local authorities and the authorities in Sarajevo never allowed refugees and inhabitants of @epa to 
leave this area voluntarily. On the other hand, a large number of refugees from Srebrenica wanted to 
move to @epa. The situation was such that Avdo Pali} estimated that he would need to arrest 300-400 
people a day to prevent “illegal arrivals”. At one point the chief of police in @epa asked UNPROFOR 
for help in stopping the flood of people from Srebrenica to @epa, because about 100 people crossed 
over from the enclave every week. 
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UNPROFOR and international organizations not be allowed to come 

into the area of combat activities for mediation during negotiations. We 

believe that we would be in a more advantageous position for direct 

negotiations after we inflict loses on enemy's manpower. We request 

the means for crushing enemy's defence in the areas of Brezova Ravan 

and Purtići. The most convenient means for their destruction would be 

usage of chemical weapons or aerosol grenades and bombs. Using 

these means we would accelerate the surrender of Muslims and fall of 

Žepa. We will continue with combat activities using weapons for direct 

targeting in order to penetrate the above-mentioned axes. We believe 

that we could force Muslims to surrender sooner if we would destroy 

groups of Muslims refugees fleeing from the direction of Stublić, 

Radava and Brloška Planina. 

260. The Prosecution cites this act in paragraph 60 (b) of the Indictment as 

furthering the alleged joint criminal enterprise by defeating the Muslim forces 

militarily. First, defeating the Muslim forces militarily was not an act directed against 

the civilian population and as such cannot be interpreted as a basis for participation in 

any joint criminal enterprise. Second, the fact that there were no civilians in the area 

where the use of chemical weapons was proposed, and that no /columns of/ refugees 

had been formed by the civilian population in that area, clearly shows that this act did 

not refer to an attack on the civilian population at all. The proposal referred only to 

members of armed groups. Third, this proposal was never put into practice, so it is 

pointless to talk about participation in a joint criminal enterprise by citing a proposal 

that was not adopted. Fourth, the proposal referred to the chemical weapons used for 

prevention of public disorder (choking agents, fuel air bombs, smoke bombs...) which 

render the enemy personnel temporarily disabled and facilitate their surrender without 

causing casualties. Fifth, considering the way in which the Muslim armed forces 

carried out actions in the area where the use of chemical weapons was proposed, the 

use of these weapons was allowed and certainly does not constitute a grave violation 

of the rules of the international law of war. 
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NOTIFICATION OF THE DEFENCE OF ALIBI 

 

261. Considering the allegations made in paragraphs 35-43, and considering 

that in the time period in which, as the Prosecution submits, Zdravko Tolimir was 

allegedly informed of a (really nonexistent) plan of killings (from 13 July 1995) – 

until November 1995, he was at such locations and carried out such duties that made 

it impossible for him to monitor, professionally supervise, control or exercise any 

influence over VRS units engaged in Srebrenica and along the axes of movement of 

columns of Muslims, and he was certainly not in a position to exercise professional 

supervision or anything else over the 65th Protection Regiment or the 10th Sabotage 

Detachment, since he did not have, could not have and was not given an opportunity  

to exercise control, supervision or anything else over MUP units, and that 

immediately after civilians were evacuated from @epa he went to Krajina to carry out 

his duties concerning defence from offensive operations of the Croatian armed forces, 

so the defence of alibi is offered in respect of the charges for the alleged killings, 

inhumane acts against civilians and prisoners in connection with Srebrenica and the 

alleged operation of burial and reburial. In other words, not only did ZDRAVKO 

TOLIMIR not commit a crime, he also did not have an opportunity to take action to 

commit, /podupirte/, abet, instigate or in any other way contribute to the execution of 

the crime. 

262. The defence of alibi is offered in respect of the charges of the alleged 

killings referred to in paragraphs 21.1-21.16 of the Amended Indictment, the 

opportunistic killings referred to in paragraphs 22, 22.1-22.4 and the charges of the 

burial and reburial referred to in paragraph 23 of the Amended Indictment. 

263. Offering the defence of alibi should in no way be interpreted as a 

waiver of the right to take issue with any factual or legal assertions made by the 

Prosecution in future proceedings. 

 

REQUESTS 

 

264. For the reasons set out in paragraphs 12-24, I request that the Chamber, 

under Rule 65 ter (E), order the Prosecution to: 
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1. amend the Indictment by deleting the parts setting out the charges of alleged 

responsibility under Article 7 (1) – planning, instigating, ordering, aiding and 

abetting in the planning, preparation, and execution of crimes; or, 

2. file a new Pre-Trial Brief, or Supplementary Pre-Trial Brief, which will clearly 

set out the reasons for citing the modes of responsibility under Article 7 (1) of the 

Indictment. 

265. I also propose that the Chamber 

- order the Prosecution to make other amendments to the Pre-Trial Brief to 

bring it in line with Rule 65 ter (E) of the Rules of Procedure and Evidence. 

266. Considering that the Prosecution has announced the possibility of 

filing a motion to amend the Indictment, I reserve the right, should the Indictment be 

amended, to submit amendments to this Pre-Trial Brief or its new version. I reserve 

the right, after the Prosecution has filed a final version of its Pre-Trial Brief, to present 

views on some legal issues raised in this case in a Supplementary Pre-Trial Brief. 

 

CONCLUSION 

 

267. On the basis of the evidence set out and arguments put forward by the 

Prosecution in its Pre-Trial Brief, it cannot be concluded that Zdravko Tolimir is 

criminally responsible on any count of the Indictment. The forthcoming trial will 

clearly show, and a very small part of it has been shown in this Pre-Trial Brief, that 

the only reasonable judgment that the Chamber can render is – acquittal. 

 

With faith in God 

Word count: 27,436 /original/ 

/signed/ 

ZDRAVKO TOLIMIR 

Self-represented Accused 
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