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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 (,Tribunal") is seised of the "Prosecution's Motion for
Admission of Written Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis", med on
13 February 2009 ("Rule 92 bis Motion"), and hereby renders its decision thereon.

I. INTRODUCTION
1.

In its Rule 92 bis Motion, the Prosecution requests that the Chamber admit written evidence

horn 130 witnesses pursuant to Rule 92 bis of the Rules of Procedure and Evidence ("Rules").
Since the Rule 92 bis Motion was filed, the Prosecution has moved for the admission of the written
evidence of 20 of these witnesses pursuant to Rule 92 ter, I and has otherwise withdrawn its
application for admission pursuant to Rule 92 bis with respect to 3 witnesses, 2 leaving 107
3

witnesses for whom such an application is still pending. Moreover, 9 of the 107 remaining
witnesses are experts.
2.

Many of these 107 witnesses have testified previously before the Tribunal. Several have

testified viva voce in Prosecutor v. Popovic' et at. ("PopovicO'), and the Prosecution submits the
transcripts of their testimony in Popovic', along with associated exhibits here. Some witnesses
testified pursuant to Rule 92 ter in Popovi(, and the Prosecution submits the transcripts of both their
Popovic' testimony, as well as their prior testimony in either Prosecutor v. Blagojevi( and jokic'
("BlagojevicO') or Prosecutor v. Krstic' CKrstic"), along with associated exhibits here. Several

witnesses did not testify in court during the Popovic' case, however, and the Prosecution submits
their transcripts from Blagojevic' and/or Krstic'.4
3.

Additionally, the Prosecution moves for the admission of several witnesses who have not

previously testified before the Tribunal. These witnesses include witnesses who have testitied in
national proceedings and witnesses who submit a statement pursuant to Rule 92 his (B).'

Witnesses Nos. 15,38,42,43,44,59.60,81,82.83,92,94,100,102,105, 107, 110,117,134, and 139.
Witnesses Nos. 27,99, and 185.

4

Witnesses Nos. 2, 6, 8, 9,10,11. 12, 13, 14, 17, 18,20,21,22,23,24,25,28,36,41. 45, 46, 47, 51, 52, 54, 56,
57,61,63,64,65,66,67,68,69,70,71,72, n, 74, 75, 76, 77, 78. 79, 80, 97,101,104,106, Ill, 113, 116, 118,
119,120,122,123,124,125,132,133,135,138,140,141,142, 143, 145, 146, 147, 148, 149, 150, 151, 152, 153,
154,155,156,157,158,159,160,161,162,163,164,165, 166,167,168,169,170,173, 175, 177, 178, 179, 180,
181,182,183,184,186, and 190.
Witnesses Nos. 28, 54, 56, 59, 61, 165, and 190.
Witnesses Nos. 52, 63~80, 57, 60, 185, and 186.
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PROCEDURAL BACKGROUND

On 13 March 2009, the Prosecution filed the "Prosecution's Notice of Disclosure of Expert

Witness Reports Pursuant to Rule 94 bis and Attached Appendices A and B" ("Prosecution Rule 94

bis Notice"), in which it gave notice of disclosure of several expert witness reports for witnesses
whose evidence was also the subject of the Prosecution's Rule 92 bis Motion."
5.

On 18 March 2009, the Prosecution filed confidentially the "Prosecution's Motion for

Admission of Evidence Pursuant to Rule 92 ler with Appendices A-C" ("First Rule 92 ter
Motion"), in which it requested (i) the conversion oj' its application for the admission of ten
witnesses' written evidence pursuant to Rule 92 bis to an application for the admission of their
evidence pursuant to Rule 92 le? and (ii) requested to withdraw its request pursuant to Rule 92 bis
with respect to four witnesses.

H

On the same date, the Prosecution filed confidentially the

"Prosecution's Motion to Admit the Evidence of Bojanovic, [B-161 from Prosecutor v. Milosevic,
Case No. IT-02-54-T] ("B-161") and Deronjic Pursuant to Rule 92 qualer with Confidential
Appendices A and B" ("Rule 92 qualer Motion"), in which it requested the admission of the
proposed evidence of three witnesses pursuant to Rule 92 qualer, effectively withdrawing its
request to admit their proposed evidence pursuant to Rule 92 bis. 9 Each of these requests were
granted in the Chamber's "Decision on Prosecution's Motion for Admission of Evidence Pursuant
to Rule 92 ler with Appendices A-C", dated 3 November 2009; and its "Decision on Prosecution's
Motion for Admission of Evidence Pursuant to Rule 92 qualer", dated 25 November 2009,
respec ti vely.
6.

The Chamber received the "Urgent Requests by Zdravko Tolimir Regarding Setting Time

Limits for Filing Responses to Prosecution Motions under Rules 92 bis and 94 bis", submitted by
the Accused in BCS on 16 April 2009 and filed in English on 17 April 2009, in which the Accused
requested that the Chamber (1) grant him until 29 May 2009 for the filing of a response to the
Prosecution Rule 94 bis Notice and (2) temporarily refrain from setting a time limit for the filing of
a response to the Rule 92 bis Motion. On 21 April 2009, the Prosecution filed the "Prosecution's
Response to the Accused Tolimir's Requests Regarding Setting Time Limits for Filing Responses
to Prosecution Motions Under Rules 92 bis and 94 bis" ("Prosecution Response"), acceding to the
Prosecution Rule 94 his Notice, para. 1. Notice of disclosure was given for Witnesses Nos. 2, 9, 10, 11, 12, 13, 14,
15, 16, 17, and 18; all of whom except Witnesses Nos. 15 and 16 were the subject of the Prosecution's Rule 92 his
Motion.
The Prosecution's request perlained to Witnesses Nos. 15,42,43,44,59.60,81,82,83, and 99.
Witnesses Nos. 27 and 98, 185 and 187. The Prosecution indicated that it would seek to call Witnesses Nos. 185
and 187 as viva voce witnesses, but indicated that it would not seek the admission of the evidence of \Vitnesses 27
and 98. First Rule 92 ter Motion, para. 26.
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first request lO and opposing the second, arguing that while a reasonable extension of time might be
justified, refraining altogether from setting a time limit was no!."
7.

On 24 April 2009, the Chamber issued the "Decision on Tolimir's Requests Regarding

Setting Time Limits for Filing Responses to Prosecution Motions under Rules 92 bis and 94 bis",
granting the Accused extensions of time to file his response to the Prosecution Rule 94 bis Notice
by 25 May 2009 and his response to the Prosecution's 92 bis Motion by 8 June 2009.
8.

On II May 2009, the Accused submitted the "Request for Extension of Time Limit for

Filing a Response to the Prosecution Motion under Rule 92 bis", which was filed in the English
version on IS May 2009. in which he requested permission to submit a single response to the Rule

92 bis Motion by IS July 2009, or to submit separate responses in four parts by 8 June 2009, IS
June 2009, 25 June 2009, and 17 July 2009, respectively. On 26 May 2009, the Prosecution filed
the "Prosecution's Response to the Accused Tolimir's Request for Extension of Time Limit for
Filing a Response to the Prosecution Motion under Rule 92 bis", in which it did not object to the
Accused's request, but stated that the process of filing four separate responses would be
unnecessarily complicated, and suggested that the Prosecution should be pennitted to file a reply to
any response by the Accused following the summer recess.
9.

On 22 May 2009, the Accused submitted the "Notice of Zdravko Tolimir Pursuant to Rule

94 bis (B)(ii)", which was filed in English on 25 June 2009 ("Defence Rule 94 bis Notice"), in
which the Accused stated that he did not accept the expert reports that were referenced in the
Prosecution Rule 94 bis Notice and requested cross-examination of the Prosecution's expert
witnesses whose expert reports were disclosed therein.
10.

The Chamber issued its "Decision on Tolimir's Request for an Extension of Time Limit for

Filing a Response to the Pmsecution Motion under Rule 92 bis" on 29 May 2009, setting staggered
time-limits for the Accused's mUlti-part response. In accordance with that decision, the Chamber
received the following responses to the Rule 92 bis Motion from the Accused, each of which
contained various challenges to the evidence proposed by the Prosecution for admission pursuant to
Rule 92 bis:
(i) "Zdravko Tolimir's Response to the Prosecution's Motion for Admission of Wlitten
Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 bis Part One" ("Response
Part One"), submitted on 8 June 2009 and med conlldentially in English on 22 June 2009;

Wilnesses Nos. 144, 174, and 176
10

11

Prosecution Response, para. 3.
Prosecution Response, para. 4.
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(ii) "Zdravko Tolimir's Response to the Prosecution's Motion for Admission of Written
Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 his Part Two" ("Response
Part Two"), submitted on IS June 2009 and filed confidentially in English on 10 July
2009;
(iii) "Response of Zdravko Tolimir to the Prosecution's Motion for Admission of Written
Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 his Part Three (UN
Observer, Dutch Battalion Personnel and Intercept Operators)" ("Response Part Three"),
submitted on 25 June 2009 and filed confidentially in English on 9 July 2009;
(iv) "Zdravko Tolimir's Response to the Prosecution's Motion for Admission of Written
Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 his Part Four" ("Response
Part Four", submitted on 10 July 2009 and filed confidentially in English on 29 July 2009.
11.

On 31 July 2009, the Prosecution filed the "Prosecution's Request for Leave to Reply and

Reply to Response of Zdravko Tolimir to the Prosecution's Motion for Admission of Written
Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 his, Parts One to Four" CReply"), in
which it submitted that the Accused's objection to all of the evidence proposed by the Prosecution
pursuant to Rule 92 his demonstrated a lack of good faith and reasonableness.
12.

On 19 August 2009, the Accused submitted the "Request by Zdravko Tolimir for Leave to

File a Rejoinder and Rejoinder to the Reply to the Response of Zdravko Tolimir to the
Prosecution's Motion for Admission of Written Evidence in Lieu of Viva Voce Testimony Pursuant
to Rule 92 his", which was filed in the English version on 21 August 2009 ("Rejoinder").
13.

On

26

November 2009,

the

Prosecution filed

confidentially

the "Prosecution's

Supplementary Notice of Disclosure of Expert Witness Reports Pursuant to Rule 94 his and
Attached Appendices A and B" (,'Supplementary Prosecution Rule 94 his Notice"), concerning
expert witnesses who were also the subject of its Rule 92 his Motion.
14.

On 11 January 2010, the Accused submitted "Zdravko Tolimir's Notice Pursuant to Rule 94

his(B)(ii)", filed confidentially in English on 14 January 2010 ("Supplementary Defence Rule 94
his Notice"), in which the Accused submitted that he did not accept the reports contained in the
Supplementary Prosecution Rule 94 his Notice and requested cross-examination of the
Prosecution's expert witnesses whose expert reports were disclosed therein.
15.

On 29 June 2010, the Prosecution filed the "Prosecution's Addendum to its Rule 94 his

Notices of Disclosure Concerning Expert Witness Reports", in which the Prosecution seeks leave to
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supplement its Rule 94 his disclosure in respect of Witness No. 9 by adding an expert report by the
witness.

Ill. GENERAL SUBMISSIONS OF THE PARTIES
A. Motion
16.

The Prosecution's Rule 92 his Motion contains different types of written evidence from

previous proceedings, including that which was given as viva voce testimony, as well as evidence
admitted in previous trials pursuant to Rules 92 his and/or 92 fer, and various combinations thereof.
The Prosecution claims in the body 01' the Rule 92 his Motion that none of the proposed evidence
goes to the acts and conduct of the Accused, 12 and asserts that it is therefore admissible. However,
the Prosecution later acknowledges that some exhibits discussed in one witness's testimony may
mention the Accused, although the testimony of the witness pertains primarily to the collection and
authentication of those eXhibits. 13
17.

The Prosecution asserts that much of the proposed Rule 92 his testimony is appropriate for

admission pursuant to the Rule 92 his(A)(ii) criteria because it is "crime base" or victim impact
evidence, background or statistical information, or presents expert opinions that concern undisputed
issues,14 and according to the Prosecution, "it is unlikely that there will be any real challenge to the
crime base". 15 The Prosecution further contends that the witnesses' evidence is reliable and submits
that nothing suggests that the prejudicial effect of such evidence outweighs its probative value,16
rendering it unnecessary for the witnesses to appear for cross-examination. In particular, the
Prosecution points out that all of the evidence proposed for admission under Rule 92 his has
previously been presented orally before either this Tribunal or the Tuzla Cantonal Court. 17
18.

In addition, the Prosecution argues that "the majority of the evidence at issue is cumulative

of testimony to be olTered viva voce and/or through Rule 92 fer witnesses during trial".IH Indeed, in
Appendix A to the Rule 92 his Motion, most-but not all-witnesses' evidence is cross-referenced
with and alleged to be cumulative of other oral evidence. IY The Prosecution notes that where

12

14

16
17

"

19

Rule 92
Rule 92
Rule 92
Rule 92
Rule 92
Rule 92
Rule 92

his Motion, para. 16.
his Motion, Appemlix A, p. 2, entry for Witness No. 6.
his Motion. para. 22.
his Motion, para. 22.
his Motion, para. 23.
his Motion, para. 24.
his Motion, para. 23.
See, e.g., Rule 92 his Motion, Appendix A, p. 7, entries for Witnesses Nos. 21 and 22 (submitting that their
evidence is cumulative because it is corroborated by Witness No. 19); ibid., p. 26, entry for \Vitness No. 106
(submitting that evidence is cumulative because it is corroborated by Witnesses Nos. 95, 96, 109, 112, 103, 114,
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evidence admitted under Rule 92 bis is the only evidence of certain facts alleged in the indictment,
such evidence may only lead to a conviction if corroborated 20 Citing the judgements of other trial
chambers, the Prosecution asserts that "other
witnesses, documentary evidence, and video

evidence"~including

footage~may

the testimony of other

serve to corroborate evidence admitted

pursuant to Rule 92 bis in order for such evidence to form the basis of a conviction. 21 The
Prosecution has therefore indicated in Appendix A of the Rule 92 bis Motion where proposed Rule
92 bis evidence is corroborated by other evidence, including the testimony of other witnesses

(including other Rule 92 bis witnesses), documentary evidence, and video footage.

22

B. Response
19.

The Accused rmses a number of recurring objections throughout his four part response.

First, he often asserts that his defence strategy differs from that of previous accused. 23 Second, he
claims that denying him the opportunity to cross-examine a particular witness would be a "tlagrant"
violation of his right to cross-examine and/or would be tantamount to a denial of the right to
defence 24 Similarly, the Accused states that any prior cross-examination should not be considered
as a factor in favour of admission without cross-examination, or that very little weight should be
given to it because his defence is "significantly different" than that of previous accused; his strategy
and his arguments were not presented in the previous cases; and he would explore different topics
and/or the same topics, but in greater depth

25

Third, the Accused points out differences between the

Prosecution's summaries of the witnesses' testimony filed pursuant to Rule 65 ter(E) and their
previous testimony 26 Finally, he contends that because the Prosecution claims that certain evidence
is relevant to all counts in the indictment, such evidence is inadmissible under Rule 92 bis27
20.

In addition to the specific objections raised with regard to each witness, the Accused raises a

general objection to admitting without cross-examination evidence going to the acts and conducts of
the alleged members of either joint criminal enterprise ("lCE") alleged in the Prosecution's Third
108, and 115); (f ihid .. p. 32, entry for \Vitness No, 133 (submitting that evidence is cumulative because it is
corroborated by "other Drina Corps witnesses also listed for 92 his admission".).
20

21
22

Rule 92 his Malion, para. 18.
Rule 92 his Malion, para. 18.
See, e.g., Rule 92 his Motion, Appendix A, p. 2, entry for Witness No. 8 (submitting that the testimony is

cumulative of Rule 92 fer \Vilness No. 15, as well as proposed Rule 92 his Witnesses No. 18, and is corroborated
by documentary evidence); ihicl., p. 8, entry for \Vitness No. 23, (submitting that the testimony is cumulative of

Wilnesses Nos. 19 and 26, as well as proposed Rule 92 hiS Wilnesses Nos. 20, 21, 22, 23, 24, 25, and 28. The
Prosecution adds lhal Wilncss No. 23' s evidence is corroborated by Proposed Adjudiealed Facts Nos. 49-59, 84116. 156-167, 168-179. 180-194. 433-451, 459-486, 487-494, 495-510, and 559-563).
n

See, e.g., Response Part One, para. 21; Response Part Two, para. 72.

24

See. e.g., Response Part Onc, para. 15; Response Part Two, para. 67.

2'

See. e.g,. Response Part Onc, paras. 9, 19; Rcsponse Part Two, para. 22.

See. e.g .. Response Part Three, paras. 102-103, 116, 120, and 127.
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87-68
Amended Indictment ("Indictment"). The Accused argues that he must be allowed to cross-examine
these witnesses "because their testimony refers to conduct by individuals and groups of persons for
whom the Prosecution contends that they were members of a joint criminal enterprise, and that Z.
Tolimir was responsible for their acts or omissions"?' Similarly, the Accused argues that evidence
concerning the acts and conduct oj' VRS personnel whom the Accused is alleged to have supervised
cannot be admitted without cross-examination 29
21.

In response to the Prosecution's claim that the expert opimons concern matters not in

dispute, the Accused states "that Prosecution's factual allegations, including those linked to the
alleged 'crime-base' ARE VERY MUCH IN DISPUTE".3o The Accused also states that the crimebase evidence referred to by the Prosecution is "the most disputed category,,31 With regard to DNA
analysis, the Accused claims that the Prosecution has disclosed to the Defence material which
"raises serious questions" that must be put to the witnesses on cross-examination. He also claims
that the only way to ensure that his right to a fair trial is protected is to permit him the opportunity
.

.

to cross-examme every wItness.
22.

32

Finally, the Accused asserts that he does not want to set out in detail how his cross-

examinations would be different than previous cross-examinations because this could be used to
coach the witnesses and it would take too much time and space.
C. Reply

23.

After requesting leave to t'ile the Reply, the Prosecution submits that "the Accused's blanket

objection to the use of Rule 92 his . .. demonstrates a lack of good faith and goes far beyond any
reasonable attempt to identify witnesses whose evidence goes to issues about which there can be
genuine dispute between the parties"]} As a result, the Prosecution argues, "the Response should be
.
" .-34
. d"m Its entrrety
deme

D. Rejoinder
24.

The Accused first submits that a rejoinder is proper because the Prosecution has (i) "raised

an accusation concerning conduct which allegedly runs counter to the principle of good faith" and
27

See, t'){,. Response Part Onc, para. 43.

Response Part Four. filed in EnglIsh on 29 July 2009, para. 7.

Rt:sponsc Part Four. riled in English on 29 July 2009, para. 9.
30

Response Part Onc, para. 30 (emphasis in original).

11

Response Part One. para. 31.
Response Part One, paras. 56, 65.
Reply, para. 3.
Reply, para. 4.

32

33
]4
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(ii) misrepresented the nature of the Accused's Response.

35

More specifically, the Accused

contends that "the Prosecution did not devote due care to considering the argumentation contained
in the [Response]" and that his objections to the Prosecution's Rule 92 bis Motion cannot be
construed as an action inconsistent with the principle of good faith. 36 Rather, he argues, "one
party's objection to motions by the other can in no way be treated as a lack of good faith,,:'7
25.

The Accused further asserts that it is improper for the Prosecution to "claim that what is

disputed is not disputcd".3K The Accused points out that the first of his four-part response contains a
series of objections to the Prosecution's Rule 92 bis Motion as a whole, in addition to the specific
objections presented in relation to each group of witnesses." The Accused also reiteratcs several
arguments contained in his Response, including his objection to the volume of witnesses addressed
in the Rule 92 bis Motion,4() as well as his view that the evidence of the Bosnian Muslim witnesses
is "highly unreliable, even mutually contradictory".41

IV. APPLICABLE LAW
26.

At the outset, the Chamber notes that while not explicit in the text of Rule 92 bis itself, all

evidence, including that which is admitted pursuant to the Rule,42 must satisfy the fundamental
requirements for admissibility established in Rule 89(C) and (0)43 As the Appeals Chamber has
noted:
Far from being an 'exception' to Rule 89 [ ... ] Rule 92 his identifies a particular situation in which,
once the provisions of Rule 92 hi,\' are satisfied, and where the material has probative value within
the meaning of Rule 89(C). it is in principle in the interests of justice within the meaning of Rule
89(F) to admit the evidence in written form. 4.1

27.

Rule 92 bis permits the Trial Chamber to dispense with the attendance of a witness in person

and instead admit the written statement or transcript of previous testimony of a witness in lieu of
oral testimony, where the evidence goes to proof of a matter other than the acts and conduct of the
35
36
37

J'
39

40
41
42

4.1

44

Rejoinder, para. 2.
Rejoinder, para. 5.
Rejoinder, para. 11.
Rejoinder, para. 12.
Rejoinder, para. 6.
Rejoinder, para. 5.
Rejoinder, para. 7.
Proseclltor v. Colic', Case No. IT-98-29-AR7}.2, Decision on Interlocolory Appeal ConcernIng Rule 92his(C), 7
June 2002 C-Culid Appeals Decision"), para. 12 (referring to the "intention of Rule 92his ... to qualify the previous
preference in the Rulr:s for 'live. in court' testimony, and to permit evidence to he given in written form where the
interests of justice allow provided that such evidence is probative and reliable ... ").
Rule 89 (C) provides: "A Chamber may admit any relevant evidence which it deems to have probative value".
According to Rule 89 (D), "A Chamber may exclude evidence if its probative value is substantially outweighed by
the need to ensure a fair trial".
Gu/i( Appeals Decision, para. 12.
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8-:f.G6
accused as charged in the indictment

45

Even where admissible, the Chamber is not bound to admit

such evidence, but must use its discretion and determine (i) whether admission is appropriate:" and
(ii) where the evidence is appropriate for admission, whether the Chamber will still exercise its
discretion to require the witness in question to appear for cross-examination at tria1.
is required to appear, the provisions of Rule 92
28.

ler

47

If the witness

apply.4s

Accordingly, the Chamber's Rule 92 his analysis consists of either three or four steps,

depending on the type of written testimony tendered. First, the Chamber must decide whether the
evidence is admissible in that it goes to proof of a matter other than the acts and conduct of the
accused as charged in the Indictment. Second, where the evidence is admissible, the Chamber must
decide whether it is appropriate to admit such evidence pursuant to Rule 92 his. Third, if the
evidence is admitted, the Chamber must also decide whether to exercise its discretion to require the
witness to appear for cross-examination. Finally, if the evidence submitted for admission pursuant
to Rule 92 his consists of a written statement, the formal requirements of Rule 92 his(B) must be
met.

A. Admissibility
29.

Rule 92 his provides that evidence is inadmissible under the rule if it goes to proof of the

acts and conduct of the accused as charged in the indictment. The particular meaning to be ascribed
to the phrase "acts and conduct of the accused" has been described by another Chamber of the
Tribunal as follows:
The phrase "acts and conduct of the accused" in Rule 92his is a plain expression and should be
given its ordinary meaning: deeds und helUlviollr (~l tlU' accltsed, It should not he extended by
fanciful interpretation. No mention is made of acts and conduct by alleged co-perpetrators,
suhordinates or, indeed, of anybody else. Had the rule been intended to extend to acts and conduct
of alleged co-perpetrators or subordinates it would have said SO.49

47

Rule 92 his(A).
Rule 92 his(A) CA Trial Chamb<:r muy ... admit, in whole or in part .. ") (emphasis added).
Rule 92 hi,\'(C) ("The Trial Chamher shall decide.. whether to require the witness to appear for crossexamination") (emphasis added).
Rule 92 his(C). Rule 92 fer provides:
(A) A Trial Chamber may admit, in whole or in part, the evidence of a witness in the form of a written statement
or transcript of evidence given by a witness in proceedings before the tribunal, under the following
conditions:
(i) the witness is present in court;
(ii) the witness is available for cross-examination and any questioning by the Judges; and
(iii) the witness attests that the written statement or transcript accurately reflects that witness' declaration and
what the witness would say if examined.
(B) Evidence admitted under paragraph CA) may include evidence that goes to proof uf the acts and conduct of
the accuscd as charged in the indictment.
Prosecutor v. Milo,Vevi(, Case No. IT-02-54-T, Decision on Prosecution's Request to Have \Vritlen Statements
Admitted Under Rule 92 his, 21 March 2002 (,'MiLo,fevic( Decision"). para. 22 (citation omiltcd) (emphasis added).
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8"1-65
The Appeals Chamber has specitled that the prohibition against admitting evidence that goes to
proof of the acts and conduct or the accused extends to any of the accused's acts and conduct which
could be used to show that he participated in or shared the intent of other members of an alleged
joint criminal enterprise,50 determining that Rule 92 bis excludes written evidence which goes to
proof of any act or conduct of the accused which the Prosecution relies upon to establish:
(a)
(b)
(c)
(d)
(e)
(t)

30.

that the accused committed (that is, that he personally physically perpetrated) any of
the crimes charged himself, or
that he planned, instigated or ordered the crimes charged, or
that he otherwise aided and abetted those who actually did commit the crimes In
their planning, preparation or execution of those crimes, or
that he was a superior to those who actually did commit the crimes, or
that he knew or had reason to know that those crimes were about to be or had been
committed by his subordinates, or
that he failed to take reasonable steps to prevent such acts or to punish those who
carried out those acts."

In other words, since the acts and conduct "test" is personal to the accused, the fact that

evidence tendered pursuant to Rule 92 bioi' relates to the acts and conduct of an accused's
subordinate, or to the acts and conduct of some other person for whose acts and conduct the accused
is charged with responsibility is not directly relevant to the admissibility of the evidence. Rather, it
is relevant to the overall exercise of the Chamber's discretion under Rule 92 bioi', as will be
discussed in further detail below. 52

B. Whether the Evidence Should be Admitted
31.

Although the Chamber may consider any factor in relation to the question of whether

admissible written evidence should be admitted, a non-exhaustive list of
favour of and against
(i)

)0

:1 I

52

admission~is

factors~weighing In

included in Rule 92 bis(A), and reads as follows:

Factors in favour or admitting evidence in the form of a written
statement include but lire not limited to circumstances in which the
evidence in question:

Ga/i,' Appeals Decision, paras. 9-10.
G(lliL~ Appeals Decision, para. 10. See also Prosecutor v. Lllkicf alld LlIkic\ Case No. IT-98-32/l-T, Decision on
Prosecution Motion for Admission of Evidence Pursuant to Rule 92 his, 22 August 2008 ("LlIkic Trial Decision"),
para. IS; Proseclltor v. KaradiJ'[<, Case No. IT-95-5/18-PT, Decision on Prosecution's Third Motion for Admission
of Statements and Transcripts of Evidence in Lieu of v/vu voce Testimony Pursuant to Rule 92 his (Witnesses for
Sarajevo Municipality). 15 October 2009, ("KlIradiic' October 2009 Decision"), para. 5.
Prosecutor v. Brdanin & Tafic t , Case No. IT-99-36-T, Public Version of the Confidential Decision on the
Admission of Rule 92 his Statements Dated I May 2002, 23 May 2002 ("Brdllnin May 2002 DeCision"), para. 14.
See also discussion infra para. 32.
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(ii)

32.

(a)

is of a cumulative nature, in that other witnesses will give or
have given oral testimony of similar facts;

(b)

relates to relevant historical, political or military background;

(c)

consists of a general or statistical analysis of the ethnic
composition of the population in the places to which the
indictment relates;

(d)

concerns the impact of crimes upon victims;

(e)

relates to issues of the character of the accused; or

(t)

relates to factors to be taken into account in determining
sentence.

Factors against admitting evidence in the fonn of a written statement
include whether:
(a)

there is an overriding public interest in the evidence in question
being prescnted orally;

(b)

a party objecting can demonstrate that its nature and source
renders it unreliable, or that its prejudicial effect outweighs its
probative value; or

(c)

there are any other factors which make it appropriate for the
witness to attend for cross~examination.

Although the fact that written evidence pertains to the acts and conduct of the accused's

subordinates is not detenninative of the admissibility of such evidence under Rule 92 bis, the
Appeals Chamber has stated that the rule was primarily intended to be used to establish what is now
referred to as

crime~base

evidence "rather than the acts and conduct of what may be described as

the accused's immediately proximate subordinates". 53 Thus, while the mere fact that written
evidence relates to the acts and conduct of the accused's subordinate, or of some other person for
whose acts and conduct the accused is charged with responsibility is not determinative of the
propriety of its admission under the Rule, other chambers have explicitly considered whether the
individual whose acts and conduct are described in the statement or transcript is so proximate to the
accused and the evidence is pivotal to the Prosecution's case that it would be unfair to admit the
evidence in written form
C,

54

Whether the Witness Should Appear for Cross-Examination

Where the Chamber decides to admit written evidence pursuant to Rule 92 bis, it may

33.

nevertheless require the witness to appear for
53

cross~examination,

at which point the provisions of

Calic: Appeals Decision, para. 16.
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Rule 92 ler apply.'5 One chamber has held that Rule 92 bis imparts "discretion to the Trial Chamber
whether to decide if cross-examination is appropliate under the circumstances, regardless of any
particular showing from the cross-examining party",'" In other words, where the responding party
has requested cross-examination in relation to a particular witness, the Chamber should conduct an
independent analysis of whether it is appropliate to call the witness for cross-examination,
regardless of whether the arguments of the party requesting cross-examination are persuasive
standing alone,
The Tlibunal's case law provides a number of examples of critelia used by varIOUS

34,

chambers to aid the analysis of whether to require a witness whose written evidence is admitted
pursuant to Rule 92 bis to appear for cross-examination, The Chamber may consider, inter alia:
(i)

the overliding obligation to ensure the accused a fair trial under Articles 20 and 21 of the
Statute;57

(ii)

whether the evidence in question relates to a clitical element of the Prosecution's case,
or to a "live and important issue between the parties, as opposed to a peripheral or
marginally relevant issue,,;5x

(iii)

the cumulative nature or the evidence;5Y

(i v)

whether the evidence is "crime-base" evidence or whether it relates to the acts and
conduct of subordinates for which the accused is allegedly responsible;ou

(v)

the proximity or the accused to the acts and conduct desclibed in the evidence;61 and

(vi)

where transcripts are concerned, whether the previous cross-examination was conducted
by an accused with a substantially common interest and whether the cross-examination

GaliG~

56

60

61

Appeals Decision, paras. 13-16. See u/so Brdlmin May 2002 D~cision, para. 14.
Rule 92 his (C).
Luki( Trial Decision, para. 24 (citing Prosecutor v. Miilltin()vi( et al., Case No. IT-05-87-PT, Decision on
Prosecution's Rule 92 his Motion, 4 July 2006, para. II (citations onllned)).
Prosecutor v. Sikin'ca et ut., Case No. IT-95-08-T, Decision on the Prosecution's Application to Admit Transcripts
Under Rule nbis, 23 May 2001 ("Sikiric(/ Decision"), para. 4.
Milo.fevi( Decision, paras. 24-25; See, e.,l{., Proseclltor v. Hntunin ami Tali(, Case No. IT-99-36-T, Decision on
"Objection and lor Consent to Rule 91 his Admission of \Vitness Statements Number One" Filed by Brdanin on 16
January 2002 and "Opposition du General Talic a L' Admission des Depositions Rccueillics en Application de
L'Article 92 his du Reglcmcnt" filed by Talic on 21 January 2002, para. 18 (expunging sections of transcript
dealing with actions of troops under the Accused's command, which it would have been unfair to admit against the
Accused); Karadz.i( October 2008 Decision, para. 8.
MiloJevi( Decision, para. 23.
Galic~ Appeals Decision, paras. 13-16: See also Prosecutor v. Brduf1in, Case No. IT-99-36-T. Third Decision on
the Admission of Written Statements Pursuant to Rule 92 his. 3 September 2002, para. 44; Milo.(evi( Decision,
para. 22 ("The fact that conduct is that of co-perpetrators or subordinates is relevant to whether cross-examination
should be allowed and not to whether a statement should be admitted"); Proseclltor v. lV/llrti(. Case No. IT-95-11T, Decision on Prosecution's Motion for Admission of Transcripts Pursuant to Rule 92 Ms CD) and of Expert
Reports Pursuant to Rule 94 his (,'Martic{ Decision"). 13 January 2006, para. 19; Prosecutor v. Delic{, Case No.
IT-04-83-T, Decision on Prosecution Motion for Admission of Evidence Pursuant to Rule 92 his, 13 November
2007, para. 12; Pro.recl/tor v. PenJilf, Case No. IT -04-81-T, Decision on Prosecution Motion for Admission of
Evidence Pursuant to Rule 92 HIS, 2 October 2008, para. 12; Karadiic' October 2009 Decision, paras. 8, 10.
Colic Appeals Decision, para. 15.
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of the witness in the earlier proceedings dealt adequately with the issues relevant to the
·
62
current procee dmgs.
35.

In practice, many chambers have also considered the Rule 92 bis (A)(i) and (ii) factors in the

context of determining whether a proposed Rule 92 bis witness should appear for crossexamination.

D. Expert Witnesses and Rule 94 bis
36.

Nine of the witnesses proposed by the Prosecution are expert witnesses"3 whose proposed

evidence includes statements and/or reports that are the subject of Rule 92 bis and Rule 94 bis
motions. Therefore, the Chamber finds it appropriate to discuss below Rule 94 bis, the Rule
pertaining to the testimony of expert witness, and to briefly discuss the jurisprudence of the
Tribunal with regard to the relationship between Rules 92 bis and 94 bis.
37.

Rule 94 bis provides as follows:
(A) The full statement and/or report of any expert witness to be called by a party shall be
disclosed within the time-limit prescribed by the Trial Chamber or by the pre-trial
Judge.
(B) Within thirty days of disclosure of the statement and/or report of the expert witness, or
such other time prescribed by the Trial Chamber or pre-trial Judge, the opposing party
shall file a notice indicating whether:
(i)
it accepts the expert witness statement and/or report; or
(ii)
it wishes to cross-examine the expert witness; and
(iii)
it challenges the qualifications of the witness as an expert or the relevance
of all or parts of the statement and/or report and, if so, which parts.
(C) If the opposing party accepts the statement and/or report of the expert witness, the
statement and/or report may be admitted into evidence by the Trial Chamber without
calling the witness to testify in person.

38.

The jurisprudence regarding the relationship between Rules 92 bis and 94 bis is varied and a

number of factors have been considered in determining how the rules interact and to what degree
each influences a chamber's analysis of the admissibility of a particular piece of expert evidence,
including: (i) whether the evidence consists of statements, transcripts of prior testimony, and/or
expert reports;"4 (ii) whether or not the opposing party objects to the evidence;"5 (iii) whether prior
(02

64

Prosecutor v, Mi/oJevic:, Case No. IT-02-54-T, Decision on Prosecution Motion for the Admission of Transcripts
in Lieu of Vivu \'()ct' Testimony Pursuant to Rule 92 his(D) - Fora Transcripts, 30 June 2003, paras. 38-42;
Sikirica Dccision, para. 4.
Witnesses Nos. 8, 9. 10, 11, 12, 13, 14, 17, and 18.
See, e.g,. MartiL! Decision. para. 47; Proseclltor v. Prlic..r, Stojh(, Praljak, Petkovic, CoriL(, alld Pt/.fic, Case No. IT04-74-T, Decision on the Prosecution Motions for Admission of Evidence Pursuant to Rule 92 hi.\' of the Rules, 8
December 2006 (English translation), 08 January 2007 (French original) ("Prli( et al. December 2006 Decision"),
para. 22.
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evidence given before the Tribunal was subjected to adequate cross-examination;66 and (iv) whether
the evidence has been tendered under one or both rules.
39.

67

Where, as here, a party has tendered transcripts of expert testimony along with associated

exhibits such as expert reports pursuant to Rule 92 bis, while also following the notice and
disclosure regime of Rule 94 bis with regard to many of the same expert reports, the Chamber must
decide the following:

40.

(i)

Whether and to what extent Rule 92 bis and/or Rule 94 bis govem the admission of
transcripts of prior testimony of expert witnesses and associated exhibits, including
expert reports; and

(ii)

Whether and to what extent Rule 92 bis and/or Rule 94 bis govem the Chamber's
discretionary analysis of whether an expert witness should be called for crossexamination when the opposing party objects to the admission of that expert's report(s).
The jurisprudence of the Tribunal shows that Rule 92 bis is lex specialis with regard to the

admission of transcripts and/or written in lieu of oral testimony, even when applied to transcripts of
prior testimony of expert witnesses 6H A number of chambers have also determined that Rule 92 bis
govems the admissibility of expert reports tendered as exhibits associated with the transcripts of
.

.

pnor testImony.
41.

69

A majority of chambers have held that Rule 92 bis also govcms a chamber's discretionary

analysis of whether to require an expert to appear for cross-examination when an opposing party
objects to the admission of the expert's report(s), but Rule 94 bis(C) int1uences this discretion to
varying degrees. Most chambers considering the issue have held that the right to cross-examination
granted to an opposing party in Rule 94 bis(C) removes or at least reduces the discretion bestowed

65

See, e.g,. Proseclltor v. Mrksic, Radi( and SIUivQfu'f.anin, Case No. 11'-95-13/1-1', Confidential Decision on
Prosecution's Motion for Admission of Transcripts and Written Statements Pursuant to Rule 92 his, 21 October
2005 ("MrksiL' et "I. October 2005 Decision"). para. 10.
See, e.g,. Prlic.( t't al. December 2006 Decision, paras. 23, 27.
Proseclltor v. Karadf.i(, Case No. IT-95-5118-T, Decision on Prosecution's Motion for Admission of Evidence of
Eight Expert", Pursuant to Rules 92 his and 94 his, 9 November 2009 ("KaradfiL~ November 2009 Decision"), para.
24.
See CaliL: Appeals Decision, para 18, 27; Mrksi( et al. October 2005 Decision, para. 10; Marth( Decision, paras.
23,35-36,47; Proseclltor v. Popovic, Beam, Nikolic, Borovcanin, Mileti(, Cvero, (/1/(/ Pandllrevic., Decision on
Prosecution's Confhlentiai Motion for Admission of Written Evidence in Lieu of Viva Voce Testimony Pursuant
to Rule 92 his. 12 September 2006 ("Popo)'iL' et a/. September 2006 Decision"). para ..52: i'rliL' et al. December
2006 Decision, para. 22; Blit see ProseclItor v. S[ohodun Milo.revh(, Case No. IT-02-54-T, Decision on
Prosecution's Application for Admission of Written Statement of Dr. Berko Zeceyic Pursuant to Rule 92 hi.\' (A), 9
September 2003, p. 2; Prosecutor v. S[ohodan MiloJevi(, Case No. IT-02-54-T, Decision on Prosecution's
Submission of the Expert Reports of Hclge Brunhorg Pursuant to Rule 94 his and Motion for the Admission of
Transcripts Pursuant to Rule 92 his (D). 30 October 2003. p. 4. (the Milo"evi,' Trial Chamber stated in both
decisions that the proper procedure [0 he followed for admitting expert evidence is Rule 94 his).
CaliL! Appeals Decision, para. 41; Karadzl/ November 2009 Decision. para. 17.
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upon a chamber by Rule 92 his with regard to cross-examination. 70 According to this approach, and
in accordance with the Rule 94 his procedure, if an opposing party does not accept expert reports
which have also been tendered as associated exhibits under Rule 92 his, cross-examination should
be granted

71

E. The Admission of Exhibits Associated with Prior Testimony
42.

In addition to a witness's prior testimony or statement(s), a chamber may admit into

evidence exhibits that "form an inseparable and indispensable part of the testimony': along with the
testimony or statement itself.

72

Not all material referred to in a witness's testimony should

necessarily be considered inseparable and indispensable, however. For a proposed exhibit to be
considered inseparable and indispensable, the witness must have discussed the material during the
testimony to such an extent that the testimony would become incomprehensible or lose probative
value without the respective exhibit. 73

V. DISCUSSION
A. Introduction
43.

As a preliminary matter, the Chamber finds it appropriate to address some issues

encountered when analysing the Prosecution Rule 92 his Motion. First, the Motion does not clearly
identify which evidence is being proposed for admission. The proposed Rule 92 his witnesses are
listed in the body of the Motion as well as in Appendices A and B of the Motion. Appendix B of the
Motion contains a list of the proposed evidence, including the dates of prior testimony for each
witness and the exhibit numbers assigned in previous proceedings to the materials tendered as
exhibits associated with prior testimony pursuant to the Rule 92 his Motion. In addition to these
lists, the Prosecution provided the Chamber with electronic copies of the proposed evidence on a
CD-ROM. The Chamber, however, found several errors and inconsistencies within and between the
7()

71
72

Prosecutor v. Blagojevid and Jokid. Case No. IT-02-60-T, Decision on Prosecution's Motions for Admission of

Expert Statements, 7 November 2003 ("Blago;evic! Decision"), para. 27; Mrksid et al. October 2005 Decision,
para. 10; Marti{ Decision, paras. 23, 35-36, 47; Popovh( et al. September 2006 Decision, para. 52; Karadlhf
November 2009 Decision, para. 24.
KumdZi{ November 2009 Decision, paras. 23-24.
Prosecutor v. Naletilh{ and MartiflOvi{, Case No. IT-98-34-PT, Decision Regarding Prosecutor's Notice of Intent
to Offer Transcripts Under Rule 92 his (D), 9 July 2001, para. 8. See also Prosecutor v. Blagojevic' and jokiL',
Case No. IT-02-60-T, First Decision on Prosecution's Motion for Admission of Witness Statements and Prior
Testimony Pursuant to Rule 92 his, 12 June 2003, para. 30; Popov/c et al. September 2006 Decision, para. 24; and
Prosecutor v. Dordevi(, Case No. IT-05-S7/1-T, Decision on Prosecution's Motion for Admission of Transcripts
of Evidence in Lieu of Viva Voce Testimony Pursuant to Rule 92 his ("f)ordevi({Decision"), 16 March 2009.
fJordevi({ Decision. para. 38. See also Prosecutor \'. Luki(( and LlIki(, Case No. IT-98-321l-T. Decision on
Confidential Prosecution Motion for the Admission of Prior Testimony with Associated Exhibits and Written
Statements o[ Witnesses pursuant to Rule 92 ter. 9 July 2008, para. 15; Karadti(( October 2009 Decision, 15
October 1009, para. 11.
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body of the Motion; Appendix A and B of the Motion; and the proposed evidence provided to the
Chamber.

74

discrepancies.

Accordingly, the Chamber notified the Prosecution of the existence of such
75

The Prosecution replied on the same day, stating that Appendix B of the

Prosecution Rule 92 his Motion-a spreadsheet listing the witness names, dates of prior testimony,
and former exhibit numbers of the proposed associated exhibits-was to be considered the
authoritative list of the proposed evidence. 76 The Chamber has thus based its analysis on the
proposed evidence as listed in Appendix B.
44.

Second, the Chamber considers unfortunate the Prosecution's failure to provide the

Chamber with infom1Ution that would have been very helpful to the Chamber's analysis of the
proposed evidence. For example, the Prosecution did not provide the Rule 65ter numbers in the
instant case for any of the proposed evidence, nor did it provide the Chamber with an indication of
the trials in which each of the associated exhibits were admitted. The Chamber also observes that
the Prosecution has tendered the same documents mUltiple times through different witnesses.
45.

As another preliminary matter, the Chamber notes that the Prosecution has not listed all of

the previous testimony of some witnesses in Appendix B. These include Witnesses Nos. 20, 61,
119, 140, 141, 142, and 190, for whom transcripts of the witnesses' testimony in the Blagojevic
case on certain dates were not tendered with the Rule 92 his Motion. Because these previous
transcripts were not listed in Appendix B, and were therefore not effectively tendered, the Chamber
has not considered them for the purposes of this Decision. Similarly, the Prosecution has not
provided the Chamber with the proposed evidence or related information with respect to Witness
No. 182 and, therefore, the Chamber has not considered this witness for the purposes of this
Decision.
46.

In the discussion which follows, the Chamber has examined the submissions of the parties

with respect to the proposed evidence tendered in the Rule 92 his Motion. As a result of the very
large number of witnesses included in the Rule 92 his Motion, as well as the voluminous
submissions of the parties, the Chamber will not summarise the evidence of each of the 107
witnesses considered in this Decision. Instead, the Chamber has grouped the witnesses into six
74

7'5

76

For example, paragraph 11 of the Rule 92 his Motion mistakenly refers to Appendix A as "Appendix 13", and
Appendix B as "Appendix AI', Furthermore, for many witnesses there are discrepancies between the Appendices
and the materials provided to the Chamber. For example, for Witness No. 2, Appendix A lists 8 days of testimony
from 4 trials, Appendix B lists 6 days of testimony from 3 trials, and the CD submitted with the Rule 92 his
Motion contains only 2 days of testimony from I trial.
On 25 January 20lO, the Chamber sent an email to the Prosecution, with a copy to the Accused's Legal Associate,
noting that there were several discrcpancies in the Rule 92 his Motioo.
On 25 January 2010, the Prosecution replied to the Chamber, copying the Accused's Legal Associate, correcting
the mistaken references to the Appendix and informing the Chamber that "the complete list of each witness's
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categories based on its analysis of the proposed evidence and submissions, namely: (i) experts; (ii)
United Nations (HUN") personnel; (iii) Bosnian Muslims; (iv) intercept operators; (v) Bosnian
Serbs; and (vi) additional witnesses.
47.

The Chamber further notes that the voluminous nature of the parties' submissions regarding

the proposed evidence has led the Chamber to discuss below only those submissions which are, in
the view of the Chamber, relevant to its Rule 92 his analysis; unclear and/or irrelevant submissions
have necessarily been disregarded.

B. Experts
I. Summary

48.

The Prosecution proposes the admission of the prior testimony and associated exhibits of

nine expert witnesses pursuant to Rule 92 his: Witnesses Nos. 8,9, 10, 11, 12, 13, 14, 17 and 18 77
Eaeh of their proposed evidence relates to the events and crime base alleged in the Indictment and
includes overviews and expert reports from senior Prosecution investigators regarding the
Prosecution's forensic investigative methodologies, as well as the creation and maintenance of lists
of missing persons. The proposed evidence also includes previous testimony and expert reports
pertaining to handwriting analysis; forensic pathology and the identification of victims; and the
archaeological and anthropological examinations of grave sites, human remains, and related
evidence.
49.

The evidence proposed for these nine expert witnesses has been the subject of the parties'

submissions pursuant to both Rule 92 his and Rule 94 his. While the Prosecution submits the
witnesses' expert reports and related materials as exhibits associated with their prior testimony,

testimony and accompanying exhibits which the Prosecution proposes for Rule 92 his admission" was contained in
J7

Appendix B.
It is unclear whether the Prosecution tenders the proposed evidence of Witnesses Nos. 2 and 6 as that of expert
witnesses. \Vhile the body of the Prosecution Rule 92 his Motion states that eleven experts are tendered (para. 34),
and Witnesses Nos. 2 and 6 are mentioned in a related footnote (fn. 35), these eleven experts are not clearly listed
in the Motion. Also, Appendix A or the MOlion lists Witnesses Nos. 2 and 6 under the separate heading of
"OTP/ICTY WITNESSES" rather than induding them in the "EXPERT WITNESSES" section. Similarly, both
witnesses are referred to as "OTP WITNESSES" rather than "ICTY EXPERTS" in subsequent submissions (see,
e.g., "Notice and Motion Concerning Prosecution's Submission of Its Updated Rule 65ter Exhibit List, Witness
List and Witness Summaries with Confidential Appendices A, Band C", filed confidentially on 7 May 2010,
Appendix 13, p. 1). Furthermore, only onc of the witnesses, Witness No. 2, is the subject of a Prosccution 94 his
submission. For these and other reasons, Witnesses Nos. 2 and 6 arc considered separately in the "additional
witnesses" section of the instant Decision.
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which is proposed for admission pursuant to Rule 92 bis, many, but not all, of the expert reports
have also been the subject of submissions relating to the notice regime set out in Rule 94 bis 7H
2. Submissions
50.

In support of the admission of the experts' evidence pursuant to Rule 92 bis, the Prosecution

submits that the expert evidence does not go to the acts or conduct of the Accused as charged in the
Indictment and largely pertains to matters which are not in dispute 79 The Prosecution further claims
that the testimony of each expert witness is cumulative within the meaning of Rule 92 bis. x(l
Moreover, the Prosecution highlights that the witnesses' qualifications and the reliability of their
testimony have been challenged in at least one, if not more, trials before the Tribunal. xl In this
regard, the Prosecution submits that the proposed expert witnesses have been adequately crossexamined in previous trials and, therefore, their evidence should be admitted without crossexamination in the instant case. <2 The Prosecution's submissions do not address the relationship
between Rule 92 bis and Rule 94 bis or the inl1uence, if any, of Rule 94 bis on the Chamber's
discretionary powers to require a witness to appear for cross-examination pursuant to Rule 92
bis(C).

51.

As a procedural matter, the Accused submits that Rule 92 bis does not apply to the

admission of expert evidence. 83 Rather, he argues, Rule 94 bis and Rule 92 bis are each lex
specialis; Rule 94 bis relates to expert testimony, while Rule 92 bis is "the rule according to which

a witness should testify viva voce".<4 Had Rule 92 bis been intended to pertain to expert evidence,
he contends, such intent would be clear within the text of the Rule. s5
52.

In the view of the Accused, expert evidence must be considered only under Rule 94 bis,

which, he argues, confers a right on any objecting party to cross-examine any expert whose
testimony that party does not accept. X6 In this regard, the Accused reiterates that in addition to
objecting to the admission of the transcripts of the expert witnesses' prior testimony and associated
exhibits, he also objected to the expert reports and requested cross-examination of the proposed

The Prosecution Rule 94 his Notice discloses and tenders the expert reports for the following witnesses whose
previolls testimony and associated exhibits including expert rcports arc also tendered pursuant to Rule 92 his:

80

H6

Witnesses Nus. 2, 9,10,11,12,13.14,17, and 18.
Rule 92 hi.\' Mutlon. para. 34.
Rule 92 hi.\' Motion, Appendix A, pp. 2-6.
Rule 92 hi.\' Motion, para. 34.
Rule 92 hi.\' Motion, paras. 31, 34.
Response Part One, para. 76.
Response Part Onc, para. 89.
Response Part Onc, para. 86.
Response Part Onc, para. 87.
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expert witnesses, as outlined in the Defence Rule 94 bis Notice. X7 The Accused thus argues that the
resulting right to cross-examine the expert witnesses cannot be "derogated" by applying the
xx
discretionary provisions of Rule 92 bis relating to cross-examination.
53.

Alternatively, the Accused submits that if Rule 94 bis(C) does not automatically grant a

right to cross-examination for an objecting party, the expert nature of the evidence should be a
factor considered by the Chamber in favour of allowing cross-examination under its discretion
pursuant to Rule 92 bis. XY
54.

The Accused further argues that all of the proposed expert reports pertain to key elements of

the Prosecution's case, as demonstrated by the number of expert witnesses proposed by the
Prosecution and the reliance of the Prosecution's Pre-Trial Brief on this evidence.

9o

In addition, he

contends that much of the proposed expert evidence is not actually cumulative, as the Prosecution
claims, because the statement of one expert is merely repeated in the statement of another. 91
Moreover, he asserts that the evidence is not cumulative because the testimonies cover different
fields of expertise and do not consider the same questions or establish the same facts. 92
55.

Although he acknowledges that the proposed experts' qualifications and competence to

provide relevant statements are not particularly contentious matters, the Accused notes that neither
bears on his objections to the methods used in their respective analyses

93

Instead, the Accused

challenges the reliability and probative value of their previous testimony and expert reports 94 In
this regard, the Accused asserts that a large number of the reports contain conclusions made by
other experts, rather than the expert witnesses themselves, and suggests that the portions containing
such conclusions be redacted

95

He claims that the only way to resolve the questions regarding

relevancy, reliability, the scope of expertise, and "other matters raised by these reports" is to require
the proposed expert witnesses to appear for cross-examination 96
56.

Furthermore, the Accused submits that the fact that some of the expert testimonies and

accompanying exhibits were admitted in the Blagojevic case without cross-examination is irrelevant
because the present case, in which the Accused strongly objects to their admission, is
Response Part One, paras. 82-83.
Response Part One, para. 88.
l)()

Response Part One, paras. 77, 92, 94.
Response Part One, para. 78.

Response Part Onc, paras. 96-97.
Response Part Onc, para. 97.

Response Part Onc, para. 94.
94

Response Pari One, para. 94.

y\

Response Part One. paras. 83. 94.

96

Response Part One, para. 94.
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distinguishable from the Blagojevic case where the defence did not object 97 For Witness No. 8, the
Accused lists subjects that he considers were not adequately covered during the previous crossexaminations including, inter alia, the methods used for demographic analysis; and the reliability of
DNA analysis and lists of victims and/or missing persons."'
3. Analysis
57.

As a preliminary matter, the Chamber Ilnds that the proposed evidence for all nine of the

above expert witnesses is relevant and probative pursuant to Rule 89(C). Furthennore, the Chamber
agrees with the Prosecution that none of the testimonies of these nine expert witnesses goes to the
acts or conduct of the Accused as charged in the Indictment, and is therefore admissible under Rule
92 bis(A).

58.

Moving to the submissions with regard to the relationship between Rule 92 bis and Rule 94

bis, the Tribunal's jurisprudence, although varied, generally supports the Accused's submission that

where proposed expert evidence has been the subject of submissions pursuant to both Rules 92 bis
and 94 bis, the provisions of Rule 94 bis(C) give an objecting party an opportunity to cross-examine
an expert witness on his/her expert reports. YY The jurisprudence also generally supports the
alternati ve argument that if Rule 94 bis(C) does not grant a right to cross-examination of an expert
witncss for an opposing party, the nature of such expert evidence is a factor to be considered in
favour of allowing cross-examination in the Chamber's discretionary analysis under Rule 92 bis.

11I1I

Moreover, the Chamber notes that other jurisprudence not cited by the Accused supports the similar
alternative claim that if cross-examination of expert witnesses remains discretionary pursuant to
Rule 92 bis, then the relevant Chamber must exercise such discretion "in light of' the protections
offered by Rule 94 bis(C). lill
59.

Therefore, for the reasons stated above, this Chamber is of the view that Rule 92 bis governs

the admissibility of the tendered transcripts of previous testimony and the associated exhibits which
include expert reports, but that the provisions of Rule 94 bis(C) intluence the Chamber's discretion
with regard to cross-examination to such an extent that all of the expert witnesses offered in the

100

]()1

Response Part Onc, para. 80.
Response Part One. para. US.
Bla~(4evicf Decision, para. 27; /\I/rk.\'/({ et al. Octoher 2005 Decision, para. 10; Martic Decision, paras. 23, 35-36,
47; PopoviL.: et al. September 2006 Decision, para. 52; ihid" Separate Opinion of Judge Kimbcrly Prost, para. 2;
KaradiiL( November 2009 Decision, paras. 24, 43.
Popovi(( et al. September 2006 Decision, para. 51; Prosecutor v. Dordevit.(, Case No. IT-05-8711-T, Decision on
Prosecution's Motion for Admission of Transcripts of Evidence of Forensic Witnesses in Lieu of Vivu Voce
Testimony Pursuant to Rule 92 BIS. 11 February 2009, para. 8; Kurudii" November 2009 Decision, para. 25.
Blag(~jeviL( Decision, para. 27; }Jopovi( et al. September 2006 Decision, paras. 51-52.

Case No. IT-O:i-8S/2-T

20

07 July 2010

Prosecution's Rule 92 bis Motion should be required to appear for cross-examination pursuant to
Rule 92 bis(C).102
60.

As the Chamber Ends the above procedural arguments dispositive with respect to the

question of admissibility and cross-examination, there is no need to enter into a lengthy discussion
regarding the submissions of the parties with respect to each expert witness. Nevertheless, the
Chamber notes that it would have reached the same result had it not considered the relationship
between Rule 92 bis and Rule 94 bis, as the weak cumulative nature of much of the proposed
evidence, as well as its relation to live and imp011ant issues in the case against the Accused would
have mandated cross-examination pursuant to Rule 92 bis(C). In this respect, the Chamber also
considers that the specialized nature of the proposed expert evidence is indeed a factor weighing in
favour of allowing cross-examination in its analysis under Rule 92 bis(A)(ii)(c).
C. UN Personnel

I. Summary
61.

The Prosecution submits the prior testimony and associated exhibits of eight UN military

personnel pursuant to Rule 92 bis: Witnesses Nos. 20, 21, 22, 23, 24, 25, 28, and 36. All were
members of the UN's Dutch Battalion CDutchBat"), with the exception of Witness No. 36, who
was a UN Military Observer CUNMO"). The proposed evidence of each of these witnesses relates
to the events and crime-base alleged in the Indictment, mainly with regard to the collapse of the
Srebrenica enclave; the movement of people into Potocmi; the conditions and events there
including the alleged separation of men and women; and the movement of people out of POlocari
on/around 12 and 13 July 1995.
2. Submissions
62.

The Prosecution submits that the proposed evidence of each of the eight witnesses does not

relate to the acts or conduct of the Accused and "bears sutJicient indicia of reliability as recognised
by the Krstic, Blagojevic and Popovic Trial Chambers". 103 The Prosecution also asserts that the
testimony of the above witnesses is cumulative with, illter alia, the Rule 92 ler testimonies of
Witnesses Nos. 19 and 26. 104 The Prosecution further contends that the testimony or the above
102

Although nol the subjecl of Ihe Prosecution's Rule 94 his Notices, the proposed evidence of Witness No. 8 is
dearly that of an expert natun: ancl tht: witness is listed as an "expert" in ProseclItion .submissions (see e.!?
Prosecution Rule 92 his Motion, Appendix A. p. 2: and "Notice and Motion Concerning Prosecution's Submission

103
lD4

of Its Updated Rule 65tcr Exhibit List, Witness List and Witness Summaries with Confidential Appendices A, B
and C", filcd confidentially on 7 May 2010. Appendix B, p. 1.).
Rule 92 his Molion, para. 37.
See. e.!.:., Appendix A to the Rule 92 his Motion, entries for Witnesses Nos. 20 and 25.

Case No. IT-05-XS/2-T

21

07 July 2010

witnesses goes to proof of the crime base and at least partially relates to relevant historical and
ml'1'Itary bac k groun d . IOS
63.

The Accused objects in principle to the admission of seven of the eight DutchBat witnesses'

testimonies pursuant to Rule 92 his, arguing that this constitutes "a totally inappropriate manner" in
which to make use of the rule.

106

He also asserts that "circumstances conceming the Dutch

Battalion are pivotal in this case" and that none of the DutchBat witnesses have been crossexamined regarding their preparation for their deployment or the reasons why some members left
Srebrenica and went to Zagreb. I07 Without offering support, the Accused suggests that the DutchBat
witnesses may not be reliable, implying that they may be biased IOS or may "be under an obligation .
. . to promote the official version of events in order to protect ... the national security of the
Kingdom of the Netherlands".

IOY

Finally, the Accused suggests that because their testimony is

inconsistent with that of Colonel Karremans in the Blagojevic case, it must be given limited
probative value. llo
64.

For Witnesses Nos. 24 and 25, the Accused makes no specific objections, while for Witness

No. 28, the Accused argues only that the previous cross-examination in the Blagojevic' case was not
sufficient. He also contends that much of the testimony of the other witnesses is based on hearsay
and/or speculation, and requests cross-examination on topics such as the rules of engagement and
strategy of DutchBat and how these were applied in and around Potocari; III the humanitarian aid
convoys, which he argues was not available during previous trials; 112 and the relationship between
UN military personal and ABiH forces as well as their contact with VRS personnel in and around
Potocari. ll3
3. Analysis
65.

As a preliminary matter, the Chamber notes that the Accused's allegation regarding the

reliability of the eight UN Personnel witnesses' evidence is unsubstantiated, and therefore finds that
such evidence is relevant and probative pursuant to Rule 89(C). Furthermore, the Chamber notes
that none of the testimony of the eight UN military personnel goes to the acts or conduct of the

]()5

106
107

lOll
Hl9
110

III
112

11.1

See, e.g., Appendix A to the Rule 92 his Motion, entries for \Vitncsses Nos. 23 and 28.
Response Part Three, para. 26.
Response Part Three, para. 31.
Response Part Three, para. 34 ("the Dutch Battalion ... openly took the Muslim side throughout the connict").
Response Part Three, para. 36.
Response Part Three, para. 30.
Response Part Three, paras. 62, 90-92.
Response Part Three, paras. 83,92, 115.
Response Part Three. paras. 63.103, 107.
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Accused as charged in the Indictment, and it is thcrefore admissible under Rule 92 bis (A).
Moreover, the Chamber observes that the previous cross-examinations in the Krstic', Blagojevic and
Popovic cases arc not demonstrably inadequate and cover many of the same subjects as proposed

by the Accused. Further, the Chamber considers that much of the testimony goes to proof of the
crime base and often relates to the relevant historical, political, and/or military background. Finally,
the Chamber finds that much of the proposed evidence is indeed cumulative with that of Witnesses
Nos. 19 and 26 who have testified pursuant to Rule 92 ler. Each of these factors weigh in favour of
admission without cross-examination under Rule 92 bis(A).
66.

In the view of the Chamber, however, several of the DutchBat witnesses' proposed evidence

(i) goes to proof of the acts and conduct of proximate members of the alleged JCEs and (ii) pertains

to live and important issues between the parties. In particular, Witness No. 20's testimony addresses
his attendance at each of the three Hotel Fontana meetings, meetings with Colonel Ljubisa Beara,
and the alleged separation of Bosnian Muslim men from the convoy near Tisca. Witness No. 21's
testimony describes the situation in the enclave since January 1995, the alleged separation of
Bosnian Muslim men from the women and children at Potocari, as well as the presence of General
Ratko Mladic and Captain Momir Nikolic there. Witness No. 22 testified about accompanying
womcn and children from Potocari, that he saw Bosnian Muslim men detained at a football field
near Nova Kasaba, and about a brief meeting with Beara, during which Beara allegedly arranged
for Witness No. 22's safe return to Potocari. Witness No. 23 testified about the restriction of aid
convoys, as well as the discovery of nine bodies near a stream outside the compound in Potocari.
Additionally, the testimony of Witness No. 36, a UN Military Observer, relates to his contact with
senior VRS of/icers in charge of the alleged separation within and transport from Potocari, and to
his having witnessed the separation of the men and women prior to the women and children's
transportation out of the enclave. The Chamber considers that the above testimonies thus concern
live and important issues bctween the parties and pertain to proof of the acts and conducts of
proximate membcrs of the alleged leEs - factors which, pursuant to Rule 92 bis(A)(ii)(c), weigh in
favour of requiring these witnesses to appear for cross-examination.
67.

While the proposed evidence of Witnesses Nos. 24 and 25 also addresses some acts and

conduct of other members of the alleged JCEs, in the Chamber's view, this evidence concerns
matters which are not sufficiently proximate to the Accused to require cross-examination when
balanced with the factors in favour of admission without cross-examination. Similarly, while the
proposed evidence of Witness No. 28 addresses a number of important issues, the Chamber does
not find them to be so live and important to the case against the Accused that cross-examination is
required when balanced with the factors in favour of admission without cross-examination.
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B,+,sl
68.

Accordingly, for the reasons stated above, the Chamber, after considering and balancing all

the relevant factors, will provisionally admit the proposed evidence of Witnesses Nos. 24, 25, and
28 pursuant to Rule 92 bis(A) and will provisionally admit the proposed evidence of Witnesses
Nos. 20, 21, 22, 23, and 36 pursuant to Rule 92 bis(C).

D, Bosnian Muslims

1. Summary
The Prosecution requests the admission of the written evidence of twenty-eight witnesses

69.

whom it groups together as "Bosnian Muslim Victims/Survivors". 114 This group of witnesses is
comprised of survivors of various alleged executions, family members of victims or missing
persons, and victim impact witnesses. Their testimony relates to subjects such as leaving their
homes for the Srebrenica or Zepa enclaves; joining and travelling with the column; surrendering to
VRS forces; their transportation to and/or the conditions in places such as Potocari, Sandici
Meadow, Petkovci Dam, and Branjevo Military Fann; witnessing alleged executions; and the
alleged separation of men and boys from women and children.
70.

In particular, this group of witnesses includes the evidence of two witnesses who merit

additional description: Witness No. 47, a former resident of Zepa whose viva voce testimony in the
Popovic case dealt with his escape from the enclave by swimming across the Drina liver; and

Witness No. 54, a Branjevo Farm survivor whose viva voce testimony in the Krstic trial was
admitted pursuant to Rule 92 bis in the Hlagojevic and Popovic cases and concerns the events at
Branjevo Farm, including the identification of a group who allegedly participated in the executions
there.
2. Submissions
71.

According to the Prosecution, the proposed evidence of the Bosnian Muslim victim/survivor

witnesses "goes to proof of the crime-base and victim impact that underlies the Indictment's
charges". 115 The Prosecution also contends that the evidence of most of the Bosnian Muslim
victim/survivor witnesses is cumulative of other witnesses who will testify in court, and that it

114

Rule 92. h/s Motion, para. 35. The Prosecution requested that Witnt:ss No. 38's evidence be considered for
admission pursuant to Rule 92 rer, rather than Rule 92 his. Prosecution's Motion for Leave to Amend the Witness
List, Admission of Evidence Pursuant to Rule 92 ler, and Protective Measures, with Appendices, 11 February
2010, paras. 4, 26. Accordingly, this Decision considers the admission of the written evidence of twenty eight

ralher than Iwenty nine Bosnian Muslim wilncsses: Wilnesses Nos. 41, 45. 46, 47, 51, 52, 54, 56. 57, 61, 63, 64,
65,66,67,68,69,70,71,72.73,74,75,76,77,78,79, and 80.
115

Rule 92 his Motion. para. 35.
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8750
relates to the relevant historical background. IIn The Prosecution further submits that many of these
witnesses have appeared before the Tribunal and should not therefore be required to appear again
unless "absolutcly necessary" due to the traumatic nature of their experiences. 117 Finally, the
Prosecution submits that the proposed evidence for this group of witnesses "has already been
deemed proper for submission under Rule 92 his, as the Blagojevic Trial Chamber admitted much
of it under the Rule without cross~examination".IIH
72.

The Accused objects in principle to the admission of such a large percentage of the total

number of Bosnian Muslim victim/survivor witnesses' evidence being admitted pursuant to Rule 92
119
his. He also argues that the evidence is generally too pivotal to the case to be appropriate for
admission pursuant to Rule 92 his. 120 Citing the fact that much of the proposed cvidence addresses
the formation and movement of the column as well as the "situation in Potocari" as examples,121 he
asserts that "this evidence relates to matters of vital importance to the Prosecution case". 122 The
Accused points to what is now paragraph 224]23 of the Prosecution's Amended Pre~Trial Brief, one
of the paragraphs in which the Prosecution alleges that one of the Accused's contributions to the
lCE to murder the able-bodied men from Srebrenica involved making proposals aimed at
"block[ing] and captur[ing] the Bosnian Muslim men [from the column]". 124 The Accused also
submits that the answer to "the question of whether he facilitated forcible transfer and deportation
125
depends to a great extent on thc circumstances", including the formation of the column.

73.

The Accused also argues that the proposed evidence of the Bosnian Muslim witnesses is

inappropriate for admission pursuant to Rule 92 his because it is not cumulative. According to the
Accused, the testimonies "differ regarding important circumstances that are crucial to this case".]2n
Regarding the question of whether the witnesses should be required to appear for

cross~

examination, the Accused reiterates that his defence strategy differs from that of other Defences, as

"'

117
11X
119

120
121

Rule 92 his Motion, para.3S.
Rule 92 his Motion. para. 36.
Rule 92 his Motion, para. 36.
Response Part Two, para. 2.
Response Part Two. para. 4.
Response Part Two, paras. 9-1 I.

122

Response Part Two. para. 2.

ID

With the filing of the Prosecution's Amended Pre-Trial Brief, para. 207 of the original Pre-Trial Bricl' (to which
the Accused refers) became para. 224. In fact, paras. 225-234 of the Amended Prc-Trial Brief expand on similar
allegations.

124

Prosecution's Amended Prc-Trial Brief, para. 227.

125

Response Part Two, paras. 15, 18.
Response Part Two, para. 5.

126
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he seeks to challenge the Prosecution's evidence by cross-examining the Bosnian Muslim
.
127
.
wItnesses,
rat her than by ca 11'mg h'IS own witnesses.

74.

In addition to his objections to this group of witnesses as a whole, the Accused makes

particularised submissions pertaining to each witness's proposed evidence, including his request for
cross-examination on specific topics. These topics include, inter alia, the formation, composition,
and functioning of the column; IlK whether certain witnesses were members of the ABiH; 12~ the
presence and role of the ABiH with respect to the column;13o the reasons behind several witnesses'
fear of Serbs; 131 the circumstances leading up to and surrounding witnesses' transportation to and/or
detainment at certain alleged holding andlor execution sites;

132

and questions regarding the

Accused's submissions that several of the witnesses are biased andlor that their testimony is
unreliable. m

75.

The Accused raises specific objections relating to the bias, credibility, and/or unreliability of

the proposed evidence of Witnesses Nos. 45, 46, 47, 51, 54, 57, and 77. The Accused also
specifically opposes on authenticity grounds the proposed evidence of Witnesses Nos. 63, 64, 65,
71, 72, and 73. The Accused questions the authenticity of each of these six sets of statements,

pointing to inconsistencies in the statements regarding the relevant witness's literacy, signature,
and/or adoption of the statement. Moreover, the Accused asserts that each of these six witnesses
should be called for cross-examination because they are illiterate.
3. Analysis

76.

As a preliminary matter, the Chamber finds that the proposed evidence of all 28 Bosnian

Muslim victim/survivor witnesses is prima facie relevant and probative pursuant to Rule 89(C). The
Chamber also observes that none of the proposed evidence of these witnesses relates to proof of the
acts or conduct of either the Accused or proximate members of the alleged lCEs. Moreover, the
Chamber finds that the proposed evidence of all 28 Bosnian Muslim victim/survivor witnesses is
appropriately characterised as crime base evidence. In the Chamber's view, the proposed evidence
of each of these witnesses, with the exception of Witness No. 47, is sufficiently cumulative within
the meaning of the Rule. Finally, the Chamber finds that the traumatic nature of the experiences of
these witnesses and the related hardships that appearing for cross-examination might cause them are
127

12')
1-'0
131
1:12

Response Part Two, para. 22.
Part Two,
Part Two.
Part Two.
Parl Two,
See, e.g,. Response Parl Two,
See, e.g,. Response
Sce, e.g .. Response
See. e.K .. Response
See. e.!!,. Response
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134, 138, 139, 155, 161.
109, 121, 129, 159.
55. 137, 144, 161.
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additional factors in favour of admitting the proposed evidence pursuant to Rule 92 bis without
requiring the respective witnesses to appear for cross-examination.
77.

Despite the Accused's objection to the admission of such a large percentage of the total

number of Bosnian Muslim victim/survivor witnesses pursuant to Rule 92 bis, the Chamber notes
that there is nothing in the Rule or the jurisprudence that suggests that the proportion of a certain
category of witnesses whose evidence is proposed for admission pursuant to Rule 92 bis is
dispositive with respect to the analysis of whether the evidence can or should be admitted under the
Rule. Moreover, the Chamber is of the view that one of the purposes of the rule is to facilitate the
admission of such crime-base evidence. 134 Similarly, the Chamber considers that the Accused's
arguments regarding the relevance of these witnesses' testimony to the question of his
responsibility seem to blur the distinction between evidence related to the crime base, background,
or the impact of crimes on victims; and evidence regarding his acts or conduct as charged in the
Indictment. It is clear from the wording of Rule 92 bis as well as the jurisprudence that while the
latter type of evidence is expressly inadmissible, 135 the Rule is meant to facilitate the admission of
the fanner.
78.

Furthermore, the Chamber finds the Accused's assertion that these witnesses should be

required to appear for cross-examination because of the Accused's defence strategy of crossexamining the Prosecution's witnesses rather than calling his own unpersuasive when considered in
light of all other factors. The Chamber is mindful that the Accused retains the right to challenge
Prosecution evidence by calling his own witnesses. Accordingly, admitting the proposed evidence
of these witnesses without cross-examination cannot be considered a denial of the Accused's right
to challenge this evidence.
79.

In relation to the Accused's requests for cross-examination of the witnesses on specific

topics, the Chamber finds, notwithstanding the exceptions noted below, that the majority of the
subjects proposed by the Accused for cross-examination pertain

to

peripheral matters. Moreover,

the Accused has not demonstrated how his requested cross-examinations would differ from those in
earlier cases. For example, the Accused claims that the prior cross-examination of Witness No. 56

LB
I ~4

1-'.'

See. f.K .. Response Part Two. paras. 75.112. 120. 126. 144. 188.201. 203. 206.
Cali,' Appeal. para. 16.
Rule 92 his(A) C'A Trial Chamber may . .. admit . .. the evidt.:nce of a witness in the form of ,\ written statement
or transnipl of evidence . .. f'..'hiclt goes to
the indictment:') (emphasis added).
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was inadequate, but requests cross-examination on many of the issues covered by counsel in the
,

prevIOUS case,
80,

136

Turning 10 the Accused's objections relating to the bias, credibility, and/or unreliability of

the proposed evidence of Witnesses Nos, 45, 46, 47, 51, 54, 57, and 77; the Chamber, having
carefully reviewed the proposed evidence, finds that the Accused has not demonstrated that the
nature and source of the proposed evidence of these witnesses renders it unreliable. Similarly, the
Chamber finds no merit in the Accused's assertion that certain witnesses would need to be crossexamined simply because they are illiterate.
8 I.

The Chamber tInds, however, that the proposed evidence of Witness No. 47, which

concerns his escape across the Drina River, is not sufficiently cumulative with other oral evidence
for admission pursuant to Rule 92 bis (A). Moreover, since the Prosecution alleges that the Accused
played a significant role in the events leading up to the alleged forcible removal of the Muslim
population from Zepa, m the Chamber considers that this evidence relates to a live and important
issue. Having weighed all the relevant factors, the Chamber finds, pursuant to Rule 92 bis
(A)(ii)(a), that the unique nature and importance of the proposed evidence of Witness 47 amounts to
an overriding public interest in the evidence in question being presented viva voce. Accordingly, the
Prosecution's motion for the admission of the written evidence of Witness No. 47 pursuant to Rule

92 bis is denied.
82.

Furthennore, the Chamber notes that the proposed evidence of Witness No. 54 relates to the

events at Branjevo Farn1 and concerns the identification of individuals alleged to have taken part in
the executions there. The Chamber finds that since the Prosecution has alleged that the Accused
was responsible for a unit that took part, l3H this testimony relates to a live and important issue
between the parties. Furthermore. the Chamber notes that the cross-examination in the Krstic trial
was rather brief, and the Accused has requested cross-examination on several topics that the
Chamber views as re!evanl. 13Y The Chamber finds that the importance of the proposed evidence and
the lack of comprehensive previous cross-examination on these issues are factors that weigh in
favour of requiring the witness to appear for cross-examination. Therefore, having weighed all the
relevant factors, the Chamber decides to require Witness No. 54 to appear for cross-examination
pursuant to Rule 92 bis(C).
136

137
131\

119

See Response Part Two, para. 182.
See, e.g,. paras. 198, 200, 202-205, 207, 210, 135-238, 243-255 or the Prosecution's Amended Pre-Trial Brief.
See Third Amended Indictment, paras. 2, 21.11, 29(e).
For example, the Accused requests that he be permitted to cross-examine Witness No. 54 on the issue of how
distinctions between caplured civilians and soldiers could be drawn based on the clothing of each, the bodies
observed by \Vilness No. 54 in a field. See, e.g,. paras. 146-150.
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83.

Similarly, the Chamber observes that, in addition to the testimony of Witness No. 54, the

testimonies of Witnesses Nos. 41, 51, and 56 pertain to their respective experiences in the column
of Bosnian Muslim men who sought to walk from Srebrenica to territory held by the ABiH. In
particular, Witness No. 41's testimony pertains to his detention in SandiCi Meadow, his transport to
and detention at Petkovci school, and his survival of and escape from an execution site at Petkovci
dam. Witness No. 51's testimony also relates to the detention of Bosnian Muslim men at SandiCi
Meadow, while Witness No. 56's testimony describes his capture at Nezuk and his survival of an
execution there. The Chamber is of the view that in light of the unique nature of these witnesses'
respective testimonies, there is an overriding public interest in their evidence being heard orally.
Accordingly, the Chamber will admit the evidence of Witnesses Nos. 41, 51, and 56 pursuant to
Rule 92 bis(C) and require them to appear for cross-examination.
84.

As for the Accused's objections regarding the authenticity and reliability of the proposed

evidence of Witnesses Nos. 63, 64, 65, 71, 72, and 73, the Chamber observes that the proposed
evidence of each of these witnesses, as well as Witnesses Nos. 66, 67, 68, 69, 70, 74, 75, 76, 77, 78,
79, and 80, consists of two parts: a statement given to the Cantonal courts in Tuzla and Sarajevo,
respectively, which incorporates and effectively adopts an attached statement given to the
Prosecution. The original versions of the Cantonal statements are written in BCS, while the original
versions of the statements to the Prosecution are written in English. Each of the Prosecution
statements, however, contains an additional declaration indicating that the statements were read
back to the respective witnesses in BCS.
85.

Nevertheless, the Chamber first notes that there are certain discrepancies between the

Cantonal and Prosecution statements of Witness No. 63. While the former states that the witness is
illiterate, the latter states that the witness can read and write. i4{) Moreover, although the Cantonal
statement indicates that Witness No. 63 authenticated each page with a fingerprint, no fingerprints
appear on any of the documents submitted to the Chamber. Although the Accused did not raise this
type of authenticity objection in relation to the evidence of Witnesses Nos. 67 and 80, the Chamber
notes similar inconsistencies between the statements and declarations of these witnesses as well. In
particular, the Cantonal statements of Witnesses Nos. 67 and 80 also indicate that the witnesses
authenticated each page with their respective fingerprints, yet the witnesses' respective names
appear handwritten on each page, and there are no fingerprints visible on the documents. The
Chamber finds that these discrepancies render the statements of Witnesses Nos. 63, 67, and 80
insufficiently clear with regard to the requirements of Rule 92 bis(B)(ii).

J4()

Compare Cantonal Court statement, p. 2, para. 2 with paras. 4, 5 of the: Prosecution \Vitness statement.
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86.

Similarly, the Chamber notes that the Cantonal statement of Witness No. 72 refers to a

Prosecution statement that is five pages long, while the Prosecution statement that is attached
contains only two and a half pages and a full-page photograph. The Chamber is thus of the view
that the proposed evidence of Witness No. 72 is incomplete, and admission is therefore denied
without prejudice. Accordingly, the admission of the written evidence of Witnesses Nos. 63, 67, 72,
and 80 pursuant to Rule 92 bis is denied without prejudice, notwithstanding the fact that the
Prosecution remains free to obtain a new declarations pursuant to Rule 92 bis(B)(i)(b) if it sees fit
to do so.
87.

In contrast, the Chamber observes that Witnesses Nos. 64, 65, 66, 68, 69, 70, 71, and 73

each attested to their statements to the Prosecution, as well as the translation declaration, by
affixing either their fingerprint or signature to each page thereof. The Chamber finds these
declarations to be compliant with the requirements of Rule 92 bis(B).
88.

Finally, the Chamber notes that neither Witness No. 52 nor Witness No. 61 has been

subjected to cross-examination in previous trials. Moreover, the Chamber is of the opinion that
topics on which the Accused proposes to cross-examine these witnesses are relevant. 141 Therefore,
having weighed all the relevant factors, the Chamber finds it appropriate to require these two
witnesses to attend for allow cross-examination pursuant to Rule 92 bis(A)(ii)(c) so that crossexamination may be conducted on these topics.
89.

For the reasons discussed above and after balancing all the relevant factors, the Chamber

finds that for 17 witnesses in this group, there is no overriding public interest in the oral
presentation of their evidence, nor is there any other factor which would make it appropliate to
require them to appear for cross-examination. Accordingly, the Chamber will admit the proposed
evidence of the following 17 witnesses pursuant to Rule 92 bis(A) and/or (B) without crossexamination: Witnesses Nos. 45, 46, 57, 64, 65, 66, 68, 69, 70, 71, 73, 74, 75, 76, 77, 78, and 79.

141

For example, the Accused proposes to put questions to \Vitness No. 52 regarding, inter alia, (i) an instance in
which members of the column fired upon three men who advised them to surrender to the Scrbs, (ii) the overlap
between travel routes used by civilians and unarmed military and those used by armed military, (iii) the direction
in which thc column travelled. Rcsponse Part Two, paras. 135-138. The Accused also proposes to put questions to
\Vitness No. 61 regarding issues pertaining to the impact of the alleged crimes on the victims. Response Part Two,
paras. 193-195.
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E. Intercept Operators
1. Summary

The Prosecution requests the admission of the proposed evidence of eight members of the
ABiH and MUP involved in intercepting VRS communications. 142 The proposed evidence of this
90.

group of witnesses, known as "intercept operators", covers the methodologies and equipment used
by the ABiH and MUP to monitor, record, and transcribe intercepted conversations by VRS
personnel. The proposed evidence of these witnesses also relates to the chain of custody; general
authenticity and reliability; and information regarding specific relevant intercepts.
2.

Submissions

The Prosecution makes several submissions with respect to all of the proposed evidence of

91.

the intercept operators. In this regard, the Prosecution contends that their proposed evidence is
similar to that of a custodian of records kept in the ordinary course of business and is offered to
authenticate and lay the foundation for the admission of various intercepts. 143 The Prosecution
asserts that it will only rely upon the witnesses' evidence to authenticate the intercepts and to
summarize the methods used to obtain them. 144 The Prosecution claims that the evidence is not
concerned with the content of the intercepts nor is the Accused speaking or mentioned in the
intercepts. 145 According to the Prosecution, presenting live witnesses for each of the many
intercepts would be repetitive and waste court resources. 140 Instead, the Prosecution proposes that a
"representative sample" of intercept operators be called to testify viva voce, and that the testimony
of the remainder be admitted in written fonn.147 Finally, the Prosecution clarifies that any intercept
operators whose testimony goes to the acts and conduct of the Accused will be called for oral
.

testImony.
92.

14~

In addition to the ovcrarching submissions contained in the body of the Rule 92 bis Motion,

the Prosecution makes essentially the same submissions with respect to the proposed evidence of

142

14-'
144
14~

146
147

14'

While the Rule 92 his Motion requested the admission of the proposed evidence of 17 Intercept Operators,
Witness No. 99 was withdrawn as a Rule 92 his witness in the Prosecution's First Rule 92 (er Motion.
Furthermore, the Chamber's "Decision on Prosecution's Motion to Convert Eight Rule 92 hi.\' \Vitnesses to Rule
92 (er Witnesses", 31 May 2010, granted the Prosecution's request to convert Witness Nos. 92, 94, 100, 102, 105,
107, 110, and 117 from Rule 92 his to Rule 92 (er witnesses. Therefore, the instant Decision considers only the
following eight mtercepl operators: Witnesses Nos. 97, 101, 104. 106, Ill, 113, 116, and 118.
Rule 92 his Motion, para. 38.
Rule 92 his Motion, para. 38.
Rule 92 his Motion, para. 38.
Rule 92 his Motion, para. 40.
Rule 92 his Motion, para. 40.
Rule 92 his Motion, para. 40.
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each intercept operator. 149 The Prosecution submits the following in relation to each intercept
operator: (1) the testimony is primarily directed at authenticating intercepts and is not concerned
with the content of the intercepts; (2) the testimony will be relied upon by the Prosecution only to
authenticate the intercepts and to outline the procedural and technical aspects of obtaining the
intercepts; and (3) the Accused does not speak in the intercepts about which the witness testifies;
nor is the Accused mentioned in the intercepts. 1'0 Additionally, the Prosecution submits that each
intercept operator's proposed evidence is cumulative with that of several oral witnesses to the
extent that it concerns the methods and procedures used in intercepting and transcribing military
communications.I'1
93.

Addressing the proposed evidence of the intercept operators in its entirety, the Accused

submits that it is inadmissible because it is unreliable and irrelevant. 152 Alternatively, the Accused
submits that the testimony and associated exhibits should not be admitted without crossexamination for the following reasons: (i) the authenticity and reliability of the intercepts are live
and important issues; 153 (ii) intercept operators are especially biased, and, as a result, extreme
caution must be used when evaluating the evidence, particularly since these issues of bias have not
been debated; 154 (iii) the Prosecution has not argued that the evidence is relevant and such relevance
cannot be determined by the witnesses' statements;155 (iv) intercept operators cannot be used to
admit a large number of non-related intercepts where the purpose will be disclosed only later in the
trial; 150 (v) previous cross-examination was inadequate because the Accused's defence with regard
to authenticity and reliability was not presented in earlier trials; 157 (vi) the Accused would explore
the features and capabilities of equipment in greater detail; 158 (vii) intercepts have come from
sources other than ABiH or MUP; 159 and (viii) the Accused has many questions regarding the chain
of custody and the selection of the intercepts in light of ABiH bias against the VRS. 160

'"
l'iO

151
J'Q

153

154
1'i5

l'i6
1."i7
15H

IS'}
!(i(j

Rule 92 his Malion, Appendix A, pp. 23-29.
Rule 92 his Molion, Appendix A. pp. 23-29.
Rule 92 his Motion, Appendix A, pp. 23-29.
Response Parl Thn:e, para. 127.
Response Part Three, paras. 127, 129, 132.
Response Part Three, para. 124.
Response Part Three, para. 126.
Response Part Three, para. 128.
Response Part Three, para. 129.
Response Part Three. para. 129.
Response Part Three, para. 129.
Response Part Three. paras. ]30-lll.
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3. Analysis
94.

As a preliminary matter, the Chamber finds that the proposed evidence of the eight intercept

operators is relevant and probative within the meaning of Rule 89(C). The Chamber also finds that
the proposed intercept evidence does not go to the acts or conduct of the Accused as charged in the
Indictment. Accordingly, the proposed evidence for these eight intercept operators is admissible
under Rule 92 his.
95.

The Chamber notes that the proposed evidence of the eight intercept operators is very

similar to that of several witnesses who will give or have given oral testimony, namely Witnesses
Nos. 90, 91, 92, 93, 94, 95, 96, 99, 100, 102, 103, lOS, 107, 108, 109, 110, 112, 114, lIS, and 1l7.
These witnesses will testify or have testified regarding the standard procedures used by their units
to monitor, record, and transcribe conversations of VRS personnel. The Chamber, therefore, finds
the proposed evidence of the eight intercept operators to be highly cumulative; a factor weighing in
favour of admission without cross-examination.
96.

While the Accused has set forth a variety of arguments for calling the intercept operators for

cross-examination, the Chamber does not find any of them compelling. The Accused has not
demonstrated that the nature and source of the intercepts renders them unreliable or that thcir
prejudicial effect outweighs their probative value. The previous cross-examination of these
witnesses was detailed and thorough, and furthermore, many of the issues raised by the Accused in
his Response were addressed therein. Moreover, the proposed intercept evidence was the subject of
many oral and written submissions pertaining to authenticity and reliability before the Blagojevic
and Popovic et al. Trial Chambers. Therefore, thc Chamber does not find persuasive the Accused's
arguments that the previous cross-examinations were inadequate or that the issues of authenticity
and reliability have not been previously debated.
97.

Similarly, while it can be argued that the content of the intercepts, as well as their

authenticity and reliability, are live and important issues betwecn the parties, a factor which weighs
in favour of calling these witnesses for cross-examination, in the Chamber's view, this factor is
balanced by the fact that the proposed evidence of the intercept operators is highly cumulative. The
Prosecution is expected to call at least 20 intercept operators for oral testimony, three of whom
were intercept supervisors. Thus, the Accused will have ample opportunity to challenge the
authenticity and reliability or intercepts, as well as pose questions regarding their content even if the
instant group of eight intercept operators is not required to appear for cross-examination.
98.

Finally, although the Accused does not raise the issue that many of the intercepts relate to

the acts and conduct of proximate members of the alleged JCEs, the Chamber has nevertheless
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considered this as a factor potentially weighing in favour of requiring cross-examination for each
witness, since some of the proposed intercept evidence does go to the acts and conduct of proximate
members 01' the alleged lCEs, As set out above, however, evidence relating to the acts and conduct
of proximate members 01' an alleged lCE must be considered in light 01' the importance of such acts
or conduct, and the degree of proximity to the Accused. In this respect, the Chamber finds that the
degree of importance of the acts or conduct and the degree of proximity to the Accused are
insufficient to require cross-examination.
99.

Moreover, this factor is supported by other factors in favour of admitting the proposed

evidence without cross-examination, including, for example, the fact that the intercept operators are
being offered only to authenticate the intercepts. In this context, the proposed intercept operators
could not testify as to the truth of the content of the intercepts even if they were called for crossexamination. Accordingly, having considered all the relevant factors, the Chamber decides to admit
the proposed evidence of Witnesses Nos. 97, 101, 104, 106, Ill, 1I3, 116, and 118 without
requiring the witnesses to appear for cross-examination.

F.

Bosnian Serbs
I. Summary

100.

The Prosecution submits the proposed evidence of 50 witnesses whom it terins "Bosnian

Serb Witnesses" as follows: 41 RS MUP, Serbian MUP, and VRS witnesses;161 seven Serb civilian
witnesses; 162 and two Serb journalists. 163 All but one of the proposed Bosnian Serb witnesses
testified either viva voce or pursuant to Rule 92 fer in the Popovic' ef (If. case. lo4
2.

Submissions

10 I.

The Prosecution asserts that the proposed evidence of all of the Bosnian Serb witnesses
concerns the crime base and corroborates the testimony of other witnesses. 165 According to the

161

163

164
165

Witnesses Nos. 119. 120, 122. 123. 124. 125, 132, 133, 135, 138, 140, 141, 142, 143, t45, 146, 147, 148, 149,
150, ISI, 152, 153, IS4, 155,156,157,158, IS9, 160, 161, 162, 163, 164, 165, 166, 167, 168,169,170, and 173.
However, the subsequent "Prosecution's Rule 92 BIS and Rule 92 TEN. Motion for Five Witnesses, Notice of
Continuation of Protective Measures, and Confidential Appendices," 23 April 2010, para. 2, withdraws the
tendering of Witnesses Nos. 134 and 139 as 92 his witnesses and instead offers their proposed evidence pursuant
to Rule 92 tel'. Therefon:, neither witness has been considered for the purposes of the instant Decision.
Witnesses Nos. 175, 177. 178, 179, 180, 181, and 182. However, as discussed above, while the Prosecution listed
Witness No. 182 in the ProseclItion Rule 92 his Motion, Appendix A ancl B, the Prosecution did not provide any
information regarding the proposed evidence of \Vitness No. 182. Therefore, this witness has not heen considered
for the purposes of the instant Decision.
Witnesses Nos. 183 and 184.
Witness No. 16S.
Rule 92 his Motion, para. 41.
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Prosecution, none of this proposed evidence goes to the proof of the "direct" acts and conduct of the
Accused,

166

Finally, the Prosecution claims that the proposed evidence provides infonnation

concerning the location and participation of VRS and MUP troops, including infonnation regarding
mass executions and/or burials. 107
102.

The Prosecution gives more detail on the areas of testimony and the cumulati ve nature of the

proposed evidence in its individual submissions for each witness. The Prosecution claims for the
majority of the Bosnian Serb witnesses that the proposed evidence relates to (i) proof of thc crime
base; (ii) the relevant historical and military backgrounds surrounding the conditions during the
VRS takeover of the Srebrenica and Zepa enclaves; (iii) the alleged separation, detention, and mass
execution of Bosnian Muslim men; and (iv) the alleged forcible transfer of the Muslim population
during July and August 1995. 'OX
103.

In addition to the submissions common to most of the Bosnian Serb witnesses, the

Prosecution makes umque submissions for Witnesses Nos. 135, 183, and 184. The Prosecution
submits that the proposed evidence of Witness No. 135 is directed at authenticating the daily
combat report issued by his battalion command on 14 July 1995. 169 According to the Prosecution,
the proposed evidence of Witness No. 183 primarily relates to the authentication of video footage
taken by the witness; to proof of the crime base described above; and to Ljubomir Borovcanin's
involvement in the crimes charged. 170 Lastly, the Prosecution submits that the proposed evidence of
Witness No. 184 relates to Beam's involvement in the charged crimes. 171
104.

The Prosecution makes submissions concerning the cumulativeness of the proposed

evidence with other oral testimony for only 12 of the 52 proposed witnesses in this category:
Witnesses Nos. 119, 120, 122, 123, 124, 125, 147, 148, 149, 170, 178, and 181. 172 For the
remammg witnesses, the Prosecution either makes unsupported submissions or is silent about
whether or not the proposed evidence can be considered cUl.nulative with that of other oral
evidence.
105.

In his submissions regarding this group of witnesses as a whole, the Accused asserts that

some, if not all, are unreliable because they might have given their testimony to avoid being

166
167
IOK

169
l70
171

172

Rule
Rule
Rule
Rule
Rule
Rule
Rule

92 his Motion,
his Motion.
his Motion,
his M01ion,
his Motion,
92 his Motion,
92 his M01ion,

92
92
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prosecuted at the Tribunal or to gain other benefits. 173 He also contends that the sheer number of
witnesses in this category is so excessive that admitting the evidence without cross-examination
would violate his fair trial rights174 Similarly, the Accused asserts that it would be impossible to
undertake a complete analysis of the evidence to establish inconsistencies due to the large volume
of proposed evidence and large number of witnesses. 175
106.

The Accused submits that the proposed evidence of the Bosnian Serb witnesses concerns

issues which are neither peripheral nor marginally relevant. 176 In particular, the Accused claims that
a large number of witnesses would need to be cross-examined regarding the column and whether its
members were taken prisoner or voluntarily surrendered.

J77

He asserts that there are many

contradictions between the RS MUP witnesses and the Bosnian Muslim witnesses with regard to
the demilitarisation of the safe area and the presence of the ABiH within its boundaries. In The
Accused argues that cross-examination of RS MUP witnesses is essential in order to establish that
the Prosecution's claims that he was directing the work of the intelligence and security organs in
proposing measures to block and capture the column are untrue and illogical. 179
107.

Furthermore, according to the Accused, the fact that the proposed evidence refers to the acts

and conduct of other members of the alleged lCEs, some of whom are alleged to have been
subordinates of the Accused, precludes this evidence from being admitted without crossexanlination.

108.

1HO

The Accused also makes several submissions regarding the proposed evidence of each

witness, with the exception of Witnesses Nos. 162, 163, 164, 166, and 168, for whom the Accused
makes no specific submissions. In sum, the Accused's submissions for the proposed evidence of
individual witnesses concern, illter alia, the degree of importance of the proposed testimony, its
cumulativeness, the credibility of the witnesses, the adequacy of the previous cross-examinations,
and the extent to which the proposed evidence goes to proof of the acts or conduct of proximate
members of the alleged JCES.IXI

In

Response Part Four, para. 5.

174

Response Part Four, paras. 4, 9.

17'\

Response Part Four, para. 10.

176
177

Response Part Four, para. 6.

Response Part Four, paras. 6, 8.

In

Response Part Four, para. 4.

I JY

Response Part Four, para. 8.

1110

Response Part Four, para. 7.

IXI

Given the extent of the Accused's submissions with regard to each witness, the Chamber finds it more appropriate
to discuss the submissions as necessary in the following section.
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3. Discussion
(a)
109,

RS MUP, Serbian MUP, and VRS Witnesses
Although the Prosecution claims that the evidence of the VRS witnesses concerns the crime

base and corroborates the testimony of other witnesses, the Chamber notes that some of the
testimony appears to concern matters other than the ctime base. Much of the proposed evidence
instead concerns the knowledge, intent, actions, whereabouts of, and/or coordination between
proximate members of the alleged lCEs. For example, Witness No. 122's proposed evidence
concerns the whereabouts of Mladic and Borovcanin and an order allegedly given by Mladic on 12
July 1995 in Potocati. Similarly, the proposed evidence of Witness No. 133 discusses the
transportation, meetings, whereabouts, and conversations between Krstic, Popovic, Mladic, Beara,
and others, Likewise, the proposed evidence of Witnesses Nos. 140, 141, and 142 also concern
relevant actions or conduct of various proximate members of the alleged JCEs. In the Chamber's
view, this type of evidence appears to fall outside the scope of what the Chamber considers crimebase evidence.I~2
110.

While the Prosecution claims in the body of the Rule 92 bis Motion that the proposed

evidence does not go to the "direct" acts and conduct of the Accused, the Chamber notes that
neither Rule 92 bis nor the jurisprudence of the Ttibunal state that the proposed evidence must
relate to the "direct" acts and conduct of an accused in order to be considered inadmissible.
Moreover, although the Prosecution additionally submits for almost every witness in this category
that their "evidence is approptiate for admission under 92bis as it does not mention the acts and
conduct of the Accused," IH3 the Chamber notes that the proposed evidence of two of the VRS
witnesses for whom the Prosecution makes this claim does in fact pertain to the acts and conduct of
1H4
the Accused: Witnesses Nos. 132 and 138
The proposed evidence from the Popovic et al. case
for Witness 132 includes testimony regarding an order received from the Accused and an associated
exhibit, which is the relevant order type-signed by the Accused. I" Similarly, in addition to the same

1<2

1113
184

1ss

Compare the proposed eVIdence of WItnesses Nos. 122, ID, 140, 141, and 142 wilh that of Witnesses Nos. 169
and l70, for example. Both of the latter witnesses were drivers whose testimony pertained to receiving orders to
transport and execute prisoners from VRS soldiers who arc /lot named in the Indictment as members of the alleged
JCEs.
See, e.g .. Rule 92 his Motion, AppendIX A, p. 32, entry for Witness No. 135.
The Chamber notes that a similar situation existed for Witness No. 134, but as discussed previously, this witness
was withdrawn as a Rule 92 his witness and tendered instead as a Rule 92 (er witness and is not included,

therefore, in the instant Decision.
Bow Momcilovic, T.14131-14132 (22 August 2007); Ex. P00033 (VRS Main Staff communication to the Drina
Corps Command, regarding combat operations around Srcbrenica, signed by Tolimir, 9 July 1995),
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associated exhibit tendered through Witness No. 132, the proposed evidence of Witness 138
includes testimony from the Blagojevic' alld Jokic' case where the Accused is discussed. "6
J J J.

With respect to the Prosecution's claims of cumulativeness, the Chamber reiterates its view

that for testimony to be considered cumulative within the meaning of Rule 92 his, it should be
cumulative with other oral testimony.IX7 Accordingly, when considering the cumulative nature of a
witness's proposed Rule 92 his evidence, the Chamber has not considered other written evidence
which has also been proposed for admission pursuant to Rule 92 his in the same motion. Moreover,
the Chamber considers the Prosecution's arguments with regard to cumulativeness to be unhelpful
without specific references to the testimony of other witnesses who will testify in court. Ultimately,
the Chamber finds that the majority of the proposed witnesses do not testify about facts similar to
those anticipated to be addressed in the oral testimony of other witnesses. Accordingly, the
Chamber considers that the testimony of many of the VRS witnesses is only partially or weakly
cumulative within the meaning of Rule 92 his, while some of the proposed Rule 92 his testimony of
the VRS witnesses is not cumulative at all.
J 12.

Turning to the objections raised by the Accused, the Chamber notes that the Accused has

not demonstrated or otherwise provided support for his submissions regarding the alleged
unreliability of the witnesses supposedly resulting from cooperation with the Tribunal with a view
to avoiding prosecution or gaining some other benefit. In the view of the Chamber, the Accused's
submission that a complete analysis of the proposed evidence is impossible because of its size is
similarly unsupported. The Chamber thus finds both of these arguments unpersuasive.
113.

Nor does the Accused provide support for his assertion that there are many contradictions

between the testimony of RS MUP and Bosnian Muslim witnesses, particularly with regard to
demilitarisation of the safe areas and the presence of the ABiH. Although the Accused refers to
paragraphs 210 and 2 J4 of the Prosecution's Pre-Trial Brief, these paragraphs alone do not appear
to demonstrate the inconsistencies alleged by the Accused. Similarly, the Accused's references to
paragraphs 218-238 of the Pre-Trial Brief do not, on their own, demonstrate the need to require
each of the proposed VRS witnesses to appear for cross-examination regarding the column.
Furthermore, the Accused has not provided any support for his claim that the previous crossexaminations of these witnesses were inadequate or would substantially differ from the topics on
which he requests cross-examination.

'"
1S7

Mirco Trivic, T. 10754, 10756 (10 June 2004).
Rule 92 his(A)(i)(a) (emphasis added).
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114.

The Chamber finds some merit, however, in the Accused's submission that much of the

proposed evidence concerns the acts or conducts of proximate members of the alleged ICEs, as well
as his related submission that much of the proposed evidence covers live and important issues. As
discussed above, much of the proposed evidence of the RS MUP, Serbian MUP, and VRS witnesses
concerns the knowledge, intent, actions, whereabouts of, and/or coordination between these
members of the alleged ICEs. In this regard, the Chamber notes that the acts and conduct of those
identified by the Prosecution as key members of the allcged ICEs are presented in some detail in
the Prosecution's Pre-Trial Brief and contested by the Accused, which provides support to the
Accused's submission that these acts and conduct are live and important issues betwecn the
parties. 1XR The Chamber thus finds that much of the evidence of this group of witnesses concerns
live and important issues and is sufficiently proximate to the Accused to require the witnesses to
appear for cross-examination.

115.

After a careful review of all of the proposed evidence within this category of witnesses and

having weighed the factors for and against admission, based on the reasons discussed above, the
Chamber finds that the proposed evidence for the following witnesses is sufficiently cumulative and
goes to proof of the crime-base and/or military or historical background: Witnesses Nos. 119, 120,

123, 124, 146, 147, 154, 155, 157, 159, 160, 161, 163, 164, 165, 166, 167, 168, 169, 170, and 173.
The Chamber will provisionally admit the proposed evidence of these witnesses pursuant to Rule 92
bis(A), without requiring them to appear for cross-examination.

116.

In contrast, aftcr a careful review of all of the proposed evidence within this category of

witnesses and having weighed the factors for and against admission, based on the reasons discussed
above, the Chamber finds that the proposed evidence for the following witnesses concerns live and
important issues and/or goes to the act or conduct of proximate members of the alleged ICEs:
Witnesses Nos. 122, 125, 133, 140, 141, 142, 143, 145, 148, 149, 150, 151, 152, 153, 156, 158, and

162. The Chamber will provisionally admit the proposed evidence for these witnesses pursuant to
Rule 92 bis(C), subject to their appcarance for cross-examination.

117.

As elaborated above, the Chamber finds that some of the proposed evidence of Witnesses

Nos. 132 and 138 goes to the acts or conduct of the Accused as charged in the Indictment and is,
therefore, inadmissible under Rule 92 bis(A). The Chamber, therefore, will provisionally admit the
proposed evidence for these witnesses pursuant to Rule 92 bis(C), subject to their appearance for
cross-examination.

'"

See "Prosecution's Amended pfe-Trial Brief, Piled Pursuant to the Trial Chamber's Decision on Accused's
Preliminary MOlion Pursuant 10 Rule 72 (A) (ii)"'. 16 February 2010, paras. 224-315.
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118.

The Prosecution submits that the proposed evidence of Witness No. 135 is directed at

authenticating a daily combat report issued by his battalion command on 14 July 1995, which bears
his signature. The Chamber notes, however, that there were several inconsistencies in his testimony
from the Popovic et al. case; discrepancies between the witness's statement and his testimony; and
the witness denied authorship of the combat report he was called to authenticate. The Chamber,
therefore, finds that the probative value of the proposed evidence of this witness is low and
outweighed by the prejudicial effect it would have if admitted, particularly without crossexamination. Moreover, the Chamber considers that the proposed evidence of Witness No. 135 is
only weakly cumulative and pertains to live and important issues between the parties. Having
weighed all the relevant factors for and against admission, the Chamber finds pursuant to Rule 92
bis(A)(ii)(a) and Cb), that the inconsistencies and low probative value of the proposed written
evidence of Witness No. 135 constitutes an overriding public interest in the evidence in question
being presented viva voce. The Prosecution's motion for Witness No. 135 is, therefore, denied.
(b) Serb civilian witnesses
119.

As with the proposed Rule 92 bis testimony of the VRS witnesses, the Chamber observes

that the proposed Rule 92 bis evidence of the Serb civilian witnesses pertains to the acts and
conduct of other members of the alleged JCES. 18Y For example, Witness No. 175's testimony relates
to, inter alia, MladiCs instruction to the civilian authorities at the first Hotel Fontana meeting to
help the refugees at Potocari, his carrying out such instructions at Potocari, and a meeting between
himself and Beara at which Beara introduced Witness No. 175 to two unifonned VRS officers
seeking construction equipment, which Witness No. 175 suspected was for burying bodies. Witness
No. 177's testimony relates to his personal experience of driving past the Kravica Warehouse and
seeing the executions of five men, his meeting with Borovcanin on/around 13 July to discuss the
MUP Special Police Brigade's departure to Zvornik, and a meeting at which Beam instructed him
to procure equipment for burial at Glogova. The Accused alleges that the testimony pertains to
"highly contested" issues and requests that he be afforded the opportunity to cross-examine both
witnesses. 190
120.

Witness No. 179 testified in relation to a meeting at the Zvornik Brigade barracks, during

which Beara allegedly told Witness No. 179 that he expected the assistance of the municipality with
the burial operation. The Accused claims that this evidence is relevant to the existence of an

Additionally, the Chamber notes that the evidence of Witness No. 179 pertains to the acts and conduct of the
Accused. Spc-cifically, the transcript of \Vitncss No. 179'5 testimony mentions the AcclIsed in relation to an

exhibit used with Witness No. 179 in a previolls proceeding.
190

Response Part Four. paras. 189-194.
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execution plan and is therefore not appropriate for admission without cross-examination. 191 The
Accused also claims that there are inconsistencies between Witness No. 179's prior statements and
his testimony at trial and submits that cross-examination should be permitted as a result. 192
121.

The Chamber considers that none of these witnesses' testimonies are sufficiently cumulative

of other oral evidence. The Chamber also notes the transcript of Witness No. 179 mentions the
Accused and would therefore not be admissible under Rule 92 bis(A) without a redaction.
Moreover, Witnesses Nos. 175, 177 and 179 testified in relation to acts and conduct of a direct
subordinate of the Accused which are sufficiently proximate to the Accused to require crossexamination when balanced with the factors in favour of admission without cross-examination.
122.

Similarly, the Chamber finds that the issues addressed in the testimony of Witnesses Nos.

175, 177 and 179 are sufficiently live and important to the case against the Accused that crossexamination is warranted. Accordingly, having determined that for Witnesses Nos. 175, 177 and
179, the factors against admitting the evidence in written form outweigh the factors in favour of
admission, the Chamber will provisionally admit the proposed evidence for these witnesses
pursuant to Rule 92 bis(C), subject to their appearance for cross-examination.
123.

Witnesses Nos. 178 and 180 held similar positions at the Zvornik hospital, and the

testimony of both concerns the transfer of 11 wounded Bosnian Muslim men from MiliCi
Hospital. 193 The Accused asserts that neither witness's testimony can be considered evidence of the
crime base. 194 Rather, he argues, Witness No. 178's evidence is only probative of the humane
treatment of wounded Muslims. 195 According to the Accused, Witness No. 180's testimony is
inadmissible because it is only probative of the wounded being picked up from MiliCi and does not
pertain to what happened to them after they were taken to the Zvornik Hospital. l %
124.

In the Chamber's view, neither witness's testimony is cumulative of other evidence which is

currently proposed to be given orally. Moreover, the Chamber considers that the issues addressed in
the testimony of Witnesses Nos. 178 and 180 are sufficiently live and important to the case against
the Accused that cross-examination should be permitted. The Chamber also considers that the
proposed evidence of Witnesses Nos. 178 and 180 is sufficiently similar such that it is only
necessary to call only one of the witnesses, Witness No. 180, to appear for cross-examination.
19)

192
193

JY4

lY."i

Response Part Four, para. 200.
Response Part Four, para. 199.
Onc of these eleven patients, Aziz BeCirovic, who is listed as one of the victims in para. 21.15(1) of the Third
Amended Indictment, died during his stay at the Zvornik Hospital.
Response Part Pour, paras. 195.202.
Response Part Four, para. 195.
Response Part Four, para. 203.
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Accordingly, after having weighed the factors for and against admission, the proposed evidence of
Witness No. 178 will be admitted pursuant to Rule 92 bis(A) without requiring the witness to
appear for cross-examination and the proposed evidence of Witness No. 180 will be provisionally
admitted pursuant to Rule 92 bis(C), subject to the witness appearing for cross-examination.
125.

The testimony of Witness No. 181 relates to the planning of the burial operation of the

Kravica Warehouse victims, the removal of bodies from the Vuk Karadlic' school, orders to secure
prisoners at the Bratunac medical centre and to provide water to the people at Potocari and SandiCi
meadow. The Accused requests cross-examination regarding Potocari, Kravica, Glogova, Vuk
Karadzic school, relations between the army and the SOS and civilian authorities, and the role of
· I av 0 eronJlc.
... 197
M lroS
126.

In the view of the Chamber, Witness No. 181's testimony is cumulative of the testimony of

both Witness No. 175 and 177. Additionally, while the proposed evidence of Witness No. 181
addresses a number of relevant and probative issues, they are not, in the Chamber's view, so
important to the case against the Accused that cross-examination is required when balanced with
the factors in favour of admission without cross-examination. Accordingly, the Chamber considers
it appropriate to admit the testimony of Witness No. IS I pursuant to Rule 92 bis(A) without
requiring the witness to appear for cross-examination.
(c) Journalists
127.

The testimony of Witness No. IS3, a Belgrade journalist, relates to the filming of a

documentary and writing an article on the events surrounding the fall of Srebrenica. However, the
video clips filmed by Witness No. IS3 form an integral part of the Prosecution's "trial video", and
the Prosecution has indicated that such clips are likely to be used with other witnesses throughout
the trial. Witness No. 183 was also "embedded" with Borovcanin's Special Police Brigade and
travelled with Borovcanin personally. The Accused contends that this evidence is too pivotal to be
appropriate for admission under Rule 92 bis und requests cross-examination regarding "pressure put
on members of the journalistic profession who dare to write about Srebrenica".19"
128.

Witness No. 184, also a Belgrade journalist, gave evidence regarding a 2002 interview with

Beara which appeared in the weekly magazine Svedok, in which Beara claimed that he did not
participate in the preparation of the Serbian forces entering Srebrenica, as he was on the Bihac front
at the time, and that he did not know what was being prepared regarding Srebrenica. The Accused

197

I9H

Response Part Four, para. 206.
Response Parl Four, para. 211.
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requests cross-examination regarding the "role of the journalistic profession in forming a picture of
Srebrenica".'YY
129.

The Chamber observes, firstly, that neither the testimony of Witness No. 183 nor the

testimony of Witness No. 184 is sufficiently cumulative of other oral evidence. Moreover, the
Accused is mentioned in the transcript of Witness No. 183's testimony; while the mention does not
describe his acts or conduct, the Chamber considers that if the transcript were to be admitted
pursuant to Rule 92 bis without cross-examination, it would be proper to redact this portion.
However, the Chamber notes that the testimony of Witness No. 183 is central to the case against the
Accused to be admitted pursuant to Rule 92 bis(A), as it pertains to the collection of video evidence
which has been and is likely to be tendered throughout the trial. Additionally, in the view of the
Chamber, the testimony of Witncss No. 184 pertains to acts and conduct of the direct subordinate of
the Accused which are sufficiently proximate to the Accused to require cross-examination when
balanced with the factors in favour of admission without cross-examination. Thus, the Chamber
finds that the testimony of Witnesses Nos. 183 and 184 pertains to live issues which are suftlciently
important to the case against the Accused to convince the Chamber that, notwithstanding the
existence of factors weighing in favour of dispensing with the witness's attendance, the requested
cross-examination should be permitted. Accordingly, the prior testimony of Witnesses Nos. 183 and
184 will be provisionally admitted pursuant to Rule 92 bis(C), subject to the witnesses appearing
for cross-examination.

G. Additional Witnesses
130.

The Chamber hnds it appropriate to address the Prosecution's request for the admission of

the written evidence of Witnesses Nos. 2, 6, 186 and 190 separately.
I. Witness No. 2
131.

Witness No. 2, a former Prosecution Investigator, testified in previous proceedings about his

role in the forensic examination of alleged mass-execution sites. He also authored six reports on the
discovery, exhumation, and analysis of several mass graves. The Prosecution has tendered these
reports as exhibits associated with his previous testimony.
132.

The Prosecution submits that the proposed evidence of Witness No. 2 is cumulative.

According to the Prosecution, the proposed evidence of Witness No. 2 pertains to issues not in
dispute and none of the proposed evidence mentions the Accused. 20o The Accused submits, inter
199
200

Response Part Four, para. 213.
Rule 92 his Motion, Appendix A, p. 1, entry for Witness No. 2.
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alia, that the proposed evidence of Witness No. 2 has no probative value because the conclusions
contained in his report are, in fact, the conclusions of other experts?OI The Accused also contends
that Witness No. 2 does not possess the relevant expertise or personal knowledge himself to render
such conclusion, and, he argues, it is improper for the Prosecution to introduce purported expert
testimony through the opinions of a non-expert.

202

Finally, the Accused submits that the previous

cross-examinations of this witness were inadequate and he suggests several potential topics on
which he would cross-examine the witness 203
133.

The Chamber finds that although the proposed evidence of Witness No. 2 does not go to the

acts or conduct of the Accused, it does pertain to issues including the methodologies of exhumation
of mass graves, and the linking of primary and secondary graves, as well as the methods of analysis
used by the Prosecution and experts. The Chamber is of the opinion, particularly given the reasoned
opposition by the Accused, that these issues are the subject of dispute between the parties and are
seemingly critical to the Prosecution's case, and are therefore live and important issues between the
parties. Having determined that, the factors against admitting the evidence of Witness No. 2 in
written form outweigh the factors in favour of admission, the Chamber will provisionally admit the
proposed evidence of Witness No. 2 pursuant to Rule 92 bis(C), subject to his appearance for crossexamination.
2. Witness No. 6
134.

Witness No. 6, a former Prosecution Research Officer, testified in previous proceedings

about her role in the translation, authentication, and analysis of radio intercepts from ABiH and the
State Security Service. Her testimony also concerned the methods used by the Prosecution to verify
intercept reliability.
135.

The Prosecution submits that the proposed evidence of Witness No. 6 relates to background

information concerning intercepts 204 Although Witness No. 6 mentions the Accused in the context
of intercepts, and some of the intercepts tendered as exhibits associated with her testimony also
concern the Accused, the Prosecution submits that her proposed evidence is limited to the
. . process Wlt
. h regard
aut hentlcatIOn
to'mtercepts."70S.
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Response Part Onc, paras. 107, 115.
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Response Part Onc, paras. 109-110, 112.
Rule 92 hi.l· Motion, AppendIx A, p. 2, entry for Witness No. 6.
Rule 92 his Motion, Appendix A, p. 2, entry for Witness No. 6.

Case No. IT-05-8812-T

44

07 July 2010

8=130
136.

The Accused argues that the prior testimony of Witness No. 6, along with its associated

exhibits, refers to the Accused as well as to members of the alleged lCEs, thercby rendering thc
proposed evidence inadmissible pursuant to Rule 92 his. 206 The Accused further submits that
intercept authenticity can only be properly established by an expert. The Accused claims that
Witness No. 6 is not an expert and therefore cannot establish such authenticity, or, if she is an
expert, her evidence must be govemed by the provisions of Rule 94 his. 207 Furthermore, the
Accused argues that the importance of intercept authenticity and the inadequacy of previous crossexamination necessitate the cross-examination of Witness No. 6 in the instant case.

137.

20"

With regard to the proposed testimony of Witness No. 6, the Chamber notes that parts of it

relate to the acts and conduct of the Accused as charged in the Indictment, which would require
redaction if the remainder were admitted without requiring Witness No. 6 to appear for crossexamination. The Chamber observes that the proposed testimony of Witness No. 6 relates to the
authenticity of the intercept, and thereby pertains to a live and important issue between the parties.
The Chamber also notes that the proposed evidence of Witness No. 6 rclates to the acts and
conducts of other members of the alleged lCEs which are sufficiently proximate to the Accused to
require cross-examination.

138.

Having determined that the factors against admitting the evidence of Witness No. 6 in

written form outweigh the factors in favour of admission, the Chamber will provisionally admit the
proposed evidence of Witnesses No. 6 pursuant to Rule 92 his(C), subject to her appearance for
cross-examination.
3. Witness No. 186

139.

Witness No. 186, a Zepa survivor, gave a statement to the Prosecution in which he describes

his tlight into the mountains after Srebrenica fell, his being stopped by a Serb soldier when about to
board a bus with his mother and sister, his subsequent night into the hills to join his father, their
escape across the Drina River and subsequent capture and detcntion in Sljivica and Mitrovo Polje.
The Prosecution submits that the proposed testimony of Witness 186 relates to the relevant
historical background and goes to proof of the crime base of the alleged forcible transfer and
deportation from Zepa?09 The Prosecution asserts that the proposed evidence does not go to the acts

206

Response Part One, para. 125.
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Rule Y2 bis Motion, Appendix A, p. 53, entry for Witness No. 186.
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or conduct of the Accused and is cumulative with several other witnesses. 2lo The Accused does not
raise any specific objections with regard to this witness.
140.

The Chamber notes that Witness No. 186 has never testified before the Tribunal and that his

proposed evidence relates to the events in Zepa, in which the Prosecution alleges that the Accused
played a significant role, which he adamantly disputes. The Chamber thus considers that the
proposed evidence of Witness No. 186 relates to live and important issues between the parties.
Having weighed all the relevant factors, the Chamber, pursuant to Rule 92 his (A)(ii)(a), finds that
the unique nature and importance of the proposed evidence of Witness 186, coupled with the fact
that he has never testified before the Tribunal, results in the existence of an overriding public
interest in his evidence being presented viva voce. The Prosecution's motion for Witness No. IS6 is
therefore denied.
4. Witness No. 190

141.

Witness No. 190, a former member of the VRS and a member of the alleged JCEs, testified

in prior proceedings regarding, inter alia, the Bratunac Brigade including policies on Srebrenica
and preparation for the attack, the Hotel Fontana meeting, having been told by Popovic on the
morning of 12 July at the Hotel Fontana (prior to the third meeting) that the able,bodied men would
be separated, temporarily detained, and then killed; and a meeting with Beara on the night of 13
July during which Beara told him that the prisoners held in Bratunac would be transferred to
Zvornik and killed.
142.

The Prosecution requests the admission of Witness No. 190' s testimony in the Blagojevic

case. The Prosecution contends that his proposed evidence relates to the relevant historical
211
background and crime base
The Prosecution also submits that the proposed evidence does not go
to the acts or conduct of the Accused and is cumulative with unspecified Rule 92 his witnesses?12
The Accused argues that the witness should be called to testify viva voce because his testimony is
unreliable as a result of his plea agreement with the Prosecution. 213 He also argues that the
testimony is too central to the case because the witness was a direct participant in relevant events
and gave testimony regarding the alleged members of the JCEs. 214 The Accused also refers to

2J(}

211
212

Rule 92 his Motion. Appendix A, p. S3, entry for Witness No. 186.
Rule 92 his Motion, Appendix A, p. 54, entry for Witness No. 190.
Rule 92 his Motion, Appendix A. p. 54, entry for Witness No. 190.
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inconsistencies in the witness's previous testimony as a reason for calling the witness to testify viva
voce. 215

143,

The Chamber finds that while the prior testimony of Witness No, 190 does not describe the

acts or conduct of the Accused, it does describe his position within the hierarchy of the Main Staff,
and much of his proposed evidence goes to the acts or conduct of fellow members of the alleged
lCEs, particularly Beara, Having weighed all the relevant factors, the Chamber, pursuant to Rule 92
bis(A)(ii)(a) and (b), finds that the degree of reliability and importance of the proposed evidence of
Witness No, 190 amounts to an overriding public interest in the evidence in question being
presented viva voce, The Prosecution's motion for Witness No, 190 is, therefore, denied.

VI. DISPOSITION
For these above stated reasons, the Trial Chamber, pursuant to Rules 54, 89, 92 bis, and 94 bis of
the Rules, hereby GRANTS the Motion IN PART and:
(I)

GRANTS leave to the parties to file the Reply and Rejoinder, respectively;

(2)

ORDERS that:
(a)

The written statements and/or transcripts of prior testimony tendered in the Rule 92
bis Motion, Appendix B for Witnesses Nos. 24, 25, 28, 45, 46, 57, 64, 65, 66, 68, 69,

70,71,73,74,75,76,77, 78, 79, 97, 10!, 104, 106, Ill, 113, 116, 118, 119, 120,
123,124, 146, 147, 154, 155, 157, 159, 160, 161, 163, 164, 165, 166, 167, 168, 169,
170, 173, 178, and IS I shall be provisionally admitted into evidence pursuant to
Rule 92 bis(A) and/or (B) without requiring the witnesses to appear for crossexamination subject to the Prosecution, within 30 days of the date of this Decision,
providing the corresponding Rule 65 fer numbers in the present case and replacing
all transcripts headed "Not Otlicial; Not Corrected" with transcripts reflecting the
ortlcial record;
(b)

The associated exhibits tendered in the Rule 92 bis Motion, Appendix B which were
admitted through each witness listed in paragraph (2)(a) above during the relevant
prior proceedings shall be provisionally admitted subject to the Prosecution, within
30 days of the date of this Decision, providing the corresponding Rule 65 fer
numbers in the present case;

21'i
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(c)

The written statements and/or transcripts of prior testimony tendered in the Rule 92

his Motion, Appendix B for Witnesses Nos. 2,6,8,9, 10, 11, 12, 13, 14, 17, 18,20,
21,22,23,36,41,51,52,54,56,61,122,125,132,133,138, 140, 141, 142, 143,
145, 148, 149, 150, 151, 152, 153, 156, 158, 162, 175, 177, 179, 180, 183, and 184
shall be provisionally admitted into evidence subject to the witnesses appearing for
cross-examination and fulfilling the conditions of Rule 92 ler, and the Prosecution,
within 30 days of the date of this Decision, providing the corresponding Rule 65 ler
numbers in the present case and replacing all transcripts headed "Not Official; Not
Corrected" with transcripts ret1ecting the official record;
(d)

The associated exhibits tendered in the Rule 92 his Motion, Appendix B which were
admitted through each witness listed in paragraph (2)(c) above during the relevant
prior proceedings shall be provisionally admitted subject to the witnesses appearing
for cross-examination and fulfilling the requirements of Rule 92 ler, and the
Prosecution, within 30 days of the date of this Decision, identil'ying for the materials
tendered for each witness in the Rule 92 his Motion, Appendix B the following:
(i) all exhibits admitted through the relevant witness in each prior proceeding;
(ii) all exhibits used with the relevant witness, but admitted through a different
witness in each prior proceeding;
(iii) all materials used with the relevant witness in court, but not admitted in each
prior proceeding; and
(iv) the corresponding 65 ler numbers in the present case for those materials
identified in paragraphs (i)-(iii) above.

(e)

The Prosecution shall, within 30 days of the date of this Decision, indicate to the
Chamber whether it intends to seck protective measures, or variations thereof, for
any of the witnesses whose proposed evidence is provisionally admitted above; and
whether any of the

written statements, transcripts, or associated exhibits

provisionally admitted by this Decision should be admitted under seal;
(3)

ORDERS the Registry, to mark for identitlcation the materials as described in paragraphs
(2)(a)-(2)(d) above;

(4)

ORDERS that for those materials as identified in (2)(d)(ii) and (iii) above, which were not
admitted through the relevant witness in the prior proceeding, the Chamber will require an
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additional showing of relevance

In

relation to the present case pnor to admitting such

materials.
(5)

DENIES the Motion in all other respects.
Done in English and French, the

Englis~text

being

au~tive.

~4f--'chavc::
v

Judge Christoph FIUgge
Presiding Judge
Dated this seventh day of July 2010
At The Hague
The Netherlands
[Seal of the Tribunal]
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