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I, THE ODOR J\!IEROX, Judge of the Appeals Chamber of the InternatIOnal Tnbunal for the 

Prosecution of Per50ns Resp0n5Ible for Senous VIolations of International Humanitarian Law 

Committed in the Terntory of the fonner Yug05lavia smce 1991 ("Tribunal") and Pre-Appeal Judge 

h· 1 m t IS case; 

BEING SEISED OF the "Pro5ecution MotIOn to Request Public Redacted Version of Trial 

Chamber's Decision on Leave to Amend 65 ter Li5t of \Vitnesses" filed confidentially on 24 June 

2013 ("'Motion"), 

XOTING that the MotIon requests that the Appeals Chamber iS5ue a public redacted verSIOn of the 

"DecIsion Granting m Part Prosecution's Motion for Leave to Amend Its 65 ter LISt of WItnesses", 

Issued confidentIally on 4 December 2009 by the Trial Chamber m the Case No. IT-08-91-T, 

Prosecutor 1'. Mic(o Stanish! and StoJan Zupljallin ("Deci5IOn"), in order for It to be provIded to all 

partIes before the Tribunal, includmg the partIes in Case No. IT-04-75-T, Prosecutor v. Gorall 

Hadizc (,'HadZic case"Y~ 

~OTING that the ProsecutIOn argues that: (1) the ProsecutIOn in the HadzIc case relIed on the 

DecIsIon m a motIOn for leave to amend ItS Rule 65 ter witness 11 'it before the Hadzic Tnal 

Chamber;" (ii) the DeclSlon IS not avmlable to the Defence in the Hadzlc case because of Its 

confIdential status;4 and (ill) considenng that the DeCIsIOn relates to protected witnesses,s It i5 

appropriate to reque5t a publIc redacted verSIOn of the decI5IOn rather than requestmg the Appeals 

Chamber to 11ft the confidentIal status of the DeCI5IOn: 

NOTING that smce the request doe5 not prejudIce the Defence, the Pre-Appeal Judge need not, 111 

the present circumstance5, a\vmt a re~pon5e; 

CO~SIDERING that the safety and secunty concerns of the wltne5ses named m the DecI5IOn 

would be 5ufficlently addre..,5ed by redactmg any reference to ldentifying mfor111at1011 therein 

pur5uant to Rule 75 of the Rules of Procedure and EVIdence ("Rules"), 

CO~SIDERING that It IS 111 the mterest of JU5tlce to make avmlabJe a publIc redacted verSIon of 

the DeCI5IOn: 

PLRSUANT TO Rule~ 54 and 75 of the Rules: 

I Order DC51gnatmg a Pre-Appcal Judge, 15 Apnl 20LL p 
2 MotlOn, paras 1 and 6 
, MotIon, paras 4 
-I MotIon, paras 4 
, MotIon, paras 5 
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HEREBY GRANTS the MotIOn; 

ORDERS the RegIstry to Issue the redacted ver5lOn of the DecIsion publIcly as attached III 

Annex I: 

Done in EnglIsh and French, the EnglIsh text being authontatlve. 

Done this thIrd day of July 2013, 
At The Hague, 
The Netherlands. 
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'.l Judge Theodor Meron 

Pre-Appeal Judge 
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TRIAL CHAMBER II ('"Tnal Chamber") of the InternatIOnal Tnbunal for the ProsecutIOn of 

Persons Respoll5ible for Senous ViolatIOns of InternatIOnal Humamtarian Law Committed m the 

TelTitory of the former YugoslavIa since 1991 ("Tnbunal") is se15ed of the "ProsecutIOn's motion 

for leave to amend its 65 ter lIst of wItnesses", filed contldentlally on 13 October 2009 ("MotIon") 

in which the ProsecutIOn seeks to "add two witnesses and to substitute two witnesses cUlTently on 

the 65 fer lIst by two new wItnesses". I 

I. PROCEDURAL HISTORY 

1. On 8 June 2009, the ProsecutIOn tIled a list of 161 witnesses to be called m the Prosecution 

case ("Ongmal Witnes5 LISt"), pursuant to Rule 65 tel' of the Rule5 of Procedure and Evidence of 

the Tnbunal ("Rules,,).2 In a Conigendum filed on 22 June 2009, the ProsecutIOn added ST212 to 

the list. statmg that thIS witness had been omitted elToneously Iir~~t:t<t::L;=~~:e<~~:;~.':C:;;;:'1 

(¢~m!t¥i4]i;i£5EITfb.7;2:~[~3ZP At a Rule 65 fer conference held on 24 August 2009, the 

Tnal Chamber mVIted the ProsecutIOn to tIle a motIOn to amend the Ongmal \Vltne5S LIst m order 

to seek leave to add ST212.4 

,.., ..... At the Pre-Tnal Conference held on 4 September 2009, the Trial Chamber detenmned that 

the ProsecutIOn may call 131 witnesse5 m the presentatIOn of It5 eVIdence-m-chlef for a total of 212 

hours, and ordered It to tIle a revI5ed fmal wItness list by noon on 10 September 2009. 5 On 

10 September 2009, the Pr05ecutIOn filed It<; reduced lIst of WItnesses (,'Reduced \Vltness LISt,,).6 

3. The MotIOn was tIled on 13 October 2009 and on 19 October 2009 the Defence of MICa 

Stamsic and the Defence of StoJan ZuplJaIun (together "Defence'") tIled a "Jomt Defence response 

to Pro5ecution' s motion for leave to amend lt5 65ter list of WItnesses" ("Jomt Response"), in which 

the Defence "oppose the additIOn and substItutIOn of the four proposed WItnesses m the ProsecutIOn 

MotIon" and "request that the Tnal Chamber deny the Pro5ecutlOn MotIOn".7 

II. SUB1\USSIONS 

4. In the MarlOn, the ProsecutIOn requeo.;t-, leave to amend Ib Rule 65 tel' wItne55 lIst to add 

two wltne~~e5, ST212 and ST213, anel to SUbo.;tltute two wltne5ses. ST214 and ST215. to replace 

1 1",10tlOn. par,t I 
2 ProsecutIOn's pte-tnal bnef. 8 Jun 2009 
, Corngendum to confidentIal appenciIces 3 and 4 of the ProsecutIOn' s pre-tnal bnd of 8 June 2009. WIth confldenllal 
annexe~. 22 Jun 2009 ("Corngendum"). para 3 
4 Rule 65 fer Conference. 24 Aug 2009, T 293-294. ~ee also Agenda ch~tnbuted to the parties pnor to the Rule 65 fer 

meetll1g 
.:i Pre-TrIal Conference. 4 Scp 2009. T 90-91. 93 
6 ProsecutIOn' s reduced lIst of wltnesse'i. 10 Sep 2009 
7 JOll1t Respome. para 3 and p 3 
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ST194 and ST188 respectlVely.x The Prosecution submits that the changes to the wItness lIst are "m 

the mterest of justice as they wIll provIde the Trial Chamber with an mcreased understandmg of 

relevant issues and contnbute to the ascertamment of the truth".9 The ProsecutIOn states that. m 

detennining such a motion, the Tnal Chamber may consider (1) the prima facie relevance of the 

eVIdence to be provIded by the new wItnes5es: (2) the stage of proceedmgs: (3) whether the 

requestmg party has shown good cause; (4) whether the defence has adequate time to prepare for 

cross-exammatIOn: and (5) JudiCIal economy. 10 The Pr05ecutIOn asserts that no factor IS over-nding 

and that all need to be consIdered for each wItness. The Prosecution addresses each of these m tum, 

other than the Issue of good cause, on which it IS sIlent or relIes upon the specific CIrcumstances 

relatmg to each mdIVIdual witness. 

5. On the issue of relevance, the ProsecutIOn submits that it "is cogniscant of the Tnal 

Chamber's gUIdance to focus on Imkage wltne55es and emphasIzes that all four witne5se5 WIll 

provIde cruclallmkage eVIdence". I I The Prosecution also submits that the tnalls in its elementary 

stage. so that "the addItion or substitutIOn of the following WItnesses WIll not affect the Defence's 

abIlity to cro5s-examme these witnesses,,12 and proposes that the WItnesses be called towards the 

end of the Prosecution case to allow t1lne for preparation. 13 

6. The ProsecutIOn submIts that regarding JudiCIal economy, "the substitution of two wltnesse5 

will require no change in the tIme allocated to the Pro5ecutIOn" whIle "the addition of wItness ST-

212 will only require an addItIOnal seSSIOn of two hours and no more than two hours are expected 

for the exammatlon m chIef of wItness ST-213',.14 The Prosecution requests that "the Tnal Chamber 

grant the ProsecutIOn an addItIOnal 4 hour5 to call these wItnesses", or, 111 the altematl ve, "the 

Pro5ecution wIll attempt to fmd the 4 hour5 wlthm their cunent allocation of 212 hour5 to present 
. " 15 ItS ca5e . 

7. Addres5mg the four wItnesses m turn, the ProsecutIOn states that ST212 ~ 

1IJi':.i&~~;'f~:&Af~:·;y~<~t:;~t;.::~'}::~'~ 'if,;J~>(;:.,~:~:~~;.~~:t?:~~~\:~~·~gr~~?~Y;~<'.-:s:"};~;c;~!}:~:'~F#{1tl:{1;~}:s;;::,~1t1J 

.J$~'?~~;{i{-;F:i~:'t::~;;.;·1:]~l$'t.i;t',;;;">t:"i,,:;':~l10 The Pro'>ecutIOn argues that 

"the substance and Importance of thIS wltne"s' endence outweIgh" the prejUdICe, If any, that may 

x , Motion. paras 1-3 
~ MotIOn. para :) 
In MOllon, para 6 
II MotIon, para 7 
12 MOllon, paras 7 - 8 
I' , Motion, para 8 
14 MollOn, para 9 
I., MotlOn, para 9 
16 Mollon. para 10 
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be caused by the addition of thIS wItness to the 65ter lIst"' and also that "the Tnal Chamber should 

not be left at the disadvantage of not heanng thIS witness~~~~:AAiI[mtEi~ 

.17 It also asserts that the relevant material for the witness "was dIsclosed 

in July thIS year", givmg the Defence adequate tllne to prepare for cross-exammatIOn and notes that 

"the Defence have been on notlce of the ProsecutIOn's intentIOn to call this wItness at least since 

22 June 2009".lg The ProsecutIOn submits that, because this wItness WIll not be called until after 

the winter recess, "the Defence will not be dIsadvantaged by thIS addItion as they will have ample 

opportumty to consIder the matenal relevant to thIS wItness".Il) 

8. Regarding ST213. the ProsecutIOn argues that the eVIdence to be provIded by thIS witness 

it·A~~t.~;~t;;-1':;Jtf&t.>fn~,~~:::":f~~~~(~;·c~~~~f*J'::~\?i;'i~~::~:t';'2~~:~':~i;~1{t~:t';~li~¥~::,'!:~Q~";o''lJt~~};0~1;?rI}""~;';~i?~T;~~~ij 

1ik\.~\.li,c~~,~#;,~:~~:t;~i;:ifa. 20 The Prosecution states that the evidence of ST213 IS 

"highly relevant to thIS case and will prove one of the essentIal elements to 7(1) and 7(3) liability"' 

and that it is '"umque and cannot be covered by any other witnes5 or document".21 The ProsecutIOn 

also seeks the addItIOn of ST213 to the wItness list on the basIs ~hat "thIS wItness was only found by 

chance and then intervIewed by the OTP i!t';2;;;Z;;Zt well after the 65ter lIst of wItnesses was 

fIled".n The ProsecutIOn agam submits that the Defence will not be disadvantaged because this 

WItness will not be called untll after the \vinter receS5 23 

9. The Prosecution seek5 to substitute ST214 for ST194 on the basIs that thIS particular witness 

IS '"expected to provIde lInkage evidence about the same cnme base events m m;~?~j a5 th05e 

ST194 wa5 expected to deal wlth,,24 and that the latter "IS m a positIOn to provIde a more accurate 

pIcture of events that took place m r{~'~~~;1~F~ The ProsecutIOn submm that the WItness "is able to 

~J.2fi The ProsecutIOn submIt5 that the "Sub5tItutlon WIll have no Impact on the length of 

thIS trial or number of wltne5ses" became "the <;ame amount of tune allotted to ST194 WIll be 

1 c 

. MotIOn. para 11 
1 x , 11otJon. p.lfa 11 
lY MOllon. para 11 
21) MollOn. para~ 12 c 13 
21 Nlotlon. para 13 
22 MOllOn. para 13 
23 MOllon. para 13 
24 MOllon. para 15 
25 MOllOn. para 14 
26 MOllon. para 14 
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allocated to ST214 ".27 The wItness will only be called towards the latter part of the Prosecution's 

case, allowing the Defence to prepare for cross-examination. 2x AddItionally, "the audio file and 

transcripts of this mtervlew have been disclosed to the Defence 29 

10. A5 regards ST215, the ProsecutIOn explams that he \vill substItute for ST188 as ST215 will 

provIde "a more dIrect link to the Accused _ and IS expected to "provIde the Trial 

Chamber wIth better lInkage eVIdence and a better overVIew of the event5 E~~i~P' The 

WI tn e s s also "c an explain ;;gt.:W: ':\';,,;:.';Z;·:i:;;~.~'? ~;:': )"i~".~~-'~":}~~~::· ~,:+:}}::~ '::~:;h~~:~~~'~:'j3t1§~J~2:;;!~!~~~~E :';fJ 

t.:i'f:~f{::;CX:'''"i~. {'i~ -~'~~:,:·;5:;~~ ,c:t}~[~~'0~2i~;~5~\ff!ti::il'~-:}Tlt~1f~~!~~::~,,*"f~t~;:f:~t\~;t;::":~' ~1;;}~J~'f:)"';1f-l~tJ~~E}:7§lf\'~~~1$5~r~f"~:1 

~~;~~!:Zil~i'Zd~;;;2<":l;}("t:i~;;!t#~;:"ttf'l("~:~k:~~~~¥:;1;~:E;A The Prosecution submits that the 

eVIdence of ST215 "can be presented withm the same amount of tIme as the time envIsioned for 

ST188, namely four hours of dIrect exammatIOn".33 

1l. In the Jomt Response, the Defence submit that they object to the Motion regardmg the 

addItion of the two ne\\; wItnesses on the ground that It 15 "contrary to the ru11l1g of the Tnal 

Chamber pursuant to Rule 73bis, which lImIted the number of Pr05ecutlon wItnesses to l3l". 34 The 

Defence also objects to eIther the additIOn or substItution of all of the proposed witnesses ba5ed on 

the fact that the "defence ha<; prepared the case aga1l1st them by relY1l1g upon the Pro5ecutIOn Pre­

Trial Bnef filed on 8 June 2009, 1l1clud1l1g the wItness list, and the ProsecutIOn Reduced \Vltne5S 

lIst of l31 WItnesse5 flIed on 10 September 2009" 35 

12. The Defence argue that the Pr05ecution has faIled "to proVIde any justifIcation to expla1l1 

why any of the four WItnesses were not 1l1cluded - at the latest - on the 10 September w1tness 

list"',3(i cons1denng they were all known to the Prosecution. The Defence submIt that the 

2, YJollOn. para 15 
'S -, \/fotJon. para 15 
2Y \,fo11on. para 15 
:'1 Y10tlon, para 17 
: I MotlOn. para 16 
~2 MOllOn. para 16 
3" \,fotlOn, para 17 
'4 . JOlllt Response. para 
.'5 JOlllt Response. para 
~6 JOInt Response. para 
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ProsecutIOn has not shown good cause to Justify these proposed changes and that there IS "a lack of 

due diligence on the part of the Prosecution. 37 
, 

13. Finally the Defence assert that the proposed changes to the WItness list "cause senous 

prejudIce to the Accused" as they have prepared the case against them by relymg upon the 

ProsecutIOn pre-trial bnef, mcluding the Ongmal \VItness LISex and continue theIr trial preparatIOn 

and mveStlgatIOn based on the Reduced Witness List 39 

III. APPLICABLE LAW 

14. It IS settled junsprudence that a Tnal Chamber may grant a motIOn requesting the 

amendment of a wItness lIst if It is satlsfied that it IS m the interest of JustIce to do SO.40 Factors to 

be taken into account when assessing whether It would be m the interest of justice to grant an 

amendment mclude the prima facie relevance of the evidence to be provIded by the new witness 

WIth respect to the cnmes alleged in the mdictment. whether the movmg party has shown good 

cause for ItS request. the repetItlve or cumulative nature of the testlmony. the stage of the 

proceedmgs at WhICh the request IS made, whether granting the amendment would result m undue 

delay of the proceedmgs. and whether the WItnesses sought to be added are of sufficIent Importance 

to justlfy theIr mclUSIOn on the WItness hSt. 41 

15, Judicial economy may also be taken mto comideratIOn but the Tnal Chamber must ensure 

that the nghts of the accused to a fmr and expedItious tnal and to have adequate time and facIlItles 

for the preparatIOn of his defence WIll not be prejudIced by the additlon of witnesses.42 The Tnal 

Chamber must also be mindful of the Prosecution's duty to pre'ient the avmlable evidence to prove 
41 ItS case. -

3
7 

JOInt Re5pome. para 5 
'i- JOInt Respon~e. para 3 
'Y JOint Response. para 5 
.j{' PWleCl/tllr l' DmgOJllIr Mi/o(el'lL. C.l~e ~o IT-9S-29/l-PT. Deel~lOn on ProsecutIon molion to amend ItS Rule 
65 ter \vltne~~ lIst. eonhdentJaL 21 Dec 2006 f"D ,\1i/(} (el'lc DeClslOn"). para 8. wIth further rcferenee~ 
41 PrmeLiitor \' PO/JOl'le' et (1/ . C<l~e No IT-05-88-AR73 L DeCISIOn on appeah agaIn~t deCIslOn admitting matenal 
related to Bow\,camn's questIonll1g. 14 Dec 2007. para 37 ("'POPOlIC' 14 Dec 2007 DeCl~lOn"). Pr(}\eLlitor v Lukic' u/ld 

Luklt. Case No IT-9S-321l-T. DeCISion on Prosecution ~eeond motlOn to amend Rule 65 ter exhibIt 1I5t. 11 Sep 200S 
("'LukiC' DeCISIon"). para 10 
42 Pro~ecutor \' RaHill Delle'. Case No IT -04-S3-PT. DeClslOn on motion for leave to amend the ProsecutIOn' s wltnes'> 
and exhIbIt lIst. confIdentIal. 9 Jul 2007 ("Delle DeClslOn""). p 6. D Mi/osenc DeelslOn. para 9. refernng to Prolecutor 
v /V[!lUti/lOl'/( et (II . Case No IT-05-S7-T. DeuslOn on ProseeutlOn motlOn for leave to amend Its Rule 65 ter wItness 
lIst to add Shaun Byrnes, 11 Dec 2006. para 4 
4' Delle' DeClslOn. p 6 
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16. ThIS Trial Chamber is also of the VIew that It IS relevant to consIder whether the movmg 

party ha5 exercised due dIhgence m ldentifymg proposed witnesses.44 

IV. DISCUSSION 

17. The Tnal Chamber WIll take mto consIderation the factors set out above. m additIOn to those 

ldentified by the Pro5ecution, and wIll address each of the four proposed wItnesses m turn. 

18. \Vitness ST212 IS expected to demonstrate iZf>~~~€~.,,:(::;'t:~~"j~c:r~;;~:;!;;;::'::'/~y:~t;'~?~~O~~1'1 

if~~,:';:~~Ji"f:·;~();.~;;~~3:~; i~~:n :.'C?}:.5~. ,?c1~t::;7~? 2;:~t:4~~~~<:~~,!~;*g:t':~f~~~~ii~W~~~!r:r:,~ri}~~ft!~~'~~t"c:;;:!;;:;;~i'TKt~l 

t::~~;:;:~ ':i~iS:; .. :~~T.~ ~J;:1S,::'~f~~:: :tVi,0':I' y;c",\t;,;:, ,%~;\'i"~:~:~,,~~ 2~:%:;:::;:~:" ";~;:r;';;S:;l~~~:::i~.f:~{5~:-~f?"E:};~ The Defence 

has been aware of the Prosecution's mtentIOn to call thls witness since the fIling of 22 June 2009 

and disclosure was made to the Defence in July 2009. 

19. The Trial Chamber consIders the preparatIOn of the list of wltnesses to be submitted 

pursuant to Rule 65ter to be one of the most important tasks to be performed by the ProsecutIOn and 

one whlch reqUIre5 due care and attention. Although the ProsecutIOn attempted to address the 

situatIOn m the Conlgendum, It dld not seek leave to amendlt5 Rule 65 ter lIst at that time.45 It then 

compounded the enor by failIng to respond to the Trial Chamber's mvItatIOn at the Rule 65 ter 

conference held on 24 August 2009 and again by faIlmg to include ST212 on the Reduced \VItness 

Li 5t m September 2009. 

20. The ProsecutIOn has also not set out m the MotIon any argument a5 to the relevance of thls 

eVIdence for ltS case other than a baSIC a-;sertlOn that the "sub5tance andlmportance of this witnes5' 

eVldence outwelghs the preJudIce, If any, that may be caused" by the addltlon of thls witness. 

21. The Tnal Chamber has exammed the Rule 65 ter wltnes5 summary for thl~ WItne5S and 

note5 that most of hl~ eVIdence concern-; matter5 expected to be addre55ed by other witnes~es on the 

Reduced \VItne<;s LISt, with the p05sIble exceptIOn of the allegatIOn that .ZC:.g;;=.. ~i,,;:~;!:tjl~ 

22. Nevertheless. de~pIte the procedural eITors on the part of the ProsecutIOn. the Tnal Chamber 

fmd.., that the eVIdence to be gIven by ST212 may not be entlrely covered by other WItne5se5, and 

44 ProleLlitor I' LlIk/(.' ([lid LlIlat, Case No IT-98-:r2/1-T. Dec1510n on ProsecutIOn 5ccond motlon to amend Rule 65 ter 

exhIbit lIst. 29 Aug 2008, para 24 
45 Corngendum. para :I 
46 MotIOn. para 10 
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that is of sufficIent Importance to the Prosecution ca5e for It to be 111 the interest of JU5tice to allow 

the ProsecutIOn to include ST212 on its Rule 65 ter WItne5S lIst. 

23. \VItness ST213 wa5 ~1~i}1re§-0f1N:~)"~Si:!1:tt:mt..;zf::t;,·1 dunng the period 

relevant to the 111dIctment §w:r:t~oaii5:'~~~i}:/~i;;J1";,'~::~'··;:~':,{r.;~iI:ita;~:'f~?;:;':~d The evidence 

to be tendered wIll offer 111SIght 111to ~$\ijJ~~.!/*;1~i.J;~:C;l and thu5 is prima facie 

relevant. Furthermore, It is unique and \\,111 not be covered by any other wItness or document 

included on the ProsecutIOn's Rule 65 fer lIst. 

24. The Tnal Chamber accepts that the ProsecutIOn only located this witness K£J-2:JW~~:d::Ql 

after the filing of the Orig111al \Vitness Li5t. but notes with some concern that the Prosecution has 

otfered no explanatIOn for not includ111g thIS witness on the Reduced WItness List, filed 111 

September 2009. ThIS would have gIVen both the Trial Chamber and the Defence notIce of the 

111tent to call the WItness at the earlIest possible opportunity, rather than Walt111g a further month to 

file the MotlOn.47 However, tak111g into account the Importance of the evidence of thIS WItness to the 

Pro5ecutlOn case, the Trial Chamber IS satI5fled that the ProsecutIOn has shown good cause to call 

this witness and that It IS 111 the 111terest of JU5tlCe to allow the Pro5ecutlOn to include ST213 on ItS 

Rule 65 ter WItness lIst. 

25. Turnmg to the eVIdence to be pronded by ST214 and ST215, the Tnal Chamber notes and 

agrees wIth the ProsecutIOn's assertion 111 the Motion that: "In pnnCIple. it is for each Party to 

deCIde whIch WItnesses to call to prove Ib ca~e .. ,4X However, even If the Tnal Chamber accepts the 

ProsecutlOn's assertIOns that the eVIdence of these two witnesse~ would "proVIde a more accurate 

picture of events .,4'1 ~~§I[2~lZ~~ilJE~~[j~~~~~~~~~~~~II~ ==...=..;~ 

lL\);Sjti:i~-':.~~~~:J;}ia the Pr05ecutlOn has not provided the Tnal Chamber WIth any 

explanatIOn as to why It IS only now 5eek111g leave to mclude these witnes~es on It5 WItness lI~t and. 

in partIcular, as to why thIS selectIOn was not made at the tIme of 5ubmissIOn of the Revl5ed 

Witness List. 

r See Pro~eulf()r \" V/{{Wlllir f)()/"(te \'I c'. Case No IT-05-S71l-T. DeC1~lOn nn PrOSec.ullon·s motIon fnr leave to amend 
Its rule 65 fer wJtne~" h.;;t. 14 yray. 2009 r'f)orden( Deu51On··). \\"here the Chamber note~ that pursuant to Rule 65 ter. 

··the ProsecLlllOn had IndlcJ.ted that It Intended tn call t\\"O U S Rule 70 \\'llne~,es and that at the tIme Il was not In .1 

pOSItIOn to ll1dleate the names of these wIlnesse,,··. para S 
-IX MotIOn. para 5 
4Y MotIon. para 14 
50 IbId 
51 MotIOn. para 16 
52 Mollon. para 17 
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26. The Tnal Chamber therefore dIsmisses the MotIOn In relatIOn to these two wItnessses 

without prejudIce to a further fIling by the ProsecutIOn settIng out the reasons that have led It to 

make the request for substItutIOn at thI5 stage of the proceedings. 

27. The Tnal Chamber notes that, in seekIng to add new witnesses to the Reduced Witness LIst, 

two of whom. ST212 and ST213, are accepted pur5uant to thIS DecIsIOn, the ProsecutIOn is also 

effectIvely requesting an increa5e In the overall number of WItnesses It may call In the presentation 

of its case-In-chief.. 

28. The Tnal Chamber conclude5 that the Prosecution ha<.; demonstrated a need to Increase the 

number of WItnesses from 131 to 132 by the addItion of ST213 but that It has not done so in relation 

to ST212. The Trial Chamber IS not persuaded that the Prosecution has shown sufficient due 

diligence wIth regard to thIS witness to wan-ant any Increase in the overall number of wItneS5es. It 

is for the Pro5ecutIOn to decIde whIch WItness. If any. to remove from the Reduced \Vitness List to 

accommodate the callIng of ST212. 

29. The Prosecution requested an additIOnal four hours for the presentatIOn of the eVIdence-In-­

chIef of the5e WItnesses but IndIcated that If this 15 not acceptable. the ProsecutIOn WIll attempt to 

ab50rb the extra tune wIthIn its eXIstIng allocation of 212 hours. In lIght of that IndIcation, the Tnal 

Chamber is SatlSfIed that the ProsecutIOn has demonstrated a need for 2 (two) additIOnal hours for 

the presentatIOn of the eVIdence-In-chief of ST213 nevertheless it ha5 not done so regardll1g ST212. 

It IS for the Prosecution to fll1d the time wIthm the current allocatIOn of 212 hours in whIch to 

pretent ItS ca5e for ST212. 

30. Lastly. the ProsecutIOn has ll1dIcated that It WIll not call eIther of the5e two WItnesses untll 

after the winter rece5S. The Tnal Chamber tinds that thIS gives the Defence adequate tnne to 

prepare for cro5s-examll1ation and WIll obnate any prejUdICe to the Defence. 

V. DISPOSITION 

For the above reasons. the Tnal Chamber. act1l1g under Rule5 54 and 73 ter of the Rule5: 

1. GRANTS the Motlon 111<.;ofar a5 It <.;eeks the 1l1clUSIOn of ST212 on the Pro5ecutIOn wItne<.;s 

list. 

2. PERMITS the Pr05ecutIOn to 5ubstltute \vItness ST212 for another WItness of its chOOSIng 

so as to remam within the overall number of wItnesses set by the Trial Chamber; 
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3. GRANTS the MotIOn msofar as It seeks the inclusIOn of ST213 on the ProsecutIOn witness 

list; 

4. PERMITS the Prosecution to increase the number of witnesses on Its Rule 65 ter wItness 

lIst to 132 to accommodate the callmg of ST213: 

5. DENIES the MotIOn insofar as It seeks the withdrawal and replacement of ST194 and 

ST188 by ST214 and ST215 without prejUdICe to the Prosecution fihng its further 

submissIOn, withm one month of the fIling of this Decision, setting out the reaSOl15 why It IS 

seeking thesub5tItution of these witnesses at thIS tIme and for the Defence to file responses, 

if any. to that submIssIon withm a further penod of two weeks; 

6. GRANTS the request of the ProsecutIOn for 2 (two) addItional hours m which to present the 

eVIdence of ST213: 

7. DENIES the request of the ProsecutIOn for addmonal tune in WhICh to present the evidence 

of ST212; 

8. ORDERS the ProsecutIOn not to call witnesses ST212 and ST213 untIl after the wmter 

recess; and 

9. ORDERS the Prosecution to fIle a revised h5t of wItnesses wnhm seven days of the fIling 

of thIS DecisIOn. 

Done in English and French. the Engbsh verSIOn bemg authontatIve. 

Dated thi 5 fourth day of December 2009 

At The Hague 

The Netherland~ 

[Seal of the Tribunal] 
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