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l. This decision of Trial Chamber II (“Chamber”) of the International Criminal Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the former Yugoslavia since 1991 (“Tribunal”) is in respect of “Mico
Stani§i¢ Defence Motion regarding Form of the Indictment and Request for Additional and
Adequate Particulars” filed by Counsel for Mico StaniSi¢ (“StaniSi¢ Defence”) on 27 October 2008
(**Stanisi¢ Motion™) and “Stojan Zupljanin’s Motion Challenging the Consolidated Indictment (and
Motion for Exceeding the Prescribed Word Limit)” filed by Counsel for Stojan Zupljanin
(*Zupljanin Defence”) on 17 November 2008 (“Zupljanin Motion™). By these Motions the Stanigi¢
Defence and the Zupljanin Defence seek an order directed to the Office of the Prosecutor
(“Prosecution”) to clarify or withdraw a number of allegations contained in the Indictment and to
provide additional particulars in the Indictment.! The Prosecution responded on 10 November and
I December 2008, respectively, opposing the Motions.> On 9 December 2008 the Zupljanin

Detence filed a request tor leave to reply and a reply to the Prosecution’s Response to Zupljanin
Motion.

I. BACKGROUND

2. The indictment against Mico Stani$i¢ was confirmed on 25 February 2005. At his initial

appearance on 17 March 2005 Mico StaniSic entered a plea of not guilty on all charges.

3. On 4 May 2005 the StaniSi¢ Defence filed a preliminary motion raising a number of issues
pertaining to the form of the indictment and seeking greater specificity in the allegations relating to
Mico Stani§ic’s individual and superior criminal liability.* On 19 July 2005 the Chamber granted
partly the motion and ordered the Prosecution to clarify and make a number of amendments to the
indictment. An amended indictment was filed by the Prosecution on 22 August 2005 and following
an oral order for further clarifications made by the Chamber on 16 September 2005, a revised

indictment was filed on 22 September 2005 and confirmed by the Chamber on 11 October 2005.°

' Included in the Stanisi¢ Motion is a request for leave to exceed by 760 words the word limit provided in the Practice
Direction on the Length of Briefs and Motions (“Practice Direction™). The Zupljanin Motion also seeks leave to exceed
the word limit of the Practice Direction by 791 words.

2 Prosecutor v Mico Stanisic¢ and Stojan Zupljanin, Case No. IT-08-91-PT, “Prosecution Response to Mico Stanigic
Defence Motion regarding form of the Indictment and Request for Additional and Adequate Particulars”, 10 November
2008, (“*Prosecution Response to Stani§i¢ Motion™) and Prosecutor v Mico Stanisic and Stojan Zupljanin, Case No. IT-
08-91-PT, “Prosecution Response to Stojan Zupljanin’s Motion Challenging the Consolidated Indictment (and Motion
for Exceeding the Prescribed Word Limit)”, 1 December 2008 (“Prosecution Response to Zupljanin Motion™). In the
Prosccution Responsc to Zupljanin Motion the Prosecution also seeks leave to exceed the word limit for its response
to 3,653 words.

' Prosecutor v Mico Stanisi¢ and Stojan Zupljanin, Case No. IT-08-91-PT, “ Stojan Zupljanin’s Reply to the
Prosccution’s Response on the 29 September 2008 Indictment”, 9 December 2008 (“Zupljanin Reply”™).

f Prosecutor v Mico Stanisic, Case No. IT-04-79-PT, “Motion Objecting to the Form of the Indictment”, 4 May 2005.
Prosecutor v Mico Stanisi¢, Case No. IT-04-79-PT, “Order Accepting Amendments to the Indictment”,
11 October 2005.
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The Prosecution moved for leave to make further amendments to this indictment on 9 May 2007
and 14 February 2008, respectively.® On 4 April 2008 the Chamber invited the Prosecution to
consider and propose a reduction of the counts alleged in the indictment and their scope,’ to which
the Prosecution responded on 24 April 2008.® An invitation pursuant to Rule 73bis(D) was issued

by the Chamber on 8 May 2008, to which the Prosecution responded on 20 May 2008.

4. The indictment against Stojan Zupljanin was confirmed on 14 March 1999. Stojan
Zupljanin was arrested on 11 June 2008 and on 21 June 2008 he was transferred to the seat of the
Tribunal. At his further appearance on 21 July 2008 Stojan Zupljanin entered a plea of not guilty

on all charges in the indictment.

5. On 16 July 2008 the Prosecution moved for joinder of the case against Mico StaniSi¢ with
that against Stojan Zupljanin and for leave to amend and consolidate the indictments against the two
Accused. On 23 September 2008 the Chamber joined the cases against Mico StaniSi¢ and Stojan
Zupljanin and granted in part the Prosecution’s request to amend and consolidate the two
indictments.” On 29 September 2008, as ordered by the Chamber, the Prosecution filed a
consolidated indictment against the two Accused, which is the operative indictment in this case

(“Indictment™).

0. Each of the Accused is charged with 10 counts of crimes against humanity or violations of
the laws or customs of war, namely persecutions, extermination, two counts of murder, torture,
cruel treatment, two counts of inhumane acts, and deportation, for crimes allegedly committed
between 1 April 1992 and 31 December 1992 against Bosnian Muslims and Bosnian Croats. Mico
StaniSic¢, at the material time Minister of the newly established Serbian Ministry of Internal Affairs
in Bosnia and Herzegovina (“RS MUP”) is charged with crimes allegedly committed in 19
municipalities'’ of Bosnia and Herzegovina. Stojan Zupljanin, at the time Chief of the Regional

Security Service Centre (“CSB”) of Banja Luka is charged with crimes allegedly committed in

" Prosecutor v Mico Stanisic, Case No. IT-04-79-PT, “Prosecution’s Motion for Leave to Amend the Indictment”, 9
May 2007; and Prosecutor v Mico Stanisic¢, Case No. IT-04-79-PT, “Prosecution’s Supplement to the Prosecution
Motion of 9 May 2007 for Leave to Amend the Indictment, with Confidential Annex”, 14 February 2008, respectively.
On 4 April 2008 the Chamber adjourned its adjudication of the Prosecution’s motion for leave to amend the indictment
and inviled the Prosecution to consider and propose a reduction of the counts alleged in the indictment and their scope.
(Prosecutor v Mico Stanisic, Case No. IT-04-79-PT, “Interim Decision on the Prosecution’s Motion and Supplement for
Leave to Amend the Indictment”, 4 April 2008)

" Prosecutor v Mico Stanisic, Case No. IT-04-79-PT, “Interim Decision on the Prosecution’s Motion and Supplement
for Leave to Amend the Indictment”, 4 April 2008.

® Prosecutor v Mico Staniic, Case No. IT-04-79-PT, “Prosecution’s Response to Trial Chamber’s Invitation to Reduce
the Scope of its Indictment, with Confidential Annexes”, 24 April 2008.

? Prosecutor v Mico Stanisi¢, Case No. IT-04-79-PT; Prosecutor v Stojan Zupljanin, Case No. IT-99-36/2-PT,
“Decision on Prosecution’s Motion for Joinder and for Leave to Consolidate and Amend Indictments”, 23 September
2008 “Decision of 23 September 2008”).

'Y See Indictment, para 11; Indictment, Schedule C, point 19.
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seven municipalities of the Autonomous Region of Krajina of Bosnia and Herzegovina (“ARK™)."
Each of the Accused is charged pursuant to Article 7(1) of the Statute of the Tribunal (“Statute”) for
his alleged participation in a joint criminal enterprise (“JCE”), the alleged objective of which is to
permanently remove Bosnian Muslims, Bosnian Croats and other non-Serbs from the territory of
the planned Serbian state by means which included the commission of the crimes charged;
alternatively, it is alleged that Mico StaniSi¢ instigated or aided and abetted the alleged crimes, and
that Stojan Zupljanin ordered, planned, instigated or aided and abetted the alleged crimes. Superior
responsibility pursuant to Article 7(3) of the Statute is also relied on with respect to each of the

Accused.
II. GENERAL PLEADING PRINCIPLES

7. Article 18(4) of the Statute of the International Tribunal (“Statute”) and Rule 47(C) of the
Rules of Procedure and Evidence (“Rules”) require the Prosecution to prepare an indictment
containing a concise statement of the facts and crimes with which the accused is charged. These
provisions should be interpreted in accordance with Article 21(2) and Article 21(4)(a) and (b) of the
Statute, which afford the accused the right to be informed of the nature and cause of the charges
against him and to have adequate time and facilities for the preparation of his defence.'”” An
indictment is pleaded with sufficient particularity if it sets out the material facts of the Prosecution
case with sufficient detail to inform the accused clearly of the charges against him so that he may
prepare his defence.”> When evaluating whether an indictment allows the accused to adequately
prepare his defence it is necessary to read it as a whole and not “as a series of paragraphs existing in

. w4
isolation.”

8. The Prosecution shall plead in the indictment the specific mode or modes of liability for
which the accused is charged, and should only plead the modes of liability on which it intends to
rely."” The Prosecution is required to plead all material facts substantiating the charges, but is not
required to plead the evidence by which the material facts will be proven.'® Whether a fact is

material depends on the nature of the Prosecution case.'” A decisive factor in this respect is the

"' See Indictment, para 12.

" Prosecutor v. Mladen Naletilic and Vinko Martinovic, Case No. IT-98-34-A, Judgement, 3 May 2006, (“Naletilic

Appeals Judgement™), para 23; Prosecutor v. Blagoje Simic, Case No. IT-95-9-A, Judgement, 28 November 2006,

(“Simi¢ Appeals Judgement”), para 20. See also Prosecutor v. Zoran Kupredki¢ et al., Case No.: IT-95-16-A,

Judgement, 23 October 2001 (“Kupresic¢ Appeals Judgement™), para 88.

" Kupresic¢ Appeals Judgement, para 88.

" Prosecutor v. Sefer Halilovi¢, Case No. IT-01-48-A, Judgement, 16 October 2007 (“Halilovi¢ Appeals Judgement”),
ara 80.

* Simic Appeals Judgement, para 21; See Prosecutor v. Kvocka et al., Case No. IT-98-30/1-A, Judgement, 28 February

2005 (“Kvocka Appeals Judgement”), para 29.

' Naletilic¢ Appeals Judgement, para 23.

' Halilovi¢ Appeals Judgement, para 86; Naletili¢ Appeals Judgement, para 24.
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nature of the alleged criminal conduct charged against the accused, and in particular, the proximity
of the accused to the events alleged in the indictment.'® Each material fact must be pleaded
expressly, however, in some circumstances it may suffice if they are stated by necessary

. . . 19
implication.

0. The Prosecution’s classification of the accused’s alleged criminal conduct and the proximity
of the accused to the crime are crucial factors in determining the degree of specificity required of
the indictment.”” As such, the Tribunal has distinguished between pleading requirements when
charges are based on (i) individual responsibility under Article 7(1) of the Statute where the accused
is alleged to have personally carried out acts underlying the crime; (ii) individual responsibility
under Article 7(1) of the Statute where it is not alleged that the accused personally carried out the

acts underlying the crime; and (iii) superior responsibility under Article 7(3) of the Statute.”’

10. Where the Prosecution seeks to show that the accused personally committed the criminal act
in question, an indictment should contain details that explain the allegation by stating information
“such as the identity of the victim, the time and place of the events, and the means by which the

» . 22
offence was committed.”

11.  Where the Prosecution seeks to show that the accused did not personally carry out the
criminal acts alleged, but rather “planned, instigated, ordered, or aided and abetted the planning,
preparation or execution of the alleged crimes”, an indictment must state the ““particular acts’ or
‘the particular course of conduct’ on the part of the Accused which forms the basis for the charges
n qucstion."23

12. When the Prosecution alleges the “commission” of one of the crimes under the Statute
within the meaning of Article 7(1), it must specify whether the term refers to physical commission

by the Accused, or participation in a joint criminal enterprise (“JCE™), or both.>*

" Kupreskic Appeals Judgement, paras 89-90.

" Halilovi¢ Appeals Judgement, para 86.

** Kvocka Appeals Judgement, para 28. (“As the proximity of the accused person to those events becomes more distant,
less precision is required in relation to those particular details, and greater emphasis is placed upon the conduct of the
accused person himself upon which the Prosecution relies to establish his responsibility as an accessory or a superior to
the persons who personally committed the acts giving rise to the charges against him.”) See Kvocka Appeals
Judgement, para 65.

' Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-A, Judgement, 29 July 2004 (“Blaski¢ Appeals Judgement”), para
211

> Kvocka Appeals Judgement, para 28.

' Prosecutor v. Prlic¢ et al., Case No. IT-04-74-PT, Decision on Defence Preliminary Motions Alleging Defect in the
Form of the Indictment, 22 July 2005, (*“Prlic Decision”), para 11; Blaskic Appeals Judgement, para 213; Prosecutor v.
Milorad Krnojelac, Case No. IT-97-25-PT, Decision on Preliminary Motion on Form of Amended Indictment, 11
February 2000 (“Krnojelac First Decision”), paras 18 and 19.

* Simi¢ Appeals Judgement, para 22.

Case No.: 1T-08-91-PT 19 March 2009

LI



13.  Where the Prosecution alleges that the accused’s liability is based on the theory of JCE, JCE
must be specifically pleaded in the indictment.”> Additionally, the indictment should declare which
form of JCE the accused is alleged to have participated in.”® When pleading participation in a JCE

the prosecution must plead the following material facts:
(a) the nature or purpose of the joint criminal enterprise

(h) the time at which or the period over which the enterprise is said to have existed,

(c) the identity of those engaged in the enterprise—so far as their identity is known, but at
least by reference to their category as a group, and

(d)  the nature of the participation by the accused in that enterprise

Where any of these matters is to be established by inference, the Prosecution must identify in the

indictment the facts and circumstances from which the inference is sought to be drawn.”’
14, Where the Prosecution alleges that the accused is individually responsible as the superior of
the actual perpetrators of a crime under Article 7(3) of the Statute, the material facts which must be
pleaded are:>*

(a) that the accused is the superior® of certain persons sufficiently identified, over whom he

had effective control — in the sense of a material ability to prevent or punish criminal conduct -
and for whose acts he is alleged to be responsible™;

(h) the criminal acts of such persons, for which he is alleged to be responsible;

(c) the conduct of the accused by which he may be found to have known or had reason to
know that the crimes were about to be committed or had been committed by his subordinates‘”;
and

(d) the conduct of the accused by which he may be found to have failed to take the necessary

and reasonable measures to prevent such acts or to punish the persons who committed them.

5. Where an indictment alleges that an accused exercised effective control over others the

manner in which such control was exercised might encompass facts which are not required to be

* Simic Appeals Judgement, para 22.

* Simic¢ Appeals Judgement, para 22; Prosecutor v. Krnojelac, Case No.: IT-97-25-A, Judgement, 17 September 2003,
ara 138.

?7 Prosecutor v. Viastimir Pordevic, Case No. IT-05-87/1-PT, “Decision on From of Indictment”, 3 April 2008,

(“Dordevi¢ Decision™), para 9. See also Prosecutor v. Krnojelac, Case No.: IT-97-25-PT, “Decision on From of

Second Amended Indictment”, 11 May 2000 (“Krnojelac Second Decision”), para 16; Simic Appeals Judgement, para

22; Kvocka Appeals Judgement, para 28.

* Halilovi¢ Appeals Judgement, para 78; see also Blaski¢ Appeals Judgement, para 218.

* It is settled jurisprudence that the provisions of Article 7(3) are equally applicable to military commanders as well as

to civilian superiors. (See Prosecutor v. Zejnil Delalic & Hazim Deli¢, Case No. IT-96-21-A, Judgement, 20 February

2001, para 195)

¥ When declaring that the accused was in a position of authority for the purposes of an allegation under Article 7(3) of

the Statute, it is sufficient to state that the accused was a “commander” or set forth the accused’s specific military

duties. (Bluskic Appeals Judgement, para 217)

" The facts relevant to the acts of the subordinates, for whose acts the accused is alleged to be responsible as a superior,

will usually be stated with less precision, because the detail of those acts is often unknown, and because the acts

themselves are often not very much in issue. (Blaski¢ Appeals Judgement, para 218)
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pleaded.” However, there must be a clear indication that the accused possessed effective control at

the time of the crimes.>’

16. Where the state of mind of the accused is relevant to the charges, the indictment must set
forth either (i) the specific state of mind as a material fact, in which case the facts by which that
material fact is to be established are ordinary matters of evidence and need not be pleaded further;
or (iiv the evidentiary facts from which the state of mind is to be inferred.®* Generally, each
material fact must be pleaded expressly; however, under some circumstances it is sufficient if they

. . . 35
are expressed by necessary implication.

17. Defects in an indictment may arise at a later stage of the proceedings if the evidence at trial
does not conform to the indictment’s allegations.*® In such circumstances a Trial Chamber must
consider whether a fair trial requires an amendment of the indictment, adjournment, or the

exclusion of evidence outside the scope of the indictment.”’
III. DISCUSSION

A. Miéo StaniSi¢’s right to challenge the form of the present Indictment

18.  The Prosecution opposes the Stani§i¢ Motion as untimely, repetitive of StaniSi¢’s prior
challenges and seeking details beyond what the Prosecution is required to plead. In particular, it is
submitted that after leave to amend an indictment is granted, Rule S0(C) limits an accused’s right to
challenge the amended indictment to the new charges; that in its Decision of 23 September 2008
granting in part leave to amend the indictment, the Chamber has identified only two new charges;
that the challenges contained in the Stani§i¢ Motion are not limited to these two new charges but
instead could have been based on the original indictment; and that many of these challenges were
fully litigated by the parties and addressed by the Chamber previously, so that addressing these

issues at this stage of the proceedings would be unnecessary and inappropriate.

19, Pursuant to Rule 50(C) of the Rules, it leave to amend an indictment has been granted, the
accused may file preliminary motions pursuant to Rule 72 in respect of the new charges within 30

days.  Rule 5((C), therefore, limits an accused’s right to challenge the form of an amended

:‘2 Halilovi¢ Appeals Judgement, para 86.

“ Halilovi¢ Appeals Judgement, para 86.

% Prosecutor v. Mile Mrksi¢, Case No. IT-95-13/1-PT, “Decision on the Form of the Indictment”, 19 June 2003
("Mrksic Decision”), para 7; see also Blaski¢ Appeals Judgement, para 219, solely addressing the issue of pleading
responsibility under Article 7(3).

j’ Bluskic Appeals Judgement, para 219.

“® Kvocka Appeals Judgement, para 31.

7 Kvocka Appeals Judgement, para 31.
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indictiment to the new charges introduced by the amendments. In its decision of 23 September 2008
the Chamber granted leave to the Prosecution to add two crime sites to the allegations against Mico
Stani$i¢ under Counts 1 and Counts 2-4, respectively and two crime sites to the allegations against
Stojan Zupljanin, under Count 1 and a further allegation against Stojan Zupljanin relevant to the
charges in Counts 5-8. The challenges to the form of the Indictment raised in the StaniSi¢ Motion
are not related to the new charges and, therefore, fall outside the scope of Rule 50(C) of the Rules.
The Chamber, therefore, will not adjudicate upon the challenges raised by StaniSi¢ to the
indictment against him. The Chamber notes, however, that the Zupljanin Defence has
“incorporated” the points raised in the Stani§i¢ Motion, submitting that both Accused are alleged to
have been members of the same JCE and, therefore, issues relevant to StaniS$i¢ are also relevant to
Zupljanin.” The Chamber does not agree that the allegation of JCE liability makes all arguments
raised by Stanisi¢ relevant to Zupljanin. Further, such a broad “incorporation by reference” is not an
appropriate means to advance arguments before this Tribunal. However, in the interests of justice,
to the extent that arguments are advanced by StaniSi¢ on issues which are general in nature and of
direct and apparent relevance to Zupljanin, the Trial Chamber has considered those matters in its

decision.

B. Challenges to the pleadings related to Article 7(1) of the Statute

I. General issues relevant to modes of liabilities charged under Article 7(1)

(a) Submissions

20.  The Zupljanin Defence submits that, while the Prosecution seeks to rely primarily on JCE, it
has pleaded all forms of liability pursuant to Article 7(1) which leaves Zupljanin with insufficient
notice of the case he faces. It is submitted that the Prosecution should only charge modes of
liability under Article 7(1) supported by specific factual allegations and/or drop those modes of
liability which it does not intend to pursue.” The Zupljanin Defence further submits that if it is the
Prosecution case that all modes of liability under Article 7(1) are supported, then the Prosecution
should identify the material facts in relation to each crime site which support each mode of

liability.*

21. The Zupljanin Defence also submits that paragraph 16 of the Indictment, which sets out

allegation relevant to Stojan Zupljanin’s alleged liability for aiding and abetting, ordering, planning

* Zupljanin Motion, para 24.
Y Zupljanin Motion, paras 15-17.
" Zupljanin Motion, paras 15-17.
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and instigating, is confusing,”' and that, with respect to instigation, the instigating acts and persons

should be described precisely.*”

22.  The Prosecution contends that it has the right to charge the Accused in alternative with all
modes of liability under Article 7(1) where there is evidence sufficient to support a pleading.** The
Prosecution submits that paragraph 16 of the Indictment specifies which acts by Zupljanin are
material to each mode of liability.** The Prosecution further submits that the Indictment re-alleges
Zupljanin’s alleged modes of liability under Article 7(1) for each group of counts, and by necessary
implication these modes apply to the respective crime incidents and sites charged under the

45
counts.
(b) Discussion

23. While it is a prerogative of the Prosecution to decide with which modes of liability to charge
an accused, the Prosecution should only plead the modes of liability on which it intends to rely
during the trial. At this stage, the Chamber can only rely on the Prosecution’s submissions of its
intentions in this respect. A pleading of multiple modes of liability does not in and of itself

prejudice the Defence. What is essential is that the requisite pleading requirements are met.

24.  With respect to ordering, planning, instigation and aiding and abetting, paragraph 27 of the
[ndictment sets out the modes of liability with respect to the count of persecutions charged against
Zupljanin; paragraph 26 alleges the crimes relating to these modes of liability. The other counts
and charges in the Indictment are laid out in a similar manner.*® In the Chamber’s view, the

Indictment sets out clearly which crime incidents and sites relate to each mode of liability.

25.  Turning next to the Zupljanin Defence challenges with respect to paragraph 16 of the
Indictment, the Chamber observes that paragraph 16 begins with a collective statement which
alleges that by the acts listed in paragraphs 12(a)-(g) Stojan Zupljanin is individually criminaily
responsible for ordering, planning, instigating or aiding and abetting the crimes in the indictment.
The paragraph goes on to specify that the acts of aiding and abetting are encompassed by all of the
allegations in paragraphs 12(a)-(g) while those relating to ordering, planning and instigation arise
tfrom paras 12(d)-(g). The Trial Chamber is satisfied that these allegations are sufficiently clear and

specific with respect to the various modes of individual criminal responsibility.

*! Zupljanin Motion, para 18.

** Zupljanin Motion, para 16.

** Prosecution Response to Zupljanin Motion, para 12.

“ Prosecution Response to Zupljanin Motion, para 13.

** Prosecution Response to Zupljanin Motion, para 14.

** Indictment paras 28-30 (extermination and murder), paras 32, 34-35 (torture, cruel treatment and inhumane acts),
paras 38-40 (deportation and inhumane acts).
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26. Further, the Chamber notes that the Appeals Chamber has held that when the Prosecution
pleads the mode of liability of instigation, “the instigating acts, and the instigated persons or groups
of persons, are to be described precisely”.*” Paragraph 12 (d)-(g) sets out the factual allegations in
support of instigation and includes a description of the acts of instigation and instigated persons or
groups such as VRS/RS MUP forces and Serb Forces. The Trial Chamber considers that these
allegations, combined with the description of the underlying crimes in the indictment and in the
schedules, constitutes a pleading of sufficient clarity as to the instigating acts relied on and the

identity of the instigated groups of persons. No amendments in this respect are necessary.

2. Aiding and abetting

(a) Submissions

27.  The Zupljanin Defence reiterates a submission made by the Stanisi¢ Defence that the
Prosecution has failed to specify the alleged contribution of the Accused to crimes he is alleged to
have aided or abetted® and to indicate whether it is part of its case that the Accused StaniSi€ is
alleged to have aided and abetted or instigated any of the crimes allegedly committed by the

Accused Zupljanin.49

(b) Discussion

28.  The Chamber recalls that the Prosecution 1s required to plead in the Indictment the
“particular acts” or “course of conduct” of the Accused which forms the basis for the charge of
aiding and abetting. With respect to the Accused Zupljanin, paragraph 12 (a)-(g) of the indictment
describes the way in which Stojan Zupljanin is alleged to have aided and abetted with reference to
the underlying crime base set out in the Indictment. The same allegations form the basis for the
alternative modes of liability pleaded as set out in paragraph 16. Similar allegations are made in
paragraph 11 (a)-(h) and paragraph 15 with reference to the Accused Stani§i¢. On this basis, the
Chamber is satisfied that the Prosecution has pleaded the acts of each Accused in relation to the
allegation of aiding and abetting with sufficient specificity. In the view of the Chamber, whether an
accused is alleged specifically to have aided and abetted or instigated a co-accused is a matter of

evidence and not a material allegation that must be pleaded in an indictment.

i Bluskic Appeals Judgement, para 226.
o Zupljanin Motion, para 24; StaniSi¢ Motion, para 15.
* Zupljanin Motion, para 24; Stani$i¢ Motion, para 15.

10
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3. Joint criminal enterprise

(a) Alleged members of the JCE

(i) Submissions

29. The Zupljanin Defence further reiterates an argument raised by the StaniSi¢ Defence that
the Prosecution has failed to plead with sufficient specificity some of the alleged members of the
joint criminal enterprise, in particular who the “other members of the Bosnian Serb leadership and
leading members of the Serbian Democratic Party (SDS)”, “leading members of CSBs”, “leading
members of Public Security Services (“SIBs”), “leading members of other civilian bodies within
BiH” are.” The Prosecution contends that the pleadings conform with the jurisprudence as it has
named in the Indictment the principal participants in the JCE, and it has provided the categories of

the others.”!
(i1) Discussion

30. An accused must be informed by the Indictment of the identity of those engaged in the joint
criminal enterprise — so far as their identity is known.’ 2 While key participants in the JCE must be
named in light ot the criterion of proximity to the accused,” it is sufficient that other less important
participants in the JCE be identified by category as a group,”® where their precise identity is not

known and it is not possible for the Prosecution to obtain it.”?

31. In paragraph 8 of the Indictment a number of persons are identified as alleged members of

the JCE.”® whom the Prosecution alleges to be key participants in the JCE" Other alleged

" Zupljanin Motion, para 24; Stanisi¢ Motion, para 15.

*! Prosccution Response to Stanisi¢ Motion, para 10 (d).
q See supra, paras 13.
> Prosecutor v. Gotovina et al, Case No. IT-06-90-PT, “Decision on Ante Gotovina’s Preliminary Motions Alleging

Defects in the Form of the Indictment” (“Gotovina Decision”), 19 March 2007, paras 10-14, see also fn. 28 referring to
Prli¢ Decision, para 34, holding: “in such a case upon criminal responsibility where the proximity between the acts of
the accused and the underlying crimes is not great the facts may be stated with less precision and it is sufficient to
identify the participants in the JCE by means of the category of the group they belong.” See also Kvocka Appeals
Judgement, para 65 citing Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-AR72, “Decision on Application by
Defence for Leave to Appeal”, 30 November 2001, (“Gali¢ Decision™) para 15.

Krnojelac Second Decision, para 16. See also Prosecutor v. Vidoje Blagojevic et al, Case No. IT-02-60-PT,
“Decision on Motions Challenging the Form of the Amended Joinder Indictment”, 1 August 2002, para 26; Prosecutor
v Mitar Rasevid, Case No. IT-97-25/1-PT, “Decision Regarding Defence Preliminary Motion on the Form of the
Indictment”, 28 April 2004, para 47; Prosecutor v. Milutinovi¢, Case No. IT-99-37-PT, “Decision on Defence
Preliminary Motion Filed by the Defence for Nikola Sainovi¢”, 27 March 2003, fn. 17, referring to Prosecutor v.
Strugar, Jokic, et al., Case No. IT-01-42-PT, “Decision on the Defence Preliminary Motion Concerning the Form of the
Indictment”, 28 June 2002, para 18.

* Prosecutor v Ivan Cermak and Mladen Marka¢, Case No. IT-03-73-PT, “Decision on Ivan Cermak’s and Mladen
Markac¢’s Motions on Form of Indictment”, 8 March 2005, ( “Cermak and Markac Decision”), para 54. See also
Prosecittor v. Popovic et al, Case No. IT-05-88-T, “Decision on Motions Challenging the Indictment Pursuant to Rule
72 of the Rules”, 31 May 2006 (“‘Popovic Decision”), para 43.

** Indictment, para 8.
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members of the JCE may, therefore, be identified with some less precision, although as a minimum
they need to be identified as members by category or as a group. In the Chamber’s view, in
paragraph 8 of the Indictment, the Prosecution has referred to the identity of all alleged members of
the JCE by at least indicating to which group they belonged, such as SDS, CSBs, SJBs or civilian
bodies in BiH, and provided further detail by referring to them as “leading members” of the
identified group. Moreover, with respect to the references to leading members of the Bosnian Serb
leadership and of the SDS and to leading members of the SJBs, one or more names have been
provided. On this basis, the Chamber is satisfied that these pleadings meet the standard set out in
the jurisprudence of this Tribunal, and, finds, therefore, that the Indictment is not defective in this

respect.

(b) Alleged physical perpetrators of the crimes charged

(i} Submissions

32.  The Zupljanin Defence submits that the Prosecution has failed to specify who the “local
Bosnian Serbs” listed among the alleged physical perpetrators in paragraph 9 of the Indictment
are.™ The Zupljanin Defence further submits that, in the alternative, this category should be

removed from the Indictment.””

33. It is further submitted by the Zupljanin Defence that the Prosecution conveyed, when
submitting the material supporting this allegation, that this was a “non-exhaustive list” of materials,
thereby. leaving the door open to add further physical perpetrators at a later stage.”” The
Prosecution submits that this submission is misplaced as sufficiency of the materials the
Prosecution submitted to the Chamber in support of this new allegation is a matter to be dealt with
at trial. Moreover, it is submitted that under Article 19(1) of the Statute the Prosecution is not
obliged to provide an exhaustive list of evidence supporting this new allegation, but rather to
identify sufficient materials to establish a prima facie evidence of this material fact. It is submitted
that the evidence the Prosecution will use at trial to ultimately prove this allegation is contained

within the pre-trial disclosure in the case.®!

(i1) Discussion

"’ Prosccution Response to Stanisi¢ Motion, para 10 (d).

* Zupljanin Motion, para 13. See also Stanii¢ Motion, para 15.
>’ Zupljanin Motion, para 13.

® Zupljanin Motion, para 13.

°' Prosccution Response to Zupljanin Motion, para 11.
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34, With respect to the Zupljanin Defence submission referred to in the preceding paragraph the
Chamber recalls that the Prosecution was ordered to either identify to the Chamber and the Defence
where the evidence can be found within the existing supporting material to support the addition of
the phrase “local Bosnian Serbs” in the Indictment or to submit additional material in support.®* In
response, the Prosecution filed a list of documents, the majority of which had been included as
supporting material for the confirmation of the indictments against StaniSi¢ and Zupljanin.63 The
sufficiency of this material has been dealt with at the confirmation of the indictments and is not a

subject of a motion challenging the form of the indictment.

35.  The jurisprudence of this Tribunal has held that the detail by which the physical perpetrators
have to be identified depends, in particular, on the proximity of the accused to the crimes. Their
identity is not a material fact to be pleaded, but rather a matter of evidence, where the accused
person is remote in proximity from the crimes charged.®* The reference to “local Bosnian Serbs” is
very general. The crimes alleged to have been perpetrated by them are numerous and widespread
over a period of many months. The Chamber accepts that in the circumstances it is possible that the
affiliation of some of the alleged perpetrators may not be known to the Prosecution. In light of the
remoteness of both Accused from the alleged crimes, and considering that “local Bosnian Serbs”
may be a common denominator of the alleged perpetrators, the Chamber is of the view that the
Prosecution is not required to provide further identification of “local Bosnian Serbs” for the

purposes of the Indictment.

(¢c) Alleged participation of the Accused in the JCE

(i) Submissions

36.  The Zupljanin Defence contends that the Indictment has failed to sufficiently specify the
contribution of each of the Accused to the alleged JCE.%> It is submitted that, while a lesser degree
of specificity is required for participation in the JCE than for crimes committed personally by the

Accused, paragraph 12 of the Indictment should be far more detailed, and include details and dates

“ Decision of 23 September 2008, para 66.

' Prosecutor v Mico Stanisic and Stojan Zupljanin, Case No. IT-08-91-PT, “Reply to Trial Chamber Decision on
Prosecution’s Motion for Joinder and for Leave to Consolidate and Amend Indictments with a Confidential Annex”,
29 September 2008; Prosecutor v Mico Stanific¢ and Stojan Zupljanin, Case No. IT-08-91-PT, “Corrigendum to Reply
to Trial Chamber Decision on Prosecution’s Motion for Joinder and for Leave to Consolidate and Amend Indictments
with a Confidential Annex”, 3 October 2008.

" Prosecutor v. Radoslav Brdanin and Momir Tali¢, Case No., IT-00-36-PT, “Decision on Objections by Momir Tali¢
to the Form of the Amended Indictment”, 20 February 2001, para 18. See also Prosecutor v. Radoslav Brdanin and
Momir Tuli¢, Case No. IT-99-36-PT, “Decision on Form of Further Amended Indictment and Prosecution Application
1o Amend”, 26 June 2001, para 59; Popovic Decision, para 40. See also Kvocka Appeals Judgement, para 65 citing
Gulic Decision, para 15.

® Zupljanin Motion, paras 11.
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of meetings or key criminal orders where these are known.®® The Prosecution responds that by
specitying seven distinct ways in which Zupljanin participated in the JCE, as well as how and when
he participated, paragraph 12 satisfies the relevant pleading requirements.”” The Prosecution
submits that the further details requested by the Defence are a demand for evidence which has been

dealt with through pre-trial disclosure and will be addressed in the pre-trial brief.%®

37. The Zupljanin Defence also submits that paragraph 12 (f) and (g) of the Indictment is
incoherent, inter alia, because it alleges acts of the Accused that in fact relate to his alleged liability
under Article 7(3),69 and, further, in its Reply, that it is not permissible to plead participation in a

70

JCE by omission.” The Prosecution argues that these subparagraphs are purposefully pleaded in
the Article 7(1) section of the Indictment because they are material to these modes of lia.bility.71
Further, the Prosecution submits that the jurisprudence of this Tribunal has held that cumulative
charging is permissible,72 as well as pleading participation in a joint criminal enterprise by

Y £
OImission.
(i1) Discussion

38.  The Chamber recalls that the nature of the participation by an accused in a JCE must be

pleaded in an indictment.”

39.  The Chamber considers, taking into account the nature of this case and specifically the
alleged role of the Accused Zupljanin, the Indictment is not impermissibly vague in its pleading of
the ways in which the Accused Zupljanin allegedly participated in the JCE.” The more detailed
information underpinning these pleadings will be a matter of evidence to be presented at trial.
Therefore, the Chamber is satisfied that paragraph 12 of the Indictment is sufficiently specific.
Further. it is also made clear in paragraph 16 of the Indictment that the alleged acts in
subparagraphs 12(f) and (g) relate to the alleged participation in the JCE. Whether these alleged
acts could also support a conviction under another form of liability is not relevant for present
purposes. The Zupljanin Defence submission that the Prosecution cannot plead participation in a

joint criminal enterprise by omission is not supported by the jurisprudence of this Tribunal. As held

60

Zupljanin Motion, para 11.
°’ Prosccution Response to Zupljanin Motion, paras 7 and 8.
08 Prosccution Response to Zupljanin Motion, para 8.
*’ Zupljanin Motion, para 12.
f” Zupljanin Defence Reply, para 12.

"' Prosccution Response to Zupjanin Motion, para 9.
72 . ~ . . .

"“ Prosecution Response to Zupljanin Motion, para 9.
" Prosecution Response to Zupljanin Motion, para 10.
74 . .

" Krnojeluc Second Decision, para 16.
7 See Indictment, para 12.
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| 264

by the Appeals Chamber, an accused can be held responsible for participation in a JCE by

.. .. . . .. 76
committing an act or omission which contributes to the common criminal purpose.

(d) Relationship between the two Accused in the alleged JCE

(1) Submissions

40. The StaniSi¢ Defence submits that the Prosecution has failed to specify the nature of the
relationship between the two Accused as regards the allegation of a JCE linking the two of them.”’

The Zupljanin Defence supports this argument.78
(11) Discussion

41. The Indictment alleges that both Accused, together with others, were members of a JCE,79
that they each acted “in concert” with other members of the JCE,*® and that each Accused
partictpated in the JCE as specified in paragraph 11 (Stani$i¢) and paragraph 12 (Zupljanin) of the
Indictment. More detail as to how the various members in a JCE interacted, however, is a matter of

. 31
evidence” .

4. Mens rea regarding Article 7(1)

(a) Submissions

42, The Zupljanin Defence submits that the Prosecution has failed to specify the state of mind
for each mode of liability and how that state of mind can be proved.*® The Prosecution responds
that paragraphs 13 and 14 of the Indictment sufficiently meet the specific mens rea requirements for
JCE liability,” and that how the Prosecution intends to prove the state of mind is a matter of
evidence.™ However, it indicates that contemporaneously with the filing of its Response it is also
filing a motion to amend the pleading of the mens rea in the Indictment in order to align this

pleading with the current pleading practices of the Office of the Prosecutor.®’

™ Prosecutor v. Miroslav Kvocka, Case No. IT-98-30/ 1-A, Judgement, 28 February 2005, para 187. See also

Prosecutor v Milutinovic et al, Case No. IT-05-87-T, Oral Decision on Motions for Acquittal pursuant to Rule 98bis,
18 May 2007, T 12776; Prosecutor v. Jean Mpambara, Case No. ICTR-01-65-T, Judgement, 11 September 2006,
ara 24.

’ Stanusi¢ Motion, para 15.

7 Zupljanin Motion. para 24.

” Indictment, para 8.

* Indictment, para 9.

! See Popovic Decision, para 117.

% Zupljanin Motion. para 23.

*¥ Prosccution Response to Zupljanin Motion, para 19.

Xf Proseculion Response to Zupljanin Motion, para 20.

** Prosecution Response to Zupljanin Motion, para 21.
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(b) Discussion

43.  The Prosecution has to plead the specific state of mind for each charge and for each form of
responsibility under Article 7(1), and it may in this respect plead (i) the specific state of mind as a
material fact; or (ii) the evidentiary facts from which the state of mind is to be inferred. 8 The
means by which an accused acquired such knowledge, in other words how the Prosecution is to

prove the mens rea, is a matter of evidence to be dealt with at trial.

44, In the Chamber’s view, the Prosecution has not expressly pleaded the specific state of mind
required for each of the various forms of responsibility under Article 7(1) as a material fact in the
Indictment. The question is, therefore, whether the evidentiary facts by which the state of mind can
be inferred in relation to the various forms of responsibility under Article 7(1) are set forth in the
Indictment with respect to the Accused Zupljanin. The Accused Zupljanin is charged with
participation in a JCE to “permanently remove Bosnian Muslims, Bosnian Croats and other non-
Serbs from the territory of the planned Serbian state by means which included the commission of
crimes alleged in Counts 1-10.”*" The Indictment further alleges that the Accused Zupljanin and
other members of the JCE “shared a common purpose which amounted to or involved the

8% and that Zupljanin participated in the JCE by, inter alia,

commission of the charged crimes,
“ordering, commanding and directing members and agents of the RS MUP who were acting in co-
ordination with crisis staffs, the VRS, and other Serb Forces in implementing the objective of the
JCE”. “assisting in the co-ordination of joint VRS/RS MUP operations in support of the
implementation of the objective of the JCE” and “facilitating, establishing and/or operating camps
and detention facilities in which Serb Forces beat, killed and sexually assaulted non-Serb
detainees”.*” In the Chamber’s view, these allegations may all serve, directly or indirectly, as
evidentiary facts which go to establish the requisite mens rea for Zupljanin’s alleged participation

in the JCE.

45. The abovementioned pleadings in paragraph 12 of the Indictment, pleading acts and conduct
of the Accused Zupljanin by which he is said to have aided and abetted the crimes charged,% may
also serve as evidentiary facts that go to establish the requisite mens rea in relation to this liability

with respect to Zupljanin.

46. In the Chamber’s view, while the Prosecution has not expressly pleaded the specific state of

mind required for each of the various forms of responsibility as a material fact, the Indictment does

¥ Mrksic Decision, para 7; Cermak and Markac Decision, para 66.
X7 .
Indictment, paras 7 and 10.
** Indictment, para 13.
* Indictment, para 12 (b), (d), ().
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detail the factual allegations underpinning membership in the JCE, and the alternative forms of
individual criminal responsibility. By example, the Accused Zupljanin is charged with participation
in a JCE to “permanently remove Bosnian Muslims, Bosnian Croats and other non-Serbs from the
territory of the planned Serbian state by means which included the commission of crimes alleged in
Counts 1-10.”"" The Indictment further alleges that the Accused Zupljanin and other members of
the JCE *“shared a common purpose which amounted to or involved the commission of the charged
crimes”,”® and that Zupljanin participated in the JCE by, inter alia, “ordering, commanding and
directing members and agents of the RS MUP who were acting in co-ordination with crisis staffs,
the VRS, and other Serb Forces in implementing the objective of the JCE”, “assisting in the co-
ordination of joint VRS/RS MUP operations in support of the implementation of the objective of
the JCE” and “facilitating, establishing and/or operating camps and detention facilities in which
Serb Forces beat, killed and sexually assaulted non-Serb detainees”.”> In the Chamber’s view, these
allegations and the others detailed in paragraphs 12-23 of the indictment, when linked to the
description of the specific acts set out under the relevant counts of the indictment all serve, directly
or indirectly, as evidentiary facts which go to establish the requisite mens rea for Zupljanin’s

Article 7(1) responsibility. The Chamber, therefore, is of the view that the pleading of mens rea

with respect to the allegations under Article 7(1) meets the requirements of the jurisprudence.

C. Challenges to the pleadings related to Article 7(3) of the Statute

47. Both Detences raise a number of issues related to each Accused’s alleged responsibility as a

superior pursuant to Article 7(3) of the Statute.

. Identification of the alleged perpetrators and their relationship with the Accused

(a) Submissions

48. The Zupljanin Defence submits that the phrase “members and agents” of the RS MUP
within the ARK in paragraphs 18, 20, 21, 22, and 23 of the Indictment is vague and demands more
particulars regarding the identity of these agents and how they were subordinated to Zupljanin.”
The Prosecution responds that this Trial Chamber previously has held that the phrase “members and

agents of the RS MUP” describing Mico StaniSi¢’s subordinates in the Indictment is sufficiently

" Indictment, para 16.

9" Indictment, paras 7 and 10.

U“j Indictment, para 13.

”* Indictment, para 12 (b), (d), (e).

H Zuphanin Motion, para 20. See also Zupljanin Reply, para 17.
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precise, that this pleading is consistent with the Tribunal’s jurisprudence and that the additional

details sought can be found in the pre-trial disclosure.”

49.  The Zupljanin Defence further submits that the Prosecution must clarify the sites at which
Stojan Zupljanin’s subordinates are alleged to have committed crimes.”® It is submitted that the
Prosecution’s allegations of responsibility pursuant to Article 7(1) and Article 7(3) of the Statute for
every count and every crime site impose an enormous investigatory obligation upon the Zupljanin
Defence and that the lack of evidence to support such allegations may render the trial unfair.”” The
Prosecution responds that the Chamber has already resolved this issue by holding that it
understands the indictment as alleging responsibility under both Article 7(1) and Article 7(3) for
each incident mentioned in the indictment or listed in one of the indictment’s schedules and that as
in the case against Stani$i¢, the Prosecution seeks to rely on both Article 7(1) and Article 7(3) with

respect to Stojan Zupljanin.98

(b) Discussion

50.  The Indictment alleges that the Accused Mico StaniSi¢ was a superior to “all members and
agents of RS MUP” and that the Accused Stojan Zupljanin had “overall authority and responsibility
tor the functioning of the members and agents of RS MUP within ARK.”® The Indictment alleges
turther that the crimes charged were carried out by physical perpetrators which included “members
of RS MUP™." The Accused are held responsible, inter alia, for their participation in a JCE, the
objective of which was carried out by physical perpetrators who included their subordinates, as well

as under the theory of command responsibility as superiors of the alleged perpetrators.

51 Where the Prosecution alleges that the Accused is individually responsible as a superior of
the actual perpetrators of a crime under Article 7(3) of the Statute, the Indictment must plead as a
material fact that the Accused is “the superior of certain persons sufficiently identified” and “the
criminal acts of such persons, for which he is alleged to be responsible”.'®" In the jurisprudence of

the Tribunal “in a case based on superior responsibility, it is sufficient to identify the persons who

committed [the] alleged crimes [...] by means of the category or group to which they belonged.”m2

** Prosccution Response to Zupljanin Motion, para 16. See also Prosecution Response to Stanisi¢ Motion, para 10.
’® Zupljanin Motion, para 22.

°" Zupljanin Reply, para 18.

* Prosecution Response to Zupljanin Motion, para 18.

" Indictment, paras 17 and 18.

Indictment, para 9.

" See supra, para 14.

"2 prosecutor v Ivica Raji¢, Case No. IT-95-12-PT, “Decision on the Defence Motion on the Form of the Amended

Indictment”, 27 April 2004, para 13; Prosecutor v Milutinovic et al, Case No. IT-05-87-PT, “Decision on Defence

100
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52.  The Chamber has previously found that the pleading of “members and agents of the RS

MUP” is sufficiently precise in the context of the present case.'”

The Chamber accepts that the
specific units of the RS MUP alleged to have been involved in each of the incidents alleged in the

Indictment is a matter of evidence and not a material fact that must be pleaded in the Indictment.

53.  Turning to the second challenge raised by the Zupljanin Defence the Chamber notes that the
Prosecution is entitled to plead both Article 7(1) and Article 7(3) responsibility for the same acts
alleged 1n the Indictment. The Indictment should plead, however, with sufficient specificity the
elements of each mode of liability. Each of the Accused is charged on the basis of both Article 7(1)
and Article 7(3) of the Statute for all counts alleged in the Indictment. Further, it is alleged that the
acts charged against each of the Accused were carried out by “Serb forces” which included
“members of RS MUP”'™ who are alleged subordinates of the Accused. Therefore, it is clearly
pleaded in the Indictment that subordinates of the Accused are alleged to have participated in all
crime sites charged respectively against each of the Accused. This pleading is consistent with the
jurisprudence of the Tribunal. Further, the Prosecution has confirmed that it alleges both Article
7(1) and Article 7(3) responsibility under each count and for each crime site and incident charged

against Zupljanin.

2. Pleadings related to the Accused’s effective control

(a) Submissions

54. The Zupljanin Defence submits that the Indictment uses broad and imprecise phrases to

describe Zupljanin’s liability pursuant to Article 7(3), such as “overall authority” and “operational

5 105
control”.

The Prosecution responds that paragraphs 18 to 22 of the Indictment provide a more
precise pleading of Zupljanin’s authority over his subordinates than “the more generic expression
effective control”, but indicates that in order to avoid any future dispute over the issue it is filing
contemporaneously a motion to amend the Indictment so that the pleading of “effective control” is

included in paragraph 22 of the Indictment.'”

Motions Alleging Defects in the Form of the Proposed Amended Joinder Indictment”, 22 March 2006, (“Milutinovic
Decision) para 9.

5 prosecutor v Mico Stanigié, Case No. IT-04-79-PT, “Decision on Defence Preliminary Motion on the Form of the
Indictment”, 19 July 2005, para 30.

1% Indictment, para 9. Other group of participants alleged as part of the Serb forces in para 9 of the indictment are
“Army of Republika Srpska (“VRS”), Yugoslav People’s Army (“INA”), Yugoslav Army (“VI”), Territorial Defence
(*TO), Scrbian MUP and crisis staffs not identified above, Serbian and Bosnian Serb paramilitary forces and volunteer
units, and local Bosnian Serbs acting under their instruction or pursuant to the direction of the aforementioned forces.”
ﬁﬁevalso Indictment, paras 25, 28, 29, 31, 37, 39.

Zupljanin Motion, para 21.
"% prosecution Response to Zupljanin Motion, para 17. See also Prosecution Response to Stanii¢ Motion, para 10.
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(b) Discussion

55. Where the Prosecution case is that the Accused is individually responsible as the superior of
the actual perpetrators of the alleged crimes pursuant to Article 7(3) of the Statute, the Indictment
must plead as a material fact, inter alia, that the Accused had effective control over the perpetrators,
in the sense of the material ability to prevent or punish criminal conduct.'” While in certain
circumstances the exercise of effective control by the Accused may be pleaded implicitly, the
Appeals Chamber has held that a pleading of exercise of de jure and de facto power does not
amount to pleading of effective control for the purposes of criminal responsibility as a superior.'”
However, the manner in which effective control was exercised might encompass facts which are not
required to be alleged in the Indictment, as long as there is a clear indication that the Accused

possessed effective control at the material time.'®

56.  The Indictment alleges that Stojan Zupljanin had “overall authority and responsibility for
the functioning of the members and agents of the RS MUP within the ARK”, that he was
“responsible for planning and directing all operations of the police and for monitoring the activities
of all subordinate officers and units to ensure that his orders were implemented”, that he had
“authority to appoint and dismiss subordinate individuals from duty” and that he “exercised
command and control of the RS MUP in the ARK.”''" Further, it is alleged that Stojan Zupljanin
had “operational control over the subordinated municipal and regional members and agents of the
RS MUP in the ARK, including those responsible for the operation of the detention facilities”, that
he made decisions for the subordinate units, assigned tasks, issued orders and ensured their

' It is alleged further that Stojan Zupljanin had “the authority and the duty to

implementation.""
punish or initiate disciplinary proceedings against subordinate members and agents of the RS MUP”
and that in his capacity as the Chief of the Banja Luka CSB and the police representative on the
ARK Crisis Staft he “exercised de jure and de facto command and control over the members and
agents of RS MUP in the ARK [...].”"'? Paragraph 23 of the Indictment alleges that each of the
Accused had “an obligation to investigate and establish the facts of the crimes, to put an end to the

criminal activity, to impose appropriate punitive measures on the perpetrator, and to take measures

to prevent or deter further criminal acts committed by members and agents of the RS MUP.”

107 o
See supra, para 14.

Hulilovi¢ Appeals Judgement, para 85. See also Prosecutor v HadZihasanovic et al, Case No. 1T-01-47-PT,
“Decision on Form of Indictment”, 7 December 2001, (“HadZihasanovic Decision”), para 17.

" Halilovi¢ Appeals Judgement, para 86, citing Prosecutor v Rasim Delic, Case No. IT-04-83-AR72, “Decision on
Interlocutory Appeal Challenging the Jurisdiction of the Tribunal”, 8 December 2005, para 10.

"% Indictment, para 18.

""" Indictment, para 19.

"'? Indictment, paras 21, 22.

108
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57. The pleadings with respect to Mico Stanii€ are set out in a similar manner.'"?

58.  The Chamber is of the view that the Indictment meets the requirements of the jurisprudence
with respect to the pleading of “effective control”. The Prosecution must explicitly allege
“effective control”. However, this can be accomplished by setting out a combination of clear factual
allegations and not just by using a particular phraseology. In fact, such an approach is more helpful
in that it provides the details for the allegation of effective control. In the view of the Chamber, the

pleadings discussed in paragraph 56 above meet the threshold of the jurisprudence.

3. Pleading of the mental element of Article 7(3)

(a) Submissions

59. The Zupljanin Defence submits that the Indictment fails to adequately specify Zupljanin’s
state of mind for each mode of liability (including his alleged liability pursuant to Article 7(3) of the
Statute) or to indicate whether and how his state of mind can be inferred.!'* The Prosecution
responds that the material facts pleaded in paragraph 23 of the Indictment satisfy the pleading
requirements and that the Chamber has previously held that the basis for the allegation that the
Accused knew or had reason to know about the alleged crimes is not a material fact which must be

115

pleaded.
(b) Discussion

60). When the Prosecution seeks to rely on superior responsibility pursuant to Article 7(3) of the
Statute, the conduct of the Accused by which he may be found to have known or had reason to
know that the crimes were about to be committed or had been committed by his subordinates is a
material fact that must be pleaded in the Indictment."'® Paragraph 23 of the Indictment states that
each Accused knew or had reason to know that crimes alleged in the Indictment were about to be or
had been committed by their subordinates. Considering this pleading and the pleadings in the
section on Article 7(3) of the Statute in the Indictment, the Chamber is satisfied that the pleading of

the mental element for Article 7(3) is in conformity with the jurisprudence of the Tribunal.

" 1t is alleged in the Indictment that Mico Stanigi¢ in his capacity as Minister of the RS MUP had “overall authority
and responsibility for the functioning of the members and agents of the RS MUP”, that “all members and agents of the
RS MUP were subordinated to him”, and that he had “authority to appoint and dismiss from duty the heads of the units
into which the RS MUP was organised [...]” (Indictment, para 17); that he had “the authority and the duty to punish or
initiate disciplinary proceedings against subordinate members and agents of the RS MUP” (Indictment, para 21); and
further that he “exercised de jure and de facto command and control over the members and agents of the RS MUP” who
Participatcd in crimes alleged in the Indictment (Indictment, para 22).

H Zupljanin Motion, para 23.

" Prosecution Response to Zupljanin Motion, paras 19, 20. See also Prosecution Response to StaniSi¢ Motion, para 10.
Y See supra, para 14.
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4. Pleading of “necessary and reasonable measures”

(a) Submissions

61.  The Stanisi¢ Defence submits that the Indictment fails to specify whether Mico StaniSi¢ has
failed to take measures against Stojan Zupljanin and what measures he has failed to take, whether it
is alleged that StaniSi¢ had a duty to punish other than through the initiation of disciplinary
proceedings and which of the duties alleged in paragraph 23 of the Indictment Mico StaniSi¢ is

alleged to have breached and how.'"”

62. The Prosecution responds that the material facts pleaded in paragraphs 17, 21 and 22 of the
Indictment meet the pleading requirements and submits that a request to specify the measures an
accused should have taken against his subordinates is “more a search for the Prosecution’s view of

the applicable law than a solicitation of particular facts in the Prosecution’s possession.”118

(b) Discussion

63. Where the Prosecution seeks to rely on command responsibility pursuant to Article 7(3) of
the Statute the Prosecution is required to plead as a material fact the conduct of the accused by
which he may be found to have failed to take the necessary and reasonable measures to prevent
such acts or to punish the persons who committed them. Paragraph 21 of the Indictment alleges
that each of the Accused had “the authority and the duty to punish or initiate disciplinary
proceedings against subordinate members and agents of the RS MUP”. Paragraph 23 of the
Indictment alleges that each of the Accused failed to take the necessary and reasonable measures to
prevent the crimes alleged in the Indictment or to punish the perpetrators thereof. It is further
alleged that the duties of each of the Accused “included an obligation to investigate and establish
the facts of the crime, to put an end to the criminal activity, to impose appropriate punitive
measures on the perpetrator, and to take measures to prevent or deter further criminal acts
committed by members and agents of RS MUP.”'" In the view of the Chamber, the Indictment
pleads with sufficient clarity the conduct of each of the Accused by which he is alleged to have
failed to take the necessary and reasonable measures to punish the alleged perpetrators. Contrary to
the submissions of the StaniSi¢ Defence, the Indictment alleges that Stojan Zupljanin was
subordinated to Mico Stani$i¢ and that Mico Stani$i¢ had the duty to punish or initiate disciplinary
proceedings against subordinates (including Stojan Zupljanin). The Prosecution is entitled to plead

both that the Accused failed to take the necessary and reasonable measures to prevent the crimes

"7 Sranigic Motion, para 15.

"% Prosecution Response to Stanigi¢ Motion, para 10.
4 .
" Indictment, para 23.
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and to punish the perpetrators.lzo

The facts which may be relied upon to establish that the Accused
has failed to take the necessary and reasonable measures to prevent the crimes charged or to punish

the perpetrators are a matter of evidence and need not be pleaded in the Indictment.

D. Request for additional and adequate particulars

1. Submissions

64.  The StaniSi¢ Defence submits that to the extent that the Chamber would take the view that
the challenges to the Indictment raised in the StaniSi¢ Motion do not constitute “new charges” in the
sense of Rule 50(C), it requests the Chamber to consider the same challenges, in the alternative, in
the context of a motion for particulars.'21 It is submitted that such particulars are necessary so that
the Defence may promptly and adequately prepare its case.'” It is submitted that providing such
particulars will ensure the expeditiousness of the proceedings by avoiding litigation on irrelevant
issues and reducing the number of witnesses and the time for cross-examination.'”> Where the
Prosecution is unwilling to specify the above facts by providing additional and adequate particulars,
the StaniSi¢ Defence submits that the Trial Chamber should dismiss those charges that remain
uncertain or inadequately specified.'?*

65.  The Prosecution submits that the StaniSi¢ Defence request for particulars should be denied.
It is submitted that to the extent that the particulars sought by the StaniSi¢ Defence are not contained
in the Indictment, they can be found in the Prosecution’s pre-trial brief and pre-trial disclosure and
that it had provided aids to the Defence in locating the particulars it seeks, including its pre-trial
briet, Rule 65ter summaries of facts on which each witness will testify, its Rule 65ter witness list,
and i1ts motion of 21 May 2008 to amend its Rule 65ter exhibit list. It is submitted that the
Prosecution 1s under no obligation to identify where in the pre-trial disclosure the Defence could

find the particulars sought or to state its position on each matter.

66.  The Zupljanin Defence incorporates in its Motion all points raised by the Stanisi¢ Defence
and submits further that the mere presence of a material fact somewhere in the Prosecution’s
disclosure, or in witness statements, or in the Prosecution’s pre-trial brief, does not put the Defence

125
1.

on notice of material facts which the Prosecution intends to prove at tria The Prosecution

responds that the Zupljanin Defence confuses a motion challenging the form of an indictment,

1200 @ o .. ..
See HadZihasanovic Decision, para 23.

"' Stanisi¢ Motion, para 23.
122 Sranisic Motion, para 21.
' Stanigi¢ Motion. para 21.
"** Stanigi¢ Motion, para 20.
> Zupljanin Motion, para 27.
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which contends that the indictment is defective because material facts are not pleaded with enough
detail. with a motion for particulars which seeks additional particulars where the indictment is not
so vague as to be defective on its face but an accused needs more information to prepare for trial.
It is submitted that only where the Prosecution’s pre-trial disclosure and brief do not sufficiently
identity the evidence upon which the Prosecution relies to establish material facts pleaded in the

.y .. . . 126
indictment is it appropriate for an accused to seek an order for such particulars.
2. Discussion

67. Earlier jurisprudence has held that where a Chamber does not find an indictment to be
vague, the accused may nevertheless be entitled to seek further particulars regarding the offences
charged, basing this right on Articles 21(2) and 21(4)(b) of the Statute of the Tribunal.'*’ Such a
motion for particulars would be granted if the particulars sought are “necessary in order for the
accused to prepare his defence and to avoid prejudicial surprise.”'*® The jurisprudence has accepted
that a request for particulars “is not, and may not be used as a device to obtain discovery of
evidentiary matters” and that it may only be directed “to the sufficiency of the indictment and is not
a substitute for pre-trial discovery”.129 The amount of pre-trial discovery, however, is relevant in

deciding whether to grant such a request.'”

68. A motion for particulars is directed to the Indictment only and should not be understood as
means to oblige the Prosecution to present the evidence it intends to lead with respect to each count
of the Indictment. In the view of the Chamber the request for particulars made by the Stani$ié
Defence is in fact an attempt to challenge the form of the Indictment. The Chamber recalls that a
motion challenging the form of the indictment was filed by the Stani§i¢ Defence on 4 May 2005 and
was disposed of by the Chamber on 19 July 2005. There is nothing in the Stanis$i¢ Motion
suggesting that the challenges raised in the request for particulars could not have been raised at that

stage. The request for particulars, therefore, must be denied.
IV. DISPOSITION

For the foregoing reasons and pursuant to Rules 54 and 72 of the Rules the Chamber:

(1) GRANTS leave to the Stanisi¢ Defence and the Zupljanin Defence to exceed the word limit

of the Practice Direction for the purposes of the Stanisi¢ Motion and Zupljanin Motion,

12° prosecution Response to Zupljanin Motion, para 24.

27 Prosecutor v Delali¢ et al, Case No. IT-96-21-T, “Decision on the Accused’s Muci¢’s Motion for Particulars”, 26
June 1996, (“Celebici Decision”), para 7.

"% Celebici Decision, para 9.

"2 Celebici Decision, para 9.

24
Cuse No.: [T-08-91-PT 19 March 2009

1155



PALS

respectively and GRANTS leave to the Prosecution to exceed the word limit of the Practice

Direction for the Prosecution Response to the Zupljanin Motion;

(2) GRANTS leave to the Zupljanin Defence to file a reply and takes note of the content of the
reply:

(3) DENIES the Stanisi¢ Motion and the Zupljanin Motion.

Done in English and French, the English text being authoritative.

Dated this nineteenth day of March 2009
At The Hague
The Netherlands

: /‘b/\ /
Judge O-Gon Kwon
Presiding

[Seal of the Tribunal]

130X -
Celebici Decision, para 9.
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