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I. INTRODUCTION AND SUBMISSIONS
1.

Trial Chamber 11 ("Trial Chamber") of the International Criminal Tribunal for the

Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the former Yugoslavia since 1991 ("Tribunal") is seised of the
"Motion by Radovan Karadzic for access to confidential materials in the Stanisic & Zupljanin
case", filed on 14 April 2009 by Radovan Karadzic, the self-represented accused in the Karadtic
case ("Motion" and "Karadzic" respectively). The Prosecution responded on 28 April 2009
("Response").] Neither the Defence of Mico Stanisic nor the Defence of StojanZupljanin
responded.

A. Applicant
2.

Karadzic seeks access to the following confidential material in the present case:
(a) all confidential clos ed and private session testimony transcripts,
(b) all closed session hearing transcripts,
(c) all confidential exhibits,
(d) all confidential inter partes filings and submissions, and
(e) all confidential Trial Chamber decisions.

3.

2

Karadzic submits that "there is a significant geographical and temporal overlap between his

case and the Stanisic & Zupljanin case, as well as an interrelation between the factual bases for the
allegations against himself and Mr. Stanisic and Mr. Zupljanin.,,3 He argues that he should be given
access to the requested materials because of "the possible significance of such material to the
effective investigation and preparation of his defence.,,4 Karadzic asserts that the confidential
information sought "is relevant to the allegations against [him] as charged in the indictment"
because the requested information "directly impacts [ ... ] the Prosecution's assertion of [his]
involvement in a joint criminal enterprise.,,5 Karadzic states that "it is expected that there will be a
significant overlap in the witnesses who testify in both cases.,,(i Karadzic also submits that the

1 Prosecutor v. Stani§ic' and Zupljanin, Case No. IT-08-91-PT, Prosecution response to motion by Radovan Karadzic
for access to all confidential material, 28 April 2009.
2 Motion, para. 1. In the Motion, Karadzic groups "all confidential inter partes filings and submissions" and "all
confidential Trial Chamber decisions" into one category. The Chamber here divides this category into categories Cd)
and Ce), respectively.
3 Motion, para. 6. See also, paras 7-9.
4 Motion, para. 6. See also, para. 10.
5 Motion, para. 10.
n Motion, para. 10.
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principle of equality of arms "requires that he be granted access to the [requested] materials [ ... ] as
all such materials 'stand a good chance' to be useful to him in preparing his defence." 7
B. Prosecution
4.

The Prosecution accepts that the factual allegations in the KaradZic case and the present

case "substantially overlap."x Twelve municipalities are common to both cases and the cases
overlap temporally.9 Furthermore, the Prosecution states that it charges the same joint criminal
enterprise in both cases, the purpose of which was "the permanent removal by force or other means
of Bosnian Muslims and Bosnian Croats from large portions of Bosnia and Herzegovina through
the commission of crimes."1O
5.

The Prosecution nevertheless opposes the Motion as premature and argues that the Motion

should be denied "for this reason alone.,,11 It submits that, at the time Karadzic filed the Motion,
"no evidentiary materials [had] been entered into the record" of the present case and that "no
confidential evidentiary record to which the Applicant should have access" had yet developed. 12
The Prosecution asserts that Karadzic "has no legitimate interest in procedural matters or matters
which relate solely to the accused in this case" and "has made no effort to explain how these
materials would assist him in the preparation of his defence.,,13
6.

Should the Trial Chamber be disinclined to deny the Motion on that basis alone, the

Prosecution makes the following submissions: first, that the Motion is "overbroad" and that
Karadzic "offers no justification for access to either confidential non-evidentiary materials or
confidential ex parte materials"; 14 second, that Karadzic has not demonstrated a legitimate forensic
purpose for access to non-evidentiary material. I5 The Prosecution therefore requests that the Trial
Chamber deny access to material in category (b), all closed session hearing transcripts, in category
(d), all confidential inter partes filings and submissions, and in category (e), all confidential Trial
Chamber decisions.

Motion, para. 11.
x Response, para. 2. See further the Prosecutor v. Karadiic, Case No. IT-95-5/18-I, Third amended indictment, paras 314; Prosecutor v. Stanisic and Zup(janin, Case No. IT-08-91-PT, Corrigendum to Prosecution's submission of second
amended consolidated indictment, 23 November 2009, paras 4-13.
9 Response, para. 8.
10 Response, para. 8.
11 Response, para. 2.
12 Response, paras 2, 9.
13 Response, para. 9.
14 Response, paras 3, 14.
15 Response, para. 14.
7
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7.

In addressing category (e), the Prosecution argues that "[a]lthough the Motion does not

expressly [include] ex parte material, it is susceptible to such a reading" because paragraph led) of
the Motion "omits to qualify 'confidential Trial Chambers decisions' with the word 'inter
partes. ",16 This contrasts with the immediately preceding phrase, "confidential inter partes filings

and submissions.,,17 Referring to Appeals Chamber jurisprudence stating that ex parte material
enjoys "a higher degree of confidentiality," the Prosecution submits that Karadzic "offers no
particular reason why the heightened showing required for ex parte confidential material is met.,,18
On this basis, the Prosecution "opposes granting the Applicant access to ex parte material.,,19
8.

The Prosecution also requests that the Trial Chamber deny access to certain confidential

inter partes evidentiary material, specifically in relation to "Rule 70 material for which provider

consent is needed" and material relating to "any protected witnesses in this case who may be called
in the Applicant's case for whom delayed disclosure may be justified.,,20 In this context, the
Prosecution states that it "cannot definitively identify witnesses in common to the two cases before
filing its witness list in Karadzic, which is not due until 18 May 2009" and submits that "it will seek
the consent of Rule 70 providers to allow the Applicant access.,,21

H. APPLICABLE LAW
9.

A party is entitled to apply for material from any source, including from another case before

the Tribunal, to assist in the preparation of its case if the applicant has identified or described the
material sought by its general nature and if the applicant has shown a legitimate forensic purpose
for such access. 22
10.

The applicant must demonstrate a legitimate forensic purpose by establishing that the

requested material "is likely to assist the [party's] case materially, or at least [that] there is a good

Response, para. 11.
Response, para. 11.
18 Response, paras 12, 13.
19 Response, paras 11-13.
20 Response, para. 10, referring to Prosecutor v. Blu§kic, Case No. IT-95-14-R: Decision on "Defence motion on behalf
of Rasim Delic seeking access to all confidential material in the Bla§ki(' case", filed on 1 June 2006, para. 35 and p. 12;
Prosecutor v. Bla.vkic, Case No. IT-95-14-A, Order on protective measures and Prosecution's submissions on disclosure
of Rule 70 material and ex parte filings from the trial in Prosecutor v. Blaskic to Pasko Ljubicic, 20 Apr 2004, p. 4;
Prosecutor v. Slohodan MiZo.vevic, Case No. IT-02-54-AR108bis & AR73.3, Public version of the confidential decision
on the interpretation and application of Rule 70, 23 Oct 2002, paras 19,23.
21 Response, para. 10.
22 Prosecutor v. Dragomir MiZo.vevic, Case No. IT-98-2911-A, Decision on Momcilo Perisic's request for access to
confidential material in the Dragomir Milosevic Case, 27 Apr 2009 ("Dragomir Milo.vevic decision of 27 Apr 2009"),
para. 4, referring to Prosecutor v. Martic, Case No. IT-95-11-A, Decision on motion by Jovica Stanisic for access to
confidential testimony and exhibits in the Martic case pursuant to Rule 75(0)(i), 22 Feb 2008, para. 9. See also,
Prosecutor v. Krqji§nik, Case No. IT-OO-39-A, Decision on "Motion by Mico Stanisic for access to all confidential
testimony and exhibits in the Krajisnik case", 21 Feb 2007 ("Krqji§nik decision"), p. 4.
16

17
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chance that it would.,,23 To establish a "good chance," the applicant may show a factual nexus
between his case and the case from which he seeks material, such as a "geographical, temporal or
otherwise material overlap,,24 although a mere overlap may be neither sufficient nor necessary.25
The applicant may not engage in a "fishing expedition,,,26 but need not "establish a specific reason
that each individual item is likely to be useful.,,27
11.

Should a chamber grant an accused access "to confidential exhibits and confidential or

closed session testimonies of another case before the Tribunal, he should not be prevented from
accessing filings, submissions, decisions and hearing transcripts which may relate to such
confidential evidence.,,28 The Trial Chamber must, however, "strike a reasonable balance between
the rights of the accused [ ... J and the protection of witnesses and victims.,,29
12.

Lastly, it is settled jurisprudence of the Tribunal that "material provided under Rule 70 shall

not be released to the Accused in another case unless the provider consents to such disclosure.,,3o
This limitation applies to all material provided under Rule 70 to either the Prosecution or Defence
in a case and does not depend on whether or not such material was used as evidence in a previous
case. 3l

HI. DISCUSSION
13.

Addressing first the Prosecution's objection to the Motion as premature, the Trial Chamber

considers that the absence of evidence in the trial record at the time the Motion was filed does not
constitute sufficient reason to deny the Motion?2 Provided the applicant for confidential materials
23 Prosecutor v. Naletilic and Martinovic, Case No. IT-98-34-A, Decision on Slobodan Praljak's motion for access to
confidential testimony and documents in Prosecutor v. Naletilic and Martinovic and Jadranko Prlic's notice of joinder to
Slobodan Praljak's Motion for Access, 13 June 2005, p. 6.
24 Dragomir Milo.fevi(' decision of 27 Apr 2009, para. 5; Prosecutor v. Dario Kordic and Mario Cerkez" Case No. IT95-14/2-A, Decision on motion by Hadzihasanovic, Alagic and Kubura for access to confidential supporting material,
transcripts and exhibits in the Kordic and Cerkez case, 23 Jan 2003, p. 4.
25 Prosecutor v. Lima) et al., Case No. IT-03-66-A, Decision on Haradinaj motion for access, Balaj motion for joinder,
and Balaj motion for access to confidential materials in the Limaj case, 31 Oct 2006, para. 7.
26 Prosecutor v. Hadbhasanovic et al., Case No. IT-0l-47-AR73, Decision on appeal from refusal to grant access to
confidential material in another case, 23 Apr 2002, p. 3.
27 Prosecutor v. BZago)evic and ]okic, Case No. IT-02-60-A, Decision on motion by Radivoje Miletic for access to
confidential information, 9 Sep 2005, p. 4; Prosecutor v. Dragomir Milosevic, IT-29-9811-A, Decision on Radovan
KaradziC's motion for access to confidential material in the Dragomir Milosevic case ("Dragomir Milo§evic decision of
19 May 2009"), 19 May 2009, para. 11.
2R Dragol11ir Miiosevic decision of 19 May 2009, para. 11.
29 Prosecutor v. BZaskic, Case No. IT-95-14-A, Decision on "Prosecution's preliminary response and motion for
clarification regarding decision on joint motion of Hadzihasanovic, Alagic and Kubura of 24 January 2003" ("Blaskic
decision"), 26 May 2003, para. 26.
30 Kr(!ii.fnik decision, p. 5, quoting Prosecutor v. Tilwmir Bla§kic, Case No. IT-95-14-R, Decision on Defence motion
on behalf of Rasim Delic seeking access to all confidential material in the Bla.\:kic Case, 1 June 2006, p. 8; Martic
decision, para. 12.
31 Kr«ii§nik decision, p. 6.
32 Prosecutor v. Slobodan Milosevic, Case No. IT-02-54-T, Decision on motion filed by the Defence of Milan Martic
for access to confidential transcripts and documents, 25 Feb 2004.
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has demonstrated a legitimate, forensic purpose, the Trial Chamber may grant the applicant access,
regardless the status of the evidentiary record. 33
14.

Secondly, the Trial Chamber addresses the Prosecution's understanding that the Motion's

introduction - where Karadzic requests "all confidential Trial Chamber decisions" - could logically
include a request for ex parte Trial Chamber decisions?4 The Trial Chamber agrees that it could,
noting that the language of the introduction does not mirror the language of the "relief requested"
section of the Motion wherein Karadzic more specifically requests access solely to confidential
35
inter partes materials. While noting this discrepancy, this Chamber interprets the Motion on the
basis of the relief requested in paragraph 13 thereof and will therefore address only the issue of
access to confidential inter partes materials.
15.

The Trial Chamber accepts the submissions of Karadzic and the Prosecution that the two

cases substantially overlap, geographically, temporally and materially. Karadzic, Mico Stanisic and
Stojan Zupljanin are all charged with participation in a joint criminal enterprise to pennanently
remove the non-Serb population from the Bosnian Serb republic of Bosnia and Herzegovina during
36
the early to mid-1990s. The indictment against Mico Stanisic and Stojan Zupljanin alleges that
they acted in concert with other members of the joint criminal enterprise including Karadzic?7
Stanisic, a former minister of the Bosnian Serb government, is also charged with criminal liability
for "[c]ommunicating and co-ordinating" with Bosnian Serb political leaders at the republic level,
particularly with Karadzic, to implement the joint criminal enterprise. 38 The Trial Chamber is
therefore satisfied that the significant nexus between the cases justifies granting Karadzic access to
the inter partes material listed in category (a), all confidential closed and private session testimony
transcripts, and in category (c), all confidential trial exhibits, on the basis that there is a "good
chance" that all such material will be of assistance to his case, subject to the specific provisions set
out in the disposition below.39

Dragomir Milosevie decision of 27 Apr 2009, para. 4.
Response, paras 11-13; Motion, para. 1.
35 Motion, para. 13.
36 Prosecutor v. Radovan Karadiie, Case No. IT-95-5/1S-PT, Third amended indictment, 27 Feb 2009 ("Karadiic'
indictment"), para. 6; Prosecutor v. Mieo StaniJie and S[(~jan Zup(janin, Case No. IT-OS-91-T, Second amended
consolidated indictment, 23 Nov 2009 ("StanLfie & Zup(janin indictment"), para. 7.
37 StaniJic' & Zllp(janin indictment, para. S.
3X StaniJie & Zllp(janin indictment, para. 11.
39 The Trial Chamber does not address Radovan KaradziC's argument that the equality of arms principle compels the
Trial Chamber to grant him access. The Appeals Chamber has recalled that the equality of arms principle supports (not
"requires") "giving the applicant a similar chance to understand the proceedings and evidence and evaluate their
relevance to his own case." See Dragomir Milosevic decision of 19 May 2009, para. 11; Motion, para. 11. The equality
of arms principle at trial, however, requires that "the Prosecution and the Defence must be equal before the Trial
Chamber" and guarantees each accused procedural equality. See Prosecutor v. Tadie, IT-94-1-A, Appeal judgement,
15 July 1999, paras 50, 52. Because this Trial Chamber is not seized of the Karadiie case, it is in no position to assess
any matter involving the parties in the Karadiie case or any procedural inequality in the Karadiic' trial.
33

34
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16.

The Trial Chamber is not, however, satisfied that the material in category (b), transcripts of

closed session hearings, other than closed session testimony transcripts identified as such by the
parties to this case, the material in category (d), confidential inter partes filings and submissions,
and the material in category (e), confidential Trial Chamber decisions, generally stand a "good
chance" of assisting Karadzic with his defence.
17.

Category (b), closed session hearings, includes, for example, Rule 65 ter conferences and

concerns mostly procedure and trial management, not confidential evidence. Similarly, category (d),
confidential inter partes filings, and category (e), confidential decisions, often contain information
wholly unrelated to the evidentiary basis of the case, including personal infonnation relating to
40
victims and witnesses in these proceedings, such as medical conditions and the ability to trave1.
The Trial Chamber nonetheless remains mindful that because this Chamber grants Karadzic access
"to confidential exhibits and confidential or closed session testimonies [ ... ], he should not be
prevented from accessing filings, submissions, decisions and hearing transcripts which may relate
to such confidential evidence.,,41
18.

Consequently, this Chamber will not order disclosure of material in categories (b), (d) or (e)

without an additional reasoned application. Karadzic may only have access to any confidential inter
partes material within category (b), closed session hearing transcripts, within category (d),

confidential inter partes filings and submissions and within category (e), confidential Trial
Chamber decisions, which aid Karadzic to "better understand and make use of [the] confidential
evidentiary material,,,42 from categories (a) and (C).43 Any subsequent application for access must
with reasonable scope and clarity identify items or categories of items which may relate to specific
evidentiary matters and must establish a legitimate forensic purpose for access. The Trial Chamber,
considering its duty to "strike a reasonable balance between the rights of the accused [ ... J and the
protection of witnesses and victims,,,44 will not grant Karadzic access to any material in categories
(d) or (e) which contains sensitive personal or private information on any victim or witness.
19.

Furthermore, the Trial Chamber notes that some of the confidential inter partes material to

be disclosed by this Decision may have been provided pursuant to Rule 70 and remain subject to its

Blaskic decision, para. 26.
Dragomir MiloJevic decision of 19 May 2009, para. 11.
42 Dragomir MiloJevic decision of 19 May 2009, para. 1l.
43 The Trial Chamber acknowledges that category Cb) would also include parts of hearings, apart from witness
testimony, held in private session.
44 Blaskic decision, para. 26.

40
41
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conditions. In accordance with the jurisprudence of the Tribunal, such material shall not be released
to Karadzic unless and until the provider consents to disclosure. 45
20.

Pursuant to Rule 75(F), any protective measure granted

In

one case continues to apply

mutatis mutandis in any other proceedings before the Tribunal. All material subject to disclosure
pursuant to this Decision shall remain subject to any protective measures previously imposed in the
"first proceedings," including orders for delayed disclosure of identity. As is the practice of the
Tribunal,4o the Trial Chamber will also grant the Prosecution, the Defence of Mico Stanisic and the
Defence of Stojan Zupljanin the opportunity to file a request with the Trial Chamber to withhold
specifically identified material or for additional protective measures or redactions, should they
deem it necessary.
21.

The Trial Chamber notes that Karadzic filed similar motions for access in other cases.

Several past decisions granting access to confidential material have placed the duty on the parties to
determine to which materials the applicant should have access. 47 In the Tolimir case, the Registry
filed a submission with the Chamber pursuant to Rule 33(B) wherein it expressed reservations
about implementing a decision of the Tolimir Trial Chamber granting Karadzic access to
confidential material in other cases whereby the Registry was directed to identify personal
information not subject to disclosure. 48 The Registry, recalling its neutral role and the potentially
overwhelming volume of material that it would have to assess, stated that the obligation to
determine which materials to which an applicant should have access ought to rest with the parties. 4lJ
22.

This Trial Chamber, following established practice, will direct the Prosecution and Defence

teams in the current case to identify the relevant evidentiary material. Karadzic specifically requests
access to confidential material "for the duration of the pre-trial and trial proceedings.,,5o The stated
preferred approach of chambers has been to limit access to materials to the date of the request or of
the decision upon that request. 51 However, in cases where one or both trials are still at the pre-trial
See, e.g., Kraji.fnik decision, p. 5; Dragomir Milo§evic' decision of 27 Apr 2009. para. 13; Dragomir Milo,l:evic
decision of 19 May 2009, para. 15.
46 Dragomir Milo§evic' decision of 19 May 2009, paras 15, 19; Prosecutor v. Vidoje Blag(~ievic' and Dragan lokic', Case
No. IT-02-60-A, Decision on motions for access to confidential materials, 16 Nov 2005, paras 16, 19.
47 Prosecutor v. Lukic and Lukic', Case No. IT-9S-32/l-PT, Order on Sredoje LukiC's motion for access to confidential
information in the Vasiljevic case, 9 May 2006; Prosecutor v. Gotovina et al., Case No. IT-06-90-T, Decision on Ivan
Cermak's motion for access to confidential materials in the Milan Martic case, 13 Ju12009.
4~ Prosecutor v. Tolimir, Case No. IT-05-SS/2-PT, Decision on Tolimir's motions for access to confidential material in
the Krstic' case and the Blagojevic' and lokic case with partially dissenting opinion of Judge Kwon, S Jul 2009, para.
16.2.
49 Prosecutor v. Tolimir, Case No. IT-05-SSI2-PT, Registry submission regarding Trial Chamber's decision of
S July 2009, 21 Ju12009, pp. 2-S.
50 Motion, paras 1, 14.
51 Prosecutor v. Karadzic', Case Nos. IT-95-5I1S-PT & IT-04-S1-T, Decision on MomCilo PerisiC's motion for access to
confidential materials in the Radovan Karadzic' Case, 14 Oct 200S ("Karadzic' decision of 14 Oct 200S"), para. IS;
Prosecutor v. Karadzic', Case No. IT-95-5/1S-PT, Decision on Jovica StanisiC's motion for access to confidential
45
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stage or where trial has just begun, the chambers have more recently granted access on an ongoing
basis. 52 As a matter of judicial economy, and based upon the particular circumstances of both the
proceedings involved, including the fact that both cases commenced towards the end of last year
and are expected to continue for some time, the Chamber will grant Karadzic access to confidential
material on an ongoing basis.

IV. DISPOSITION
For the foregoing reasons and pursuant to Rules 54, 70 and 75, the Trial Chamber GRANTS the
Motion IN PART as follows:
1) ORDERS the parties to this case ("Parties"), on an ongomg basis, to identify for the
Registry the following inter partes material in the case of Prosecutor v. Stanisic and

Zupljanin, Case No. IT -08-91, for disclosure to Radovan Karadzic:
a)

all closed and private session testimony transcripts which are not subject to Rule 70
or for which consent to disclosure has been obtained;

b)

all confidential trial exhibits, which are not subject to Rule 70 or for which consent
to disclosure has been obtained;

2) ORDERS the Registrar to provide the material identified m paragraph 1) to Radovan
Karadzic, in accordance with the provisions below;
3) ORDERS the Parties to identify, without delay, which of the evidentiary material presented
in their case and described in 1) a) and b) above is subject to the provisions of Rule 70, and
to immediately thereafter contact the providers of such material to seek their consent for its
confidential disclosure to Radovan Karadzic and, where Rule 70 providers consent to such
disclosure, to notify the Registry on a periodic basis of such consent;
4) ORDERS the Registrar:
a)

to withhold any material under 3) a) or b) which pertains to any witness protected
by an order for delayed disclosure of identity until the requirement for delayed
disclosure has ceased to apply; and

materials in the Karadzic' case, 20 May 2009 ("KaradZiG~ decision of 20 May 2009"), para. 11; Prosecutor v. PopoviG~,
Case No. IT-05-88-T, Decision on Tolimir's motion for access to confidential material in the Popovic et al. case
("Popovic'decision"), para. 15.
52 Karadzic' decision of 14 Oct 2008, para. 18; Karadzic' decision of 20 May 2009, para. 11; Popovic' decision, para. 15.
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b)

to withhold any material under 1) a) or b) which is or may be protected by Rule 70
until the party which tendered the material in question has informed the Registry
that it has obtained consent to disclose from the relevant Rule 70 provider, even if
those providers have consented to the use of the relevant material in a prior case.
Where consent cannot be obtained from the provider(s) of any material subject to
Rule 70, the material is not to be disclosed;

5) INSTRUCTS the Registry to disclose to Radovan Karadzic on an ongoing basis:
a)

all confidential inter partes material not subject to Rule 70, after this material has
been identified by the relevant party as such in accordance with paragraph 3); and

b)

the Rule 70 material once the Parties have identified such material and informed the
Registry that the consent of the Rule 70 provider(s) has been obtained in accordance
with paragraphs 2) and 3);

6) RECALLS that, pursuant to Rule 75(F)(i), any protective measures that have been ordered
in respect of a witness in the Stanisic and Zupijanin case shall continue to have effect in the
case against Radovan Karadzic, except insofar as they have been varied in accordance with
this Decision;
7) DENIES Radovan Karadzic access to all other materials not disclosed by this decision
unless and until he submits a subsequent application for such confidential materials which
may relate to specific evidentiary matters, provided that any such application must identify
items or categories of items with reasonable scope and clarity and must establish a
legitimate forensic purpose for access;
8) ORDERS that Radovan Karadzic, his Defence team, and any employees who have been
instructed or authorised by Radovan Karadzic or any of his legal advisors, shall not disclose
to the public, or to any third party, any confidential or non-public material disclosed from
the Stanisic and Zupljanin case, including witness identities, whereabouts, statements, or
transcripts, except solely to the limited extent that such disclosure is directly and specifically
necessary for the preparation and presentation of Radovan KaradziC's case;
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9) ORDERS that any person to whom confidential or non-public material is provided shall be
informed that he or she is forbidden to copy, reproduce, or publicise confidential or nonpublic infonnation or to disclose it to any other person or to any third party, and that he or
she must return the material to Radovan Karadzic as soon as it is no longer needed for the
preparation of the his case.

Done in English and French, the English version being authOritatived

//

/'

Judge Burton Hall
Presiding
Dated this thirtieth day of June 2010
At The Hague
The Netherlands
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