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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

Case No. IT-96-23/2-PT

THE PROSECUTOR

V.

GOJKO JANKOVIC

PROSECUTOR’S SECOND PROGRESS REPORT

A. INTRODUCTION

1. Pursuant to the Decision on Referral of Case Under Rule 11 bis of 22 July
2005 (“Decision on Referral”), the Prosecutor hereby files her second progress report

in this case.

2. As stated in the Prosecution’s request for an extension of time to file the

second progress report,' the Decision on Referral ordered:

the Prosecutor to file an initial report to the Referral Bench on the
progress made by the Prosecutor of Bosnia and Herzegovina in the
prosecution of the Accused six weeks after transfer of the evidentiary
material and, thereafter, every three months, including information on
the course of the proceedings of the State Court of Bosnia and
Herzegovina after commencement of trial, such reports to comprise or
to include the reports of the international organisation monitoring or
reporting on the proceedings pursuant to this Decision provided to the
Prosecutor.’

3. The Prosecutor filed an Initial Progress Report on 18 January 2006.?

4, Following the agreement between the Chairman in Office of the Organisation
for Security and Co-operation in Europe Mission to Bosnia and Herzegovina (the

“OSCE”) and the ICTY Prosecutor, the Prosecutor received OSCE’s first report on 25

Prosecutor’s Request for an Extension of Time to File Second Progress Report, 18 April 2006.
Prosecutor v. Gojko Jankovic, Case No. IT-96-23/2-PT, Decision on Referral of Case Under
Rule 11 bis, 22 July 2005, at p. 34.

See Prosecutor v. Gojko Jankovi¢, Case No. IT-96-23/2-PT , Prosecutor’s Initial Progress
Report, 18 January 2006.
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April 2006.* The Report outlines the main findings from trial monitoring activities to

date in the Jankovi¢ case, from the perspective of international human rights

standards.’

5. The OSCE summarises the proceedings in the Jankovi¢ case to date as

follows:

Defendant Gojko Jankovi¢ was transferred to the BiH
Authorities on 8 December 2005. On the same date, a hearing on
custody was held pursuant to the BiH Prosecutor’s Office
motion for custody. The Preliminary Hearing Judge decided to
recognise that the ICTY order on detention remained in force
until the acceptance of the adapted indictment, and determined
that the deadline for submitting the adapted indictment was 65
days. On 14 February 2006, the Prosecution issued the adapted
indictment, which contained four adapted counts, four new ones,
and a proposal for custody. The charges allege the commission
of Crimes against Humanity on the basis of individual and
command responsibility. On 20 February, the Preliminary
Hearing Judge accepted as adapted and confirmed the respective
counts in the indictment, and ordered the Accused detained
following a hearing. On 16 March, the Accused entered a plea of
not guilty on all counts of the indictment, while his Counsel
stated that the Defence had no intention of filing preliminary
motions. The main trial is scheduled to commence on 21 April
2006.°

6. The OSCE’s Report reiterates its recommendation from the Stankovic report

that the Law on Transfer’ be amended. The OSCE has identified certain procedural

issues which relate primarily to the application of international human rights

standards. The Prosecutor considers that these issues do not appear to affect

Jankovi¢’s right to a fair trial.®

7. The OSCE “intends to share this report with the local government authorities

and actors in the justice system, discuss its findings, and follow up on the

pursuant to Rule 11bis, April 2006 (hereafter “Report™).

Report, p. 1.

Report, p. 1, para. 2.
Law on Transfer of Cases from the ICTY to the Prosecutor’s Office of Bosnia and
Herzegovina and On the Use of Evidence Collecte

Courts in BiH (“Law on Transfer”).

See Decision on Referral, para. 62.
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implementation of its recommendations.” The Prosecutor intends discussing issues

raised in the report with the OSCE and the BiH State Prosecutor.

8. The OSCE repeats its recommendation from the Stankovic report that, in
future cases, the ICTY Office of the Prosecutor (“OTP”) completes the transfer of the
case-file to the BiH Prosecutor’s Office prior the transfer of an accused. ™ The OSCE
also concludes that the OTP has taken into account this recommendation and that a
solution has been agreed upon, i.e., identifying and transferring high priority material
to the BiH Prosecutor's Office prior to the arrival of the accused. Thus, the BiH
Prosecutors Office will have sufficient time to familiarise themselves with the case

prior to the initial hearing before the Sate Court.

9. The trial commenced on 21 April 2006 with the Prosecution’s opening
statement. The trial has been adjourned until 16 May 2006, when the first witness

will be called to give evidence.

10. Attached to this report are the following annexes:

(1) Annex A: a copy of the OSCE’s Report; and,

(i)  Annex B: a copy of the BiH Prosecutor’s Office adapted indictment
against Jankovi¢ filed 14 February 2006, accepted as adapted and
confirmed on 20 February 2005.

Word count: 821.

Carla D4l Ponte
Prosecufor

Dated this third day of May 2006
At The Hague
The Netherlands

Report, p. 1, last para.
Report, p. 16.
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EXECUTIVE SUMMARY - INTRODUCTION

The case of Gojko Jankovi¢ (hereinafter also “Defendant” or “Accused”) is the second case transferred
from the ICTY to the BiH State Court, pursuant to Rule 11bis of the ICTY Rules of Procedure and
Evidence. This constitutes the first Report in these criminal proceedings, outlining the main
monitoring findings until present from the perspective of international human rights standards, These
findingy arc presented in Part I, while Part il consists of summaries of the principal hearings,
decisions, and submissions.

Defendant Gojko Jankovi¢ was transferred to the BiH Authorities on 8 December 200S. On the sume
date, a hearing on custody was held pursuant to the BiH Prosecutor’s Office mation for custody. The
Preliminary Hearing Judge decided to recognisc that the ICTY order on detention remained in force
until the acceptance of the adapted indictment, and determined that the deadline for submitting the
adapted indictment was 65 days. On 14 February 2006, the Prosecution issued the adapted indictment,
which contained four adapted counts, four new ones, and a proposal for custody. The charges allege
the commission of Crimes against Humanity on the basis of individual and command responsibility.
On 20 February, the Preliminary Hearing Judge accepted as adapted and confimmed the respective
counts in the indictment, and ordered the Accused detained following a hearing. On 16 March, the
Accused entered a plea of not guilty on all counts of the indictment, while his Counsel stated that the
Defence had no intention of filing preliminary motions. The main trial is scheduled to commence on
21 April 2006.

In Sections I 1o III of Part I, this Report reiterates three concems which were included in the First
OSCE Report in the case of Radovan Stankovié (hereinafter “[First] Stankovié Report™), but is limited
1o examples {rom the Jankovi¢ case, Therefore, in Section L, the OSCE reiterates its findings thal the
Law on Transfer and the approach the Statc Court has taken, particularly in connection to pre-trial
custody during the pre-adaptation period, lacked foresccability also in these proceedings. Section II
analyses the approach of the State Court to recognise the primacy of thc ICTY detention order,
concluding that, for the pre-adaptation period, the right of the Defendant to have his custody reviewed
by a “court” was breached. Section Il considers the fact that the Appellate Panel does not appear to
have properly reviewed the arguments of the Defence on appeal according to human rights standards.
Furthermore, Section 1V assesses the argument of the Defence upon appeal that the Defendant was not
given adequate time fo prepare his case for the initial bearing on custody. International case law
suggests that when such request is not made in a timely fashion, the responsibility does not lic with the
judicial authorities, but rather with the defence. Lastly, Section V assesses the justification of the
Court in the Jankovi¢ case when basing his dctention on the ground of protecting public and property
secutity. It additionally examines the wording of the relevant provision and its application beyond the
specific Rule 11bis case. The Mission concludes that the use of this ground for custody is not in
compliance with international human rights standards.

At the end of Part 1, the OSCE formulates certain recommendations to the legislative authorities and
the actors in the justice system. Most of these proposals were first included i the Stankovié Report.
The recommendation to the ICTY Prosecutor’s Office, to complete the transfer of the case-files before
that of Rule 11bis defendants, is repeated. Nevertheless, the Mission notes the positive response that
this recommendation has received by (he ICTY Prosecutor’s Office.

In its endeavour to present constructive analysis and criticism aimed at making the proccedings more
compliant with international standards, the Mission intends to share this Report with the domestic
authorities, discuss its findings, and follow-up the implementation of its recommendations.
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PART I: ASSESSMENT OF THE PROCEDURE IN RELATION TO HUMAN RIGHTS
STANDARDS

I) ASSESSMENT OF THE FORESEEABILITY OF LAW ON TRANSPER AND THE STATE COURT'S PRACTICE
IN RELATION TO ARTICLE 5 ECHR

The OSCE reiterates its concerns phrased in the First Stankovié Report that certain provisions of the
Law on Transfer, and the manner in which this Law and its omissions have been interpreled by the
State Court, may not be considered as “law” in the sense envisaged by human rights standards, since
they lack thc clement of foreseeability. Similarly unforeseeable is the practice the State Court has
adopted following the interpretation of the provisions and gaps in the Law on Transfer. These
concerns relate mainly to provisions regarding the procedure for adapting the ICTY indictment and
that for reviewing pre-trial custody during the pre-adaptation period.! This lack of legal precision
persigied in the case of the Defendant Jankovié. The relevant legal standards are repeated below, as
well as certain examples [rom the Jankovié case.

Among the criteria that the Europcan Court of Human Rights (ECtHR) considers in establiching
whether a rule is a “law” are its accessibility and “foreseeability.” More specifically, the ECtHR has
found that, apart firom the necessity to be accessible, a norm cannot be regarded as a “law™ unless it is
formulated with sufficient precision to enable the citizen 1o regulate his conduct.? Where deprivation
of liberty is concerned, the ECtHR has stressed that it is particularly important that the gencral
principle of legal certainty is satisfied. Therefore it is essential that the conditions for pre~trial
detention under domestic law be clearly defined and that the (domestic) law itself be foreseeable in its
application, so that it meets the standard of “lawfulness™ set by the European Convention on Human
Rights (ECHR). According to the ECIHR, this standard requires that all law be sufficiently precise to
allow (he person — if need be, with appropriate advice- to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail?

As outlined in more detail in the Stankovié Report, the Law on Transfer fails to regulate clearly a
number of issues relating to the nature of the procedure for adapting the ICTY indictment, as well as
to the procedure for ordering custody during this adaplation period. More specifically, this Law does
not clarify which actions the BiH Prosccutor’s Office needs to take in order to adapt the indictment:
namely, is it restricted to converting the charges, the form of liability, and format of the ICTY
indictment to the ones corresponding to domestic law, or is it required/allowed to also conduct further
investigating actions into transferred evidence or new evidence pertaining to the ICTY charges?* This

! In the Radovan Stankovi¢ case, there was also confusion as to whether the defendant could enter a plea in
connection to the adapted charges, in uddition to the new charges, in the BiH Prosecutor’s Office indictment.
This issue did not appear in the casc of Gojko Jankovi€, who entered a plca on all charges, both adapted and
hew; this was also in accordance with the relevant OSCE tecommendation in the First Stankovi¢ Report,

2See The Sunday Times v. UK, ECtHR judgement, 26 April 1979, para. 49,

* See Jecius v. Lithuania, ECHHR judgement, 31 Tuly 2000, para. 56.

* See the Stankovi¢ Report for more details on these alternalive considerations, which are referrod to as “strict”
and “broad understanding” of the term “adaptation™. It may be noted that the Statc Court recognized the
cxistence of this gap in the Law on Transfcr both in the Stankovié and the Junkovié cases. For the Jankovié casc,
see the 8 December 2005 Decision of the Preliminary Hearing Judgc, where it is stated that: “Having rogard to
the lack of the legal procedure which in more detail governs the actions of the Prosecutor of BiH, as well as of
the Court of BiH, in thc proceedings of adapting and accepting of the indictment of the Intcmational Tribunal,
the Preliminary Hearing Judge of the Court of BiH was under the obligation to regulute by his decision the
Turther procedure in this case.”
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Law also fails to regulate the duration of the adaptation period.” Moreover, the relation of the
adaptation procedure to the regular investigation procedure under domestic procedure is not specified.
Further, although the Law on Transfer provides that pre-trial detention is regulated by the Criminal
Pracedure Code of Bill (BiH CPC), it does pot specify which provisions of the domestic procedure
should be applicable. Lastly, this Law does not rcquire that the transfer of the case file be effected
before the transfer of the defendant. The fact that both Stankovié and Jankovié were transferred after
the transfer of the respective case-files bas apparently raised the problem of how to evaluate grounded
suspicion for custody, as required by the BiH CPC, in the absence of matcrial evidence available to the
BiH Prosecutor’s Office at the time of the initial hearing on custody.

In both transferred cases, these uncertainties have led to the State Court adopting an even more
controversial stance as to how to order custody during the pre-adaptation period, and how to overcome
the lack of time-limits for the adaptation of the indictment. The following are cerlain examples of the
confusion thal resulted in the Jankovié case from the poor drafting of the Law on Transfer, its
interpretation by the State Courl, and the practice the State Court adopted. These uncertainties relale
mainly to (a) the legal basis for detention during the adaptation period, (b) the nature of the adaptation
period, and (c) the duration of the adaptation period. These issues, although distinet, are closely
interrelatcd, which has added to the adoption of confusing practiccs. For instance, as analysed below,
it appears that the Court has been prepared to accept that the adaptation phase is an investigative one
in connection to the actions the Prosecutor may undertake, but has refused to formally recognise it so
particularly for the purposes of pre-trial detention during this period.

a) Examples of uncertainty related to the legal basis for pre-trial custody during the adaptation period

Firstly, as regards the legal basis for pre-trial custody during the adaptation period in the Jankovié
case, it may be pointed out that the Prosecution proposed detcnbion on alternative bases, seeming
unsure ag 1o whether the Court would agree with the Prosecution’s interpretation of the Law on
Transfer as requiring the application of the BiH CPC provisions on custody during the investigation
phase. Counsel’s oral atguments imply that he expected the Court to review custody on the BiH CPC
criteria, The Court diligently asked a number of questions appearing intcrested in clarifying the bases
and consequences of the allernative proposals, However, it chose to recognise the primacy of the
ICTY order on detention, because the Defendant’s custody could last longer if the Bitl CPC applied.
In turn, however, the Court’s decision has given rise to further complications. The above amply
indicate that the Prosecutor and the Defence were not certain as to the procedure that would be
applicable in the matter in question.

More specifically, the international Prosecutor in the Jankovi¢ case filed a written motion on custody
only on the grounds of the BiH CPC, as regulated during investigation proceedings.® At the initial
hearing on custody on & December 2005, this Prosecutor stated that the approach the Court took in the
Stankovié case was not an established one by that point. He sought guidance from the Court as to
whether to elaborate upon his written motion or (o present arguments in support of the primacy of the
ICTY order on detention, as was adopted in the Stankovié case. Since the Court left the matter 1o the
Prosecutor’s discretion, he chose to develop orally his written motion on custody. Nevertheless, the
other Prosecutors present at the hearing made an alternative oral proposal: in case the Judge did not

* Similarly, this gap is recognized by the State Coutt, also in the Jankovié casc; sce the 8 December 2005
Decision, where the Preliminary Hesring Judge stated: “The Law on Transfer of Cases did not provide for the
time limit within which the Prosecutor of BiH shall adapt the Intcrnational Tribunal indictment to make it
compliant with thc CPC of BiH,”

¢ See the motion of the BiHl Prosecutor’s Office requesting custody for Defendant Jankovi¢, dated 8 December
2005.

Hdoa7
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acccpt the motion on custody on the basis of the BIH CPC, they invited him to follow the approach the
Coutt took in the Stankovié case, and thus recognise that the [CTY detention order remained in force
until the adaptation of the indictment. Defence Counse!l opposed the “Stankovié approach” as to pre-
trial custody, and stated that the only applicable law on the matter was the Bil CPC. Accordingly,
Counsel argued only against the custody proposal that was based on the BiH CPC.

Additionally, to the extent that the Court has refused to examine the merits of custody during the pre-
adaptation period, it is still unclear whom a transferred defendant would need 1o address to consider
any applications for release, This is particularly important as the ICTY Appeals Chamber deemed that
it did not have the authority to consider the Defendant’s detention on remand after the final decision
on his transfer to the BiH authoritics had becn issued.”

b) Examples of uncertainty relating to the nature of the adaptation period

Secondly, the nature of the pre-adaptation phase was not ultimately clarified in the Jankovié case,
despite the firm position of the international Prosecutor and the numerous questions of the Judge

of the actors involved as regards the nature of the adaptation phase. The conlusion seemed to be a
direct result of the poor drafting of the Law on Transfer, and actually may have been exacerbated by
the 8 December 2005 Decision of the Preliminary Ilearing Judge in this case. It should be tncationed
that the Prosecutor had speeifically pointed out that the possibility of expanding the charges would
involve further mvesligating actions, and that in order to adapt the indictment there is an clement of

custody on the basis of the BiH CPC, since this “would result in returning the proceedings to the
investigation stage which is not in any case favourable for the accused (pre-trial custody may last up to
six months) [...].”° Essentially, even though the Judge accepted that the Prosecution can perform
investigating actions during the adaptation period, he refuscd to consider this period as ap
investigative phase for the purposes of custody.

On a similar note was the rather controversial position of the Prosccution. Initially, it stated that, in
order to adapt the ICTY indictment, there is an element of investigation, Moreover, the ICTY
indicument was not “confirmed” for the purposes of the BiH CPC, until its acceplunce as adapted,
Later, however, the Chief Prosecutor replied to thc Court that they were not requesting that the case be
returned to the investigation phase.

¢) Examplc of uncertainty and lack of legal basis regarding the duration of the adaptation period
Thirdly, as to the duration of the pre-adaptation period, because of the gap in the Law on Transfer, the

Judge [ollowed the Court’s practice in the Stankovi¢ case and deemed it appropriate to provide a
deadline for the adaptation of the indictment. However, this deadline has no valid basis in law, is

" See the ICTY Appcals Chamber Decision on Appeal of the Trial Chamber’s Dccision on Provisional Release in
the case of Gojko Jankovié, dated 30 November 2005, -

¥ The OSCE Tepeats its position phrased in the Stankovié Report, namely that the Preliminary Hearing Judge did
not perform an overall asscssment of whether the application of the BiH CPC provisions on custody would
indeed be less favourable than the arguably arbitrary approach the Court chose to follow.

4
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ineffectual, and its starting point was relative, These issues were also analysed in the First Stankovié
Report, while the Jankovié case rcinfo;'ces the findings of the OSCE in that Report.’®

More specifically, the Court allowed 565 days for the adaptation of the indictment against Jankovié,
Nanetheless, it explicitly contradicted itself when it attempted 1o find a legal basis for this deadline, It
stated that 40 of these days were the identical time given in the European Convention on Extradition
and the European Convention on the Transfer ol Proceedings in Criminal Matters. Decspite the fact that
both these Conventions foresee the 40-day period as the absolute maximum length of detention for
their purposes, the State Court granted an additional 25 days, a3 it thought they were necessary
because of the complexity of the case. Fitstly, the Mission rcitcrates that there js po workable
comparison between a (requested) state in the procedures for extradition or transfer of criminal
proceedings on the one hand, and the State Court at the receiving end of an adapted indictment by Lhe
BiH Prosecutor’s Office on the othet. Furthermore, the Court contradicted its own reasoning by
granting a longer deadline than the maximum foreseen by the mentioned Conventions.

Additionally, this deadline is merely indicative, since there are no effective sanctions in case it is
exceeded, ag was initially noted in the Stankovié Report,'® Lastly, this deadlinc was also rolative as to
its starting point. In his Decision of § December 2005, the Preliminary Hearing Judge counted the
deadline of 65 days from 12 December 2005, following the Prosecution’s request. It was estimated
that the transfer of the case-file would be complated by roughly that time. In its decision of 21
December 2005 on the appeal of the! Defence, the Appellate Pancl accepted the deudline for the
adaptation of the indictment. However| although it was aware that the case-file was transferred to the
Prosecutor’s Office on 9 December, it did not re-adjust the cxpiry of the 65-day time-limit,

IT) ASSESSMENT OF TIIE STATE COURT’S APPROACH TO REVIEWING PRE-TRIAL CUSTODY IN
RELATION TO ARTICLES 5(3) AND 5(4) TECH'R

The OSCE further questions the claim of the Appellate Panel in its Decigion of 21 December 2005 that
Jankovi¢’s hearing on 9 December 2005 satisfied the criteria of Article 5(3) ECHR.! The reason for
this is that, through the recognition of'the primacy of the ICTY order on detention, the Proliminary
Hearing Judge relinquished his authority to examine the merits of custody and the power to release the
Defendant during the pre-adaplation pel:'iod, if appropriate. Similar concerns urc raised by the fact that

i
|

| !
® It may be notcd that the deadline provided in the Stankovié case did not appear to be based on any specific

.

[actual considerations; it is unclear what information the Court had af its disposal regarding the intended agtions

actions it intended to undcrtake during the an:iapmtican period. The Court granted only 65 of the 90 days requested
by (he Prosecution according to its alternative proposal.

" For a detailed argument on this point, see!the Stankovié Report, It may also be of interest that on 8 December
2003, the Court in the Jankovié case scnt a letter in the form of & memo 1o the Prosecutor’s Office where it
mentioned the 65-day deadline and conclulled: “The Proscoutor’s Officc of Bosniy and Herzegovina is also
under the obligation to make a decision before the expiration of the st time-limit in respect of potential furthcr
motion for extending custody against the accused.”

"' It may be noted (hat in the Jankovié case, the Prosecutor argued in his 16 December 2005 response to the
Dcfence’s Appesl that Articles 5 (1)(c) and; J3(4) ECHR werc applicable (o ICTY on 17 March 2005 when the
accused was first heard after his arrest, and l'hat they are not always essential functions where, thercafier, 2 court
is maintaining in force an original decision on Detention. The Appellatc Panel, however, in rejecting the appeal
of the Defence, it found that Article 5(3) ECHR had been camplied when the Statc Court heard the Defendant
after his transfer to BiH, i

!
t
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also the Appellate Panel recognised the primacy of the ICTY order on detention, thereby forfeiting its
role as a “court” in the sensc of Article 5(4) ECHR.

Article 5(3) ECHR requires that a person arrested under Article 5(1)(c) ECHR be brought before a
“judge” or “other similar officer.” The ECIHR has found that Articlé 5(3) RCHR requires such
“judicial officer” to consider the merits of detention. To do so, a judge must be able to review the
circumstances militating for or against detention, and decide by reference to legal crilcria whether
there are reasons to justify detention, and to order release if there are no such reasons. '

Following the “Stankovié approach”, the Preliminary Hearing Judge in the Jankovi6 case considered
himself bound by the primacy of the ICTY Order on Detention on Remand," and maintained that it is
only after the Court has accepted the adapted indictment that it will be sble to examine critically the
grounds for custody as per the BiH CPC. As the Mission opined in its First Stankovi¢ Report, this
argument is inherently contradictory, has no actual basis in law or in the decisions of the ICTY, and
places Rule 11bis defendants in a state of “limbo.™'* This is reinforced by the Decision of the ICTY
Appeals Chamber on Jankovié’s Motion for Provisional Release. This Chamber found that, since the
case had been referred to the authorities of BiH, it was no longer seized of the matter; hence the
Defendant’s Motion was moot.' Therefore, the ICTY has recogniscd that it does not have the
authority to consider detention on remand after the final decision on a defendant’s transfer to the
domestic authorities has been issued.

In examining the State Court’s practice through the prism of international human rights standards, it
may be concluded that the Defendant’s right to have a judicial authority review his detention during
the adaplation period according to Article 5(3) ECHR has been breached. By not considering the
merits of pre-trial custody and by effectively renouncing the power to release the Dcfendant, the
Preliminary Hearing Judge did not meet all the substantive attributes of a “judge” either according to
the domestic law or according to human rights criteria.

Furthermore, by accepting the ptimacy of the ICTY detention order in its Decision of 21 December
2005, the Appellate Panel similarly relinquished its atiribute as a “court.” This conduct would also
lead 10 a breach of the Defendant’s right under Article 5(4) ECHR, to the extent that the appeals of the
defence can be considered as applications for release in the sense of this Article. Article 5(4) ECHR
provides that the detained person must have access to a “court” or a body that has a “judicial
character,” which can decide on the lawfulness of his detention specedily and order his release if the
detention is not lawful, For a court to have a judicial character, the ECtHR has [ound that the body
must be independent of the exceutive, impartial in the performance of its duties, and competent to take
a legally binding decision leading to the person’s release.'®

* Scc Aquiling v. Malta, ECtHR Judgement, 29 April 1999, para, 47, Also see Schiesser v, Switzerland, ECtHR
‘;'udgemem, 4 December 1979, para. 31. ) '

3 As basis for the primacy of the ICTY decisions, the Court mentioned the Decision of the Referral Bench, the
Statule of the ICTY, and the latter’s Rulcs of Procedure and Evidence.

** Scc the Stankovié Report, pp. 14 4.

'* See the ICTY Appeals Chamber Decision on Appesl of the Trial Chamber’s Decision on Provisional Relegse
in the case of Gojko Jankovi¢, dated 30 November 2005,

16 Among other cases, sce X v, United Kingdom, ECtHR judgement, 5 November 1981, para 61.
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1IT) ASSESSMENT OF THE AFPELLATE PANEL’S REVIEW OF AFPEALS ON DETENTION IN RELATION TO
ARTICLE 5(4) ECHR

As in the Stankovié casc, the Appellate Panel examining appeals on detention for Defendant Jankovié
has not sufficiently addressed all arguments raised by the Defence, The OSCE is concerned with what
would appear to be a practice of “rubber-stamping” the first-instance decisions on appeal, as the
Appellate Panel failed to provide the judicial review of the scope required by Article 5(4) ECHR.

The ECtHR has deemed that while Article 5(4) ECHR does not impose an obligation on a judge
examining an appeal against detention to address ¢very argument contained in the appellant’s
submissions, its guarantees would be deprived of their substance if the Judge could treat as jrrelevant,
or disregard, concrete facts invoked by the detainee and capable of pultling in doubt the existence of
the conditions essential for the “lawfulness” of detention, in the sense of the ECHR_ "’

In his Appeals of 12 December 2005 and 24 February 2006, Defence Counsel for Jankovié put
forward a number of argumnents challenging both the procedure and the merits of pre-trial custody. For
insiance, in the former appeal, the Defence explicitly challenged the fact that the Preliminary Hearing
Judge did not constitute a “court” in the sense of Article 5 ECHR, since he failed to review the
circumstances for and against custody. Tt also argucd that the Decision of the Referral Bench, the
ICTY Statute, and its Rulcs of Procedure and Evidence were improperly applied, since they could not
serve as grounds for recognising the primacy of the ICTY order on detention on remand '® Despite the
fact that such arguments do not appear frivolous or irrelevant, the Appellate Panel’s Decision of 21
December 2005 seems to disrcgard ‘them. This Decision simply repeats the rcasoning of the
Preliminary Hearing Judge and in fact resembles closely the 12 October 2005 Decision of the
Appeliatc Panel in the Stankovié case: The same “rubber stamping” practice can be seen in the 10
March 2006 Decision of the Appellate Panel rejecting the 24 February Appeal of Defence Counsel,
which also challenged the ground for custody . for the protection of public and property security; this
issue is explained in more detail under Section (V) of this Report, To this extent, it may be argued that
the Appellate Panel has nat provided a revicw of detention in the sense envisaged by international
human rights standards. "’

IV) ASSESSMENT OF THE DEFENCE ARGUMENT FOR VIOLATION OF THE RIGHT TO ADEQUATE TiME
TO PREPARE ITS CASE AGAINST THE MOTION FOR DETENTION

The OSCE is concerned by the fact that Defence Counsel failed to request additional time to prepare
for the hearing on detention before the hearing took place or during it, but instead alleged a violation
of the right (o have adequate time and facilities to prepare the defence in his Appeal of 12 December
2005. Relevant international case-law suggests thal, in such circumstances, the failurc to grant
additional time to prepare may not be attributed to the judicial authorities of the state,

More specifically, Article 6(3)(b) ECHR and Article 14(3)(b) of the International Covenant for Civil
and Political Rights (TCCPR) foresee that the defendant must have adequate time and facilities to
prepare his defence. The defendant must alse be allowed adequate time and facilities to preparc his
applications for release, since this guarantee also applies to pre-trial custody proceedings under Article

" See Nikolova v, Bulgaria, ECtHR judgement, 25 March 1999, para. 61.

" See Defence Counsel Appeal of 12 December 2005, under point 1.

¥ Also sce Section (V) below, where the Appellatc Panel appeared to “rubber stamp” the limited reasoning of
the Preliminary Hearing Judge in justifying detention after the indictment on Article 132(1)(d) BiH CPC.
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5(4) ECHR.* However, the ECtHR and the Human Rights Committee have not found violations of the
right to adcquate time to prepare one’s case, when the defendant or his counsel did not request more
time to do 50.”' Hence, intemational case-law would suggest that if the defence considers that it has
not had sufficient time and facilities to prepaze its case, it is imperative that it notifics the court
accordingly and requests an appropriate adjournment of the proceedings.

In the Jankovi¢ case, at no point during the initial hearing did the Defendant or his Counsel request the
adjournment of the proceedings so, as to have additional time 1o prepare their case. It appears that the
Defendant only met the Counsel representing him before the State Court a few minutes befote the
hearing on detention commenced on 8 December 2005, This hearing was indeed held swiftly afier the
Delendant’s arrival to BiH. Immediately before convening the hearing, the Preliminaty Hearing Judge
asked the Defendant whether there; were any problems to hold the session on that date, and whether he
was tired. The Defendant replied in the negative. When Counsel took the floor, he did make a point
that the Prosecution had not offered any material evidence upon which it based the grounded suspicion
required for pre-trial detention. However, the argument was phrased in such terms so as to challenge
the existence of grounded suspicion as a prerequisite for detention, rather than in tetms of the ipability
of the Defence to prescnt its application for release in the given time. Despite his omission to orally
request further time to prepare the case, Counsel specifically argued in his Appeal of 12 December
that the Defendant was rushed into the court with no opportunity to prepate his arguments, and thus
played a limited role in the proceedings, which were not truly adversarial.

In view of the aforementioned human rights standards, it is unclear why neither the Defendant nor his
Counsel requested additional timé to prepare their arguments for release during the hearing of §
December, but instead only argued this point in their Appeal. To this extent, the Court would not bear
responsibility for failing to grant such additional time,

V) ASSESSMENT OF THE REASONING OF THE COURT BASING POST-INDICTMENT DETENTION ON
ARTICLE 132(2)(D) BIH CPC :

Lastly, the OSCE is concemed with the application and justification of the Defendant’s detention on
the special ground for custody foreseen under Article 132(1)(d) BiH CPC, namely the rigk of
threatening public or property secufity. The Mission is also more generally concerned that the wording
of this provision docs not clearly' define which actual danger it seeks to avert, and whether it is
intended to correspond to the protection of public order. The protection of public order, which
admittedly also constitutes a vagne concept, is accepted in international buman rights standards as an
exceptional ground for detention. The abstract wording of the domestic provision has been further
complicated by the way in which this ground is applied by courts throughout the country, More
specifically, apart from being ordered almost automatically in grave cases, it is frequenily explained in
a stereotypical manner and used to protect interests that are largely already covered hy other special
grounds for custody. :

* See before the ECtHR Farmakopoulos v. Belgium, A 235-A (1992), Commission’s Report, and X, v. Austria,
A 255-B (1993}, Commission’s Report. Both cascs were struck out of the list; they are referred to in DJ Harrs,
M. O’Boyle, and C, Warbrick, Law of the European Conventlon on Human Rights (Bultcrworths, 1995), pp.
150-151, .

2! See, for instance, the Human Rights Committee decisions in M Steadman v. Jamaica (2 April 1997), UN doc.
GAOR, A/52/40 (vol II), p. 26, para 10.2.; and C. Wright v, Jamaica, (27 July 1992), UN doc. GAOR, A/47/40,
p. 315, para. 8.4. Also see the case of Campbell and Fell v. the UK, ECtHR Judgement, 28 June 1984, para, 98,
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i) The Relevant Law and International Homan Rights Standards

Domestic criminal procedure foresees four main grounds for pre-trial custody: the risk of flight, the
fear of interfering with evidence, the risk of re-offending, and the fear of threat to public and property
security when especially grave crimes are concerned. More particularly as regards the latter ground,
Article 132(1)(d) BiHl CPC stipulates that custody may be ordered:

“if the criminal offense is punishable by a sentence of imprisonment of ten (1 0) years or more,
where the manner of commission or the consequence of the criminal offense requires that
custody be ordered for the reason of public or property security [emphasis added). If the
criminal offense concerned.is the criminal offense of the terrorism, it shall be considered that
there is assumption, which could he disputed, that the safety of public and property is
threatened.”

The ECtHR has principally accepted four special grounds for refusing bail in criminal cases. Apart
from the risk of flight, the risk of continued criminality, and the danger of collusion and of interfering
with evidence, the ECtHR has accepted that custody may be ordered on the basis of preserving public
order, when domestic law provides for this.* As regards the latter ground, the ECIHR has stated:

“The Court accepls that, by reason of their particular gravity and public reaction to them,
certain offences may give rise to a social disturbance capable of justifying pre-trial detention,
at least for a time. In exceptional circumstances this factor may therefore be taken inta
account for the purposes of the Convention, in any event in so [ar ag domestic law TCCOZNISeS
the notion of disturbance to public order caused by an offence. However, this ground can be
regarded as relevant and sufficient only provided that it is based on facts capable of
showing that the accused's release would actually disturb public order. In addition,
detention will continue to be legitimate only if public order actually remains threatened;
its continuation cannot be used to anticipate a custodial sentence [reference omitted].

The above conditions have ‘not been satisfied in the present case, since those of the decisions
in issue which go some way towards substantiating this ground do ne more than refer in an
abstract manner to the nature of the erime concerned, the circumstances in which it was
committed and, nccasionally, the reactions of the victim’s family.”” [Emphasis added].

When considering the protection of public order as a ground for detention, the ECtHR has repeatedly
found that it was not properly justified when the authorities assessed the need to confimie the
deprivation of liberty from a purely abstract point of view, merely referring to the gravity of the
offences or noting their effects, :

Additionally, the ECtHR has dcemed in a variety of cases, even involving terrorism, that although it is
teasonable to assume that there was a risk of prejudice to public order at the beginning, it must have
disappeared after a certain time**

2 The ECtHR has also accopted as;rclcvant for custody the psychological statc of the accused and the
vulnerability of the victim, as well as the need to protect the applicant; see Bowche! v, France, ECIHR
judgement, 5 September 2001, paras. 4647, and .4, v, France, ECtHR, Jjudgement, 23 September 1998, para.
108. ﬁ

ZQoc LA v, France, ibid, pama 104, Also see Letellier v, France, ECtHR judgement, 26 Junc 1991, para. 51,

# See Tomasi v. France, ECtHR judgcment, 27 August 1992, para. 91.
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ii) The Relevant Facts in the Jankovié Case

As regards the Jankovié case, afier the confirmation of the BiH indictment and its acceptance as
adapted, the Preliminary Hearing Judge held a hearing on custody pursuant to the motion of the
Prosecution. In his Decision of 20 February 2006, the Judge ordered custady against the Defendant on
the basix of the risk of flight and of the ground in Article 132(1)(d) BiH CPC. The Court rejected the
argument that there was a fear that the Defendant would influence witnesses or co-perpetrators,
because the Prosecution failed to indicate concrete circumstances for this danger. In connection to the
ground of public and property security threat, the Court considered that the ubjective element in this
pravision had been fulfilled, since a sentence of at least ten years’ imprisonment is prescribed for the
alleged criminal act of Crime against Humanity. The Judge further found that:

“...due to the nature of the critninal offence, manner of commission and consequences, and
having in mind that the actions in question are systematic enslavements and mapes of young
women and even girls, who suffered physical and mental traumas, the Court considers that
releasing of the accused could cause insecurity and anxicly of citizens, especially those who
returned to their pre-war homes in the area of the Municipality of Fota, where the accused
also resides.” L

Defence Counsel challenged both grounds for custody on 24 February 2006. As regards the threat of
public and property security, he argued that it was insufficiently explained and was not supported by
facts, apart from the objective critérion of the prescribed punishment, Defence Counsel continyed to
quote a relevant decision from another case before the State Court, which states that:

*...threat to security of citizens must be specified. Abstract threat to public or property
security is not sufficient. Therefore, threat to public or property security must be substantiated
with facts which allow for evaluation of a manner how the Accused, similarly to his previous
behavior, would threaten citizens, primarily injured parties or witnesses or how, based on the
presented evidence, there is a great probability that the Suspect will do that,

After quoting this decision, Defence ‘Counsel argucd that even these reasons in the challenged
Decision in Jankovié were given in an-inadequate and routine manner, and proposed that the Court
level its practice to the extent possible.

The Appellate Panel rejected the ‘Appeal of Defence Counsel, and in connection to the issue in
question found that 1l was correctly dstermined in the challenged decision, becausc:

“...considering the nature ol tho crime, the manner in which it was committed, and its
consequences, and taking into account that these are acts of systematic enslavement and rape
of young women, even girls, :who suffered physical and mental traumas, that these are
sufficient arguments that the security of citizens could be imperiled, if the accused is released.
This security could be impétiled especially for the returnees in the Foda municipality, as well
as for other citizens. For these reasons, the statements in the Appeal that the Preliminary
Hearing Judge gave a general explanation of item (d) of Article 132(1) BiH CPC are not
correct.”

% See the 18 January 2006 Decision of the Appcllats Panel in the case of Dragan Damjanovic, which (partially)
rejeets the Appeal of Defence Counsel of the suspect to extend his pre-trial custody.
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iii) Assessment of the Use of Artiéle 132(1)(d) BiH CPC in the Jankovic Case, of the Wording of
this Provision, of its Use by Courts throughout Bifl

The OSCE is concerned that the detention ground of threat to public and property security was not
propetly justified in the case of Jankovié, and that it is applied controversially in general. This may be
largely owed to the vagueness of this legal provision. It may be noted that the ground of public order,
although accepted by human nights standards as a reason for custody, is confronted with much
skepticism by human rights experts and has been abolished in a number of justice systems.2¢

Tt should be underlined that the OSCE docs not evaluate whether or not the decisions on custody arc
correct on their merits or whether there are indeed circumstances that point to an actual danger to
public order or security. Rather, the Mission focuses on whether the decisions in question are properly
substantialed in accordance with international human rights standards.

a) Lack of sufficient justification of Jankovié's detention on the ground of public and property security

Regarding the relevant Decisions in the Jankovié case, it is indeed unclear which actual danger the
Preliminary Hearing Judge and the: Appellate Panel intended to avert by applying the ground of public
and property security. Both Decisions make reference in standard terms 1o the nature of the eriminal
olfence, ils manner of commission, and its consequences, merely mentioning very generally that the
actions in question are the systematic enslavement and rapes of young women and girls who have
suffered trauma. The first instance Decision continues that the release of the accused would cause the
insecurity and anxiety of citizens,: cspecially those who have returned to Foéa, while the Appellate
Decision claims that the security for the returnees and the other citizens would be imperiled by the
Defendant’s release. :

The use of the terms “insceurity” and “anxiety™ are very vague, and rather correspond to an assumed
personal feeling that citizens may have if the accused is released. The finding of the Appellate Panel
that the security “for” the citizcns, particularly for the returnecs, would be imperiled also implies an
assumption that it is these citizens who would be ar danger if the accused is released. The Court does
not specifically mention who will be endangering (he citizens® safety, whether the accused or snother
person. Apart from not providing any actual facts pointing to the continuing threat to public and
property security, the Court’s assessment in Jankovi¢ does not necessarily reflect any public order
considerations, as least as in the sense of social disturbance cnvisaged by intemnational human rights
standards.”” Rather, either it gives the impression that the Defendant or another person -unknown who
and for which reason- would target the citizens/returnees, after the Defendant’s release; or it merely
suggoests that the citizens/returnees will feel insecure and anxious, if the Defendant is released.

If the Court’s assessment implies that the accused would threaten the citizens, then this meay be more
properly examined under the other special grounds. for detention, namely the fear of interfering with
evidence ot possibly the fear of continued criminality. However, it is important to note that the Court
refused the Motion of the Prosecution to order custody on the basis of the fear that the Defendant
would influence witnesses, as it deemed that the Prosecutor’s Office failed to indicate concrete
circurostances that pointed to this danger. If it is implied that the relcase of the accused would cause
foelings of anxiety 1o citizens, the Court should adequately explain what it means by this term.?®

% For instance, in Italy, Poland, and Kosovo.

%" One aspect of social disturbance could be the active response of citizens. However, the Preliminary Hearing
Judge does not mention whether he considers that the “insecurity” and “anxiety” of citizens could develop into
any active reaction of the citizens because of the defendant’s release, while the Appellate Panel’s wording,
suggests that it would not be the citizens/returnees who would react to the accused’s release.

* If anxiety is undcrstood as a fear of intimidation, then the other grounds for custody should be cxamincd,
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Lastly, if it is implied that other persons would threeiten the security of citizens due to the Defendant’s
release, then the Court would need to properly subslantiate its fears and explain why they could only
be countered with keeping the Accused in defention.}

Therefore, il appears that the reasons given by the first-instance and appéllate Decisions to support the
existence of this ground for custody are phrased in such terms that the ECEHR has characterised as
insufficient. More specifically, the'Court repeats in 4 stereotyped manner that it considered the gravity
of the offences and their consequences, and refers in/an abstract manner to the effect the release would
have on the citizens, without mentioning any actual facts to support its fears.

It is also noteworthy that the Appcilale Panel misseci the opportunity to point out that the first-instance
Decision should have been better justified as to this ground, and instead appeared merely to “rubber-
stamp” it, : j

b) Problems with the wording and application of tfhe protection of public and property security by
courts throughout the country '

It is unclear whether the Bill CPC concept of “public and property security” is intended to correspond
to the concept of “public order” used by the ECtHR. If these two concepts are similar enough, the
ECtHR standards on two key elements must be met when the domestic courts use the ground of public
and property security: namely the existence of facts capable of showing that the accused’s release
would actually disturb public order and that public.order actually remains threatened, If the domestic
ground of “public and property security” is not to he'?understood in the terms of “public order,™ then its
aim and parameters should be morc clearly defined so as to allow the evaluation of whether it falls
under the acceptable grounds for refusing bail according to international human rights standards, and
whether it overlaps with any other grounds for detention.

The Commentary to the BiH CPC and court prac’tlice throughout BiH indicate that the concept of
“public and property security” is not always understood as safeguarding public order.”* Unfortunately,
the Commentary pravides very poor explanation on ‘the application of this ground Ffor custody. It states
that the primary goal of this ground is to preserve safety/security, while its procedural goals are
negligible.”® Thereafter, it primarily makes referenceé 1o certain domestic decisions which examined the
application of this ground. Nonetheless, most of these decisions appear pre-occoupied with the
establishment of the objective criterion of whether the alleged crime in question was punishable with
10 or more years® imprisonment, ;and do not discuss what the term “threat to public and property
security” means or how it should be evaluated.

One of these decisions, issued by the Supreme Courtf of FBiH, indicales that the Court did not consider
whether the release of the accused would endanger public and property security, but rather whether
the manner and consequences of the criminal act ;endangered public and property security at the
critical time of committing the alleged criminal ;act.> Irrespective of the circumnstances of the

|
% See Hajrija Sijercic-Colic, Malik Hadziomerovic, Marinko Jurcevic, Damjan Kauringvic, Miodrag Simovic:
Commentaries on the Criminal Procedure Code of Bosnia and flerzegovina (Council of Europe/European
Commission, Sarajevo, 2005), Article 132, para 1 item d),/pp. 428 ¥
30 1 is unclear why sulvguarding public order is understood outside the concept of securing the proceedings, One
may wonder whether apart from detaining a defendant, a, court would also find an accused guilty, or not rclcasc
him from prison after he has served his sentence merely on the ground of saleguarding public order.
*! See the Decision of the Supreme Court of ¥BiH, Kz-83/02, 22 February 2002, gquoled in the Commentary to
the BIH CPC, ibid, p. 427. ;
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particular casc,* such a line of reasoning falls short of examining at least whether public and property
security continues to remain threatened when the release of the sceyused is contemplaled,

In other cascs, it seems ihat the ground of public and property security is actually confused with the
dangers that other grounds for custody aim to counter, such os the risk of interference with evidence ot
continued criminality. Such an example is the Decision 10 which Defence Counscl in Jankovié refers
in his Appeul of 24 February 2006.” This Decision indeed uses certain human rights standards in
assesging the applicalion of this ground for custody. For instance, it states that it is an instrument to
safeguard public order, and sees'it applicable in exceptional circumstances and when the threat is
specified. Neverthcless, the said Decision actually. confuses the threat to public security with the fear
that the accused at liberty would threaten the citizens, especially the injured parties and witnesscs, or
commit futther offences, The Panel added that if the suspecl were to contact the victims/witnesses,
they would be re-traumatised. Tt viewed this re-traumatisation as endangering the implementation of
the rule of law, and concluded that, particularly in BiH, auy obstruction of the implementation of the
Tule of law brings public security at risk. This causal link between re-traumatisation and the threat to
public security is admitiedly an intercsting ons. But again, apart from re-traumatisation pertaining
moré¢ to the grounds of influencing witnesses or re-affending by harassing victims, the Court would
need to explain more persuasively how the relcase of the accused would actually re-{raumalise
witnesses solely from the perspective of public security, The Panel also noted that the ground of public
securily depends only on the commission and penalization of the critne, and not on the petpetrator’s
behaviour during the proccedings; however, the ECtHR actually examincs a vatiety of other favtors
and does not assume that a grave offence automatically gives rise 1o a persistent threal tv public order.

The OSCE has also observed that the ground ‘of threat to public and property security, apart from
being the most controversially justified, is also the most commonly used ground for ordering custody
when grave crimes are concerned.>* Despite the Fact that the law foresees an assumption that public
and property security is threatenéd only when terrorisrn offences are mmvolved, it appears that the
courts fn BiH in reality make this assumption and essentially reverse the burden of proof in the
majorily of cases when a crime ipunishable by ten or more years® imprisonment is in qucstion,
Consequently, it can be argued that this ground is mot used on an exceplional basis, but is applied
almost automatically when the objective criterionis fulfilled. Such practice runs contrary to the
presumption of release during trial that is a fundamental human rights guarantee,

In view of the lack of legal and factual precision in the use of the threat of public and ptoperty security
a8 a ground for delention, one may conclude by ‘mentioning the view of the Office of the High
Commissioner for Human Rights and of the International Bar Association, cxpressed in their {raining
manual on human rights for the actors in the Jjustice system. Therein, in relation to the protection of
public order as a ground for detention the authors slate; “The question arises, however, whether, in a

** This case involved an accused who allegedly stole two crates of beer from a shop and then Joft the scene,
while anather porson hit the shop guard in the face, The Supreme Court of FBIl opined that the method of
perpetreling the criminal act, especially since that accuscd did not use force, did not at all jeopardize the safety of
the citizons, while the consequence ilsclf, the stealing of two crutcs of beer, was not a sufficicnt reason (o detain
the accused See the Decision of the, Supreme Court of FBiH, Kz-83/02, 22 February 2002, quotcd in the
Commentary (o the BIH CPC, ibid, p. 427, R

* See supra footnote 25, : :

* The following statistics concern the usc of the custody ground under Article 132(1)(d) BiH CPC, and refer to
cases monitored by (hc Mission throughout the country from 1 Jameary 2004 until present. They are divided
uccording to the offences’ runge of possible imprisonment: Range 10-20 yoars’ imprisonment: 93.6%; Range 10
years or morc; 80%; Range 3-10 years: 81%; Range 3-15 years: 79.5%; Range 3-20 years: 25%; Range 5-15
years: 26%; Range 5-20 ycars: 60%: Range 5 years or more: 46%; Range 5 to life; 49%.
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democratic society governed by the rule of law, pre-trial detention, however bnef can ever be legally
justified on the basis of a legal notion so easily abused as that of public order.™

VI) RECOMMENDATIONS
Legislative Authorities

o  The OSCE reiterates in recommcndauons mcluded in the First Stankovié Report that was shared
with the domcstic authorities.® These may be! surnmarised as follows: The Law on Transfer
should be amended urgently with a view to legal precision. To this end, the Ministry of Justice
should establish a working group as a matter of high priority to consider the following issues and
make a concrete proposal to the legislative a‘utho'ritics'

o The working group should consider whelher Lo retain the adaptation procedure in the Law on
Transfer. .

o Ifthe procedure of adaptatlon s retdmed, ns nature should be clarified in relation to the BiH
CPC. The Law should also set time-limits for this procedure, and regulate the calculation of
time-limits in case further investigations are conducted into additional counts or accused.

o  The Law should specify which sct of BiH cPC provisions on pre-trial custody are applicable
after the transfcr of Rule 11bis case to the domestic authoritics.

o  The Law should require that the transfer of a defendunt take place after the transfer of the
case-file (or of sufficient pvidentiary malmal)

o The Law should also Llﬂnfy that the defendant has the right to entor a plea on the adapted
charges and file preliminary motions challengmg these before the State Court, regardless of
whether the defendant had the opporlumty to exercise these rights before the ICTY.
Although no problem arosc in this regard in the Jankovi¢ case, it would be uscful to include
such an amendment 1o the Law on Tra.nsfer in view of the confusion that was encountered in
the Stankovic case, f B

»  The OSCE also rccommends that the leglslatxve authorities delete from the criminal procedure
code Article 132(1)(d) BIH CPC, namely the ground for detention on the basis of threat to public
or property security. If this ground is retained, the law-maker should carefully review its wording
and establish precise criteria upon which its application may be conditioned, taking into
consideration intemational human rights standards In any case, the Mission recornmends that the

¥ Scc OHCHR in cooperation with the IBA, FHuman nghl.s in the Administration of Justice — A Manual on
Human Rights for Judges, Prosecutors and Lawyers, Professional Training Series No. 9, 2003, p-194. It muy be
worth recounting the submission of Bostjan Penko in a ‘Council of Europe document daned 22 Octaber 2002
catiticd “Expert Opinions on the Draft.Criminal Procedure Code of Bosnia and Herzegovina (PCRED/DGI/Exp
(2002) 42, where Mr, Penko stronglyiurged for the deleion of the “public security and property™ ground. He
wrote: “T have to admit that it is not entirely clear to me exactly how these two expressions have been understood
by the drafters. Neverthcless, I am positive that the reason of public scourity or property could not be anything
which is not already incorporatcd in the three Jusnﬁed grounds, more preciscly in the danger of re-offending. It
would be useful to see the explanation of this provision, although I am almost surc that it could not be supported
by lcgitimate arguments and my rccommendation to the drafters would bae to deletc it complotely. T got the
impression here that the draft would like to introduce a cerigin kind of mandatory detention through the back
door, which is of course against the lctter and the spirit ol' the ECHR.

* These spcific recommendations were not included in the text of the First Stankovic Report that was submitted
to the ICTY Office of the Prosecutor. but were added to the Report prior (o sharing it with the domestic
authorities,
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burden of proof to establish facts that iﬂ;dica'le' a potential disnuption of public order/sccurity
always rests with the Prosecution. ;

L3

i

‘i .
The Mission also reiterates its recommendations from the First Stankovi¢ Report regarding the
Jjudiciary, These may be summarised as fqﬂ‘cﬁsz Until the Law on Transfer is amended, judges
dealing with transferred cases should interpret applicable law in the most foreseeable manner
consistent with other domestic pgovisiuns d “international human rights standards. To this
extent: : ; L

o  State Court judges should immediately cease the practice of recognising that an ICTY order
on detention on remand has primacy and pinds the domestic authorities. Instead, they should
apply the BiH CPC provisions and infernational human rights standards relating to pre-trial
custody immediately upon a défendant’s transfer.

o State Court judges should always seel to have sufficient information regarding which
actions the prosecutor intends o take during the pre-adaptation period. Instead of providing
“toothless” and legally unsubstantiated deadlines to the Prosecutor’s Office for adapting the
indictment, the Court should: focus t!)n the- time-limits of the defendant’s detention, and
maintain the defendant’s 5deteu;tjon only a flong as there is a reason and Jegal basis for iL

o In case [ulure circumstances demand,!the §mw Court should consider referring the Law ou
Transfer to the Constitutional: Court tlo écll.cnnine the compatibility of certain problematic
provisions with the Constitution and t.l'1e CHR.Y

Judges should properly review ap:rplicatio:ns for ordering or cxtending custody and properly
substantiate their decisions on custody. They shiould also review appeals on custody according to
human rights standards, and not mercly “rubb istamp” first instance decisions.

To the extent that Article 132(1)(d) BiH CPC:remains applicable, the OSCE also recommends
that the courts cease to apply it almeést automa ically when the objective criterion is met, but use it
exceptionally when credible ‘facts ‘point to ! actual and persistent threat to public order, in
accordance with human rights standards, | JLf]ges should particularly refrain fom using this
ground as a substilutc or in overlap with other special grounds for custody,

i : 1

Upon a defendant’s transfer, the BiH Proslccut:or.’s Office should base any motion for pre-trial
custody during the pre-adaptation period exclusively on the BiH CPC. It should also properly
substantiale its proposals for custody, also When it calls for the application of the ground
envisaged in Article 132(1)(d)BiHCPC. | |i

In Rule {1dis cases, the BiH Prosecutor’s 1oc should seek to obtain in advance sufficient

evidentiary material from the JCTY Prosecuitors Office.

¥ Soc Article VL3(c) of the BiH Constitution.

i i@‘019
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: ‘ ii
* InRule 11bis cases where the delendant ig;held in:detention not in accordance with the procedure
prescribed in the BiH CPC, the defence should: *onsxder appealing to the Constitutional Court of
BiH to review such final decisions on pre-trial g tbdy

In case the State Court issues in the future 3 y‘decisiuns kwping u trunslerred defendant in
custody based on an ICTY order on detention nilremand it is also advusable for the defence to
apply to the Constitutional Court of BiH for the] adlopt]on of inlerim measures.’

It should be reiterated that, in accofdance!mth Afticle 5(5) ECHR, defendants have the right to
scck compensation if they have been det:uned vialation of the procedure prescribed by law.
d

* In case counsel feels that the defence has not hd ?sufﬁcient time and (acilities 1o prepare, he/she
should make a timely request for the: adJOuuuu it o proceedings.

¥CTY Office of the Prosecutor

(]

e The ICTY Prosecutor’s Office should icomp Jc the transfer of the case-file to the BiH

Prosecutor’s Office priot to the defendant’s trarsfe
This recommendation has apparently already been accepted, as noted in the 20 February 2006 ICTY
Prosccutor’s Second Progress Report to the ReferraliBench in the casc of Radovan Stankovié, (o
which the First Stankovi¢ Report is annexed. In jts g ubmission, the ICTY Office of the Prosecutor took
notice of this OSCE recommendanon and mentioned that this issue was earlier identified also by the
BiH Prosecutor’s Office. The ICTY Prosecutor ind|cited that a solution was agrecd upon with the
Office of the BiH Prosecutor, i.e. to ldent!fy and transfer high priority material to the latter prior to the
arrival of the accused,

* See Arlicle VI3 (b) of the Biff Coristitution and!the ¢
Official Gazcttc 60/05). Both these Rules (i.e, Article iand existing case-law of the Constitutional Court
suggest that the latter has appellate jurisdiction on issu: Jan'sing not only out of a judgment, but also of a
decision if all effective remedics available under law m";n :xhauswd. The OSCE has been informed that such
be

7ant Rules of the Constitutional Court of BiH (BiH

applications to the Constitutional Court haVe already filed in thc casc of Jankovié. Confirmation of this
information and ol further details is pending. - N
¥ Articles 77 £, of (he Rules of the Comtthonal Court

16
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PART [l: SUMMARIES OF RELEVANT HEARINGS = SUBMISSIONS- DECISIONS

The transfer of the Defendant F'O:ikﬂ Jankovil fmxi;i
20035, while the transfer of the case file was comple{e'd on 9 December.

i) Prosecution Motion for Ordering Custody| dat

'The Hague to BiH took place on 8 December

*

2d 8 December 2005

After the arrival of the Defondant fo BiH on 8 Decermber 2005, the BiH Prosecutor’s Office submitted

a written Motion for his custody toilast initially for
BiH CPC as thc appropriate | provisions under

30 days. The Motion invoked Articles 134 and 135
which to seek custody, applicable during the

Investigative phase of a case. To support grounded stlslaicion, the Prosecution invoked the charges in
the confirmed ICTY Indichnetu!ﬁ, acknowledging 1.ba|t the case-file had not been transferred to the
Office of the Prosecutor of BiH by the time the: Motion for custody was filed.

As grounds for custody, the Pros!écfixtion invokoéd thef rigk of flight, the fear of interfering with evidence
and influencing witnesses, and tﬁe protection of public|and property security.

ii) Hearing on Pre-trinl Custody dated 8 Decfembéir 2005
At the commencement of the' hearing, the! intefnational Prosecutor sought guidance from the

Preliminary Hearing Judge on whether to elahiora

> on his written motion or to develop his proposal

for cuslody based on the approach the Courtitook in Stankovic. He indicated that with the former

motion he would initiaily request custody for one ¢

onith, while with the latter he would be requesting

as much as three monthbs (to ada'pt the indictment anid to investigate further). ‘The Preliminary Hearing
Judge left the matter Lo the disctetion of the Prosecutor, who elaborated on his written motion basing
custody on the BiH CPC. Asita the grounded l:‘mpicinn, the Prosecution referred to the ICTY

indictment, as the case material Fyas expected to be

As regards the ground of public and property securil

in his possession in within the following two days.
y, the Prosecution left it to the consideration of the

Court whether it was possible thall members of ;thc public would be outraged by the accused’s release.

The Deputy Chicf of the BiH P‘foéccutur’s Of::’ﬁce
Court did not accept the motiod on the Bill CPC,

submitted an alternative proposal, that in case the
it should recognize that the ICTY detention order

remained in force. The Prosecwﬁo'n expresslyf!state@ that it did not require that the case be referred

back 10 the investigation stage.

Counsel argued that the only ai:ﬁlicab]e lawg on

détention was the BiH CPC, and developed his

arguments against the relevant|motion for custody. He underlined the non-existence of grounded
suspicion, since the Prosecution did not present any|material evidence. As regards the risk of fli ght, he

emphasised that the Defendant lad surrendered vo
Serbia and Montenegro was irrelevant, while (he
BiH was inappropriate. Referriﬁg to the possibili
Counsel argued that the argumtl.nt;was groundless
stated there was no rcason for thé Accused to d

funtarily to the ICTY, his obtaining citizenship of
rtion that false documents were easy to obtain in
that the Accused would reecive a high sentence,
and prejudicial. As for influencing witnesses, he
:50, since the evidence has been obtained, while

victims of such crimes would not succumb t@) pressure. Regarding the risk 1o public and property

security, there were no corroboratirig facts,

The Defendant agreed with his Counsel and adhed g:t he had never been a commander of any police.

He denied having been connected to people commi
far. :

Upon persistent questioning by ﬂlc Prcliminary

ing crimes and opposed all charges presented thus

Jaﬁug Judge, the Prosecutor stated that in order to

adapt the indictment there is an jelement of inVestig'é{tion also into additional material and allegations.

3
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The Prosecutor favourcd the application of the Law on Transfer which indicated that the BiH CPC is
applicable on custody (Atrticle 134). The Preliminary Hearing Judge asked whether the Prosecutor had
any evidence to support grounded suspicion ! if he: claimed that the ICTY indictment had not been
confirmed. The Prosecutor clarified that he had no material evidence to present, but that the indictment
was not confirmed for the purposes of the doniestic law; the act of confirmation for domestic purposes
was the acceptance of the adapted; indictment. The [Prosecutor indicated that he would be investigating
additional evidence gathered both by the ICTY and by the local authorities.

iif) The Decision of the Preliminary Hearing Judge on detention dated ou 8 December 2005

On 8 December, the Preliminary Hearing J:udg I:reached the Decision that the ICTY"’s order on
detention remuined in force pending the State Courf's acceplance of the adapted indictment, The Court
relied on the Referral Bench Decision, the ICTY Statute, and its Rules of Procedure and Bvidence to
establish the primacy of the ICTY ‘order on detention. 1t stated that it is only after the acceptance of the
adapted indictment and after examining the evidence attached 10 it that it would be able to render g
valid decision on custody according to the BiH CPC. As the Law on Transfer did not foresee any time
limit for adapting the indictment, the Court gave a deadline of 65 days to the Prosecutor, starting from
12 December 2005 when the Prosécution was expected to be in possession of the ICTY case-file. This
deadline was determined to be identical to the; length of provisional arrest that may last up to 40 days
according to the European Convention on Extradition and the Convention on Transfer of Proceedings
in Criminal Cases. An additional 25 days time werg given because of the complexity of the case. The
Court explicilly recognized the possibility that:the Prosecutor would expand the charges.

iv) Appeal of Defence Counself against the Dfecisit:);n on detention dated 12 December 2005

Defence Counsel lodged an Af)péal where he-su fnitted that the Accused was subject to arbitrary
custedy in violation of the BiH Censtitution and the ECHR, rcquesting that he be released forthwith.
The Defence based his Appeal on the following reasons:

e The Courl did nol review the merits df ¢ 'fody and thus did not fulfil the functions required
by Article 5 ECHR; : Lo
e The Defendant did not have access to any documnents before the hearing on detention and did
not have adequate time to prepare, contrary|to Article 5(4) ECHR;
* The Court violated the Law on Transfer i refusing to apply the BiH CPC from the time of
transfer; . i N
* The Court Iailed to apply the BiHl CPC.on ¢ustody; Counsel argued that the Law on Transfer
is not simply domestic legislation, but an international agreemoent between the UN Secretary
General and the BiH goveriment. A
* The Court misspplied ‘the ICTY delention order by misinterpreting the Referral Bench
Decision; ; f |
o The Court applied incorrec_ftly the ICTY Statute and its Rules of Procedure and Bvidence;
- ® The Court incorrectly imiposed the ;65-d£1y limit on detention, as it had rendered itself
powerless to release; P
*  The Prosccutor’s allegations as to the sipeciz,l"BiH CPC grounds for custody are unfounded.
. | .
v) Prosecution’s Response to the Defence Api)eal Hdated 16 December 2005

i )
The Prosecution requested that the Court reject'the Defence Appeal for the following reasons:
» Articles 5 (1)(c) and 5(4) ECHR were fespc&ted at the initial hearing before the ICT'Y, and are

not always essential for extension of dgtent‘i:fzn hearings;
* The Defence willingly forwent the offer & Ii" further time to prepare for the custudy hearing,
The Accused was provided with all the copies and supporting materials accompanying the

ICTY indictment within 30 days of hi$ init:?al appearance before the Tribunal, while the BiH
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. o
CPC does not require full disclosyre of thc%- prosecution material at the detention heating  the
disclosure in the form of:written and:verbal summary of the facts and charges us provided by
the Prosecutor is sufficient; St

* The grounded suspicion is supparted by ithe reception of 20 flcs of ICTY evidence by the
Prosecutor’s Office on 9 December 2005. .|

vi) Appeliate Decision on the Ap:peal against the Decision on custody--27 December 2005

The Appellate Panel refused the Appeal of the Defence as unfounded. In reasoning the Decisiot, the
Court submitted inter alia that the requirement from the Article 5(3) ECHR was met, since the
Accusged was brought before a Preliminary Hearing|Tudge wherc he stated his position in rexpect of his
custody the same day the transfer gtook place, The Court affitmed the primacy of the ICTY decision on

detention pending the acceptance of the Indictment, on (he bases quoted by the first-instance decision.

vii) Adapted and amended Indictment dated 14 February 2006 and the Proposal for Pre-trial
Detention included therein ) ik

: ! it
The Prosecution filed the adapted indictment moving the Court to accept as adapted counts 3, 5, 6, and
9, and to confirm the newly added counts 1,2, 4, and 8. The charges allege the commission of Crimes

against Humanity on the basis of individual (direct) Eand command responsibility.

confirmation of the indictment, ot the basis of th§- isk of flight, of interfering with evidence, and to

This indictment included a propoéal to extend the EAccused’s detention, following the acceptance and
protect public and property security. ’m

: L
viii) Summary of the Pre-Trial Detention H;:aﬁlitg before the Preliminary Hearing Judge held on

20 February 2006 : P

: P
The Court accepted as adapted and confirmed: the thpecﬁve counts of the indictment on 20 February
2006. The accepted/confirmed indictment was delivered to the Defenec immediately prior to the

detention hearing on 20 February, iwhilc the Prosecistor was informed at the very hcaring,

Tho Prosecutor siood by his motion includefd in! ¢ indictment. The Defence opposcd all of the
Prosecutor’s arguments and added. that they were pleparing a defence strategy that was mostly based
on an alibi. After a short break, the Court orally pronounced its decision and its rcasoning, which were
entered in the record. ! '3
: ; il
! ! ;
ix) Decision on Pre-Trial Detention by the Pielin:lijnary Hearing Judge dated 20 February 2006

In this Decision, the Court ordered the Accuséd detained based on Article 137(]) Bid CPC until the

end of the tain trial, but not longer than one year from the issuance of this Decision. The Court
rejected the Prosccution®s submissiori that there wasa fear that the Accused would try to influence the
witnesscs or accomplices and hence hinder the criminal proceedings againsi him, as no concrete
circumstances were presented, Pl

As to the reasons for applying lhef ground of ihredt éto public and property security, sec the relevant
part quoted on pages 9-10 of the present Report. |
i b

x) Defence Appeal against the Dei:ision on Pl;;e-Tl?'fi:ll Detention of 24 February 2006

Counsel lodged an Appeal againsti the 20 Febimaz)?' Decision because it established facts incorrectly
and incompletely, and applicd erroneously the substantive law. He argued that the Court did not justify
the grounds for custody sufficicutly, Furtherm@re, the Accused did not have the citizenship of Serbia
! 19]
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and Momntenegro and had no interest in leaving the tit:zrrilory of BiH. Counsel also contested the ground
for custody on the basis of protection of public and property security as insufficiently explained. The
relevant reasons are quoted on page 10 of this Report.

xi) Appellate Decision dated 10 February ZQGGfoxi Defence Appeal

The Appellate Panel rejected the Appeal of the Defence as ungrounded, The Panel considered that the
Preliminary Hearing Judge comcotly ordered detention against the Accused. The Court reiterated
almost identically the argumentation submitted by the first instance court, The reasoning as regards
custody on the basis of threat to public secu.n't};l is‘quoted on page 10 of this Report.

xii) Plen hearing pusipuned (6 Uf March 20d6) A

Gojko Jankovic’s plea hearing, ofriginally scghcciuléd for 6 March 2006, was adjoumcd due to the
absence of defence counsel. This hearing was re-scheduled for 16 March 2006.

i
! pooe
] !
Ly

xiii) Plea Hearing held on 16 March 2006

In response w the Preliminary Hearing Judge's questions, the Defendant confirmed that there was no
need to read the indictment and that there weré no obstacles to entering a plea on this date.

; P
The Judge warned the Accused of the consequetices that may arise from entering a plea of guilty or
not guilty. The Accused stated that he understood the difference and plead not guilty to all counts of
the Tndictment, : R .

R
Coungel indicated that the Defence had no intention:of fling preliminary motions.

The Prosecution expressed its request for the fnain trial to start as soon as possible. The Judge
explained that he would promptly, refer the case to: !the main trial panel who would decide when the
trial will start. ; N

i
i

20,
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PROSECUTOR'S OFFICE OF
SARAJEVO

No: KT-RZ-163/0S -

Sarajevo, 14 February 2006

COURT OF BOSNIA AND HERZEGOVINA
- Preliminary Hearing Judge -

Pursuant to Articles 35 (2) (h), 226 (1) and 227 of the Criminal
Procedure Code of Bosnia and Herzegovina (‘BiHCPC’) in conjunction
with Article 2 (1) and (2) of the Law on Transfer of Cases from the
International Criminal Tribunal for the Former Yugoslavia to the
Prosecutor’s Office of Bosnia and Herzegovina and the Use of Evidence
Collected from the International Criminal Tribunal for the Former
Yugoslavia in the Proceedings Before the Courts in Bosnia and Herzegovina
(‘Law on Transfer’) and in accordance with the facts and charges laid out in
the Amended Indictment of the International Criminal Tribunal for the
Former Yugoslavia Ref. number IT-96-23/2-1 against Gojko Jankovi¢ and
the facts stated therein, I hereby file this adapted and, in relation to counts 1,
2,4, 7, and 8 thereof, extended

INDICTMENT
Against:

Gojko Jankovié, son of Danilo, mother’s name Radojka nee Salamadija,
born on 31 October 1954 in the village of Trbui&e, municipality of Foéa,
with permanent residence at Fo&a, 1.G. Kovagi¢a street no.13, last known
registered address in the village of Trnova&a, municipality of Foga, citizen of
Bosnia and Herzegovina; of Serb nationality, married, father of 3 children,
literate, secondary school qualifications, no prior convictions, served the
army in Kraljevo in 1973 with the rank of Lieutenant, awarded with the
medal “Milo§ Obilié¢” in 1993, Personal Identity Number 3110954131530,
surrendered to the authorities of Republika Srpska on 13 March 2005,
transferred to the ICTY on 14 March 2005, and transferred to the Court of
BiH Detention Unit on 8 December 2005, where he is currently detained.
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Because :

Between April 1992 and February 1993, within the territory of the
Fota municipality, as the leader of a paramilitary group acting in
coordination with the Fo¥a Brigade of the Army of the Serb Republic of
Bosnia and Herzegovina (hereinafter referred as ‘the Army’), he took part in
a widespread or systematic attack by the Army, members of the Police and
paramilitary formations against the non-Serb civilian population in the wider
area of Foda municipality, whereby those civilians were methodically
captured, being frequently beaten and killed in the attack, separated
according to sex, and detained in several facilities including the Fola
Correctional Institute, for the men, and Buk Bijela, the Fo&a High School,
Partizan Sports Hall, a house at Ulica Osmana Diki¢a no.16, a house in
Miljevina known as Karaman’s house, a house in Trnovada and other places
for the women and girls where they were detained under harsh conditions
and subjected to physical, mental and sexual abuse by their captors, while
Muslim houses and apartments in Fo¢a and neighboring municipalities were
looted, destroyed and burnt down, as more particularly set out below:

1.  On 14 April 1992 the accused, Gojko Jankovi¢, commanded a group
of soldiers who attacked the hamlet of BreZine inhabited by civilians of
Muslim nationality, ordering the group that he commanded to open fire with
infantry weapons on their houses, and then arresting

who were then forcefully
where they were interrogated and beaten, and then transferred to the KPD

camp in Foda.

2. On 3 July 1992 Gojko Jankovié¢ commanded a group of at least twenty
soldiers who attacked Muslim civilians hiding in the woods on the Kremenik

hills, wounding several of them and killing some, including (NN
SRS . :isc c:pturiog sbout tirty women and

these captives,
particularly the men, were questioned and brutally beaten, then brought to a
clearing where Gojko Jankovi¢ was waiting for them; beatings continued;
then the women were walked away whilst Gojko Jankovi¢ and some of his
soldiers remained with the seven male captives who were then shot causing
bullet injuries to them, principally head injuries: shattering of the
cranial vault bones and bones of the base of the skull, (NN fracture
of the cranial vault bones and bones of the base of the skull, upper and lower

2
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mandible, right upper arm, right scapula and right femur, — -
fracture of the cranial vault and the base of the skull, fracture of the upper
mandible, right thigh bone, right clavicle, right pubic bone and injury to the
right upper arm, [N — fracture of the cranial vault bones and bones

of the base of the skull, 1?& of the cranial vault bones
and bones of the base of the skull head injury with fractures of
the skull bones and — head injury with fracture of the temporal-
parietal bone, which injuries caused the deaths of all of the seven captured
men; all these acts being Gojko Jankovié’s part within a greater attack by the
army upon the villages of Trosanj and Mjesaja that day, involving killings of

Muslim civilians and the ransacking and burning of their houses.

3. On the same day the captured women and children were forced to walk to
Buk Bijela, a temporary detention and interrogation facility, under the escort
of some of Gojko Jankovi¢’s soldiers, where the accused Gojko Jankovié
arrived later with the remainder of his group, and there they questioned the
captured women; the accused, together with Dragan Zelenovi¢ interrogated
female detainee FWS-75 and Gojko Jankovi¢ threatened to gang-rape her
and then kill her if she lied; he then allowed one of the soldiers to take the
female detainee in another hut where she was raped by at least ten
unidentified soldiers and lost consciousness; also Dragan Zelenovi¢ and

together with another two unidentified soldiers, all being under
the effective control of Gojko Jankovi¢, interrogated fifteen year old FWS-
87; she was then beaten and raped by all four of them which caused her to
suffer extreme pain and heavy vaginal bleeding; in one of the rooms at Buk
Bijela Janko Janji¢, also under the effective control of Gojko Jankovié
interrogated and physically abused female detainee FWS-48, threatening to
bring another 10 soldiers if she resisted him and he then raped her twice; he
also took female detainee FWS-74 to a room, ordered her to undress and an
unidentified soldier who was waiting there raped her vaginally.

4. On the same day, a number of soldiers under the command of the
accused Gojko Jankovié, brought a captured elderly man (NS from
the village of Trodanj in front of huts at Buk Bijela where he was beaten and
the other detainees and the accused Gojko Jankovi¢ himself could hear his
screams; then they took him near the bank of Drina River and shot him dead.

5.  From 3 to 13 July 1992, a great number of civilians were detained in
two classrooms of the High School in Fo€a by members of the Army, police

3
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and paramilitary forces, these included the civilians previously detained in
Buk Bijela; the accused Gojko Jankovié at least once took female detainee
FWS-95 to other classrooms within the school where he raped her.

6. From 13 July until 13 August 1992, at Partizan Sport Hall in Foca,
many Muslim civilians were detained in inhumane conditions, including
female detainees FWS-87, FWS-95, FWS-48, FWS-105 and FWS-50,

- the accused, Gojko Jankovié, raped female detainee FWS-87 on
one or more occasions during this time and she became suicidal as
a result of this and many other rapes and sexual assaults inflicted
upon her; the accused, Gojko Jankovi¢ also raped female detainee
FWS-95 on one or more occasions during this time;

- the accused Gojko Jankovié, on or about 15 July 1992, took female
detainee FWS-48 to a Muslim house in the AladZa area in
municipality of Fo&a where there were around 20 soldiers,
including Dragan Zelenovié, and he allowed Dragan Zelenovié,
who threatened to cut her throat, to rape her, and then another 7
soldiers, including Zoran Vukovi¢, also raped her, causing her
serious bodily injuries and to lose consciousness;

- on or around 18 July 1992 the accused Gojko Jankovi¢ took the
female detainees FWS-48, FWS-95 and FWS-105 to a house near
the bus station in Fo€a and brought them to Dragoljub Kunarac,
who then took FWS-48 to another house where he raped her;

- on 12 August 1992 the accused, Gojko Jankovi¢, together with
Dragan Zelenovi¢ took female detainees FWS-48, FWS-95 and
another woman to a house in Donje Polje in the municipality of
Fo¢a, where Dragan Zelenovi¢ raped female detaince FWS-48

twice.

7.  On an unknown date in July or early August 1992 the accused, Gojko
Jankovi¢, together with Beban Vasiljevi¢ took the female detainees FWS-
105 and Wil from the detention centre at Partizan Sports Hall to a house in
the village of Trnovada in the municipality of Fo¢a where the accused Gojko
Jankovi¢ spent the whole night with female detainee FWS-105 and raped her
twice, while Beban Vasiljevi¢ raped female detainee . and the next
morning, on the order of the accused, they were retumed by Beban
Vasiljevic to the detention centre at Partizan.

4
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8. On 2 August 1992 Gojko Jankovi¢, together with Dragolub Kunarac
and Dragutin Vukovi¢ (Gaga), removed female detainees FWS-186, FWS-
191 and @), all teenagers, from a house in Ulica Osmana Pikiéa No 16,
Foca, where they were being detained and took them to a private house in
Trnovada, occupied by Gojko Jankovié; female detainec i} only remained
there a few days but both female detainees FWS-186 and FWS-191 were
kept there until 23 January 1993 and throughout that time Gojko Jankovié
raped female detainee FWS-186 many times; Dragolub Kunarac raped
female detainee FWS-191 many times during the first two months with
Gojko Jankovi¢ also raping female detainee FWS-191 on one occasion
within that period; when female detainees FWS-186 and FWS-191 were
moved to another apartment in January 1993 Gojko Jankovié¢ continued to
rape female detainee FWS-186 there until 25 November 1993; both Gojko
Jankovi¢ and Dragolub Kunarac used female detainees FWS-186 and FWS-
191 as sexual and general servants at the Trnova¢a House, treating them as
objects and personal possessions and exercising complete control over their
lives, both of them were compelled by Gojko Jankovi¢ to use and answer to
Serb names instead of Muslim ones and to eat pork on some occasions.

9.  In late October or early November 1992 the accused, Gojko Jankovic,
together with Dragan Zelenovi¢ and Janko Janji¢ removed female detainees
FWS-75, FWS-87, @ and twelve year old i} from the detention centre
known as ,Karaman's house“ in Miljevina, and drove them by car to an
apartment in Foca near a fish restaurant where Janko Janji¢ ordered the
female detainees FWS-75 and . to give a bath to the accused Gojko
Jankovié, who raped underage female detainee - in the bathroom, and that
same night also raped female detainee . while Dragan Zelenovié raped
female detainee FWS-87 and Janko Janjié¢ raped FWS-75; the following
morning they were moved to various apartments in Foda, where they were
sexually abused by unknown soldiers.

Thus, as described above, within a widespread or systematic attack directed
against a civilian population within the Fo&a municipality, with knowledge
of such attack, participating in it, and knowing by his acts that he was
participating in it, by ordering, perpetrating or aiding and abetting, or by
superior responsibility where offences were perpetrated by his subordinates
over whom he had effective control, when he knew or had reason to know
that his subordinates were about to commit such acts, or had done so, and he
failed to take necessary and reasonable measures to prevent or punish the

5
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perpetrators thereof; he is responsible for the imprisonment and forcible
transfer of civilians at the hamlet of BreZine, the torture, forcible transfer
and killings of civilians from the villages of TroSanj and MeSaja at
Kremenik, the rapes and torture of female detainees, FWS-48, FWS-74,
FWS-75 and FWS-87 and the killing and torture at Buk Bijela, the torture
and rape of female detainee FWS-95 at Fo¢a High School, the rape and
torture at Partizan, Trnova&a or-elsewhere of FWS-48, FWS-75, FWS-87,
FWS-95, FWS-105, FWS-186, FWS-191, Yl and §l and the
enslavement of female detainees FWS-186, FWS-191 and i}

Whereby he committed the following offences:

Crimes against humanity under Article 172 (1) of the Criminal Code of
Bosnia and Herzegovina as follows:

1. per sub-clauses d) and e) in respect of Count 1 of the Indictment

2. per sub-clauses a) and d, f) in respect of Count 2 of the Indictment
3. per sub-clauses f) and g) in respect of Count 3 of the Indictment

4. per sub-cluases a) and f) in respect of Count 4 of the Indictment

5. per sub-clauses f) and g) in respect of Count 5 of the Indictment

6. per sub-clauses f) and g) in respect of Count 6 of the Indictment

7. per sub-clauses f) and g) in respect of Count 7 of the Indictment

8. per sub-clauses c), f), and g) in respect of Count 8 of the Indictment
9. per sub-clauses f) and g) in respect of Count 9 of the lﬁdictment

All as read with Article 180 (1) of the Criminal Code of BiH and as read
with Article 180 (2) in respect of Counts 1,2, 3 and 4

Therefore,

I hereby move the Court to
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Schedule and conduct the main trial and to summon the attendance of
the following persons :

The Prosecutor of the Prosecutor’s Office of BIH;

The Accused, Gojko Jankovié, currently in the Detention Unit of the Court
of BIH;

Miodrag Stojanovié, attorney-at-law from Bijelina, Defence Counsel for the
Accused.

II.

Receive Evidence as Follows

a) To hear the following persons as witnesses:

1. A
2. B

5 G
4. FWS74

5. FWS87

6. FWS96

7. FWS75

8. FWS88

9. U

10. FWS 105

1. FWS95

12. FWS186

13. FWS191

14. FWS33

15. FWSS51
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16. FWS132
17. FWS175
18. FWS190
19. FWS 192
200 3R

2. C

22. D

23. N

these witnesses are the subject of
protective measures ordered by decisions of the ICTY and of the Court of
BiH.

b) To inspect the following evidence

24. Record of questioning of the suspect Gojko Jankovi¢, No. KT-RZ-
163/05 of 2 February 2006 conducted on the premises of the
Prosecutor’s Office of BiH;

25. ICTY Indictment against Gojko Jankovi¢;

26. Final Judgment of the ICTY Trial Chamber in the case of Dragoljub
Kunarac et al., Ref. number IT-96-23-T and IT-96-23/1-T dated 22
February 2001;

27. Judgment of the ICTY Appellate Chamber in the case of Dragoljub
Kunarac et al., Ref. number IT-96-23-T and IT-96-23/1-T dated 12
June 2001;

28. Letter recommending Gojko Jankovic’s appointment as “Vojvoda”,

ref. no. 01/705-1, dated 13 August 1993;



29.
30.

31.

32.

33.

34.

35.

36.

37.
38.

39.
40.

41.

42.

43.
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List of military and civilian authorities in Foca;

NIN article titled “Guys on the Hague List”, by Gordana Igri¢, dated
23 August 1996;

Oslobodendje article titled “The day when Tro$anj fell down”;
VINS article titléd “The war story of Cicmil”;

Video record of interview with (N ENENGEGNGGG
Transcript of interview with (| || EG_p

Information report on activities of Srbinje Police Station from April
1992 to April 1994, dated June 1994;

Excerpt from Helsinki Watch report titled “War Crimes in Bosnia
Hercegovina”, dated April 1993;

Video of BBC Panorama broadcast on crimes in Foda;

Indexed dossier containing photo documentation compiled by the
ICTY Investigator R. Schouten dated July 1996 (Partizan Sports Hall,
Karaman’s house, house at Ulica Osmana Bjiki¢a 16, Ribarski Dom,
Lepa Brena block, Fo¢a High School, house in Trnovacde);

Indexed dossier containing 7 maps of Foda;

State Institute for Statistics of the Republic of Bosnia and
Herzegovina, National composition of population, results for the
Republic by municipalities and inhabited places for 1991;

Letter from Federal Commission on Missing Persons concerning
exhumation performed in Tro§anj on 2 July 2001, Ref. no. 01-41-
55/2006, dated 13 January 2006;

Record of exhumation performed by Sarajevo Cantonal Court in
Tro$anj on 2 July 2001, Ref. nos. KRi-151/01, KRi 141/01, Kri-
152/01 and Kri 139/01, dated 2 July 2001;

CBS Video titled “In Plain Sight”, produced by Randall Joyce;



IT-96-23/2-PT  p.5813

44. Photo documentation compiled by SIPA, dated 31 January 2006;
45. Letter from Fo&a Police Station, ref no. 13-1-8/02-2-230-3547/04 of
31 January 2005, containing official information concerning Gojko

Jankovié’s criminal record and personal details.

Results of Investigation

Following the investigation conducted by the ICTY Office of the Prosecutor
and the confirmation of the Amended Indictment against the accused Gojko
Jankovié by the ICTY, it has been established that there is grounded
suspicion that the accused Gojko Jankovi¢ is responsible for the perpetration
of criminal offences of Crimes Against Humanity under Article 172 (1) a),
¢), d), e), f) and g) in conjunction with Article 180 (1) and (2) of the BiH
CC. Evidence supporting the charges is primarily from the above-mentioned

that are charged. In the course of adapting the
Indictment and examining new witnesses evidence has been obtained that
Gojko Jankovic ordered or perpetrated or committed by superior
responsibility, the unlawful transfer of civilians at BreZine and aided and
abetted their imprisonment, he ordered, perpetrated, aided and abetted, or
committed by superior responsibility, torture, killings and forcible transfer of
civilians at the Kremenik Hill and killing and torture at Buk Bijela, he
perpetrated rapes upon female detainees
as well as aiding and abetting the rape of female detainees
and he perpetrated the enslavement of female detainees
and Y} which additional crimes are all more fully described within the
preceding paragraphs. To the extent that these additional charges are
supported by statements given to this Prosecutor's Office by injured parties
or other witnesses these statements are enclosed herein. The ICTY
indictment is the basis of all further evidence supporting these charges.

Material supporting the allegations of the Indictment

1. Record of the statement of protected witness A, dated 15 August

2005;
2. Record of the statement of protected witness A, dated 4 January 2006;

10
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3. Record of the statement of protected witness B, dated 10 August
2005;

4. Record of the statement of protected witness B, dated 6 January 2006:

5. Record of the statement of witness (Nl dated 23 August
2005; _

6. Record of the statement of witness (il dated 6 January
2006;

7. Record of the statement of protected witness FWS-74, dated 15
November 1995;

8. Record of the statement of protected witness FWS-87, dated 20
January 1996;

9. Record of the statement of protected witness FWS-87, dated 5
December 2003; .

10.Record of the statement of protected witness FWS-96, dated 13
February 1996;

11.Record of the statement of protected witness FWS-75, dated 18
November 1995;

12.Record of the statement of protected witness FWS-75, dated 6 March

1998,;
13.Record of the statement of protected witness FWS-75, dated 22

October 2003;

14.Record of the statement of protected witness FWS-75, dated 30
December 2005;

15.Record of the statement of protected witness FWS-88, dated 21
January 1996;

16.Record of the statement of protected witness R, dated 22 March
2000;

11
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17.Record of the statement of protected withess - dated 6 December

2003;
18.Record of the statement of protected witness FWS-48, dated 9

September 1995;
19.Record of the statement of protected witness FWS-105, dated 11

February 1996;
20.Record of the statement of protected witness FWS-105, dated 16

January 2005;

21.Record of the statement of protected witness FWS-95, dated 11
February 1996;

22.Record of the statement of protected witness FWS-186, dated 9 May
1998;

23.Record of the statement of protected witness FWS-191, dated 23
September 1998;

24 Record of the statement of protected witness FWS-191, dated 15 June

1998;
25.Record of the statement of protected witness FWS-33, dated 5 July

1995;

26.Record of the statement of protected witness FWS-51, dated 5
September 1995;

27.Record of the statement of protected witness FWS-132, dated 14 June
1996;

28.Record of the statement of protected witness FWS-175, dated 21
August 1997;

29.Record of the statement of protected witness FWS-190, dated 8 June

1998;

12
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30.Record of the statement of protected witness FWS-192, dated 26
September 1998;

31.ICTY Supplemental Information Sheet for witness W}, dated 17
March 2000;

32.Record of the statement of protected witness C, dated 11 January

2006;
33.Record of the statement of protected witness D, dated 11 January

2006;

34.Certified transcripts of testimonies in the ICTY case IT-96-23-T and
IT-96-23/1-T against Dragoljub Kunarac et al, by witnesses FWS-87,
FWS-96, FWS-75, ], FWS-48, FWS-105, FWS-95, FWS-186,
FWS-191, FWS-33, FWS-132, FWS-175, FWS-190, FWS-192;

35.Record of questioning of the suspect Gojko Jankovi¢, No. KT-RZ-
163/05 of 2 February 2006 conducted on the premises of the
Prosecutor’s Office of BiH;

36.ICTY Indictment against Gojko Jankovi¢;

37.Final Judgment of the ICTY Trial Chamber in the case of Dragoljub
Kunarac et al., Ref. number IT-96-23-T and IT-96-23/1-T dated 22
February 2001;

38.Judgment of the ICTY Appellate Chamber in the case of Dragoljub
Kunarac et al., Ref. number IT-96-23-T and 1T-96-23/1-T dated 12
June 2001;

39.Letter recommending Gojko Jankovic’s appointment as “Vojvoda”,
ref. no. 01/705-1, dated 13 August 1993;

40.List of military and civilian authorities in FoCa;

41.NIN article titled “Guys on the Hague List”, by Gordana Igri¢, dated
23 August 1996;

13
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42.0slobodendje article titled “The day when Trosan) fell down”;
43.VINS article titled “The war story of Cicmil”;

44.Video record of interview with (i [  NEREEEN;
45. Transcript of interview with—

46.Information report on activities of Srbinje Police Station from April
1992 to April 1994, dated June 1994;

47 Excerpt from Helsinki Watch report titled “War Crimes in Bosnia
Hercegovina”, dated April 1993;

48.Video of BBC Panorama broadcast on crimes in Foca;

49.Indexed dossier containing photo documentation compiled by the
ICTY Investigator R. Schouten dated July 1996 (Partizan Sports Hall,
Karaman’s house, house at Ulica Osmana Djiki¢a 16, Ribarski Dom,
Lepa Brena block, Foga High School, house in Trnovace);

50.Indexed dossier containing 7 maps of Fota;

5].State Institute for Statistics of the Republic of Bosnia and
Herzegovina, National composition of population, results for the
Republic by municipalities and inhabited places for 1991;

52.Letter from Federal Commission on Missing Persons concerning
exhumation performed in Tro3anj on 2 July 2001, Ref. no. 01-41-
55/2006, dated 13 January 2006;

53.Record of exhumation performed by Sarajevo Cantonal Court in
Tro$anj on 2 July 2001, Ref. nos. KRi-151/01, KRi 141/01, Kri-
152/01 and Kri 139/01, dated 2 July 2001;

54.CBS Video titled “In Plain Sight”, produced by Randall Joyce;

55.Photo documentation compiled by SIPA, dated 31 January 2006;

14
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56.Letter from Fo&a Police Station, ref no. 13-1-8/02-2-230-3547/04 of
31 January 2005, containing official information concerning Gojko
Jankovié’s criminal record and personal details;

57.CDs containing audio recording of the testimonies of the following
witnesses: FWS-96, ., FWS-105, FWS-95, FWS-186, FWS-191,
FWS-51, FWS-190, FWS-192.

Proposal for Pretrial Detention following the Adapted and Confirmed
Indictment

Based upon the results of the investigation conducted by the ICTY
and the Prosecutor's Office of BiH, and based upon the First Amended
Indictment against the accused Gojko Jankovié, by the ICTY there is
grounded suspicion that he committed the criminal offences with which he is
charged. By the decision of the Preliminary Hearing Judge of the Court of
BiH, Reference Number X-KR0-05/161, dated 8 December 2005 it was
decided that the Order for detention of Gojko Jankovi¢ made by the ICTY
on 17 March 2005 in Case IT-96-23/2 should remain in force until the Court
of BiH reached a decision on the acceptance of the adopted indictment to be
filed by the Prosecutor's Office of BiH and a decision on whether to confirm
the same indictment in respect of new counts or new accused persons. The
Court granted the Prosecutor's Office of BiH a 65 day deadline from
Monday 12 December 2005 within which to adopt the Indictment and to add
new counts, if need be. Based upon the Decision referred to above the
Prosecutor's Office of BiH is obliged to state its position regarding the
continued detention before the expiry of the said deadline.

Pursuant to Articles 227 (3) and 137 (1) of the BiH CPC the
Prosecutor's Office of BiH proposes that, following the adoption and
confirmation of the Indictment, the detention of the Accused Gojko Jankovi¢
be extended as provided for in Article 132 (1) a), b) and d) of the BiH CPC.

As regards the legal grounds for detention prescribed under Article
132 (1) a) of the BiH CPC we would like to emphasize that the Accused,
Gojko Jankovié, surrendered to the Tribunal almost 9 years after an
indictment was filed against him and his surrender was result of lengthy
internal and international pressures upon the Republika Srpska authorities to
make more efforts to deprive of liberty war crimes suspects residing within

15
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its territory and to aim at more efficient cooperation with the Tribunal. These
arguments, inter alia, were reasons for the decision of the ICTY to refuse the
request of the accused to be out on pretrial release. The accused Gojko
Jankovié firmly opposed the transfer of his case to the Prosecutor's Office of
BiH claiming that he might not receive a fair and impartial hearing before
the Court of BiH. The subrission of the accused dated 19 May 2005 should
specially be taken into account, in which the accused claims that he meets
the requirements for citizenship of Serbia and Montenegro where the
accused has worked and has close ties. The foregoing allegations lead to the
conclusion that there are circumstances and valid reasons to fear that the
accused, if released, might not voluntarily respond to the Court's summons
and that he could easily cross the border to Serbia and Montenegro and thus
become unavailable to the Court of BiH during this criminal procedure.
Therefore, the Prosecutor’s Office of BiH submits that the grounds for
detention under Article 132 (1) (a) of the CPC of BiH exist.

The Prosecutor’s Office of BiH further submits that the grounds for
detention under Article 132 (1) (b) of the CPC of BiH exist because there are
valid reasons to fear that the accused, if released, might hinder the
proceedings by influencing the witnesses. In regard to that, the Prosecutor’s
Office of BiH would like to note that the Indictment is mainly based on the

if released, could easily influence the witnesses
mentioned above and contact the other co-perpetrators, some of which are
still at large, and in those ways hinder further criminal proceedings. It is also
necessary to mention the fact that the Tribunal considered the threat that the
accused could direct to the witnesses-victims, if at large, and that was the
reason why the ICTY postponed revealing identity of some of the witnesses
in Kunarac case.

In addition to that, the Prosecutor’s Office of BiH would like to note that the
accused Gojko Jankovié’s detention is necessary for the reasons stipulated
under Article 132 (1) (d) of the CPC of BiH given the fact that the accused is
charged with criminal offences of Crimes Against Humanity under Article
172 of the CC of BiH which carry a minimum penalty of ten years or long
term imprisonment. The gravity of these offences, as well as their
consequences; especially because they involve systematic enslavement and

16
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rape of women, even young girls, most of whom com region
and also involve pronounced and constant infliction of psychological and
physical suffering that resulted in severe trauma and in some cases even
tragic outcomes that destroyed the youth of the above persons and inflicted
severe suffering upon the families of victims and their close and distant
relatives; and further taking into account that the indictment is based on

For the reason stated above and pursuant to
Article 132 (1) (d) of the CPC of BiH, detention is necessary in order to
protect the safety of the citizens.

Based on the foregoing, the Prosecutor’s Office of BiH moves the
Preliminary Hearing Judge of the Court of BiH to accept counts 3,56
and 9 of this adapted Indictment of the ICTY Office of the Prosecutor
pursuant to Article 2 (1) of the Law on Transfer and to confirm counts
1, 2, 4, 7 and 8 pursuant to Article 2 (2) of the cited Law and Article 228
(1) of the CPC of BiH, since these represent new counts of the

Indictment.

Prosecutor
Prosecutor’s Office of BiH

Philip &g k
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