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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

Case No. IT-96-23/2-PT

THE PROSECUTOR

V.

RADOVAN STANKOVIC

PROSECUTOR’S SEVENTH PROGRESS REPORT

1. In accordance with the “Decision on Referral of Case Under Rule 11 bis”! of
17 May 2005 (“Decision”) and “Order on Prosecutor’s Request for an Extension of

”2

Time to File Seventh Progress Report™ the Prosecutor hereby files her seventh

progress report in this case.

2. The Decision requires that following the initial report, six weeks after transfer
of material, the Prosecutor must file a report every three months on the course of the

proceedings before the State Court of Bosnia and Herzegovina.’
3. The Office of the Prosecutor filed its sixth progress report on 20 March 2007.*

4. Following the agreement between the Chairman in Office of the Organisation
for Security and Co-operation in Europe Mission’s to Bosnia and Herzegovina (the
“OSCE”) and the Prosecutor, the Prosecutor received OSCE’s sixth report on 20 June
2007.° The Report covers the period between 13 March and 13 June 2007, during
which the Appellate Panel rendered the final verdict in the Stankovic case and

Radovan Stankovic subsequently escaped from prison.

Prosecutor v. Radovan Stankovi¢, Case No. IT-96-23/2-PT. , Decision on Referral of Case
Under Rule 11bis, 17 May 2005.

Prosecutor v. Radovan Stankovi¢, Case No. IT-96-23/2-PT, Order on Prosecutor’s Request for
an Extension of Time to File Seventh Progress Report, 20 June 2007

Decision, p. 34.

See Prosecutor v. Radovan Stankovi¢, Case No. IT-96-23/2-PT , Prosecutor’s Sixth Progress
Report, 20 March 2007.

Sixth OSCE Report in the Case of convicted person Radovan Stankovi¢, Transferred to the
State Court Pursuant to Rule 11bis, June 2007 (“Report™).
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5. The Report addresses the sentencing phase of the final verdict in this case,
which, according to the OSCE, indicate that there is a need for courts in BiH to
develop clearer sentencing policies. It also provides a general description of facts
surrounding Stankovi¢’s escape from Fola prison, where he was sent to serve his

sentence.

6. OSCE summarises the proceedings in the Stankovic case as follows:

* The first instance verdict was appealed on 12 January 2007. The
appeals hearing was held in public session on 28 March 2007.
Stankovi€ refused to attend the session.

* The final verdict was rendered on 17 April 2007. The Appelate Panel
granted the Prosecution’s Appeal and increased the sentence of 16
years imprisonment to 20 years’ long term imprisonment, according to
the local language verdict.

e On 18 April 2007, Radovan Stankovi¢ was transferred to serve the
sentence in the Foca prison.

* On 25 May 2007, Stankovi¢ managed to escape from the cust0d6y of 9
prison guards while being taken to a dentist in the Fo¢a Hospital.

7. This 1s the last report regarding monitoring of proceedings in the Stankovic
case. The case was finalized by the decision of the Appellate Panel of 17 April 2007.
The OTP informed OSCE that upon finalization of the case OTP’s monitoring

activities and the obligation to submit reports to the Referral bench came to an end.
Issues relating to the final verdict

8. The Report notes that there is a difference between the local language and
English version of the final verdict. The BCS version reflects that the sentenced
imposed on Stankovi¢ is one of the long-term imprisonment, while the English
version does not mention that the sentence is one of a long-term. The main difference
1s that the conviction to long-term imprisonment limits the rights and privileges that a
imprisoned person has. Amnesty, pardon, release on parole and other privileges may
be granted only later when one compares a simple and long-term imprisonment.
Long-term imprisonment is to be served in a special department of a closed type
prison, in premises separated from other prisoners, under enhanced supervision and

additional control of mail, correspondence and telephone conversation. ’

6

Report, pp. 1-2
Report, p. 5.
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9. OSCE expresses concern that the verdict does not clarify the grounds for the

increase of the first-instance sentence.®

10. The Prosecutor agrees with OSCE’s intention not to question the
appropriateness of the sentences imposed and takes note of the reported lack of detail

in the sentencing part of the final verdict. °

11. The Prosecutor fully supports OSCE’s conclusion that there should not be any
discrepancies between the BCS and English version of a verdict, but also notes that
official language of the Court of BiH is BCS,'° although the international judges are
authorized to use English language in the proceedings.'' Consequently, the BCS
version is the official version of the verdict and in doubt this version is the

authoritative one.

12. The Prosecutor understands and gives due regard to the issues identified in the
OSCE report which are of value for the local actors, however, the Prosecutor
considers that these issues do not appear to have affected Stankovi¢’s right to a fair

trial.
Issues relating to Stankovi¢’s escape

13. Radovan Stankovi¢ escaped from Foca prison on 25 May 2007 while being

taken to Foca hospital for dental treatment and guarded by nine prison guards.'

14, The Report mentions the concern of OSCE about the fact that there were
avoidable delays in issuing an international arrest warrant against Stankovi¢, which

was only issued five days after his escape.13

15. The decision to send Stankovic to Fo¢a detention center to serve his sentence

was made on 18 April 2007 by the presiding judge of the Trial Chamber only one day

Report, pp. 7-8.

Report, p. 2.

10 BiH Criminal Procedure Code, Article 8
1 Law on Court of BiH, Article 65
Report, p. 9.

Report, pp. 10-11.
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after the final verdict. The order specifically mentions that the sentence imposed in

this case is one of long-term imprisonment.'*

16. The Report takes issue with the fact that Stankovié was sent to serve his
sentence in the municipality where he committed crimes for which he was sentenced.
Although the decision was issued according to the Book of Rules for serving
sentences issued by the former Minister of Justice, the Report mentions that a number
of national and international actors found the decision to send Stankovi€ to serve his
sentence in Foca unreasonable.”” OSCE notes that Stankovic’s escape has revived

discussion on the need to build a secure prison at the State level.'®

17. The Prosecutor notes that the OTP was not informed about the decision
regarding the place of imprisonment. Although the Prosecutor is not required to be
informed about the place where a convicted person would serve his sentence, the
choice of the Fofa detention center in this particular case is undoubtedly
controversial. Regarding the actual escape, the Prosecutor notes that investigations are
ongoing and that the result of these investigations will, hopefully, shed light on the
circumstances of the escape and make recommendation on avoiding such occurrence

in the future.

18. The Prosecutor further notes that the OSCE intends to share this Report with
relevant actors in the domestic justice system and pursue the discussion and

implementation of its recommendations.

Report, p.10.
Report, p. 12.
Report, p. 13.
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19. Attached to this report are the following annexes:
(1) Annex A: a copy of the OSCE’s Report; and,
(i)  Annex B: a copy of the written verdict of the Appeals Panel of the BiH
State Court in the present case, dated 28 March 2007 and issued on 17
April 2007.

Word Count: 1,196

Carla 361 Ponté\ T o
Prosecjitor NG S
\\ [ Y S
Dated this twenty-seventh day of June 2007 T
At The Hague,
The Netherlands

Case No. IT-96-23/2-PT 6 27 June 2007



-6 -3.3/2-pPr 6939

THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

Case No. IT-96-23/2-PT

THE PROSECUTOR

V.

RADOVAN STANKOVIC

ANNEX A
TO
PROSECUTOR’S SEVENTH PROGRESS REPORT

Case No. IT-96-23/2-PT 27 June 2007



IF96-243 /1P 6938

NEEE
Organization for Security and Co-operation in Europe
Mission to Bosnia and Herzegovina

Sixth Report in the

Case of convicted person Radovan Stankovi¢

Transferred to the State Court pursuant to Rule 11bis

June 2007



IFA-d3/1-P1

SUMMARY OF DEVELOPMENTS

This constitutes the sixth Report of the OSCE Mission to Bosnia and Herzegovina (“OSCE BiH”
or “Mission”) in the case of Radovan Stankovi¢, the first to be transferred from the ICTY to the
BiH State Court pursuant to Rule 115is of the ICTY Rules of Procedure and Evidence, covering
the period between 13 March and 13 June 2007. During the reporting period, the Appellate Panel
passed the final verdict in this case and Radovan Stankovi¢ escaped from prison.

The present Report addresses the sentencing parts of the verdicts passed in this case, which
indicate that there is a need for courts in BiH to develop clearer sentencing policies. The Mission
notes that there is discrepancy between the local and English versions of the Appellate verdict in
relation to whether the 20 years’ sentence imposed is one of long-term imprisonment or not.
Moreover, the Appellate verdict considered the disappearance of a victim as a factor in
determining the gravity of the crime, although the accused was never charged or convicted of
such criminal conduct. Finally, OSCE BiH submits that there is a need for appellate courts to
clarify the scope of appellate review and the criteria based on which the appellate paneis may
intervene in the trial panels’ discretion.

This Report further provides a general description regarding this escape and it touches upon the
main problems in the justice and penitentiary systems that this escape highlighted. The Mission
makes certain recommendations, which, among others, indicate the urgent need for
comprehensive reform of the penitentiary system in BiH. It may be mentioned that the Mission
monitors both the criminal and disciplinary proceedings related to Stankovié’s escape; its findings
are expected to provide it with the necessary background to make more concrete
recommendations.

These matters are addressed in Part I of the Report. Part II contains a summary of the main
hearings and submissions, as well as a verbatim reference to the Prosecution’s arguments on
sentencing.

Summary of the proceedings

® The first instance verdict was initially appealed on 12 January 2007. Upon the appeals of
both Parties and Defence Counsel, the Appellate Panel held a public session on 28 March
2007 in the presence of the Prosecutor and both ex officio Defence Counsel to hear the
appeals arguments. Again, the Defendant refused to attend the session.

* The written final verdict was rendered on 17 April 2007. The Appellate Panel confirmed
the first-instance conviction of Radovan Stankovi¢ for crimes against humanity
committed in the area of Fofa. However, it granted the Prosecution’s appeal on
sentencing and increased the sentence of 16 years imprisonment to 20 years’ long-term
imprisonment, according to the local language verdict.

=  On 18 April 2007, Radovan Stankovié¢ was transferred to serve the sentence in the
Penitentiary Institution of Foca.

* On 25 May 2007, Stankovi¢ managed to escape from the custody of prison guards while
being taken to a dentist at the Fo¢a Hospital.

OSCE BiH intends to share this report with relevant actors involved in the domestic justice
system and pursue the discussion and implementation of its recommendations.
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PART I
A. ISSUES SURROUNDING THE APPELLATE JUDGEMENT IN RELATION TO SENTENCING

OSCE BiH has certain observations in connection to the justification of the Appellate Panel’s
verdict augmenting the sentence of Radovan Stankovi¢ from 16 years’ imprisonment to 20 years’
long-term imprisonment.

First, a technical matter: There is a discrepancy between the local language and English version
of the Appellate verdict on the nature of imprisonment, since the first reflects that the sentence
imposed on Radovan Stankovi¢ is one of long-term imprisonment, whereas the English version
does not reflect that this imprisonment sentence is one of long-term. In fact, the Prosecutor’s
Appeal and its translation into English also uses the terms “long” and “longer” term
imprisonment interchangeably, thus not assisting in clarifying the confusion.

Second, the Appellate verdict refers to the fact that Stankovi¢ is responsible for the disappearance
of a victim as a factor apparently aggravating the sentence. This wording seems problematic since
such a factor would essentially constitute a separate criminal offence, for which the accused was
never charged or convicted. How this Panel found beyond reasonable doubt that this factor was
linked to the conduct of the accused as aggravating is not explained.

Third, the Appellate verdict does not clarify on what bases it increased the first-instance sentence
by four years and possibly also rendered it one of long-term imprisonment (assuming that this
was the intention of all judges ): for instance, the Panel does not sufficiently explain whether it
takes into consideration new aggravating factors or whether it re-evaluates existing ones;
moreover, the Panel does not adequately describe why it found the first-instance sentence to be so
unreasonable that it merited interference with the trial judges’ discretion, to the extent that the
penalty imposed upon appeal is not remarkably longer than the first-instance one.

It should be highlighted that the Mission does not intend to question the appropriateness of the
sentences imposed at first-instance or appellate levels. However, it may be observed that by not
justifying in adequate detail the sentencing part of the verdict, the Appellate Panel’s efforts to set
specific sentencing standards may be deprived of persuasive jurisprudential value.

The Facts
In sentencing Stankovic, the Trial Panel decided that:

“[...] this criminal sanction was proportionate to the gravity of the offence and the
involvement and the role of the accused, and also that it will serve the purpose of
sanctioning set forth in provisions of Article 39 of the CC of BiH. In meting out the
punishment, the Court accepted as extenuating circumstance the fact that the accused is a
family man with three underage children, while the Court identified as aggravating
circumstances the number of captured women who, at the criminal time, were subjected
to sexual torture and other forms of abuse, some of them were underage, aged between 12
and 16, as well as the inappropriate conduct of the accused before the Court, which is
why he had to be removed from the courtroom twice, plus the constant insults directed
against the Court of BiH and the judges of this Court, both national and international, and
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insults against the representatives of other institutions of BiH judiciary — Prosecutor’s
Office of BiH, Detention Unit, and finally, his very Defence Attorneys.”'

On 15 January 2007, the Prosecution appealed the first —instance verdict with regard to the
acquitting and sentencing parts. As regards the sentencing part, the Prosecutor’s Office of BiH
was of the opinion that:® the Trial Panel did not evaluate properly the gravity and the
consequences of the offence, and that the purpose of deterrence could only be achieved with a
longer sentence.’ The Prosecution claimed that the Trial Panel did not appropriately evaluate the
aggravating circumstances, the gravity of the offence and its consequences, and it concluded
wrongly that the purpose of punishment was achieved with the imposed sanction. Further, the
Prosecution argued that the Trial Panel failed to take into consideration certain aggravating
circumstances, and that it referred to Stankovié’s contempt of court, but failed to take it
sufficiently into account. Finally, it mentioned as examples of sentencing the Kunarac case before
the ICTY and the SamardZic case before the State Court.

The Appellate Panel accepted the Prosecutor’s Appeal on sentencing, raised the sentence to 20
years’ of imprisonment, and according to the local language version of the verdict, this sentence
is to be considered as Jong-term imprisonment. As justification for this, the verdict states:

“The said sentence, as deemed by this Panel, represents the adequate reflection of the
gravity of the criminal offence which the accused was found guilty of, the prevention of
which is of a wider importance for society and as such it is penalized even by the
international legislation and it has a specific importance from psychological, religious,
moral and other aspects of life of both the victims and their families. The Panel also took
into account the level of criminal responsibility of the accused, his status in Karaman’s
house, the age of the victims, the number of criminal offences of which he was found
guilty, and particularly the fact that he is responsible for the disappearance of the
underage AB, which is the opinion of this Panel, are of such character that they inevitably
require the pronouncement of a more severe punishment that the one pronounced by the
first instance Verdict.””

It should be mentioned that following the Appellate Decision, the file was transmitted to the
Presiding Judge of the Trial Panel, who signed the Order sending Radovan Stankovié to Foéa
Prison, indicating that the 20 years’ sentence he received by the Appellate Panel is one of long-
term imprisonment. Accordingly, Foga prison authorities were aware that they should apply the
long-term imprisonment regime for this convicted person.

The Law
Domestic law at State level foresees several differences between the sentence of imprisonment

and the sentence of long-term imprisonment. First, imprisonment is considered deprivation of
liberty for a period of 30 days and up to 20 years, whereas long-term imprisonment ranges from

" Official translation in English.

2 Complete reference to the Prosecutor’s closing arguments and appellate arguments on sentencing are
noted at the end of this Report, in Part II.

* The Prosecutor does not refer to long-term imprisonment in his submission (in local language), but on
three occasions talks of the need for a longer sentence. However, the English translation of his appeal
makes reference to “longer-term imprisonment”, “long-term imprisonment”, and “longer term”,
respectively.

* Official translation in English.
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20 years to 45 years and is envisaged for the gravest forms of serious criminal offences
perpetrated with intent.’ Conviction to long-term imprisonment further limits the rights and
privileges a sentenced person has. For instance, amnesty, pardon, release on parole, other
privileges that are to be used out of prison, and work out of prison may be granted only later
when a person convicted of long-term imprisonment is concerned, when compared to simple
imprisonment.® Moreover, long-term imprisonment is to be served in a special department of a
closed type prison, in premises separated from other prisoners, under enhanced supervision and
additional control of mail correspondence and telephone conversations.’

In view of the significant differences between the two regimes, when a sentence of 20 years’
imprisonment is imposed, it is crucial for the Court to clarify what type of regime applies, namely
imprisonment or long-term imprisonment.

In what concerns the standards set by domestic law in relation to sentencing and the review of
punishment by higher jurisdictions, it may be said that they are in need of further development.
The law, its commentaries, and appellate decisions do not appear to have focused sufficiently on
the area of sentencing, hence concrete and harmonised sentencing standards are lacking.

It should be mentioned that the law establishes the general principles in meting out punishment,
such as their purpose and indicative factors that may be taken into account in determining the
gravity of a sentence.® Also, the provisions of criminal procedure prescribe that a verdict may be
contested as to its sentencing part if the court did not fashion correctly the punishment in view of
the circumstances that had a bearing on greater or lesser punishment, or because the court applied
or failed to apply provisions concerning mitigation of punishment, although the legal conditions
for that existed.’

Nonetheless, domestic law is rather vague on the degree to which an appellate court may review
the sentencing decision of a trial panel. A plain reading of the rules does not appear to disallow
expansive reviews of first instance verdicts, although certain limitations may be prescribed,'’
considering the discretion with which the trial panel should be vested when deciding on
punishment. Moreover, the law does not clarify the interrelation between the factors that may
pertain to the gravity of an offence and those that may be counted as aggravating or mitigating
circumstances, although common sense may settle such matters.

In this regard, it may be interesting to note a variety of standards that have been developed by
ICTY jurisprudence for the purposes of sentencing and by the Council of Europe. For example,
the Committee of Ministers of the Council of Europe has stated that the decision of a court,
including on sentencing, must always be based on the individual circumstances of the case and
the personal situation of the offender and that the factual basis for sentencing should always be

% See Article paragraphs (1) and (2) of Article 45 BiH Criminal Code (BiH CC).

8 See Articles 42(7), 44(1) and (4) BiH CC. Also see Articles 153 and 154 of the Law of Bosnia and
Herzegovina on Execution of Criminal Sanctions, Custody and Other Measures, published in the "Official
Gazette BiH" no. 13/05 (BiH Law on Execution of Criminal Sanctions).

” See Articles 152 and 155 of the BiH Law on Execution of Criminal Sanctions.

8 See, for instance, Article 48 BiH CC.

® See Article 300(1) BiH CPC.

' For instance, appellate courts cannot consider new aggravating circumstances without a hearing, which
implies that the discretion of first instance panels should be respected. Additionally, it is unclear whether
the Appellate Panel can review the sentence in relation to its prevention purpose, to the extent that Article
300(1) BIH CPC only foresees an appeal relating to the circumstances having a bearing on the lesser or
graver punishment, not on its purpose.
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properly proved. Where a court wishes to take account, as an aggravating factor, of some matter
not forming part of the definition of the offence, it should be satisfied that the aggravating factor
is proved beyond reasonable doubt.!’ The Council of Europe has seen all these standards as
necessary in order to avoid disparities in sentencing and improving its consistency.

Although the standards developed at the ICTY may not be binding on the domestic jurisdiction,
they can at least have persuasive value for the courts in BiH, to the extent that these standards do
not conflict with national law and applicable human rights standards. To this effect, they may also
be used to develop jurisprudence and policies on sentencing, to the appropriate extent. It is of
interest that the Prosecutor’s Appeal also contains reference to the appropriateness of the sentence
imposed by the ICTY in the Kunarac case. With this in mind, such standards are outlined below.

The ICTY has determined that a Trial Chamber has considerable discretion in deciding how
aggravating and mitigating factors are applied in a particular case and what weight is given to
them.'” Quite importantly, it has also placed certain limitations on the appellate review as regards
sentencing, for instance, the Appeals Chamber will not revise a sentence unless the Trial
Chamber has committed a discernible error in exercising its discretion or has failed to follow the
applicable law, or the Trial Chamber abused its discretion by taking into account what it ought
not to have or by failing to take into account what it ought to have.” By giving primacy to the
discretion of the first instance panel in sentencing, the ICTY standards seem to imply a standard
of “reasonableness”, requiring its review when it manifestly does not meet that standard.'* As
Judge Shahabuddeen opined:

“the test of appellate intervention is not mere disagreement with the result reached by the
trial court in the exercise of its discretion, but whether the trial court committed an error
in exercising its discretion in that it violated an applicable legal principle. Consequently,
the mere fact that the Appeals Chamber considers that the sentence was lenient does not
warrant intervention; a ‘discernible error’ would have to be shown.”"

ICTY judges have also discussed what may constitute such a “discernible error” in the case of the
punishment not corresponding to the gravity of the offence. The tendency is clearly towards
serious error being committed. For instance, in the Gali¢ case, Judge Shahabuddeen explained
that an admissible test is “manifest inadequacy”. He referred to the case of Aleksovski, in which
the Appeals Chamber imposed a sentence three times as high as that of the Trial Chambers only
on the basis of weighing the accused’s conduct, deeming that the manifest inadequacy spoke for
itself by the huge discrepancy in the sentences. The case of Galié, imprisonment of twenty years
was raised to life imprisonment upon appeal. In his dissenting opinion, Judge Meron reiterated
the need for the Appeals Chamber not to substitute its own preferences for the reasoned

"' See Council of Europe, Recommendation No. R (92) 17 of the Committee of Ministers to Member States
Concerning Consistency in Sentencing, Preamble and Sections E(1) and C(3) available at
<https://wed.coe.int/com.instranet.InstraServlet?Command=com.instranet. CmdBlobGet& Docld=605 1 82&
SecMode=1&Admin=0& Usage=4&Instranetimage=43383>, June 2007.

' See Prosecutor v. Blaskic, Case No. IT-95-14-A (Appeals Chamber), 29 July 2004, paras. 685 and 696;
also see Prosecutor v. Deronjic, Case No. IT-02-61-S (Trial Chamber), 30 March 2004, para. 155.

" See Prosecutor v. Miodrag Jokic, Case No. IT-01-42/1-A (Appeals Chamber), 30 August 2005, para 8.
And Prosecutor v. Deronjic (Appeals Chamber), supra footnote 17, para. 8.

" In fact, judges’ opinions at the ICTY have fostered a variety of views supporting the limited intervention
of the appellate jurisdiction in the discretion of the Trial Chambers in sentencing. See, for instance, the
discourse and references in the dissenting opinions from the Appellate Chamber’s Judgement in Prosecutor
v. Stanislav Galic, T-98-29-A, 30 November 2006.

'® See para 13 of the Separate Opinion of Judge Shahabuddeen to the Appellate judgement in Galic.
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Judgement of a Trial Chamber and urged for an analysis when an increase of sentence is
concerned, not merely conclusory statements. He suggested that that a sentence should be
increased only if the sentence is clearly out of proportion with sentences given in similar
situations, or “when the sentence is so low that it demonstrably shocks the conscience.”'®

Further, the ICTY Appeals Chamber has warned against “double counting” of facts for
sentencing purposes, by finding that “factors which a Trial Chamber takes into account as aspects
of the gravity of the crime cannot additionally be taken into account as separate aggravating
circumstances, and vice versa.”!” Tt may be of interest that in the case of Bralo, the ICTY Trial
Chamber evaluated the gravity of the crime and the aggravating circumstances together, stating
that it would be an artificial exercise to do it separately.'® The ICTY has further determined that
aggravating factors must be proven by the Prosecution beyond reasonable doubt,' while
mitigating circumstances pass a test of probability for their existence.

Application of the Law to the Facts
(a) Discrepancy in translation on whether the imprisonment is one of long-term

First, in view of the aforementioned differences between the regimes of imprisonment and long-
term imprisonment, it is concerning that there is a discrepancy between the local language and
English versions of the Appellate verdict. It is unclear whether this is merely an error in
translation, or whether, during deliberation, the two international members of the Appellate Panel
intended a different regime of imprisonment than the national Presiding Judge did.

(b) Concern regarding counting as an aggravating factor an element which could constitute an
entirely different crime

It is unclear how the Appellate verdict considered “particularly” the fact that Radovan Stankovié
“is responsible for the disappearance of the underage AB.” Although this Panel appears to
consider this factor as an aggravating one for the sentence, the wording used invites questions as
to whether the Appellate decision regarded Radovan Stankovié as criminally responsible for the
disappearance of AB. If that is the case, it should be highlighted that Radovan Stankovi¢ was
never charged or found guilty for any criminal act that could be described as the enforced
disappearance of AB. On the contrary, if the Appellate Panel did not regard Stankovié¢ as
criminally responsible for AB’s fate, its verdict lacks any concrete Jjustification as to why this
factor was considered an aggravating circumstance — which in principle should be proven beyond
reasonable doubt - and what the scope of this responsibility is.

(¢) Insufficiently clear justification of the appellate sentence in the Stankovi¢ case

That the Appellate verdict does not provide sufficient justification as to the necessity for
interfering with the Trial Panel’s discretion to impose a sentence, and the fact that it does not lay

' See paras 6 and 13 of the Separate and Partially Dissenting Opinion of Judge Meron to the Appellate
judgement in Galié, ibid.

"7 See Prosecutor v. Deronji¢, Case No. IT-02-61-A (Appeals Chamber), 20 July 2005, paras. 106-107.

18 See Prosecutor v. Bralo, Case No. IT-95-17-S (Trial Chamber), 7 December 2005, para. 27,

'* See Prosecutor v. Blaski¢ (Appeals Chamber), ibid, para. 688. While mitigating factors require proof on
a balance of probabilities, namely, that the circumstance in question must have existed or exists “more
probably than not”; Prosecutor v. Babié, Case No. IT-03-72-A (Appeals Chamber), 18 July 2005, para. 43.
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out in an unambiguous manner the factors that it considered in raising the punishment, may
deprive it of some of its persuasive jurisprudential power.

The Appellate Panel’s verdict does not explain how the first verdict was unreasonable, so much
so that it necessitated amendment. Was it a matter of increasing the years of imprisonment or was
it necessary to increase the regime of imprisonment and make it long-term? Because, prima facie,
augmenting a sentence from 16 years’ imprisonment to 20 may not clearly demonstrate that the
first-instance sentence was unreasonable as such — and certainly not manifestly unreasonable. On
the other hand, if the Appellate Panel opined that any sentence below long-term imprisonment is
manifestly unreasonable in the circumstances, it would have had higher jurisprudential value to
specifically explain so. Nevertheless, even if the intention of the Appellate Panel was the latter, it
cannot be missed that they did not want to pass a heavier sentence than the absolute minimum of
long-term imprisonment.

Moreover, the Appellate verdict claims that the principal reason for raising Stankovi¢’s sentence
is the factor of prevention, general and special deterrence. Admittedly, the purpose of punishment
is one of the factors that a court is required to take into consideration when meting out a sentence
[Article 48(1) BiH CC]. However, it is unclear whether it can constitute a valid reason for
interfering with the Trial Panel’s discretion, to the extent that the Appellate verdict did not
adequately explain how the initial 16-year sentence forfeited the purpose of deterrence or was
unreasonable.

The Appellate verdict also seems to imply as an important element in the sentencing the general
impact of the crimes on the victims and their families, but it is unclear if this is taken as a specific
aggravating factor or whether it forms part of the deterrence element. Although the vulnerability,
the suffering and the impact of the crime can generally be accepted as factors aggravating the
crime when these consequences are particularly acute or prolonged, the verdict’s wording is not
precise enough to in specifying which aggravating factors it intends to invoke.

Similarly, the Appellate verdict continues to take into account further circumstances as
aggravating ones. Nonetheless, it seems that most of these circumstances were also considered by
the Trial Panel, possibly under slightly different terminology and possibly in the general context
of the gravity of the offence rather than separately in its aggravation. Therefore, it is not clear
whether the Appellate Panel is correcting the Trial one, or it is merely reiterating the same
factors. For example, the Appellate Panel did not explain in sufficient detail whether or how
Stankovi¢’s “level of criminal responsibility” and his “status in Karaman’s house”, factors which
feature in the Appellate verdict, differ from “the involvement and the role of the accused”, to
which the Trial Panel referred. Or how the notions of the “age of the victims” and the “number of
criminal offenses”, quoted in the Appellate verdict, differ so substantially in the circumstances
from “the number of captured women who, at the critical time, were subjected to sexual torture
and other forms of abuse, some of the were underage, aged between 12 and 16 [...]”, phrase
which is used by the Trial Panel.

Conclusions - Recommendations

For a sentence to be fair and to be perceived as such, it is important that the factors taken into
consideration in reaching it are as transparent and comprehensible as possible. According to
human rights standards the lack of clarity in sentencing may jeopardise the appearance of a
court’s independence and impede the right to appeal. Unwarranted disparity in sentencing is
equally unwelcome.
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Appellate verdicts generally aim at establishing a certain sentencing policy. However, to do so
successfully, Appellate verdicts need to have a comprehensive understanding of the scope of
review and the sentencing factors, and to be able to convey these in an understandable manner.
Furthermore, they need to balance between the need to set a policy and the need to respect the
first-instance panel’s discretion to the largest extent possible, since it is the latter that has the
direct communication with the accused and can better individualise the punishment. In the words
of a foreign court: “It must always be remembered that sentencing is an art rather than a science;
that the trial judge is particularly well placed to assess the weight to be given to various
competing considerations; and that leniency is not in itself a vice.”?

The Mission’s general monitoring activities indicate that sentencing policy throughout BiH is still
at a very early stage of its development. This is additionally aggravated by the complex
constitutional structure of the country, which provides for four parallel jurisdictions. Appellate
Jurisdictions have an additional burden to take leading role in developing jurisprudence and to
contribute in harmonising sentencing standards that trial panels can apply. In this context, it is
crucial that appellate courts explain in as detailed a manner as possible the factors that have a
bearing on punishment.

In view of the above observations, OSCE BiH recommends that:

* The State Court clarifies whether Stankovié¢ has indeed received a sentence of long term
imprisonment, and if so, corrects the translation of the Appellate verdict in English.

®= All courts justify as precisely as possible the factors that they take into account when meting
out sentences.

* Appellate courts should seriously consider their role in shaping sentencing policy in BiH. In
this regard, they should pay due attention to the scope of appellate reviews and refrain from
interfering unduly in the trial panels’ discretion. Appellate courts can also largely contribute to
developing sentencing factors and standards that should be considered for appropriate
punishment. To achieve this goal effectively, appellate judges should justify their decisions in
sufficient detail so that they can serve as guidelines for lower instance panels.

* To the extent that there are still mixed panels (international and national Jjudges) at the State
Court, translators and judges alike should ensure that all official documents are precisely
translated.

 See Atntorney General's Reference No. 4 1989, 11 Cr. App. R. (S.) 517, 521 (Lane, C.J.), quoted in Judge
Meron’s Separate and Dissenting Opinion in Gali¢, supra footnote 16, para. 4 footnote 7.
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B. ISSUES CONCERNING THE ESCAPE OF RADOVAN STANKOVIC

This Section intends to give a general description of the events relating to the escape of convicted
Radovan Stankovi¢ and the reactions to it. Under each subject of concern, the Mission provides a
description of the respective problems that this escape raised in relation to the Justice system, as
well as conclusions and recommendations on how to remedy or address the problems in the
future.

* Background

On 14 November 2006, the Trial Panel rendered the first-instance verdict finding Radovan
Stankovi¢ guilty of crimes against humanity and sentencing him to 16 years’ imprisonment. The
verdict was appealed. After a session, the Appellate Panel issued a written verdict on 17 April
refusing all appeals, with the exception of the Prosecutor’s challenge to the sentence.
Accordingly, it increased the sentence from 16 years to 20 years’ long-term imprisonment,
according to the national language verdict.

Following the issuance of the written appellate verdict, the case file was transmitted to the
Presiding Judge of the Trial Panel, who is required to issue the order sending the convicted
person to a penal institution to serve his sentence. This order was transmitted to the State Court’s
officer for execution of penal sanctions. The order to transfer Radovan Stankovié from the
Detention Unit of the State Court to Fo¢a Prison to serve his sentence was issued and executed on
18 April 2007.%'

The order on Stankovi¢’s transfer to Fo¢a Prison specifically mentions that the sentence imposed
in this case is one of long term imprisonment.

* Certain Facts on the Escape of Radovan Stankovié:

Around 13:00 hours on Friday 25 May 2007, Stankovi¢ escaped from nine prison guards, while
being taken to a dentist at a hospital in the Centre of Fo¢a to have dental x-ray. This visit was
arranged on the basis of a medical certificate that was later found to be falsified. Apparently,
when Stankovi¢ reached the yard of the hospital and exited the prison vehicle, he headed towards
another vehicle driven by an accomplice, which quickly drove away. The prison guards did not
stop him. On 30 May 2007, what is believed to be the escape vehicle was found near the border
between BiH and Montenegro, approximately 50 km east of Foca.

The Minister of Justice of RS held a press conference on 30 May 2007, explaining that a series of
mistakes enabled the escape. For instance, orders were given orally and the guards did not use
their firearms, while one of the two vehicles did not follow the fugitive, but went to inform the
prison of the escape.

OSCE BiH is following the disciplinary and criminal proceedings in relation to the escape of
Radovan Stankovi¢. Understanding the developments in this case should highlight the changes
that need to be made in the justice system and particularly in the system for the execution of penal
sanctions. To this extent, the Mission urges all competent authorities to assess and undertake as

2 According to the information given by the Presiding Judge Davorin Juki¢ in the interview published in
DANI magazine, Number 521 of 8 June 2007, Interview with Judge, entitled “RaSo Threats, But I am Not
Afraid”, the order was issued on the basis of the criteria prescribed by the Book of Rules promulgated by
the Ministry of Justice.
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necessary the commitment to provide better training of all personnel working in prisons, as well
as to review their professional qualifications.

According to a variety of statements, although news on the escape were disseminated promptly to
law enforcement agencies of the RS, Prosecutor’s Office in Trebinje, and the Ministries of
Interior of Serbia and of Montenegro, it seems that there was an initial long delay in informing
the police.

Due to threats that Stankovi¢ uttered against them during the proceedings, certain judicial and
prosecutorial actors involved in the case were granted special personal protection.

¢ The delay in issuing an international arrest warrant:

OSCE BiH is concerned about the fact that there were avoidable delays, five days after the
escape, in issuing an international arrest warrant against the fugitive. Furthermore, confusion
ensued as to which was the responsible authority to inform Interpol officially to issue an
international arrest warrant against the fugitive. The fact that a number of officials did not consult
legal procedure prior to making suggestions, and the fact that “finger-pointing™ was taking place
in the media cannot be taken as having helped increase the public’s confidence in the ability of
the justice system to handle such an serious incident in such a high profile case.

In general, the regular procedure to issue an international arrest warrant in this case, which
involves the escape of a convicted and imprisoned person apparently is: a) Foca Prison informing
Foca Police Station of the need to issue an international arrest warrant; b) Foda Police Station
collecting the necessary documents and forwarding those and the warrant to the RS Ministry of
Interior; c) The latter needs to ensure that all necessary documentation® is collected and then
transmits it the State Ministry of Security; and d) Ministry of Security instructs its Interpol office
to issue this international arrest warrant.”

Although this procedure appears to have been followed, avoidable delays took place.” According
to a number of media reports and public officials’ comments, the delay was owed to the inability
of the authorities to collect in a timely manner documents regarding Stankovi¢’s citizenship, birth
certificate and fingerprints. According to RS Ministry of Interior officials, Stankovié's
fingerprints were not available to this Ministry, since he was not arrested by the RS authorities

> The necessary documentation for the issuance of an international arrest warrant is normally: order from
the competent institution for the issuance of such a warrant, a relevant form, copy of the verdict, birth
certificate, citizenship certificate, and pictures of the fugitive.

 This procedure is foreseen in Article 446(1) and (2) BiH CPC and the Commentary to the same Article.
Essentially, this procedure was referred to in the media by the President of the State Court at the press
conference she held on 29 May 2007.

* In the given case, the Director of Fo¢a Prison sent an order for a national arrest warrant to the Foca Po-
lice Station on 25 May, on the day of the escape. Fo¢a Prison’s order to the Fo¢a Police Station for the is-
suance of an international arrest warrant is dated 26 May. Despite the recorded date, it seems that Foda
Prison sent the request to Foda Police Station only on 28 May in the evening, while it was faxed to the RS
Ministry of Interior only on 29 May. It may be noted that 26 and 27 May were weekend days, while the 28
May was a holiday for public services and courts. Upon receiving the documentation on 29 May (apart
from the fax, hand-to-hand delivery was done in this case), the RS Ministry of Interior delivered the docu-
mentation to the BiH Ministry of Security on the same day and the said warrant was issued. It is of interest
that, after the issuance of the international arrest warrant on 29 May, on 1 June the RS Ministry of Interior
received a notification from Fo&a Prison dated 31 May 2007, informing them that they could not provide a
summary of the verdict since Fo¢a prison did not have a copy of it.
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and FoCa Prison did not take them either. Nevertheless, this Ministry indicated that Stankovié’s
possible double citizenship was irrelevant for the issuance of an international arrest warrant.
Furthermore, the Ministry of Interior upheld that no delay occurred in the issuance of the
international arrest in this case, since it normally takes up to two weeks to issue such a warrant.

OSCE BiH is further looking into the procedure applicable in BiH for issuing international arrest
warrants. However, at first glance, there appear to be certain lessons already learned from the
Stankovi¢ escape case: Apart from any possible misconduct on the part of certain officials, this
escape case indicates the need for the authorities to be better prepared in processing international
arrest warrant requests speedily, particularly when they pertain to convicted fugitives and should
be dealt with immediately.

In this regard, authorities are advised to ensure that detention centres and correctional institutions
receive and collect all appropriate documentation that is required for admitting a person into the
institution, including documentation that is necessary for the issuance of national and
international arrest warrants. They should also examine the possibility to adopt, if they do not
already exist, urgent procedures in issuing international arrest warrants when the circumstances
so demand, including shortening the administrative procedures and making staff available on
weekends and holidays. This is all the more important since certain prisons are only a few
kilometres from borders with neighbouring countries and is foreseeable that a convicted fugitive
with double citizenship will most likely seek to cross the border.

¢ Citizenship issue

Significant confusion ensued in the media on whether Stankovi¢ has indeed dual citizenship, and
if so, when it was obtained, since a number of official authorities that should have had this
information, did not.? Eventually it was confirmed that he has Bosnian citizenship and obtained
the citizenship of Serbia and Montenegro while being detained at The Hague.

It may be mentioned that, regardless reports in the media that the authorities needed to obtain
information on his citizenship prior to issuing an international arrest warrant. The RS Ministry of
Interior appeared to dispel these claims at a meeting with the Mission.

However, what may be noted in this regard is that even the State Court did not seek to confirm
officially which citizenship Radovan Stankovi¢ had at the time of the proceedings. In fact,
although the ICTY Referral Bench Decision indicates that it is not disputed that Stankovi¢ is a
national of Bosnia and Herzegovina,”® the adapted and confirmed indictment of the BiH
Prosecutor’s Office, as well as the State Court verdict refer to him as having only the citizenship
of Serbia and Montenegro.

¥ The State Court President reported on 29 May 2007 that Stankovi¢ obtained the citizenship of Serbia and
Montenegro while his trial was underway. The indictment filed against Stankovi¢ also indicates that he has
citizenship of Serbia and Montenegro. However, RS Minister of Justice stated at the press conference that
documentation available in Fola indicates that Stankovi¢ has only one, Bosnian citizenship and that if he is
arrested on the territory of some other state, his extradition to BiH will be demanded immediately. On 6
June 2007, SIPA Deputy Director confirmed that Stankovic is in possession of Serbian citizenship issued to
him on 2 December 2004 while in ICTY detention.

% See Prosecutor v. Radovan Stankovic, IT-96-23/2-PT, Decision on Referral of Case Under Rule 11bis,

17 May 2005, para.3.
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It should be mentioned that the law requires that indictment contain the personal details of the
accused, which includes citizenship.”’ To this extent, Justice authorities must seek to obtain
information on the citizenship of an accused person as soon as possible in the proceedings.

Second, the question of double citizenship may have adverse implications should Stankovi¢ be
arrested in Serbia. Applicable laws in Serbia impede the extradition of nationals. As example of
such obstacles, the media have referred to the case of Ante Jelavié who fled to Croatia just before
the announcement of his verdict, sentencing him to 10 years” imprisonment for organised crime.
It is of interest that at least one court official from Serbia has maintained that, if Stankovié is
apprehended on Serbian territory, the State is required to recognise foreign judgements in his
case, namely the BiH final judgement, thus ensuring that Stankovié serves his sentence in Serbia.

OSCE has been supporting interstate judicial cooperation at regional level in the framework of
the “Pali¢ process.” Notwithstanding progress made at the technical level, there are still serious
concerns regarding the political will of the states involved to cooperate fully in such crucial
situations to narrow the impunity gap. On multiple occasions, OSCE BiH and other international
actors have reiterated the need for the political authorities in the region to cooperate fully, and in
particular, immediately lift the ban on the extradition of nationals charged with war crimes.

. The choice of Foca Prison for Stankovi¢ and the lack of a secure prison at State level

In view of the lack of a prison at the State level, the main high security facilities in BiH are
located in Foca (RS) and in Zenica (Federation). On the basis of the legal criteria provided in the
applicable Book of Rules, the Presiding Judge of the Trial Panel opted to send Radovan
Stankovi¢ to the one located in Foga. It may be mentioned that two other war criminals convicted
by the State Court are also held in Foca prison (Nedo Samard?i¢ and Dragoje Paunovic) while
other persons convicted of war crimes held in prisons of Banja Luka and Kula in the RS and
Zenica in FBiH.

In the aftermath of the escape the reaction of a number of officials, including that of RS Prime
Minister, was to criticize the Court’s decision to send Stankovié to Foéa Prison, to the extent that
it was expected that he would have close acquaintances in that facility because of the fact that he
comes from Foca. Similarly, in a meeting with OSCE held on 4 June 2007, the RS Assistant
Minister for the Execution of Criminal Sanctions claimed that he thought it was unreasonable to
send Stankovi¢ to Fola, that he did not know of the Court’s decision in advance, and that he
would have objected to it, had he known. The Mission has met similar reaction from a number of
national and international actors.

However, it may be noted that every person following this case could have foreseen well in
advance that the case would be finalized soon after the appellate procedure, in case there was no
retrial ordered, and that Stankovi¢ would need to be sent to a penitentiary institution to serve his
sentence. Regardless, OSCE has not been informed of any concrete advance warnings that such
officials may have given to the State Court in relation to its decision of where to send Stankovié if
convicted on appeal, although the rules governing this decision were well known. To the extent
that officials had not “red-flagged” Foga prison, nor any other prison, in relation to Stankovi¢ or
any other convicted person, the assumption that one could validly make is that the institution
fulfilled the purpose that was assigned to it, namely being a secure prison with professional
personnel whose allegiance lies with their professional duties rather than with convicted persons
who may come from the specific municipality or are acquaintances of convicted war criminals.

7 See Article 227(1)Xb) and 77(1) BiH CPC.
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OSCE BiH notes the need for the competent authorities to plan accordingly for the future. It may
be noted that, among a number of other cases being processed before courts, the State Court is
reviewing the Rule 11bis case against Gojko Jankovic, which is at its appellate phase. Defendant
Jankovic also comes from the region of Foca, and, should he be found guilty on appeal, a decision
will need to be made of where he will serve his sentence.

In particular, the State Court will need to be satisfied that existing correctional institutions that to
which a specific prisoner may be referred, have in place all necessary measures and procedures
for ensuring both the secure confinement and personal security of prisoners. Ministries of Justice
of State and Entities will need to increase the supervision of penitentiary institutions and enhance
coordination between Ministries. Accordingly, Ministries of Interior and Security need to ensure
that there are appropriate and speedy procedures in place to immediately react to possible
escapes.

The Mission notes that, apart from the ad hoc solutions that authorities may find, there is a need
to address the problems in the penal sector in a more sustainable manner. In this regard,
Stankovi¢’s escape has also revived discussion on the need to build a secure prison at the State
level. The cornerstone setting ceremony for the State Prison took place on 22 November 2006,
but its construction has not continued due to the failure of the authorities to secure adequate
funding. The circumstances indicate that the government has relied substantially on donations by
the international community, while these donations may not have been forthcoming, among
others, because of the lack of a comprehensive plan for the execution of criminal sanctions sector.

OSCE BiH observes that a number of developments are taking place in relation to the reform of
the justice sector, including the penal sanctions sector, under the auspices of the State Ministry of
Justice with the involvement of relevant entity ministries. In this context, the Mission notes the
need for comprehensive reform of the execution of criminal sanctions sector, including the
building of a secure prison at State level.

* Current status of disciplinary and criminal proceedings

The nine prison guards escorting Stankovi¢ at the critical time have been suspended from duty,
and five are under criminal investigation. Additionally, the Assistant Chief Warden of Foca
Prison in charge of security was also suspended from duty, is criminally charged and detained,
while the Director of Fola Prison was dismissed from duty. Criminal proceedings against
suspects allegedly involved in organizing and carrying out the escape are before the General
Crime Section of the State Court.

On 2 June 2007, the State Court ordering one-month custody against four persons suspected of
organized crime and of being accessories to a criminal offence.

13
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PART 11

LIST OF RELEVANT HEARINGS - SUBMISSIONS - DECISIONS

1. Official note from the State Court Detention Unit informing the Defendant Radovan
Stankovi¢ refused to attend the session of the Appellate Panel upon the appeals, dated 28
March 2007.

ii. Session of the Appellate Panel, held on 28 March 2007.

1il, Second instance verdict, dated 28 March 2007.

iv. Order to execute the sentence of 20 years imprisonment over convict Radovan Stankovié

upon the final verdict of the Court of BiH, dated 17 April 2007.

V. Order for transfer of Radovan Stankovié from the Detention Unit of the State Court to the
Penitentiary Institution Fo¢a on 18 April 2007, dated 18 April 2007.

Vi. Letter from the Director of the Penitentiary Institution Fo¢a confirming taking-over of the
convict Radovan Stankovi¢ in the Institution for the purpose of servitude of 20 years,
dated 18 April 2007.

ANNEXES:

A) Reference to the Prosecutor’s closing speech on sentencing before the pronouncement of the
first-instance verdict:

“[...] Regarding the duration of sentence, the Prosecutor's Office emphasizes as specially
aggravating circumstances the behavior of the accused after perpetration of the criminal offence
and during the trial, his attitude towards the court and parties of the proceedings, insults and
threats, and other circumstances arising from the analysis of evidence and acts the accused
Radovan Stankovi¢ committed, his attitude towards the victims, underage girls and minors, his
status as a principle person in the detainee center Karaman's House, his threats to commit a
criminal offence when released. All these as well as other aggravating circumstances justify
pronouncement of long-term imprisonment which would be adequate to the crime committed and
would satisfy the purpose of punishment in the sense of general and special prevention."

B) Reference to the Prosecutor’s Appeal on Sentencing:

“[...] the first instance Panel should have imposed a sentence of longer term imprisonment
against the Accused. To wit, the first-instance Panel did not appropriately evaluate the
aggravating circumstances that the Prosecutor’s Office had pointed at in [sic] its closing
argument. We especially think that the first-instance Panel did not sufficiently evaluate the
gravity of the committed offence and its consequences nor did it evaluate the degree of threat to
the society that the committed offence generates. At the same time, the Panel reached a wrong
conclusion that the purpose of punishment may be achieved with the imposed sanction, with
respect to both the special and the general prevention. Such purpose for such grave committed
offences may be achieved only with a punishment of long-term [local language version refers to
“longer term”] imprisonment.

14
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[...] The Prosecutor’s Office is of the opinion that, in addition to having leniently evaluated [the]
aggravated circumstances, the first-instance Panel also failed to take into account the other
aggravating circumstances, such as the status of the Accused in Karaman’s house at the time
concerned, his control over the lives and limbs of the victims, his behavior toward the captive
women, the rage and the hatred he displays, and the fact that the Accused is responsible in a
decisive way for the fate of minor AB, who was 12 at the time, which is established in the
sentencing part of the Verdict.

Also, the Court did not sufficiently evaluate the very conduct of the Accused at the main trial, his

contempt of the Court, and insulting of Judges and Prosecutors as an aggravating circumstance,
although it referred to them as such in the Verdict.” [Official translation in English]

15
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The Court of Bosnia and Herzegovina, Section I for War Crimes, sitting in the Panel
of the Appellate Division consisting of Judge Azra Mileti¢ as the Presiding Judge and
Judges Finn Lynghjem and José Ricardo de Prada Solaesa as members of the Panel, with
the participation of the Legal Officer Lejla Fadilpaié as minutes-taker, in the criminal case
against the accused Radovan Stankovié for the criminal offense of Crimes against Humanity
in violation of Article 172 (1) c), e), f) and g) of the Criminal Code of Bosnia and
Herzegovina (hereinafter; the BiH CC), deciding upon the appeals filed respectively by the
Prosecutor’s Office of Bosnia and Herzegovina (hereinafier: the Prosecutor’s Office of BiH)
number KT-RZ-45/05 dated 16 January 2007, the accused Radovan Stankovié and his
Defense Attorneys, lawyers Dragica Glufac and Neboj3a Panti¢, against the Verdict of the
Court of Bosnia and Herzegovina number X-KR-05/70 dated 14 November 2006, at the
session held without the presence of the accused and in the presence of his Defense
Attorneys and Prosecutor of the Prosecutor’s Office of BiH, Vaso Marinkovi¢, on 28 March
2007, rendered the following:

YERDICT

Refusing as ungrounded the appeals filed respectively by the Accused Radovan Stankovié
and his Defense Attorneys, lawyers Dragica Gluac and Nebojsa Panti¢, and the appeal of
the Prosecutor’s Office of BiH referring to the acquitting part of the first instance Verdict,
and granting the appeal of the Prosecutor’s Office of BiH referring to the decision on
criminal sanction, therefore, the Verdict of the Court of Bosnia and Herzegovina number X-
KR-05/70 dated 14 November 2006 is hereby revised in the part referring to the decision on
criminal sanction whereby the accused Radovan Stankovié, for the criminal offense of
Crimes against Humanity in violation of Article 172 (1) ¢), ), f) and g) of the BiH CC, IS
SENTENCED TO 20 (twenty) YEARS OF IMPRISONMENT.

Based on the application of the legal provision under Article 56 of the BiHl CC, the time the
Accused spent in custody, commencing on 9 July 2002, shall be credited towards the
sentence of imprisonment.

The other parts of the Verdict remain unchanged.

REASONING

By the Verdict of the Court of Bosnia and Herzegovina number X-KR-05/70 dated 14
November 2006, the accused Radovan Stankovi¢ was found guilty of the criminal offense
of Crimes against Humanity in violation of Article 172 paragraph 1 item c¢), ¢), gl
the BiH CC committed by the acts described in sections 1 through 4 of the o
the Verdict.
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The first instance panel sentenced him to 16 (sixteen) years of imprisonment for the above
mentioned criminal offense, crediting the time the accused spent in custody towards the
sentence of imprisonment, while pursuant to the provision of Article 188 (4) of the Criminal
Procedure Code of Bosnia and Herzegovina (hereinafter: the BiH CPC) it relieved him of
the duty to rcimburse the costs of criminal proceedings.

Pursuant to Article 198 (2) of the BiH CPC, the injured parties A, B., C., D, E., G., H,, 1,
J., K. and N. were referred to take civil action with their claims under property law.

By the same Verdict, the accused is acquitted of the charges that he committed the actions
described in Section 1 of the acquitting part of the Verdict while pursuant to the provision
referred to in Article 283 ¢) of the BiH CPC the charges for the actions described in Section
1 of the dismissing part of the Verdict are dismissed. Therefore, the costs of the criminal
proccedings referring to these two sections are to be paid from within the budget
appropriations.

The accused Radovan Stankovi¢ and his Defense Attomeys, lawyers Dragica Glusac and

Neboj¥a Panti¢, filed timely appeals against the convicting part of the Verdict for all the'

grounds for appeal, while the Prosecutor’s Office of Bosnia and Herzcgovina filed a timely
appeal against the acquitting part of the Verdict for the state of the facts being erroneously
or incompletely established, violation of the criminal code and in respect to the sentencing
part of the Verdict for the decision on criminal sanction.

In addition to the above mentioned appeal, the accused filed a supplement to the appeal and
then on 14 March 2007 he filed another supplement to the appeal. ‘

Pursuant to the decision dated 5 December 2006, the Appellate Panel did not take inic;
consideration the supplement to the appeal given that it includes offensive and inappropriate
content, particularly having in mind that the basic appeal was filed for all the grounds for

appeal. .

The supplement to the appeal was also not taken into consideration by the Appellate Panel

given that it was filed on 14 March 2007, that is, outside the legally prescribed time period .

for filing the appeal.

In the reasoning of his appeal the accused states that during the first instance proceedings
his right to defense guaranteed by Article 6 of the European Convention on Human Rights
(hereinafter: ECHR) was violated in that the first instance Panel prevented him from
presenting his defense and questioning the witnesses for the prosecution and that following
his falling out with the lawyer Radovi¢ it imposed other lawyers upon him thus preventing
him from representing himself. Further, the accused argues that due to the fact that he did
not attend any of the held hearings the duty of the first instance panel was to forward him
the records of the hearings which, in his opinion, was not done pursuant to Article 151
through 156 of the BiH CPC considering that instead of the written recordings he only
received audio recordings which he refused to receive stressing that the said fo
records was not practical to trace the relevant spots in the testimonies of the wi
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compare them. Furthermore, he argues that the operative part of the Verdict is
incomprehensible and contradictory because it indicates the period from April 1992 to the
end of March 1993 as the time of perpetration of the criminal offense as well as because it
does not contain a description of a single action which would indicate any of the elements
of the criminal offense. Then, the accused states that his ex officio Defense Attorneys did
not read the submissions filed by the accused and his former Defense Attorney to the
International Criminal Tribunal for the Former Yugoslavia (hereinafter: the ICTY) which
resulted in a poor quality defense as well as that from the contested Verdict it cannot be
seen whether and how they cross-examined the witnesses for the prosecution. The accused
alleges a further violation of the provisions of the criminal procedure in the Decision of the
first instance panel to accept, as proven, facts established in certain cases conducted before
the ICTY, stating that regardless of the fact that in some case there is a decision on certain
issues and facts, these facts cannot be considered as adjudicated for other cases as well even
if they refer to the same time period and location. In addition to the above mentioned, the
accused states that the contested Verdict does not indicate concrete actions or explain the
reasons based on which the Court concluded that he acted with direct intent as a required
form of guilt for the existence of the crimes as charged, that is, knowledge that the acts he
was taking were related to the armed conflict and that he took them within a widespread and
systematic attack directed against Muslim civilians. Therefore, he is of the opinion that they
should be considered separately from the other events.

Further, the Accused states that the state of the facts was crroneously or incompletely
established. He argues that based on the contested Verdict it is impossible to establish how
and based on which evidence the first instance panel reached the presented conclusions, in
particular alleging that the testimonies of the witnesses are contradictory and consequently,
in the opinion of the appellants, they are false.

The accused finds a violation of the Criminal Code in the fact that the first instance panel,
instead of the Criminal Code of the SFRY applicable at the time of the alleged commission
of the criminal offense, applied the Criminal Code of BiH which entered into force in 2003,
Thus, in his opinion, it violated the principle of legality and the ban on retroactive
application of the criminal code. Moreover, he states that since at the time of the
perpetration of the criminal offence Crimes against Humanity were not defined by the
applicable criminal legislation as a separate criminal offence, or at the very least, no
criminal sanction was prescribed for it under the law, then the SFRY CC and the BiH CC,
currently in effect, cannot be compared either by type or by length of punishment.
Therefore, he concludes that in the concrete case only the provision of Article 142 of the CC
of SFRY could be applied because it is the more lenient law in respect to the punishment
prescribed by Article 172 and 173 of the BiH CC and the fact that the Constitution of BiH
abolished the death penalty.

Explaining the arguments of the appeal contesting the decision on duration of the
pronounced punishment, the accused states that he is of the opinion that the first instance
panel in meting out the punishment did not take into consideration a single extenuating
circumstance such as the fact that he helped the witness C to leave Miljevina and saved her
life, the fact that in the wider context of the conflict he did not have a significant role, that
his alleged actions were limited only to the territory of Miljevina, that it was not prove
he influenced others to violate the provisions of international humanitarian law
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had no prior convictions. In particular, he indicates that the first instance panel attached a
too great significance to his conduct before the Court, stating that his conduct during the
proceedings was his defense strategy which cannot be considered as an aggravating
circumstance in meting out the punishment.

In the appeal the Defense Attorney Dragica Gludac indicates that the first instance panel, by
its decision to conduct the main trial outside the presence of the accused, prevented the
accused from following the course of the main trial, rebutting the evidence and facts, or
examining witnesses. Thus, as deemed by the defense, his right to a fair and public trial
pursuant to the provisions of Article 6 (1) of ECHR was violated. In addition to the above
mentioned, she states that the decision on exclusion of the public was unlawful which
pursuant to Article 297 (1) ) and Article 297 (2) of the BiH CPC constitutes an essential
violation of the provisions of criminal procedure. So, it follows that in the first instance
Verdict the Court relied on the unlawful evidence pursuant to the provisions of Article 10
(2) of the BiH CPC and international law. The defense deems the decision on exclusion of
the public unlawful because the first instance panel failed to evaluate protection measures
that the Prosccutor's Office requested for each witness individually and it did not take into
account the effect of such a decision on the right of the accused to a fair trial. The defense
further contests the decision of the Court to abandon its previous decision on psychiatric
evaluation because the accused explicitly refused to cooperate with the expert witness
arguing that the Court had to find appropriate ways and methods, without use of force, to
conduct the granted psychiatric evaluation in order to asses the mental condition and mental
capacity of the accused at the time of the trial. The defense argues that the above mentioned
indicates that the state of the facts is erroneously or incompletely established and thus the
substantive law has been erroneously applied because the issue of capacity of the accused to
consciously attend and follow the course of the main trial, as estimated by the defense,
remains unresolved and not properly explained in the Verdict, meening that the most
important and decisive fact has not been established.

The decision of the Court to accept, as proven, the facts established by the ICTY judgments,
in the opinion of the defense, constitutes a violation of the principle of equality of arms as
well as the principle of immediacy of criminal proceedings, pointing out that it was
rendered only to avoid hearing 11 witnesses and that the accepted facts incriminate the
accused either directly or indirectly. Within that context, the defense deems that both the
Defense and the accused should have been permitted to cross-examine the proposed
witnesses and to comment on and review the material evidence related to these facts.

The appeal further indicates that the contested Verdict, contrary to the provision of Article
24 of the Law on Protection of Witnesses Under Threat and Vulnerable Wimess
(hereinafter: Law on Protection of Witnesses), is exclusively based on the testimonies of the
protected witnesses which the defense considers fabricated and false stressing in particular
that the description given by one of the witnesses who stated that she had been raped by the
accused does not correspond to the description of Radovan Stankovié at all. Therefore, the
Defense Attorney is of the opinion that the person concerned is a completely different
person. The defense considers the testimonies of the witnesses unreliable, motivated by
personal, emotional or political reasons. The defense further considers the contribution of
the accused to everything that happened negligible compared with the other persqns..

were the main commanders and who made decisions.
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In respect to the applicable substantive law, the Defense Attorney for the accused is of the
opinion that the Court, in the concrete case, had to apply the SFRY CC as the law in force at
the time of alleged commission of the criminal offense, and which, as deemed by the
defense, is also the law more lenient for the perpetrator because according to Article 141
and 142 of the CC of SFRY War Crimes against Humanity and Crimes against Civilians are
punishable with not less than five years of imprisonment or a death sentence (which was
abolished after the ratification of Protoco! 13 of ECHR on 29 July 2003). Then, the defense
considers that the Court violated the Criminal Code by application of the law that could not
be applied to the criminal offense of which the accused has been found guilty, in that
following the transfer of the case against the accused from the ICTY, which is in charge of
prosecution of persons responsible for serious violations of intemational huraanitarian law,
and pursuant to the provisions of the Statute of the Tribunal, the Court reached the
erroneous conclusion that the criminal offense the accused has been found guilty of
constitutes a criminal offense according to the national law. So, the defense deems that the
criminal offense of Crimes against Humanity does not fall within the competence of the
Court as referred to in Article 4a) of the BiH CC, because it did not constitute a part of the
national criminal laws in the SFRY in 1992. Therefore, the defense arpues that the Court of
BiH does not have jurisdiction in that respect nor does Article 4a) envisage a mechanism for
prosecution of Crimes against Humanity according to the "general principles of
international law" within the national legal system.

As regards the pronounced criminal sanction, the appeal indicates that the first instance
panel did not evaluate all the circumstances under which the offense concemed was
allegedly committed referring to the fact that there was a war in the territory of BiH, that
people were mobilized and sent to the front against their will and that, as stated by the
defense, everything was a consequence of the past, the unexplained hatred and the
combination of unfortunate circumstances. Furthermore, it is stated that the accused was a
young and inexperienced man in such an environment and situation when he could not do
anything else as he would have put his own safety at risk. Meanwhile, he has made a family,
he has three minor children and a long stay in prison would certainly cause irreparable
harm. The accused has no previous convictions and is not inclined to antisocial behavior
while his conduct during the proceedings and submissions he was filing, in the opinion of
the defense, demonstrate his dissatisfaction with the entire proceedings, including his
custody status as well as lack of confidence in the Court and the Prosecutor's Office of BiH.

In the appeal, the Defense Attorney Nebojia Pantié, presented the same objections as the
accused Radovan Stankovi¢ and lawyer Dragica Glusac which refer to the decision of the
Court to hold the main trial outside the presence of the public and Accused, to accept as
proven the facts established by the ICTY judgments and in the concrete case to apply the
BiH CC. He also contests the regularity and completeness of the established state of the
facts in respect to responsibility of the accused for removal of the underage A.B. as well as
the decision of the Court to abandon the psychiatric evaluation of the accused to determine
his mental condition.
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decisive facts and based on an erroneously established state of the facts it acquitted the
accused of the charges under this count of the Indictment instead of finding him guilty, the
consequence of which, as stated in the arguments of the appeal, is a violation of the
Criminal Code of BiH.

In respect to the imposed criminal sanction, the Prosecutor’s Office of BiH is of the opinion
that the Court, for the actions that the accused was found guilty of, should have sentenced
him to a long term imprisonment given the gravity of the perpetrated crime, its
consequences and the level of social threat that it produced. In addition to the above
mentioned, the appeal argues that the Court did not sufficiently evaluate other aggravating
circumstances for the accused such as his status in the Karaman’s house, the anger and
hatred that he demonstrated towards the victims, the fact that in the same decisive manner
he was responsible for the fate of the underage AB, and his conduct before the Court,
which, in the opinion of the Prosecutor’s Office, indicates that in order to serve the purpose
of punishment in terms of general and special prevention the Accused should have been
sentenced to a long-term imprisonment.

The Defense Attomeys have also filed replies to the appeal of the Prosecutor’s Office of
BiH proposing that it be refused as ungrounded.

At the session of the Appellate Panel, held on 28 March 2007, pursuant to Article 304 of the
BiH CPC, both parties briefly presented the appeals and replies to the appeals and fully
supported their respective written arguments and proposals.

Following review of the contested Verdict insofar as contested by the appeals, the Appeilate
Panel rendered the decision as in the operative part for the following reasons:

The arguments of the appeal indicating the existence of essential violations of the criminal

procedure provisions, and relating to the decision of the first instance panel on exclusion of

the public and the continuation of the trial outside the presence of the accused, are
. ungrounded.

Article 235 of the BiH CPC regulates that from the opening to the end of the main trial, the
judge or the Panel of judges may at any time, ex officio or on motion of the parties and the
defense attorney, but always after hearing the parties and the defense attorney, exclude the
public for the entire main trial or a part of it for the reasons specified in the said Article.
Article 237 (1) regulates that a decision on exclusion of the public must be explained and
publicly announced.

Based on a review of the case file, the Panel found that by the Decision of the Court of BiH
number X-KR-05/70 dated 23 February 2006, aimed at protection of the personal and
intimate life of the injured, morality and interest of the witnesses, the public was excluded
from the main trial subject to the obligation of the Court 1o revise and evaluate the decision
concemed during the entire course of the proceedings. The said Decision was rendered upon
the motion of the Prosecutor while the Defense Attorney for the accused, even after the
Court set the time period for consultations with the accused, refused to comment on the
Decision. Therefore, the fact that the defense did not use the given possibility to pr i
position on the motion of the Prosecutor’s Office, contrary to the arguments of
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does not make the decision of the first instance panel unlawful. If, in addition to the above
mentioned, one takes into account that the Decision concerned was publicly announced and
explained, pursuant to Article 237 of the BiH CPC, and even forwarded to the parties to the
proceedings in a form of a written decision, then the arguments of the appeal of the Defense
Attorney Dragica Gluac are also proved to be ungrounded as a whole.

As regards the reasons for exclusion of the public, which guided the first instance panel
when it rendered the Decision, the Appellate Panel is of the opinion that they are fully
justified. That is, the reasoning of the Decision of this Court number X-KR-05/70 dated 23
February 2006, as well as the reasoning of the contested Verdict, contain important and
serious reasons which indicate that the protection of personal and intimate life of the
injured, morality and interest of the witnesses who testified about extremely difficult and
humiliating circumstances they survived, in addition to the threat of the accused that he
would make their protected identity known, could not be achieved in any other way but by
the exclusion of the public. Therefore, there are no grounds for the objection given in the
appeal that the Court failed to evaluate protection measures that the Prosecutor's Office
requested for each witness individually given that the protection measures would not have
any purpose if at the public trial the accused had carried out his threat and disclosed their
identification data. The fact that the first instance panel took into account the need to strike
a balance between the rights of the accused to a public trial and the protection of morality
and interests of the witnesses also arises from the decision to open the trial to the public
whenever possible. Thus, the standard of public nature of the trial and legal possibility to
depart from it in certain situations, in the opinion of this Panel, was correctly and fully
applied. Therefore, the arguments of the appeal that the evidence presented at the main trial
from which the public was excluded should automatically be considered uniawful is also
ungrounded.

The objections of the appeal, indicating that the decision of the first instance panel to
conduct the main trial even outside the presence of the accused violated the provision of
Article 247 of the BiH CPC, thus preventing him from following the course of the main trial
and actively participating in it, are also ungrounded.

The said Decision of the first instance panel was rendered and explained at the main trial
held on 4 July 2006, end made in writing, and as such it was submitted to the parties to the
proceedings and Defense Attorneys. The first instance panel also gave a detailed
explanation of the reasons for rendering the Decision in the contested Verdict. Based on the
above mentioned it arises that at the hearings held on 23 February 2006 and 6 June 2006 the
accused, having received multiple warnings from the Presiding Judge, had to be removed
from the courtroom for the reason of improper conduct and contempt of the court. After
that, as it can be seen from the official notes of the authorized officers of the Detention Unit
of the Court of BiH, on 16 June 2006 and 4 July 2006, he refused to appear at the
continuation of the main trial stating that he could only be brought in there with the use of
force and announcing that he would continue with improper conduct by coming to the Court
in his underwear. The first instance panel resolved the resulting procedural situation by
rendering the decision that in case of further unjustified refusal by the accused to appear at
the scheduled trial to which he was duly summoned the trial should be held even without his
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and that he would be informed about the course of the proceedings by serving the accused
with the recording of the entire trial the same day the session was held. Such actions,
contrary to the arguments of the appeal, neither violated the principle of ban of trial in
abscntia nor prevented the accused from following and participating in the main trial.

Absence of the accused as regulated by Article 247 of the BiH CPC implies 8 situation in
which it is not possible to provide for the presence of the accused at the main trial because
he is hiding or on the run or if there are other difficulties in informing him about the
proceedings. Considering that the accused was in custody during the entire course of main
trial and that he consciously refused to appear at the hearings to which he was duly
summoned, the Appellate Panel is of the opinion that it cannot be considered that he was
absent pursuant to Article 247 of the BiH CPC.

The continuation of the trial outside the presence of the accused, considered within the
context of the guarantees of Article 6 of the ECHR, is also possible. That is, the standards
set by Article 6 of the ECHR applicable to the concrete procedural issue require the accused
to be informed promptly, in a language which he understands and in detail, of the nature and
cause of the accusation against him, which was indisputably done during the hearing before
the Preliminary Proceedings Judge and by delivery of the Indictment, holding of the guilty
or not guilty plea hearing and opening of the main trial by reading the Indictment.
Furthermore, he is entitled to examine or have examined the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him. However, the said right of the accused which would also imply his
presence is not an absolute right in the light of the fact that the accused can actually waive
the right. Taking into consideration the fact that at all times the accused was aware of the
charges against him, that he was timely informed and summoned to the scheduled hearings,
that he was capable to attend them, that his Defense Attorney was always present
throughout the main trial and that each time the accused would waive his right to attend the
trail clearly, voluntarily and explicitly, the Appellate Panel is of the opinion that he was in
no way prevented from attending, following and participating in the main trial, but that he
waived the right voluntarily, thus accepting continuance of the main trial even without him.
Although the BiH CPC does not explicitly regulate such a procedural situation, based on the
provision of Article 242 (2) of the BiH CPC, it can be seen that it is possible to remove the
accused from the courtroom if the accused persists in disruptive conduct after being warned
by the Presiding Judge and that the proceedings may continue during this period if the
accused is represented by counsel. Thus, the conclusion of the first instance panel that the
mere fact that the accused is not physically present in the courtroom does not automatically
mean that the trial cannot continue is additionally supported. And above all, it was noted
that the purpose of the constant improper conduct of the accused was obviously to prevent
continuation of the proceedings and delay it, as correctly concluded by the first instance
panel. Considering the alternative measure which could be applied in the concrete case, that
is, forceful bringing of the accused to the courtroom in spite of his will, regardless of the
threats to appear in his underwear, as proposed by the Defense Attorney Pantié in his
appeal, the first instance panel concluded correctly that such treatment would represent the
inhumanc treatment of the accused, undermining the physical integrity of the accused and
authority and the dignity of the Court. Besides, except for the physical presence of the
accused he could not be forced to follow the course of the proceedings and
procedural discipline in his own interest. Taking into account the foregoing, the d
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the panel, following the end of each hearing, to serve the recording to the accused, in order
for him to be able to be informed about the course of the proceedings, represents an
adequate manner to provide for the possibility to follow the course of the main trial without
undermining his physical integrity by forcefully bringing him to the courtroom.

The arguments given in the appeal, filed by both Defense Attorneys and accused himself,
that the decision of the court to accept as proven the facts established by the ICTY
Judgments, represents a violation of the provision of criminal procedure, that is, the
principle of immediacy and contradiction are also ungrounded. In other words, in the
hearing held on 13 July 2006, having heard the Prosecutor and the defense attorneys, the
first instance panel granted the Motion of the Prosecutor’s Office of BiH number KT RZ/05
to accept, as proven, the facts cstablished in the ICTY first instance and the Appeals Panel
Judgments in the case against Kunarac et al. number IT-96-23-T and IT-96-23/1-T and to
also agree and accept the Decision on Judicial Notice of the ICTY Trial Chamber dated 16
May 2003.

In rendering this decision, the first instance panel, as deemed by the Appellate Panel, fully
complied with the provision of Article 4 of the Law on Transfer of Cases from the ICTY to
the Prosecutor's Office of BiH and the Use of Evidence Collected by the ICTY in
Proceedings Before the Courts in BiH, which as a lex specialis, in such cases, provides for
departure from the said principles. Therefore, the objection of the defense in that sense is
not grounded. The facts accepted by the first instance panel as proven are clear and
concrete, do not include legal qualifications, and at the same time constitute & part of the
Verdict which was adjudicated in the appeals procedure. Furthermore, they do not establish
the criminal responsibility of the accused but the concrete act of perpetration is placed in a
wider context of the war events, that is, the context of the existence of a widespread and
systematic attack against non-Serb civilians in the said territory and at the time relevant to
the Indictment. Their acceptance, as also concluded by this Panel, in no way influenced the
right of the accused to a fair trial.

Then, the Defense Attorneys in their appeals dispute the decision of the court to abandon
the previously accepted motion of the defense to subject the accused to a psychiatric
evaluation by Dr. Neira Ziviak Radulovié, being of the opinion that in the said manner and
without valid explanation the Court failed to find out whether the accused, given his mental
capacity, was able to participate in the proceedings at all.

The fact that the Court ordered or allowed presentation of certain evidence and then
abandoned it does not by itself represent a violation of the provision of the criminal
procedure considering that the Court, in any case, is entitled not to allow presentation of
some evidence or abandon the evidence whose presentation it ordered. The panel, naturally,
has to give valid reasons for such decision, and in the concrete case, they are given in the
reasoning of the contested Verdict, therefore, this Panel accepts them as a whole.

To wit, the defense proposed presentation of the evidence concerned because they were of
the opinion that improper conduct of the accused before the Court and numerous
submissions of offensive content sent to different addresses during the proceedings raised

doubts that the accused developed permanent or temporary mental disorder during the tria]_

due to which he was not capable to follow the trial. The first instance panel acce
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motion of the defense and, pursuant to the above mentioned, on 27 September 2007, the
expert witness, Dr. Neira Zivlak Radulovié, tried to contact the accused in the Detention
Unit of the Court of BiH, however, the accused refused to see the doctor and make any
contact with her. At the hearing held on 25 October 2006, the Court required from the
expert witness an opinion on whether there was any alternative method to carry out the said
evaluation and as the only remaining measure in that context the expert witness proposed to
refer the accused, for observation, to the Psychiatric Clinic in Sokolac. She also stated that,
in case of further refusal of the accused to cooperate, it would not be possible to evaluate his
mental condition even at the foregoing clinic. Considering that the accused in his
submission dated 27 Scptember 2007 explicitly refused any expert evaluation, it is
absolutely clear that not even his referral to the psychiatric clinic would cause a different
reaction. Besides, the manner in which the accused could be transported to the clinic, given
his refusal to cooperate whatsoever, would necessarily involve the use of force against him,
which in the opinion of this Panel, as well as the opinion of the expert witness, would not be
advisable and would cause an even stronger reaction by the accused.

On the other hand, if the conduct of the accused is analyzed as a whole, except for
numerous submissions of offensive content in which he expressed his disrespect for all the
state—level institutions, and his improper conduct before the court, which was the result of
the same disrespect, the Court did not receive any other information from medical staff of
the Detention Unit which would indicate that he is mentally ill. That is, while in custody he
was frequently seeing a dentist and in that respect showed no repulsion against the doctor of
his own choice. Then, the accused did not have or require any other medical intervention
related to his mental condition. He demonstrated aggressive behavior only when addressing
the Court or judges, that is, if he was brought to some of the hearings, while the content of
his submissions to the Court results in the fact that he was aware of all actions undertaken
by the Court and not only in his case but also in the other cases tried before this Court.
Finally, the appeal itself that he filed personally against the first instance Verdict indicates
that he is aware of the charges, the procedural provisions based on which the proceedings
were conducted, as well as the substantive law applied to the concrete case. All the
foregoing does not support the conclusion that he is a person who could not follow the
proceedings but that he is a person who refused to respect the discipline of the proceedings
regulated by the provisions of the BiH CPC, all due to his disrespect for the Court of BiH,
as the state-level institution not recognized by the accused, aimed at delay and hindrance of
the proceedings itself. So, based on the above mentioned reasons, the first instance panet
correctly concluded that subjecting the accused to psychiatric evaluation at all costs and
with the use of force, without a realistic possibility that it would have been possible to carry
out the evaluation at all, and considering the foregoing, is not justified, therefore, the
arguments of the appeal indicating the opposite are completely ungrounded.

Furthermore, the position of the appellants is wrong in claiming that the contested Verdict is
based on the evidence on which, pursuant to the provisions of the Law on Protection of
Witnesses Under Threat and Vulnerable Witness, it could not be based. The reascn is that
contrary to the arguments of the appeal, the witnesses who were granted the measures of
protection in a form of protection of identity data and enabled to testify with the use of
electronic device for distortion of voice or image of the witness were not granted the status
of “protected witnesses™ pursuant to the provision of Article 14 through 22 of the Law.on
Protection of Witnesses Under Threat and Vulnerable Witness (hereinafter:
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Protection of Witnesses). In that case, the records on their hearing would only be read out at

the main trial, pursuant to Article 21 of the said Law, therefore, pursuant to Article 23 of the .

Law on Protection of Witnesses, the sentencing verdict could not be based solely or to a
decisive extent on evidence provided in that way. Contrary to the above mentioned, the
witnesses under pseudonyms “A”, “B”, “C”, “D”, “E”, “I”, “J”, “G”, and “K” personally
attended the main trial, as indicated by the Defense Attorney in the appeal, and gave their
testimonies directly before the court panel, they were subjected to cross-examination by the
defense for the accused pursuant to the provision of Article 262 of the BiH CPC thus the
said restriction referred to in Atticle 23 of the Law on Protection of Witnesses does not
apply to these witnesses. Based on the foregoing, it is clear that the objection of the Defense
Attorney is ungrounded and as such refused.

Also, the Appellate Panel refused as ungrounded the arguments of the appeal of the accused
Radovan Stankovié, according to which he deems that the decision of the court to appoint
him ex officio Defense Attorneys, that is, to refuse his request for self-representation,
violates his right to a defense. Article 45 (1) of the BiH CPC explicitly regulates, among
other things, that the accused must have a defense attorney if he is charged with a criminal
offense for which a penalty of long-term imprisonment may be pronounced, which is the
case here. The Article also states that the right concerned is not a right which can be waived
voluntarily but that it is the duty of the court, according to the law, to provide the accused
adequate professional assistance in prescribed cases, therefore, equality of arms in respect to
the Prosecutor’s Office as the other party to the proceedings. The essence of the mandatory
defense in cases in which the court may pronounce a long-term imprisonment is the fact that
these are the gravest criminal offenses which include numerous legal matters the resolution
of which requires the involvement of persons with specific legal expertise. The position of

the accused, in the concrete case, is even more difficult due to the fact that he is in custody,

which also represents one of the reasons, aimed at adequate preparation of defense, to hire
professionals who will be able to collect evidence in favor of the accused without
disturbance. All the above mentioned was discussed by the first instance panel and on 19
August 2005 it was also decided by the ICTY, and in both cases it was concluded that the
appointment of ex officio defense attorneys is absolutely in the interest of both justice and
the accused as well as the economy of the proceedings which is also accepted by this Panel
as a whole. Also, the Appellate Pane! did not accept the statement of the accused that due to
the appointment of ex officio defense attorneys the concept of his defense was wrong and
that the evidence for the defense was not presented as it, in his opinion, should have been
presented, being of the opinion that it is completely ungrounded and blanket. The basic
reason for this is the fact that in the first instance proceedings the accused did not, pursuant
to Article 49 (4) of the BiH CPC, require dismissal of the Defense Attorneys for not
performing their duties properly, nor did their conduct before the Court indicate such a
development, but he objected to the appointment of any ex officlo defense attorney in
general. In addition to that, the accused, due to the fact that he had two defense attorneys, in
no way, either by the Court or the Defense Attorneys, was prevented from presenting the
facts and evidence in his favor, asking witnesses the questions or presenting explanations
about their testimonies. Instead, he opted on his own to use his right to remain silent, that is,
not to present his defense, which is also guaranteed by the provisions of the BiH CPC. Since
the appeal itself demonstrates the fact that the accused knowingly and deliberately did not
use his right to present his defense and propose presentation of evidence, thepoforts
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objection that the Defense Attorneys represented him poorly and that the Court should allow
him to represent himself in person is completely ungrounded.

The objection of the accused that the operative part of the Verdict is incomprehensible
because it indicates the period from April 1992 until March 1993 as the time of perpetration
of the crime was refused by the Court as ungrounded given that not even the appellant
himself stated what makes the operative part incomprehensible. Ilowever, based on the
established state of the facts it arises that the criminal actions the accused is charged with
were committed exactly in the indicated period of time and that a more precise time frame,
given the character of the crime and the circumstances under which it was committed, was
not possible in the concrete case.

The statements of the appeal that the operative part of the Verdict does not include al} the
essential elements of the criminal offense the accused was pronounced guilty of and that the
Verdict does not contain the reasons on decisive facts, that is, that the presented evidence
was not evaluated as regulated by the provisions of the BiH CPC, in the opinion of this
Panel are presented in an absolutely generalized manner. The operative part of the Verdict
includes all the essential elements of the criminal offense of Crimes against Humanity
referred to in Article 172 of the BiH CC: the existence of a widespread or systematic attack
directed against the non-Serb civilian population, knowledge of the accused of such an
attack and nexus between the crime of the accused and the attack against the civilian
population with a precise description of individual criminal actions marked in Sections 1
through 4 of the sentencing part of the Verdict. Then, contrary to the statements of the
appeal, the contested Verdict gives valid reasons on all decisive facts relevant for
adjudication of this legal matter with a detailed and comprehensive analysis of all the
evidence individually and in correlation, which will be elaborated in the evaluation of
regularity and completeness of the established state of the facts.

The accused then objected to the form of the recordings of the main trial which were
regularly delivered to him by the first instance panel foliowing the completion of each
hearing, stating that the law prescribes the obligation to keep minutes in writing and that he
was forwarded only audio-video recordings, which he refused to accept, and which he
considered to be impractical for the quick tracing of certain sections of witnesses’
testimonies.

In addition to the general provisions of the BiH CPC referred to in Article 151 through 155,
pursuant to the provision of the Article 156 of the BiH CPC, special provisions of Article
253 and 254 of the said law are also applied to the minutes of the main trial.

Article 253 (1) of the BiH CPC regulates that a verbatim record of the entire course of the
main trial must be kept. When the issue is the manner of keeping the records, except in
writing (either in writing or using a typing machine or computer) it can be kept by means of
audio-video recordings which results from Article 155 of the BiH CPC, that is, the same is
regulated by Article 253 (2) of the BiH CPC which, among other things, regulates that the
judge or the presiding judge may order that a certain part of the record be read (if taken in
writing) or copied (if technically recorded). VR
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In the concrete case, given the technical capacities of the Court of BiH, the minutes of the
main trial are recorded using audio-video means, and, pursuant to the above mentioned
provisions, they represent valid minutes of the main trial. The law also does not prescribe
the obligation to take written minutes cumulatively in case of audio-video recordings of the
main trial, so, given that the accused had technical capacities to review the minutes in the
form in which they were delivered to him, his objection that he finds them impractical to
follow testimonies of the witnesses does not make the minutes improperly made or indicate
the existence of any violation of the provisions of criminal procedure in that context,
therefore this objection is also refused as ungrounded.

The arguments of the appeal contesting the application of the substantive law are -also
ungrounded. That is, he states that the first instance panel, instead of the SFRY CC, which
as deemed by the appellants was the law in force at the time of commission of the criminal
offense and which was more lenient to the perpetrator both from the aspect of existence of
the criminal offense concemed as such and the punishment foreseen, erroneously applied
the BiH CC. Thus, the appeal alleges it violated both the principle of legality and of time
constraints regarding applicability referred to in Article 3 and 4 of the Criminal Code of
Bosnia and Herzegovina.

In other words, it is indisputable that at the time of commission of the acts the accused is
charged with and which constitute all the elements of the criminal offense of Crimes against
Humanity, the said criminal offense, as such, was not stipulated by the Criminal Code of
SFRY which was the applicable substantive law at the time of commission of the criminal
offense.

It is also indisputable that, pursuant to the principle of legality, no punishment or other
criminal sanction may be imposed on any person for an act which, prior to being
perpetrated, has not been defined as a criminal offence by law or international law, and for
which no punishment was prescribed by the law (Article 3 of the BiH CC), while, pursuant
to the principle of time constraints regarding applicability, the law that was in effect at the
time when the criminal offence was perpetrated shall apply to the perpetrator of the criminal
offence and if the law has been amended on one or more occasions after the criminal
offence was perpetrated, the law that is more lenient to the perpetrator shall be applied
(Article 4 of the BiH CC). The principle of legality is also stipulated under Article 7 (2) of
the ECHR and Article 15 (1) of the International Covenant on Civil and Political Rights
(hereinafter: the ICCPR).

However, Articles 4a) of the BiH CC which the first instance Verdict correctly refers to

regulates that Articles 3 and 4 of the Code shall not prejudice the trial and punishment of-

any person for any act or omission which, at the time when it was committed, was criminal
according to the general principles of international law. Thus, the provisions of Article 7 (2)
of the ECHR and Article 15 (2) of the ICCPR have practically been adopted, therefore
providing for departure from the mandatory application of a more lenient law in
proceedings conducted for acts which are criminal according to international law. It is stated
that this is the case in the proceedings against the accused because this is exactly an
incrimination which includes a violation of international law, In other words, as correctly
reasoned in the contested Verdict, in the period relevant to the Indictment, Crimes against
Humanity indisputably constituted a criminal offense both from the aspect of i
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customary law and from the aspect of the general principles of international law. The
detailed and comprehensive arguments corroborating such conclusion presented by the first
instance panel are absolutely valid and correct, and therefore also accepted by this Panel as
a whole.

Further, international customary law and international treaties signed by the Socialist
Federative Republic of Yugoslavia automatically became binding on Bosnia and
Herzegovina, either during the time when it was part of the Socialist Federative Republic of
Yugoslavia or after it became a successor to the former Socialist Federative Republic of
Yugoslavia. The 1978 Vienna Convention on Succession of States in respect to Treaties,
ratified by the Socialist Federative Republic of Yugoslavia on 18 April 1980, in Article 34
stipulates that a treaty in force at the date of the succession of States in respect of the entire
territory of the predecessor State continues to be in force in respect of each successor State
so formed unless the States concerned agree otherwise. In addition to the above mentioned,
on 10 June 1994, Bosnia and Herzegovina declared that it tecognized all the international
treaties which were binding on the former Yugoslavia. Article 210 of the Constitution of the
Socialist Federative Republic of Yugoslavia, indeed, stipulates that international treaties are
automatically implemented and applied from the day of entry into force without the
adoption of impiementing regulations.

The foregoing results in the correct position of the first instance panel that Bosnia and
Herzegovina, as a successor to the former Yugoslavia, ratified the ECHR and the ICCPR,
therefore, these treaties are binding on it. Given that they regulate the obligation to try and
punish any person for any act or omission which, at the time when it was committed, was
criminal according to the general principles of international law, which is definitely the case
with Crimes against Humanity pursuant to the above mentioned, it is indisputable that the
arguments of the appeal claiming the opposite are entirely ungrounded and as such refused.

As regards the objections indicating that the SFRY CC was more lenient to the perpetrator
in respect to the imposed criminal sanction, the Appellate Panel notes that at the time of
commission of the crime the accused is charged with, it was possible to pronounce a death
penalty, because as correctly stated by the Defense Attormey Dragica Gluac, it was
abolished after the ratification of Protocol 13 of the ECHR on 29 July 2003. That is, by the
said Protocol, the signatory countries committed not to prescribe the death penalty in their
criminal laws. Prior to that, the death penalty was removed from the criminal laws of Bosnia
and Herzegovina by adoption of the Criminal Code of the Federation of BiH (1998),
Criminal Code of Republika Srpska (2000) and Criminal Code of the Bréko District (2000),
and the 2003 Criminal Code of BiH. Therefore, it follows that the Law which does not
envisage pronouncement of such penalty, meaning the Criminal Code of BiH, is in any case
more lenient law to the perpetrator.

The arguments of the appeal contesting the jurisdiction of this Court to try the concrete case
are also ungrounded considering the fact that the case against Radovan Stankovié was
transferred from the ICTY to the Court of BiH pursuant to Rule 11bis of the Rutes of
Procedure and Evidence of the ICTY and Article 2 of the Law on the Transfer of Cases
from the ICTY to the Prosecutor’s Office of BiH and the Use of Evidence Collected from

-
]

the ICTY in the Proceedings Before the Courts in BiH (hereinafter: the Law on T
and given that the fact that Article 13 (1) of the Law on the Court of BiH stipulate.
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Court has jurisdiction over criminal offences defined in the Criminal Code of Bosnia and
Herzegovina and other laws of Bosnia and Herzegovina and that Crimes against Humanity
are defined as a criminal offense in Article 172 of the BiH CPC.

The statements of the appeal contesting the regularity and correctness of the established
facts both in the sentencing and acquitting parts of the first instance Verdict are also
ungrounded.

In other words, the Appellate Panel deems that the first instance panel by the correct
evatuation of key evidence - testimonies of the witnesses, injured parties, and other material
evidence of the Prosecutor’s Office of BiH - in a proper and reliable manner found that the
accused committed the criminal offenses he was found guilty of, a conclusion which is fully
accepted by this Panel as well.

The presented arguments of the appeal referring to the regularity and correctness of the
established facts are brought down to the arguments that the heard witnesses are not telling
the truth and that their current condition, the fact that they are married and have children,
does not suggest the conclusion that they were raped. The Appellate Panel deems such
objections completely ungrounded particularly because they, except for blanket conclusions
on the alleged fabrication of the testimonies of the witnesses, do not contain a single valid
counter-argument or evidence which would in any way challenge their mutually consistent
contents. On the other hand, the first instance panel in a regular and correct way gave
credence to the heard witnesses given that their testimonies, which differ only to the extent

confirming that they were not memorized but reflecting different perceptions of different -

persons in abnormal and extremely stressful circumstances they were indisputably in,
clearly result in the fact that the accused Radovan Stankovié undertook the acts in the
manner, at the time and in the place as stated in the operative part of the sentencing part of
the Verdict.

Due to the above mentioned grounds, the Appellate Panel accepts the grounds given in the
reasoning of the first instance Verdict because it resulted from proper and legal proceedings,
because its reasoning presents fully and definitely both the indisputable facts as well as the
grounds for certain disputable facts to be considered proven and because it includes a valid
evaluation of the credibility of contradictory evidence. The presented arguments of the
appeal are on the other hand not sufficient to contest such correct and complete conclusions.

The arguments of the appeal of the Defense Attorney Dragica Glusac, that the witness under
pseudonym C who testified about all four sections of the sentencing part of the Verdict, at
the time relevant for the Indictment, was actually in a common-law marriage with the
Accused, that in that sense during the hearing in the capacity as a witness she should have
been warned that she was allowed to refuse to testify, given the content of the testimony of
the witness concerned, are completely irrelevant. In her testimony, which this Panel also
deems clear, precise and extremely moving and credible and which was fully corroborated
by the testimonies of all other witnesses as explained in detail in the first instance Verdict,
she clearly described how she was forcefully taken to and detained in Karaman’s house. In
the house, among other things, she was assigned to Radovan Stankovi¢, he repeatedly raped

her and forced her to clean, cook and do other house chores together with other girls and.

young girls who were brought there in the same manner. Considering all t
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mentioned, the conclusion of the defense that such relation has to be considered & common-
law marriage, in terms of the voluntary union of man and woman, is not based on a single
segment of the testimonies of the heard witnesses and as such it is absolutely wrong.

In respect to the objections of the appeal claiming that pursuant to the presented evidence it
wes not established in a reliable manner that the accused removed the underage A.B. in
Fota from a bus going to GoraZde and brought her to the detention center, the Appellate
Panel is of the opinion that the first instance Verdict gives a detailed and comprehensive
analysis of the testimonies of the witnesses who testified about the circumstances referred to
in this section, therefore, it draws a valid conclusion which is fully accepted by this Panel as
well, In other words, it follows from the testimonies of the witnesses A, C,J, 1 and K that
the girl A.B., with her mother and two sisters, was sitting in the front part of the bus when
the bus was stopped by the police car on the bridge. According to the testimony of her
mother, witness I, the accused warned AB, when entering the bus, that Pero Elez had told
her to get off the bus, which she did not do. Indeed, the witness “I” testified that she did not
personally see that the accused Radovan Stankovié had removed her daughter from bus,
however, the witness A who was detained in Karaman’s house when AB was brought from
the bus clearly confirms that she learned directly from AB that it was precisely the accused
who “pulled her out of the bus”. The witnesses J and K, in their testimonies, described how
AB was removed from the bus and the witness K clearly stated that the accused took out of
the bus AB, whereby she completely confirmed the knowledge of the witness A. Based on
such established state of the facts it follows that it was precisely the accused who removed
AB from the bus in Fo&a and took her to Karaman's house, therefore, the argument of the
appeal indicating that the facts referring to this section of the Verdict are not established
beyond doubt, is also ungrounded.

The Appellate Panel also shares the conclusion of the first instance panel in reference to
Section 1 of the acquitting part of the Verdict, in other words, that based on the testimony of
the witness G, which was also the only evidence presented in respect to this section, it is not
possible to determine in a reliable way that it was exactly the accused Radovan Stankovié
who committed the said criminal offense he is charged with under the section concemed.

Contrary to the arguments of the appeal of the Prosecutor, the reasoning of the first instance
Verdict indicates that the said testimony is imprecise when it concerns basic acts
constituting elements of the criminal offense and the identification of the accused, so, based
on such testimony applying the principle “in dubio pro reo™ the first instance panel correctly
rendered the acquitting Verdict. In other words, the witness G, in her testimony, generally
testifies that with 8other women, not mentioning their names, with whom she spent some
time in the Fofa hospital, she was taken to “an apartment” in “some” building and that
Radovan Stankovi¢ raped her there. She states that she did not know the accused since
before the war, that she learned his name from “some” women from Fo&a, concluding that
today she could not even recognize him. Based on such testimony, which was not
corroborated by any other evidence either directly or indirectly, the Court could not
determine in a reliable way that it was the accused Radovan Stankovié who committed the
said criminal offense, therefore, the acquitting Verdict had to be rendered in respect to this
section, as it was correctly done. =
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On the other hand, the appeal of the Prosecutor’s Office is grounded in claiming that the
pronounced punishment is not appropriate to serve the purpose of punishment in terms of
general and special prevention, therefore, the Appellate Panel revised the contested Verdict
and sentenced the accused to 20 years of imprisonment for the above mentioned criminal
offense. The said sentence, as deemed by this Panel, represents the adequate reflection of
the gravity of the criminal offense which the accused was found guilty of, the prevention of
which is of a wider importance for society and as such it is penalized even by the
international legislation and it has a specific importance from psychological, religious,
moral and other aspects of life of both the victims and their families. The Panel also took
into account the level of criminal responsibility of the accused, his status in Karaman’s
house, the age of the victims, the number of criminal offenses of which he was found guilty,
and particularly the fact that he is responsible for the disappearance of the underage AB,
which, in the opinion of this Panel, are of such character that they inevitably require the
pronouncement of a more severe punishment that the one pronounced by the first instance
Verdict.

Based on the foregoing, pursuant to Article 310 (1) in conjunction with Article 314 of the
BiH CPC, it has been decided as in the operative part of the Verdict.

Minutes-taker Presiding Judge

Lejla Fadilpasi¢ Judge Azra Miletié

REMEDY: No appeal shall be allowed against this Verdict.

ansiation of the original written in Bosnian/Croatian/Serbian language.
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